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CODE  OF  CIVIL  PROCEDURE 


PART  THIRD— REMEDIAL 

CODE  OF  CIVIL  PROCEDURE 


PRELIMINARY  PROVISIONS 


Section 

3800.    Name  of  code. 


Section 

3801.    Civil    and    criminal  remedies 
not  merged. 


Name  of  Code. 

Sec.  3800.  Part  Third  of  these  Revised  Codes  shall  be  known  as 
the  Code  of  Civil  Procedure  of  the  State  of  Idaho,  and  whenever 
cited,  enumerated,  referred  to,  or  amended,  may  be  designated  simply 
as  the  Code  of  Civil  Procedure,  adding,  when  necessary,  the  number 
of  the  section. 

Historical:    Rev.  St.  1887,  Sec.  3800.  1872,  Sees.  1,  19;  Deering's  Code,  H». 

California  Legislation:  See  C.  C.  P.  Kerr's  C»de,  ib. 

Civil  and  Criminal  Remedies  Not  Merged. 

Sec.  S801.  When  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged  in 
the  other. 

Historical:    Rev.  St.  1887,  Sec.  3801.  P.   1872,  Sec.  32;  Deerings  Code,  ib. 

California  Legislation:    Same:  C.  C.     '     Kerr's  Code,  ib. 


PART  1 
COURTS  OF  JUSTICE 


TITLE  1. 

ORGANIZATION  AND  JURISDICTION. 


Chapter 

1.  Courts  of  justice  in  general. 

2.  Of  the  Supreme  Court. 

3.  Of  the  District  Courts. 

4.  Of  the  probate  courts. 


Chapter 

5.  Of  the  justices  courts. 

6.  General     provisions  respecting 
courts  of  justice. 


CHAPTER  1. 
COURTS  OF  JUSTICE  IN  GENERAL. 


Section 

3810.    Courts  enumerated. 


t 


Section 

3811.    Courts  of  record. 


Courts  Enumerated. 

Sec.  3810.    The  following  are  the  courts  of  justice  of  this  State: 

1.  The  Supreme  Court. 

2.  The  District  Courts. 

3.  The  probate  courts. 

4.  The  iustices'  courts. 


Historical:  Rev.  St.  1887,  Sec.  3810, 
C.  C.  P.  1881,  Sec.  17. 

California  Legislation:    See  C.  C.  P. 

1872,  Sec.  33;  as  amended,  Deering's 
Code,  ib.   Kerr's  Code,  ib. 


Cross  Reference:  Investiture  of 
judicial  power.  Const.  Art.  5,  Sec.  2. 
Police  courts  in  cities  and  villages. 
Sees.  2202,  2232. 


Courts  of  Record. 

See.  3811.  The  courts  enumerated  in  the  first  three  subdivisions 
of  the  preceding  section  are  courts  of  record. 


St. 

18. 


1887,  Sec.  3811. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 

California  Legislation:  See 

P.  1872,  Sec.  34;  as  amended, 
ing's  Code,  ib.   Kerr's  Code,  ib. 


C.  C. 
Deer- 


Cross  Reference:  Probate  courts 
are  courts  of  record.  Const.  Art.  5, 
Sec.  21.  But  in  the  exercise  of  their 
civil  jurisdiction,  they  are  courts  of 
peculiar  and  limited  jurisdiction.  Sec. 
4778. 


CHAPTER  2. 
OE  THE  SUPREME  COURT. 


Section 

3814.     Constitution  of  court. 
3815     Jurisdiction  in  general. 


Section 

3816.  Original  jurisdiction. 

3817.  Appellate  jurisdiction. 
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Section 
3818. 
3819. 
3820. 
3821. 


Disposition  of  appeals. 

Quorum:  Adjournments. 

Concurrence  in  decisions. 

Terms  of  and  places  of  hold- 
ing Supreme  Court. 


Section 
3822. 

3823. 


Appointment  of  crier,  bailiff 
and  messenger. 

Expenses  of  Justices,  how 
paid. 


Note:  For  the  Clerk  of 
deputies,  see  Sees.  212-221. 


the  Supreme  Court,  his  duties,  salary  and 


Constitution  of  Court. 

Sec.  3814.  The  Supreme  Court  consists  of  three  Justices,  a  ma- 
jority of  whom  shall  be  necessary  to  make  a  quorum  or  pronounce  a 
decision.  The  Justices  of  .  the  Supreme  Court  shall  be  elected  by  the 
electors  of  the  State  at  large.  The  terms  of  office  of  said  Justices 
shall  be  six  years.  The  Justice  having  the  shortest  term  to  serve, 
not  holding  his  office  by  appointment  or  election  to  fill  a  vacancy, 
shall  be  Chief  Justice,  and  shall  preside  at  all  terms  of  the  Supreme 
Court,  and,  in  the  case  of  his  absence,  the  Justice  having  in  like 
manner  the  next  shortest  term  to  serve  shall  preside  in  his  stead. 


Historical:  New  section  by  Com- 
missioner compiled  from  Const.  Art. 
5,  Sec.  6. 

Cross  Reference:  Justices  ineligible 


to  other  offices:  Const.  Art.  5,  Sec. 
7.  Salaries  of  Justices:  Sec.  275.  Fill- 
ing vacancies:  Sees.  321,  324. 


Jurisdiction  in  General. 

Sec.  3815.    The  jurisdiction  of  this  court  is  of  two  kinds: 

1.  Original ;  and 

2.  Appellate. 


Historical:  Rev.  St.  1887,  Sec.  3815, 
C.  C.  P.  1.8  81,  Sec.  19. 


California  Legislation : 


Same:  .C. 


C.  P.  1872,  Sec. 
Court"  for  "this 


42;  "the  Supreme 
court"    by  amend- 


ment, Deering's  Code,  Sec.  5#.  Kerr's 
Code,  ib. 

Cited:  (Dis.  op.)  Burkhart  v.  Reed 
(1889)  2  Ida.  503;  22  Pac.  1;  Clough 
v.  Curtis  (1889)  2  Ida.  523;  22  Pac.  8. 


Original.  Jurisdiction. 

Sec.  3816.  Its  original  jurisdiction  extends  to  the  issuance  of  writs 
of  mandamus,  certiorari,  prohibition,  habeas  corpus,  and  all  writs 
necessary  or  proper  to  the  exercise  of  its  appellate  jurisdiction. 


Historical:  Rev.  St.  1887,  Sec.  3816. 
C.  C.  P.  1881,  Sec.  20.  "Mandate" 
changed  to  "mandamus"  and  "re- 
view" to  "certiorari"  in  conformity  to 
Const.  Art.  5,  Sec.  9;  "or  proper"  in- 
serted for  the  same  reason. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  43;  similar  as  amend- 
ed, Deering's  Code,  Sec.  51;  Kerr's 
Code,  ib. 

Cross  Reference:  Original  jurisdic- 
diction  as  defined  by  Constitution: 
Art.  5,  Sec.  9.  To  hear  claims  against 
the  State:  Const.  Art.  5,  Sec.  10;  man- 
damus: Sees.  4976-4989;  certiorari: 
Sees.  4961-4971;  prohibition:  Sees. 
4994-4997;  habeas  corpus:  Sees.  8340- 
83  72;  original  jurisdiction  in  judicial 
election  contests:  Sec.  5029. 

Cited:  Burkhart  v.  Reed  (1889)  2 
Ida.  503;  22  Pac.  1;  Williams  v.  Lew- 
is (1898)  6  Ida.  184;  54  Pac.  619. 


Mandate:  It  is  not  within  the 
scope  of  mandamus  to  confer  power 
upon  those  to  whom  it  is  directed;  it 
only  enforces  the  exercise  of  power 
already  existing  when  such  exercise 
is  a  duty.  Thus,  the  Supreme  Court 
cannot,  by  writ  of  mandamus,  require 
the  Territorial  Secretary  to  determine 
from  evidence  what  are  the  correct 
minutes  of  the  Legislature  and  to  ex- 
punge certain  matter  from  those  min- 
utes. (Berry,  J.,  dissents.)  Clough  v. 
Curtis  (1889)  2  Ida.  523;  22  Pac.  8. 

Mandamus  will  not  lie  at  the  in- 
stance of  the  Speaker  of  the  House  of 
Representatives  to  require  the  Secre- 
tary of  the  Territory  to  deliver  to  him 
the  journal  of  the  House  after  the  ad- 
journment of  the  session  for  correc- 
tion. (Berry,  J.,  dissents.)  Burkhart 
v.  Reed  (1889)  2  Ida.  503;  22  Pac.  1. 

The  Secretary  of  the  Territory  is 
amenable  to  a  writ  ©f  mandamus  is- 
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sued  out  of  the  Supreme  Court,  (dis. 
op.)  Burkhart  v.  Reed  (1889)  2  Ida. 
503;  22  Pac.  1. 

Habeas  Corpus:  The  Supreme 
Court  is  a  court  of  original  jurisdic- 
tion in  all  matters  of  habeas  corpus, 


and  upon  an  application  for  the  writ 
it  will  not  exercise  the  jurisdiction  of 
an  appellate  court  for  the  examina- 
tion of  questions  reviewable  on  ap- 
peal. In  re  Knudtson  (1905)  10  Ida. 
676;   79  Pac.  641. 


Appellate  Jurisdiction. 

Sec.  3817.  Its  appellate  jurisdiction  extends  to  a  review  of  all 
cases  removed  to  it  under  such  regulations  as  are  or  may  be  pre- 
scribed by  law,  from  the  final  decisions  of  the  District  Courts,  or  the 
Judges  thereof. 


Historical:  Rev.  St.  188  7,  Sec.  1817. 
C.  C.  P.  1881,  Sec.  21.  "Or  the  judges 
thereof"  added  to  conform  to  Const. 
Art.   5,  Sec.  9. 

California   Legislation:     See    C.  C. 

P.  1872,  Sec.  44;  as  amended,  Deer- 
ing's  Code,  Sec.  52;  Kerr's  Code,  ib. 


Cross  Reference:  Appellate  juris- 
diction as  defined  by  Const.  Art.  5, 
Sec.  9.  Appeals  in  general:  Sees. 
4807-4826. 

Cited:  (Dis.  op.)  Burkhart  v.  Reed 
(1889)  2  Ida.  503;  22  Pac.  1. 


Disposition  of  Appeals. 

Sec.  3818.  The  Court  may  reverse,  affirm,  or  modify  any  order  or 
judgment  appealed  from,  and  may  direct  the  proper  judgment  or 
order  to  be  entered,  or  direct  a  new  trial  or  further  proceedings  to 
be  had.  Its  judgment  must  be  remitted  to  the  court  from  which 
the  appeal  was  taken.  The  decisions  of  the  Court  shall  be  given  in 
writing;  and  in  giving  a  decision,  if  a  new  trial  be  granted,  the 
Court  shall  pass  upon,  and  determine  all  the  questions  of  law  in- 
volved in  the  case,  presented  upon  such  appeal,  and  necessary  to  the 
final  determination  of  the  case. 


1887,  Sec.  3818. 


Same  to 
Sec.   45;  as 
Code,  Sec. 


Historical:  Rev.  St. 
C.  C.  P.  1881,  Sec.  22. 

California    Legislation : 

"taken":    C.  C.  P.  1872, 
amended,    see  Deering's 
53;   Kerr's  Code,  ib. 

Cross  Reference:  Court  may  review 
verdict  or  decision  and  any  interme- 
diate non-appealable  order  or  deci- 
sion: Sec.  4824.  Remedial  powers  on 
reversing  or  modifying  judgment:  Sec. 

4825.  Remittitur  of  judgment:  Sec. 

4826.  Report  of  decisions:  Sees.  222- 
229. 

Cited:  County  of  Bingham  v. 
Woodin  (1898)  6  Ida.  284;  55  Pac. 
662;  Ponting  v.  Isaman  (1901)  7  Ida. 
581;  65  Pac.  434;  Madsen  v.  Whit- 
man (1902)  8  Ida,  762;  71  Pac.  152. 

Liberal  Construction:  This  section 
should  be  liberally  construed  and  au- 
thorizes the  Supreme  Court  on  affirm- 
ing a  decision  of  the  trial  court  sus- 
taining a  demurrer,  to  set  aside  the 
judgment  of  that  court  dismissing  the 
action  in  order  to  afford  plaintiff  an 


opportunity  to  amend,  or  to  direct 
that  court  to  issue  a  temporary  re- 
straining order.  Boise  City  v.  Artes. 
H.  &  C.  Water  Co.  (1895)  4  Ida.  392; 
39  Pac.  566. 

Modification  of  Judgment:  A  judg- 
ment which  improperly  directs  pay- 
ment in  a  specified  form  of  currency, 
may  be  corrected  by  the  Supreme 
Court  without  directing  a  new  trial. 
Betts  v.  Butler  (1868)  1  Ida.  185.  A 
judgment  which  is  too  large  in  the 
amount  of  interest  allowed  should  be 
modified  and  not  reversed.  Taylor  v. 
Peterson  (1873)  1  Ida.  513. 

Application:  The  provisions  of  this 
section  apply  to  all  appeals  whether 
taken  on  bills  of  exceptions  or  state- 
ments of  the  case  both  in  actions  at 
law  and  suits  in  equity,  but  in  no  form 
of  appeal  is  the  Court  required  in  its 
decisions  to  pass  upon  and  determine 
all  the  questions  of  law  involved  in 
the  case  unless  a  new  trial  is  granted. 
Work  Bros.  v.  Kinney  (1902)  8  Ida. 
771;  71  Pac.  477. 


duo  rum :  Adjournments. 

Sec.  3819.  The  presence  of  two  Justices  is  necessary  for  the  trans- 
action of  business,  but  one  of  the  Justices  may  adjourn  the  Court 
from  day  to  day  with  the  same  effect  as  if  all  were  present. 
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Historical.  Rev.  St.  1887,  Sec.  3819. 
C.  C.  P.  1881,  Sec.  23. 

California  Legislation:    See  C.  C.  P. 

1872,  gee.  46;  Deering's  Code,  Sec.  54; 
Kerr's  Code,  ib. 


Cross  Reference: 

sary  to  constitute  a 

nounce  a  decision: 
Sec.  6. 


Majority  neces- 
quorum  or  pro- 
Const.    Art.  5, 


Concurrence  in  Decisions. 

Sec.  3820.  The  concurrence  of  two  Justices  is  necessary  to  pro- 
nounce a  judgment;  if  two  do  not  concur,  the  case  must  be  reheard. 


Historical:  Rev.  St.  1887,  Sec.  382  0. 
C.  C.  P.  1881,  Sec.  24. 

California  Legislation:  Same  ex- 
cept "three"  for  "two";  C.  C.  P.  1872, 
Sec.  47;  as  amended,  Deering's  Code, 
Sec.  45;  Kerr's  Code,  ib. 


Cross  Reference: 

concur  in  decisions. 
Sec.  6. 


Majority  must 
Const.    Art.  5, 


Terms  of  and  Places  of  Holding  Supreme  Court. 

Sec.  3821.  The  Supreme  Court,  or  any  two  of  the  Justices  there- 
of, may,  by  an  order,  fix  the  times  for  holding  the  terms  of  the  Su- 
preme Court,  which  shall  not  be  changed  oftener  than  once  in  each 
year.  At  least  four  terms  shall  be  held  annually;  two  terms  at  the 
seat  of  State  government,  and  two  terms  at  the  city  of  Lewiston,  in 
Nez  Perce  county.  In  case  of  epidemic,  pestilence  or  destruction  of 
court  houses,  the  Justices  may  hold  terms  of  the  Supreme  Court 
provided  by  this  section  at  other  convenient  places,  to  be  fixed  by 
a  majority  of  said  Justices.  Unless  by  agreement  of  parties,  causes 
in  which  writs  of  error  or  appeals  are  taken  to  the  Supreme  Court 
of  the  State  of  Idaho  from  the  counties  of  Kootenai,  Shoshone,  La- 
tah, Nez  Perce,  Bonner  and  Idaho,  or  counties  hereafter  created 
therefrom,  shall  be  heard  at  Lewiston ;  and  causes  in  which  writs 
of  error  or  appeals  are  taken  to  said  Supreme  Court  from  the  coun- 
ties of  Ada,  Boise,  Owyhee,  Elmore,  Cassia,  Blaine,  Lincoln,  Twin 
Falls,  Oneida,  Bannock,  Bear  Lake,  Bingham,  Fremont,  Lemhi,  Wash- 
ington, Custer,  and  Canyon,  or  counties  hereafter  created  there- 
from, shall  be  heard  at  Boise  City:  Provided,  That  in  criminal 
cases,  writs  of  error,  habeas  corpus,  certiorari  and  appeals,  may  on 
motion  of  defendant  be  heard  before  the  Supreme  Court  either  at  the 
city  of  Lewiston  or  at  Boise  City. 


historical:  Laws  189  9,  Sees.  1 
and  3;  re-enacting-  Laws  1890-91, 
11,  Sees.  1  and  3  as  amended  by  Laws 
1893,  63.  Rewritten  so  as  to  include 
after-created,  counties,  and  combined 
with  Const.  Art.  5,  Sec.  8,  which  su- 
persedes Rev.  St.  Sec.  3821. 

Place  of  Hearing:  The  place  of 
hearing  an  appeal  either  in  an  action 
or  special  proceeding  is  determined 
by  this  section,   and   parties   have  a 


right  to  a  hearing  at  Boise  or  Lew- 
iston in  accordance  with  the  terms  of 
this  section;  it  is  not  discretionary 
with  the  Court  to  fix  the  hearing,  on 
the  application  of  one  of  the  parties 
alone,  at  Boise  in  place  of  Lewiston, 
when  the  cause  is  such  that  it  should 
properly  be  heard  at  Lewiston.  Ma- 
honey  v.  Elliott  (1901)  S  Ida.  190;  67 
Pac.  317. 


Appointment  of  Crier,  Bailiff  and  Messenger. 

Sec.  3822.  The  Court  shall  have  power  to  appoint  a  crier,  bailiff, 
and  a  messenger  for  each  term  of  court,  when  such  officers  are  nec- 
essary. The  crier  and  bailiff  shall  receive  four  dollars  per  day, 
each,  and  the  messenger,  two  dollars  per  day;  they  shall  receive  such 
pay  only  when  necessarily  engaged  in  their  duties  as  such  officers; 
said  time  to  he  certified  to  the  Auditor  by  one  of  the  Justices  of  the 
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Supreme  Court,  at  the  close  of  each  term  of  court.  Said  salaries 
shall  be  paid  quarterly  out  of  the  State  treasury  on  warrants  issued 
by  the  Auditor. 

/    Historical:     Laws  1899,  6,  Sec.  2,  acting  Laws  of  1890-91,   11,  Sees.  2 

last  part  of  Sec.  6  and  Sec.  7;  re-en-     !     and  4,  as  amended  by  Laws  JL893,  63. 

Expenses  of  Justices :  How  Paid. 

Sec.  3823.  There  must  be  paid  to  each  of  the  Justices  of  the  Su- 
preme Court,  out  of  the  State  Treasury,  for  each  term  of  the  Supreme 
Court,  his  actual  expenses,  not  exceeding  two  hundred  dollars. 


Historical:  Laws  1903,  47,  Sec.  1, 
adding  Sec.  6151  to  Rev.  St.  1887. 


Cross  Reference:  Salaries  of  Jus- 
tices, Sec.  2  75. 


CHAPTER  3. 
OF  THE  DISTRICT  COURTS. 


Section 

3829.  District  Courts  established. 

3830.  Jurisdiction:    Original  and  ap- 
pellate. 

3831.  Number     and      duration  of 

terms. 

3832.  Adjournments. 


Section 
3833. 

3834. 
3835. 
3836. 


Judgments 
when. 


may    be  entered 


Fixing  terms  of  court. 

Same:    Special  terms. 

Expenses  of  Judges: 
paid. 


How 


Note:  For  Clerk  of  the  District  Court,  see  Sees, 
to  attend  court  and  act  as  crier:   Sees.  2024,  2037. 


2049,  2050.  Sheriff 


District  Courts  Established. 

Sec.  3829.  District  Courts  are  hereby  established  to  be  held  in  each 
of  the  counties  of  this  State  which  have  been  or  may  hereafter  be 
organized  by  law,  for  the  purpose  of  hearing  and  determining  all 
matters  and  causes  arising  under  the  laws  of  this  State.  This  Court 
is  presided  over  by  District  Judges  chosen  by  the  qualified  electors 
of  their  respective  districts  for  a  term  of  four  years. 


Historical:  Rev. 
The    last  part  of 
ing     to  District 
piled  from  Const. 

Cross  Reference 
Const.  Art.  5,  Sec. 
Sec.    26.  Judges, 


St.  1887,  Sec.  6146. 
the    section  relat- 
Judges,     is  corn- 
Art.  5,  Sec.  11. 

:  Judicial  districts: 
11,  and  Pol.  Code, 
qualifications  and 


term  of  office:  Const.  Art.  5,  Sees.  11, 
12  and  23.  Holding  court  out  of  dis- 
trict: Const.  Art.  5,  Sec.  12.  Judges 
pro  tern.:  Const.  ib.  Salaries  of 
Judges:  Pol.  Code,  Sec.  275.  Fill- 
ing vacancies  in  judgeship:  321,  324. 


Jurisdiction:  Original  and  Appellate. 

Sec.  3830.    The  District  Court  has  original  jurisdiction: 

1.  In  all  cases  both  at  law  and  in  equity; 

2.  In  all  special  proceedings ; 

3.  In  the  issuance  of  writs  of  mandamus,  certiorari,  prohibition, 
habeas  corous  asrd  all  writs  re^e^ary  t°  fhp  exercise  of  >ts  powers. 

4.  In  the  trial  of  all  indictments  and  informations.  Its  appellate 
jurisdiction  extends  to  all  cases  arising  in  probate  or  justices'  courts; 
and  to  all  other  matters  and  cases  where  an  appeal  is  allowed  by  law. 


Historical:  Rev.  St.  1887,  Sec.  38  3  0, 
»s  modified  by  Const.  Art.  5,  Sec.  2  0, 
the  words  "and  information"  added 
to  subdivision  4,  are  added  on  author- 


ity of  Laws  1899,  125,  Sec.  1.  "Man- 
date" changed  to  "Mandamus"  and 
"review"  to  "certiorari"  in  conform- 
ity to  Const.  Art.  5,  Sec.  9. 
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California  Legislation:     See    C.  C. 

P.  1872,  Sec.  57;  Different,  Superior 
Court  system,  Deering's  Code,  Sec. 
76;   Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  as 
defined  by  Const.  Art.  5,  Sec.  20: 

Original  jurisdiction:  Mandamus: 
Sees.  4976-4989;  certiorari:  Sees. 
4961-4971;  prohibition:  Sees.  4994- 
4997;  habeas  corpus:  Sees.  8340- 
8372.  jurisdiction  in  insolvency  pro- 
ceedings: Sec.  5876;  in  applications  to 
become  sole  trader  ;Sec.  5850;  in  me- 
chanic's lien  cases:  Sec.  5124;  in  pro- 
ceedings for  change  of  name:  Sec. 
5245;  in  forcible  entry  and  unlawful 
detainer;  Sec.  5095;  over  election' con- 
tests: Sees.  5030,  5031;  in  actions  for 
divorce:  Sec.  2673;  in  proceedings  for 
confirmation  of  organization  and 
bonds  of  irrigation  districts:  Sees. 
2401-2403;  in  proceedings  relating  to 
drainage  districts:  Sec.  2483;  over 
claims  for  receiver  by  drainage  com- 
missioners:  Sec.   2  451;  to  review  cor- 


porate elections:  Sec.  2738;  to  re- 
voke medical  practitioner's  license: 
Sec.  1351. 

Appellate  jurisdiction:  Appeals 
from  justices'  and  probate  eourts  in 
civil  cases:  Sees.  4838;  appeals  in 
matters  of  probate:  Sec.  4831;  ap- 
peals in  criminal  cases:  Sec.  8320; 
appeals  from  boards  of  county  com- 
missioners: Sees.  1950-1953;  from  or- 
ders of  the  board  fixing  water  rates: 
Sec.  3297;  appeals  from  State  Engi- 
neer: Sees.  3254,  3256,  3257,  3260, 
3266;  from  Board  of  Medical  Exami- 
ners: Sec.  1351;  from  municipal  po- 
lice courts:  Sec.  2216;  from  munici- 
pal improvement  assessments:  Sees. 
22  38,  2  3  53;  from  order  of  probate 
judge  cancelling  abstracter's  certifi- 
cate: Sec.  1415;  in  prosecutions  for 
defrauding  boarding  house  and  inn 
keepers:    Sec.  7103. 


Cited:  Murphy  v. 
(1901)  8  Ida.  151;  67 


Russell  &  Co. 
Pac.  427. 


Number  and  Duration  of  Terms. 

Sec.  3831.  At  least  two  terms  of  the  District  Court  must  be  held 
in  each  organized  county  of  the  State,  and  each  term  must  be  held 
until  the  business  is  disposed  of,  or  until  a  day  fixed  for  the  com- 
mencement of  some  other  term  in  the  district. 


Historical:  Rev.  St.  1887,  Sec.  3831 
(See  C.  C.  P.  1881,  Sec.  27),  and  a 
part  of  Const.  Art.  5,  Sec.  11. 


California  Legislation:  See  C.  C. 
P.  1872,  Sec.  76;  no  similar  provision 
m  Deering's  and  Kerr's  Codes. 


Adjournments. 

Sec.  3832.  The  Court  may  adjourn  from  time  to  time  during  the 
term,  and  may,  when  the  public  convenience  requires,  adjourn  the 
term  over  the  time  fixed  by  law  for  the  commencement  of  another 
term  in  the  same  district. 


Historical:  Rev.  St.  1887,  Sec.  3832. 
C.  C.  P.  1881,  Sec.  28. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  77;  Different,  Supe- 
rior Court  System;  Deering's  Code, 
Sec.  74;    Kerr's  Code,  ib. 

Judicial  Notice:  The  Supreme 
Court  cannot  take  judicial  notice  of 
terms  of  the  District  Court  but  facts 
in  connection  with  such  adjournment 
must  be  presented   by  a  bill   of  ex- 


ceptions when  any  advantage  is  de- 
sired to  be  taken  of  the  fact  of  an 
adjournment;  it  will  be  presumed,  in 
the  absence  of  a  showing  to  the  con- 
trary, that  the  court  had  jurisdiction 
to  pronounce  and  enter  judgment  in 
a  criminal  case  notwithstanding  an 
alleged  ending  of  the  term.  State  v. 
C-tterel  (1906)  12  Ida.  572;  86  Pac. 
527. 


Judgments  May  Be  Entered  When. 

Sec.  3833.  Judgments  and  orders  of  this  Court  may  be  entered 
either  in  term  or  vacation. 


Historical:  Laws  188  9,  3,  Sec.  1; 
C.  C.  P.  1881,  Sec.  29. 


Cross  Reference:  Entry  of  judg- 
ment in  court  cases:  Sec.  4407;  in  jury 
oases:    Sec.  4450. 


j  i  xing  Terms  of  Court. 

6ec.  3834.    The  Judge  of  the  District  Court  of  each  of  the  judic 
districts  of  the  State  must,  annually,  fix  the  time  for  holding  tin 
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District  Court  in  the  several  counties  of  his  district  by  an  order  filed 
and  entered  by  the  clerk  in  each  county  of  his  district,  and  said  order 
must  be  published  two  consecutive  weeks  in  a  newspaper  published  in 
his  district. 

'  Historical:     Laws  1899,  3,  Sec.  1; 
re-enacting  Laws  1890-91,  4,  Sec.  1. 

Same :  Special  Terms. 

Sec.  3835.  A  special  term  of  the  District  Court  may  be  held  in 
any  county,  by  an  order  of  the  Judge  of  the  district  fixing  the  time 
of  holding  the  same,  and  such  order  must  be  published  for  two  con- 
secutive weeks  in  some  newspaper  printed  in  the  county  in  which 
the  special  term  is  to  be  held,  and  in  case  no  newspaper  is  printed 
in  the  county,  then  in  some  newspaper  printed  in  the  State  nearest 
to  the  county  in  which  said  special  term  is  to  be  held. 

The  terms  of  court  herein  mentioned  shall  be  held  at  the  county 
seats  of  the  respective  counties. 

Historical:     Laws  1899,    3,    Sec.  1, 
re-enacting  Laws   1890-91,   Sec.  2. 

Expenses  of  Judges:  How  paid. 

Sec.  3836.  There  must  be  paid  to  each  of  the  Judges  of  the  Dis- 
trict Courts,  out  of  the  State  treasury,  for  each  term  of  a  District 
Court  held  by  him  for  the  trial  and  disposition  of  causes  and  the 
transaction  of  business  under  the  laws  of  the  State,  in  other  coun- 
ties than  that  in  which  he  resides,  his  actual  expenses,  not  exceeding 
one  hundred  dollars  for  traveling  and  holding  each  term. 

Historical:  Rev.  St.  1887,  Sec.  6147; 
as  amended  by  Laws  1899,  181,  Sec. 
1;  re-enacting  Laws  1893,  66,  Sec.  1. 

CHAPTER  4. 
OF  THE  PROBATE  COURTS. 


Section 

38  40.     Court  in  each  county. 

3841.  Jurisdiction  of  probate  courts. 

3842.  Construction     of  proceedings 
and  judgments. 


Section 

3843.  Terms  of  probate  court. 

3844.  Clerks  of  probate  courts. 


Court  in  Each  County. 

Sec.  3840.  There  must  be  a  probate  court  held  in  each  of  the  coun- 
ties. 


Historical:  Rev.  St.  1887,  Sec.  3840. 
C.  C.  P.  1881,  Sec.  30. 

California  Legislation:  .Same:  C.  C. 
P.  1872,  Sec.  94;  Superior  Court  Sys- 


tem does  away  with  probate  court. 
See  Deering's  Code,  Sees.  65,  76; 
Kerr's  Code,  ib. 


Jurisdiction  of  Probate  Courts. 

Sec.  3841.    The  probate  court  has  jurisdiction: 

1.  To  open  and  receive  proof  of  last  wills  and  testaments  and  to 
admit  them  to  proof ; 

2.  To  grant  letters  testamentary  of  administration  and  of  guard- 
ianship, and  to  revoke  the  same; 
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3.  To  appoint  appraisers  of  estates  of  deceased  persons; 

4.  To  compel  executors,  administrators  and  guardians  to  render 
accounts ; 

5.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors ; 

6.  To  order  the  payment  of  debts  due  from  estates; 

7.  To  order  and  regulate  all  distributions  of  property  or  estates 
of  deceased  persons ; 

8.  To  compel  the  attendance  of  witnesses  and  the  production  of 
title  deeds,  papers  and  other  property  of  an  estate  or  of  a  minor ; 

9.  To  make  such  orders  as  may  be  necessary  to  the  exercise  of 
the  powers  conferred  upon  it; 

In  addition  to  their  probate  jurisdiction  to  hear  and  determine 
all  civil  causes  wherein  the  damage  or  debt  claimed  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest,  and  concurrent 
jurisdiction  with  justices  of  the  peace  in  criminal  cases. 


Historical  Rev.  St.  1887,  Sec.  3841. 
(See  C.  C.  P.  1881,  Sec.  31.)  An 
amendatory  act  (Laws  1903,  94,  Sec. 
1)  which  purported  to  give  to 
these  courts  jurisdiction  of  suits  to 
foreclose  mortgages  and  liens  was 
held  unconstitutional  in  Dewey  v. 
Schreiber  Implement  Co.  (1906)  12 
Ida.  280;   85  Pac.  921. 

California  Legislation:  .Same  ex- 
cept "10"  for  "9",  sub-div.  9,  and 
additional  sub-div.  inserted  after  sub- 
div  8;  C.  C.  P.  1872,  Sec.  97;  pro- 
bate jurisdiction  is  now  vested  in  the 


Superior  Court.  Deering's 
P.  Sec.  76;  Kerr's  Code,  ib. 


Code  C. 


Cross  Reference:  Jurisdiction  de- 
fined by  Const.  Art.  5,  Sec.  21;  Terri- 
torial jurisdiction  in  matters  of  pro- 
bate: Sec.  5290;  in  forcible  entry  and 
unlawful  detainer:  Sec.  5096;  over  de- 
linquent children;  8329,  on  appeal 
from  orders  of  county  superintendent 
relating  to  attendance  of  children  at 
school:    Sec.  8336. 

Procedure  in  exercise  of  civil  juris- 
diction:    Sec.  4629. 

Cited:  Coombs  v.  Collins  (1899)  6 
Ida.  536;  57  Pac.  310;  Kimball  v. 
Raymond  (1903)  9  Ida.  176;  72  Pac. 
957. 


Construction  of  Proceedings  and  Judgments. 

Sec.  3842.  The  proceedings  of  this  court  are  construed  m  the  same 
manner  and  with  like  intendments  as  the  proceedings  of  courts  of 
general  jurisdiction,  and  to  its  records,  orders,  judgments  and  de- 
crees there  is  accorded  like  force,  effect  and  legal  presumptions  as  to 
the  records,  orders,  judgments  and  decrees  of  District  Courts:  Pro- 
vided, That  this  section  shall  be  applicable  to  its  probate  proceedings, 
records,  orders,  judgments  and  decrees  only. 


Historical:  Rev.  St.  1887,  Sec.  3842. 
C.  C.  P.  1881,  Sec.  32. 

California  Legislation :  Same  to 
"provided:"  C.  C.  P.  1872;  Sec.  98; 
See  Superior  Courts,  Deering's  Code, 
Sec.  65  et  seq.  Kerr's  Code,  ib. 

Cross  Reference:  Probate  courts 
are  courts  of  record:  Const.  Art.  5, 
Sec.  21.  But  are  courts  of  limited 
jurisdiction  in  civii  cases:     Sec.  477  7. 


Construction:  The  probate  court 
is  not  a  court  of  record  in  the  trial 
of  civil  and  criminal  cases,  but  its 
records  and  judgments  in  those  mat- 
ters are  placed  on  the  same  footing 
with  the  records  and  judgments  of 
justices  of  the  peace.  Dewey  v. 
Schreiber  Implement  Co.  (1906)  12 
Ida.  280;  85  Pac.  921. 


Terms  of  Probate  Court. 

Sec.  3843.  The  terms  of  the  probate  courts  in  the  several  counties 
for  the  transaction  of  probate  business,  except  that  specially  author- 
ized by  law  to  be  done  in  vacation,  must  be  held  on  the  fourth  Mon- 
day in  each  month.    Any  decision,  decree  or  order  may  be  made  or 
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rendered  by  said  court  at  any  time  without  regard  to  term  time.  For 
the  transaction  of  all  civil,  other  than  probate,  business,  and  all  crim- 
inal business,  these  courts  are  always  open. 

Historical:  Rev.  St.  1887,  Sec.  3843, 
(See  C.  C.  P.  1881,  Sec.  33)  as 
amended  by  Laws  1907,   39,  Sec.  1. 

Clerks  of  Probate  Courts: 

Sec.  3844.  The  terms  of  the  probate  courts  must  be  held  at  the 
county  seats.  There  shall  be  a  clerk  of  said  court  to  be  appointed  by 
the  judge  thereof,  or  the  probate  judge  may  act  as  clerk  of  his  own 
court.  Every  probate  judge  shall  be  responsible  upon  his  official  bond, 
for  every  default  or  misconduct  in  office  of  his  clerk. 


Historical:  Rev.  St.  1887,  Sec.  3844. 
C.  C.  P.  1881,  Sec.  34. 

California  Legislation :  Same  as 
first  sentence:    C.   C.   P.    1872,  Sec. 


100;  See  Superior  Courts,  Deering's 
Code,  Sec.  65  et  seq.    Kerr's  Code,  ib. 

Cited:  Co.  of  Ada  v.  Ryals  (1895) 
4  Ida.  365;  39  Pac.  556. 


CHAPTER  5. 
OF  THE  JUSTICES'  COURTS. 


Section 

385  0.    Justices'  courts:  Where  held. 

3851.  Civil  jurisdiction. 

3852.  Restriction  of  jurisdiction. 


Section 

3853.  Process:    Issued  where. 

3854.  Criminal  jurisdiction. 


Note : 

2105. 


Constables  must  attend  justices'  courts  and  serve  as  crier:  Sec. 


Justices'  Courts:  Where  Held. 

Sec.  3850.  Every  justice  of  the  peace  must  hold  a  justice's  court 
in  the  precinct  or  city  for  which  he  is  elected  or  appointed. 


Historical:  Rev.  St.  188 7,  Sec.  3850. 
C.  C.  P.  1881,  Sec.  35. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  112;  Different:  Deer- 
ing's Code,  Sec.  85;  Kerr's  Code,  ib. 


Civil  Jurisdiction. 

Sec.  3851.  The  civil  jurisdiction  of  these  courts  within  their  re- 
spective precincts  or  cities  extends: 

1.  To  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  if  the  s»m  claimed  does  not  exceed  three  hundred  dollars  ; 

2.  To  an  action  for  damages  to  the  person,  or  for  taking  or 
detaining  personal  property,  or  for  injuring  personal  property,  or 
for  an  injury  to  real  property,  where  no  issue  is  raised  by  the  answer 
involving  the  plaintiff's  title,  or  possession  of  the  same,  if  the  dam- 
ages claimed  do  not  exceed  three  hundred  dollars; 

3.  To  an  action  for  a  fine,  penalty  or  forfeiture,  not  exceeding 
three  hundred  dollars,  given  by  statute  or  the  ordinance  of  an  incor- 
porated city; 

4.  To  an  action  upon  a  bond  or  undertaking  conditioned  for  the 
payment  of  money  not  exceeding  three  hundred  dollars,  tliough  the 
penalty  exceed  that  sum;  the  judgment  to  be  given  for  the  sum  actu- 


Ch.  5 


JUSTICES'  COURTS 


11 


ally  due.  When  the  payments  are  to  be  made  by  installments,  an 
action  may  be  brought  for  each  installment  as  it  becomes  due ; 

5.  To  an  action  to  recover  the  possession  of  personal  property 
when  the  value  of  such  property  does  not  exceed  three  hundred  dol- 
lars; 

6.  To  take  and  enter  judgment  on  the  confession  of  a  defendant, 
when  the  amount  confessed  does  not  exceed  three  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  3851. 
See  C.  C.  P.  1881,  Sec.  36. 

California  Legislation:  .Similar:  C. 
C.  P.  1872,  Sec.  114;  As  amended, 
Deering's  Code,  Sec.  112;  Kerr's  Code, 
ib. 

Cross  Reference:  Jurisdiction  de- 
fined by  Const.  Art.  5,  Sec.  22.  Juris- 
diction in  forcible  entry  and  unlawful 
detainer:     Sec.  5097. 


Proceedings  in  justices  courts:  Sees. 
4639-4778. 

Construction,  Subdiv.  1 :  Justices 
have  no  jurisdiction  where  the 
amount  sued  for,  including  principal 
and  interest,  exceeds  $300.0  0.  Quayle 
v.  Glenn  (1899)  6  Ida.  549;  57  Pac. 
308. 


Eestriction  of  Jurisdiction. 

Sec.  3852.  The  jurisdiction  conferred  by  the  last  section  shall  not 
extend,  however,  to  a  civil  action  in  which  the  boundaries,  title  or  pos- 
session of  real  property  is  put  in  issue. 


Historical:  Rev.  St.  18  87,  Sec.  385  2. 
See  C.  C.  P.  1881,  Sec.  37.  "Boun- 
daries" inserted  to  conform  to  Const. 
Art.  5,  Sec.  22. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  115,  subdiv.  1;  Omit- 


ted in  present  law;  Deering's  Code, 
Sec.   114;   Kerr's  Code,  ib. 

Cross  Reference:  Transfer  of  pro- 
ceedings to  District  Court  when  ques- 
tion of  title  is  raised:    Sec.  4645. 


Process:    Issued  Where. 

Sec.  3853.  Mesne  and  final  process  of  justices'  courts  may  be  is- 
sued to  any  part  of  the  county  in  which  they  are  held. 


Historical:  Rev.  St.  1887,  Sec.  385  3. 
C.  C.  P.  1881,  Sec.  38. 


California  Legislation 


Same  in 


part:  C.  C.  P.  1872,  Sec.  116;  as 
amended;  Deering's  "Code,  Sec.  106; 
Kerr's  Code,  ib. 


Criminal  Jurisdiction. 

Sec.  3854.  These  courts  have  jurisdiction  of  the  following  public 
offenses,  committed  within  the  respective  counties  in  which  such 
courts  are  established : 

1.  Petit  larceny; 

2.  Assault  and  battery,  not  charged  to  have  been  committed 
upon  a  public  officer  in  the  discharge  of  his  duties; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  a  willful  in- 
jury to  property,  and  all  misdemeanors  punished  by  fine  not  exceed- 
ing three  hundred  dollars,  or  imprisonment  in  the  county  jaii  not  ex- 
ceeding Q1*^  months,  or  by  both  such  fine  and  imprisonment. 


^  Historical :  Rev.  St.  1887,  ietoe. 
See  C.  C.  P.  1881,  Sec.  39. 

California  Legislation :  Same  ex- 
cept "one  thousand  dollars"  and  "one 
year"  for  fine  and  imprisonment  in 
swb.  div.  3:  C.  C.  P.  1872,  Sec.  117; 
as  amended,  Mmit  of  fine  is  $500  and 
limit  of  imprisonment  is  sue  morvtba, 


Deering-'s  Code,  Sec.  115;  Kerr's  Code, 
ib. 

Cross  Reference:  Jurisdiction  over 
prosecutions  for  defrauding-  hotel  and 
boarding  house  keepers:    Sec.  7103c. 

Criminal  proceed  ingjs  in  justices' 
courts,  Sees.  SS30-8327. 
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CHAPTER  6. 


GENERAL  PROVISIONS  RESPECTING  COURTS  OF  JUSTICE. 


Section 
3  8  6,0. 
3861. 


Sittings  public. 

Exclusion  of  persons  in  cer- 
tain cases. 

3862.  Powers  of  court. 

3863.  Courts  may  make  rules. 

3864.  When  rules  take  effect. 

3865.  Court:     Days  when  held. 

3866.  Non-judicial  days. 

3867.  Adjournment  to  holiday:  Ef- 
fect. 

3868.  Adjournment    on    absence  of 
judge. 


Section 

3869.  Same. 

3870.  Adjournment  to  another  place. 

3871.  Same:   Persons  must  appear  at 
appointed  place. 

3872.  Accommodations    for  District 

Courts. 

3873.  Courts   having  seals. 

3874.  Clerk  must  keep  seal. 

3875.  Seal  affixed  to  what. 


Sittings  Public. 

Sec.  3860.  The  sittings  of  every  court  of  justice  are  public,  except 
as  provided  in  the  next  section. 


Historical:  Rev.  St.  1887,  Sec.  386  0. 
C.   C.   P.   1881,  Sec.  40. 

California  Legislation:     Same:  C. 


P.  1872,  Sec.  124;  "shall  be"  for 
Deering's     Code,     Sec.  124; 
Kerr's  Code,  ib. 


'are" 


Exclusion  of  Persons  in  Certain  Cases. 

Sec.  3861.  In  an  action  for  divorce,  criminal  conversation,  seduc- 
tion, or  breach  of  promise  of  marriage,  the  court  may  direct  the  trial 
of  any  issue  of  fact  joined  therein  to  be  private,  and  may  exclude  all 
persons  except  the  officers  of  the  court,  the  parties,  their  witnesses, 
and  counsel :  Provided,  That  in  any  cause  the  court  may,  in  the  ex- 
ercise of  a  sound  discretion  during  the  examination  of  a  witness,  ex- 
clude any  and  all  witnesses  in  the  cause. 


1887,  Sec.  3861. 


Similar:  C. 


C.  P.  1872,  Sec.  125;  as  amended, 
same:  Deering's  Code,  ib;  Kerr's 
Code,  ib. 


Historical:  Rev.  St. 
C.  C.  P.  1881,  Sec.  41. 

California  Legislation: 

Powers  of  Court. 

Sec.  3862.    Every  court  has  power: 

1.  To  preserve  and  enforce  order  in  its  immediate  presence; 

2.  To  enforce  order  in  the  proceedings  before  it'  or  before  a  per- 
son or  persons  empowered  to  conduct  a  judicial  investigation  under 
its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it 
or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders  and  process,  and 
to  the  orders  of  a  judge  out  of  court  in  an  action  or  proceeding  pend- 
ing therein ; 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  minis- 
terial officers,  and  of  all  other  persons  in  any  manner  connected  with 
a  judicial  proceeding  before  it,  in  every  matter  appertaining  thereto; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action 
or  proceding  pending  therein,  in  the  cases  and  manner  provided  in 
this  Code ; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending  there- 
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in,  and  in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of 
its  powers  and  duties; 

&.  To  amend  and  control  its  process  and  orders,  so  as  to  make 
them  conformable  to  law  and  justice. 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  42. 


3862. 


California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  128;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Construction,  sub.  div.  8:  This  sec- 
tion does  not  authorize  a  motion  for 
a  new  trial  in  the  Supreme  Court  in 
an  original  proceeding-  instituted  in 
and  disposed  of  by  that  Court.  Peo- 
ple v.  George  (1891)  3  Ida.  108;  27 
Pac.  680.. 


The  court  may  quash  an  execution 
issued  without  authority  of  law  after 
the  taking  of  an  appeal  and  filing  of 
a  supersedeas  bond.  Miller  v.  Pine 
Mining  Co.  (1893)  3  Ida.  603;  32 
Pac.  207. 

Where  the  probate  court  by  inad- 
vertence confirms  a  sale  of  real  estate 
to  the  wrong  person,  it  may  subse- 
quently vacate  the  order  of  confirm- 
ance  and  enter  a  proper  order.  State 
v.  Cunningham  (1898)  6  Ida.  113;  53 
Pac.  451. 


Courts  May  Make  Rules. 

Sec.  3863.  Every  court  of  record  may  make  rules  not  inconsistent 
with  the  laws  of  this  State,  for  its  own  government  and  the  gov- 
ernment of  its  officers;  but  such  rules  must  neither  impose  a  tax  or 
charge  upon  any  legal  proceeding  nor  give  an  allowance  to  any  offi- 
cer for  services. 


Historical:  Rev.  St.  18  87,  Sec.  3863. 
C.  C.  P.  1881,  Sec.  43. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  129;  Same  except 
"shall"  for  "must";  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Construction:  A  rule  of  the  Su- 
preme Court  which  provides  a  penalty 


to  be  taxed  against  an  adverse  party 
on  appeal  for  failure  of  his  attorney 
to  certify,  within  a  certain  time,  to  the 
correctness  of  a  transcript  on  appeal, 
is  not  inconsistent  with  the  provisions 
of  this  section.  (Sullivan,  C.  J.,  dis- 
sents.) Lydon  v.  Goddard  (1897)  5 
Ida.  607;  51  Pac.  459. 


When  Rules  Take  Effect. 

Sec.  3864.  The  rules  adopted  by  the  Supreme  Court  take  effect 
sixty  days,  and  those  adopted  by  other  courts,  thirty  days  after  their 
publication. 


Historical:  Rev.  St.  1887,  Sec.  3864. 
C.  C.  P.  1881,  Sec.  44. 


California  Legislation : 


Same:  C. 


C.  P.  1872,    Sec.     130;     Same,  except 


"superior  courts"  for  "other  courts", 
as  amended;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Courts :  Days  When  Held. 

Sec.  3865.  The  courts  of  justice  may  be  held  and  judicial  business 
be  transacted  on  any  day  except  as  provided  in  the  next  section. 


Historical:  Rev.  St.  1887,  Sec.  3865. 
C.  C.   P.   1881,  Sec.  45. 

California   Legislation:     Same:  C. 


C.  P.  1872,  Sec.  133;  Deering's  Code, 
ib;  Kerr's  Code,  ib. 


Non-Judicial  Days. 

Sec.  3866.  No  court  can  be  opened  nor  can  any  judicial  business 
be  transacted  on  Sunday,  on  the  first  day  of  January,  on  the  fourth 
day  of  July,  on  Christmas  or  Thanksgiving  day,  or  on  a  day  on  which 
the  general  election  is  held,  except  for  the  following  purposes : 

1.  To  give,  upon  their  request,  instructions  to  a  jury  when  de- 
liberating on  their  verdict; 

2.  To  receive  a  verdict  or  discharge  a  jury; 
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3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal 
action  or  in  a  proceeding  of  a  criminal  nature:  Provided,  That  in 
civil  causes  orders  of  arrest  may  be  made  and  executed;  writs  of 
attachment,  executions,  injunctions  and  writs  of  prohibition  may  be 
issued  and  served ;  proceedings  to  recover  possession  of  personal  prop- 
erty may  be  had;  and  suits  for  the  purpose  of  obtaining  any  such 
writs  and  proceedings  may  be  instituted  on  any  day. 


Historical:  Rev.  St.  1887,  Sec.  3866. 
C.  C.  P.  1881,  Sec.  46. 

California  Legislation:  Almost  iden- 
tical, except  portion  of  sub.  div.  3, 
commencing  with  "Provided"  is  omit- 
ted: C.  C.  P.  1872,  Sec.  134;  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Holidays  in  gen- 
eral:    Sec.  10. 

Ministerial  Acts  Permitted:  The 

statute  does  not  prohibit  ministerial 
but  judicial  acts  on  a  non-judicial 
day;  consequently  the  issuance  of 
letters  of  administration  on  Christ- 
mas is  not  a  void  act  where  the  ap- 
pointment is  made  on  another  day. 


Glendenning  v.  MeNutt  (1875)  1  Ida. 
592. 

The  filing  of  a  complaint  on  Sunday 
and  the  issuance  of  a  complaint 
thereon  is  a  ministerial  act  and  is 
not  prohibited  by  this  section,  al- 
though the  action  is  not  one  in  which 
an  order  of  arrest  or  writ  of  attach- 
ment, injunction  or  prohibition  is 
sought.  Havens  v.  Stiles  (1902)  8  Ida. 
250;  67  Pac.  919. 

An  objection  to  the  panel  of  a  jury 
in  a  criminal  prosecution  on  the 
ground  that  some  of  the  jurors  were 
summoned  under  a  special  venire  on 
Sunday,  is  properly  overruled.  State 
v.  Gilbert  (1902)  8  Ida.  346;  69  Pac. 
62. 


Adjournment  to  Holiday:  Effect. 

See.  3867.  If  any  of  the  days  mentioned  in  the  lavt  section  hap- 
pen to  be  the  day  appointed  for  the  holding  of  a  court  or  to  which 
it  is  adjourned,  it  is  deemed  appointed  for,  or  adjourned  to  the  next 
day. 


Historical:  Rev.  St.  1887,  Sec.  3867. 
C.  C.  P.  1881,  Sec.  47. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  135;  as  amended  "for 


the  holding  or  sitting"  instead  of  "for 
the  holding";  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Adjournment  on  Absence  of  Judge. 

Sec.  3868.  If  bo  judge  attend  on  the  day  appointed  for  holding 
the  court,  or  on  the  day  to  which  it  may  have  been  adjourned,  be- 
fore noon,  the  sheriff  or  clerk  must  adjourn  the  court  until  the  next 
day  at  ten  o'clock  A.  M.;  and  if  no  judge  attend  on  that  day  before 
noon,  the  sheriff  or  clerk  must  adjourn  the  court  until  the  following 
day  at  the  same  hour,  and  so  on  from  day  to  day  for  one  week,  un- 
less the  judge  by  written  order  directs  it  to  be  adjourned  to  some 
day  certain  fixed  in  said  order,  in  which  case  it  shall  be  so  adjourned. 


Historical:  Rev.  St.  1887,  Sec.  3868. 

C.  C.  P.  1881,  Sec.  48. 

California  Legislation :  Similar:  C. 
<C.  P.  1872,  Sec.  139  and  part  of  140; 

Same. 


now  same  as  amended  except  "shall" 
for  "must";  Deering's  Code,  ite.; 
Kerr's  Code,  ib. 


Sec.  3869.  If  no  judge  attend  for  one  week  and  no  written  order 
is  made  as  provided  in  the  last  section,  the  sheriff  or  clerk  shall  ad- 
journ the  session  until  the  time  appointed  for  the  holding  of  the  next 
regular  session. 


Historical:  Rev.  St.  1887,  Sec.  3869. 
C.  C.  P.  1881,  Sec.  49. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  140;  now  same  as 
amended  except  "be"  for  "is";  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 
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Adjournment  to  Another  Place. 

Sec.  3870.  A  judge  authorized  to  hold  or  preside  at  a  court  ap- 
pointed to  be  held  in  a  county,  city  or  town,  may,  by  an  order  filed 
with  the  clerk  and  published  as  he  may  prescribe,  direct  that  the 
court  be  held  or  continued  at  any  other  place  in  the  city,  town  or  coun- 
ty than  that  appointed,  when  war,  insurrection,  pestilence  or  any 
other  public  calamity  or  the  danger  thereof,  or  the  destruction  or 
danger  of  the  building  appointed  for  holding  the  court  may  render 
it  necessary,  and  may  in  the  same  manner  revoke  the  order,  and  in 
his  discretion  appoint  another  place  in  the  same  city,  town  or  coun- 
ty for  holding  the  court. 


Historical:  Rev.  St.  1887,  Sec.  3870. 
C.  C.  P.  1881,  Sec.  50. 

California  Legislation :  Same 


ex- 


cept "county  clerk"  for  "clerk";  C.  C. 
P.  1872,  Sec.  142;  similar  as  amended; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:    Persons  Must  Appear  at  Appointed  Place. 

Sec.  3871.  When  the  court  is  held  at  a  place  appointed  as  provided 
in  the  last  section,  every  person  held  to  appear  at  the  court  must 
appear  at  the  place  so  appointed. 


Historical:  Rev.  St.  188  7,  Sec.  3871. 
C.  C.  P.  1881,  Sec.  51. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec,  143;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Accommodations  for  District  Courts. 

Sec.  3872.  If  suitable  rooms  for  holding  District  Courts  and  the 
chambers  of  the  Judges  of  such  courts  be  not  provided  in  any  county 
by  the  commissioners  thereof,  together  with  attendants,  furniture, 
fuel,  lights  and  stationery  sufficient  for  the  transaction  of  business, 
the  Court  may  direct  the  sheriff  of  such  county  to  provide  such 
rooms,  attendants,  furniture,  fuel,  lights  and  stationery,  and  the 
expenses  thereof  are  a  charge  against  such  county. 


Historical:  Rev.  St.  1887,  Sec.  3872. 
C.  C.  P.  1881,  Sec.  52. 

California  Legislation:  Same  ex- 
cept.    Supervisors"  for  "Commission- 


ers-': C.  C.  P.  1872."  Sec.  144;  similar 
as    amended;     Deering's    Code,  ib.; 


Kerr's  Code,  ib. 


Courts  Having  Seals. 

Sec.  3873.   Each  of  the  following  courts  has  a  seal; 

1.  The  Supreme  Court; 

2.  The  District  Courts ; 

3.  The  probate  courts. 


Historical:  Rev.  St.  1887,  Sec.  3873. 
C.  C.  P.  1881,  Sec.  53. 

California  Legislation:    Same  with 


additions:  C.  C.  P.  1872,  Sec.  147; 
different  as  amended;  Deering's  Code,, 
ib.;  Kerr's  Code,  ib. 


Clerk  Must  Keep  Seal. 

Sec.  3874. '  The  clerk  of  the  court  must  keep  the  seal  thereof. 


Historical:  Rev.  St.  1887,  Sec.  3874. 
C.  C.  P.  1881,  Sec.  54. 


California    Legislation : 


Same: 


C. 


C.  P.  1872,  Sec.  151;  same  in  effect  as 
amended;  Deering's  Code,  Sec.  152; 
Kerr's  Code,  ib. 


Seal  Affixed  to  What. 

Sec.  3875.  The  seal  of  the  court  need  not  be  affixed  to  any  pro- 
ceeding therein,  or  document  except: 
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1.  To  a  writ; 

2.  To  the  certificate  of  the  probate  of  a  will,  or  of  the  appoint- 
ment of  an  executor,  administrator  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  proceed- 
ing of  a  court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document 
on  Ale  in  the  office  of  the  clerk. 


St. 

55. 


1887,  Sec.  3875. 


Historical :  Rev. 
C.  C.  P.  1881,  Sec. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  152;  now  same  as 
amended;  Deering's  Code,  Sec.  153; 
Kerr's  Code,  ib. 

Cross  Reference:  Writ  denned: 
Sec.  16,  sub.  div.  6.  Seal  may- 
be affixed  by  impression  on  paper 
alone:    Sec.  13. 


Seal  Not  Required:  An  order  for 
the  temporary  care  pending  the  hear- 
ing of  the  person  whose  custody  is 
the  subject  of  a  writ  of  habeas  cor- 
pus, need  not  be  issued  and  signed 
by  the  clerk  under  the  seal  of  the 
court.  In  re  Dowling  (1896)  4  Ida. 
715;  43  Pac.  871. 


TITLE  2. 
OF  JUDICIAL  OFFICERS. 


Chapter 

1.  Judicial  officers  in  general. 

2.  Powers  of  judges  at  chambers. 

3.  Disqualification  of  judges. 

4.  Incidental  powers  and  duties  of. 


Chapter 

5.  Miscellaneous  provisions  re- 
specting courts  and  judicial  offi- 
cers. 


CHAPTER  1. 
JUDICIAL  OFFICERS  IN  GENERAL. 


Section 

3885.     Residence    of  probate 
and  justices. 


judges 


Section 
3886. 


Judge  may  hold 
other  district. 


court  in  an- 


Residence  of  Probate  Judges  and  Justices. 

Sec.  3885.  Each  probate  judge  shall  reside  at  the  county  seat  of 
his  county,  and  every  justice  of  the  peace  shall  reside  in  the  precinct 
in  which  his  court  is  held. 


Historical:  Rev.  St.  1887,  Sec.  388  5. 
C.  C.  P.  1881,  Sec.  56. 

California  Legislation:   See  C.  C.  P. 

1872,  Sec.  158;  Deering's  Code,  Sees. 
158,  159;  Kerr's  Code,  ib. 

Cross   Reference:     District,  judges 


must  reside  in  the  district  for  which 
elected:  Const.  Art.  5,  Sec.  12.  Pro- 
bate judge  to  reside  and  keep  an 
office  at  the  county  seat:  Sees.  1981, 
1984.  General  duties  of  probate 
judge:     Sec.  1989. 


Judge  May  Hold  Court  in  Another  District. 

Sec.  3886.  A  District  Judge  may  hold  a  court  in  any  county  in 
this  State  upon  the  request  of  the  Judge  of  the  district  in  which 
such  court  is  to  be  held ;  and  when  by  reason  of  sickness  or  absence 
from  the  State,  or  from  any  other  cause  a  court  cannot  be  held  in 
any  county  in  a  district  by  the  Judge  thereof,  a  certificate  of  that 
fact  must  be  transmitted  by  the  clerk  to  the  Governor,  who  may 
thereupon  direct  some  other  District  Judge  to  hold  such  court. 


Historical:  [lev.  St.  1887,  Sec.  3886. 
C.   C.   P.   1881,   Sec.  57. 


California  Legislation:  Same:  C.  C. 
P.   1872,   Sec.   160;    similar  provision 
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regarding  superior  courts;  Deering's 
Code,  ib. ;   Kerr's  Code,  ib. 


may  be  made  by  judge  of  another 
district  in  certain  cases:  Sec.  3894. 
Powers  of  substitute  judge:  Note  to 
Sec.  3925.  Judge  of  adjoining  district 
to  preside  over  labor  arbitration  or 
request  of  resident  judge:     Sec.  1438. 


Ci;oss  Reference:  Constitutional 
provision:  Art.  5,  Sec.  12;  Proceed- 
ings on  disqualification  of  judge  of 
district:     Sec.  4126.    Chambers  order. 


CHAPTEK  2. 


POWERS  OF  JUDGES  AT  CHAMBERS. 


Section 


Section 

3893.  Chambers  in  other  counties. 

3894.  Vacancy  in  office  or  absence  of 


3890.    Jurisdiction  of  judge  at  cham- 
bers. 


3891.    Entry  of  chambers  orders  and 
judgments. 


judge. 

3895.    Appeal  from  chambers  orders. 


3892.    Notice    of    hearing    in  cham- 
bers. 


Jurisdiction  of  Judge  at  Chambers. 

Sec.  3890.  A  District  Judge  may  sit  at  chambers  anywhere  with- 
in his  district,  and  when  so  acting,  has  jurisdiction  and  power  as 
follows : 

1st.    To  grant,  dissolve  or  modify  temporary  injunctions; 
2nd.    To  discharge  attachments; 

3d.  To  hear  applications  for  the  sale  of  perishable  personal 
property  held  under  attachment; 

4th.  To  hear  applications  for  the  appointment  of  a  receiver,  or  to 
discharge  one  already  appointed,  or  to  modify  the  order  appointing 
one,  and  to  make  all  orders  in  relation  to  receivers,  usually  made  by 
a  judge  or  a  court  in  such  matters; 

5th.  To  hear  applications  for  mandamus,  or  habeas  corpus,  and 
enter  final  judgment  therein; 

6th.    To  act  upon  a  motion  for  a  new  trial; 

7th.  To  issue  writs  of  review  and  prohibition,  and  to  hear  and 
determine  the  same,  and  enter  final  judgment  therein; 

8th.    To  appoint  appraisers  under  the  Eminent  Domain  act; 

9th.  To  grant  all  orders  and  writs  which  are  usually  granted 
in  the  first  instance  upon  ex-parte  applications ; 

10th.  To  issue  citation,  and  hear  and  determine,  and  enter  final 
judgment  in  all  proceedings  brought  under  or  in  pursuance  of  sec- 
tion 7459  of  these  Codes; 

11th.  To  exercise  all  powers  expressly  conferred  upon  a  judge 
by  any  statute  of  this  State,  as  contra-distinguished  from  the  court. 

12th.  To  receive  a  plea  of  guilty  upon  his  application,  from  any 
person  charged  with  a  crime  in  the  District  Court,  and  to  pass  sen- 
tence and  final  judgment  thereon;  said  judgment  to  be  filed  with 
the  clerk  of  the  Court  of  the  proper  county  where  said  cause  of 
action  arose,  and  to  have  the  same  force  and  effect  as  any  other  fina1 
judgment  entered  in  a  criminal  case; 

13th.  To  hear  demurrers  and  motions  and  other  issues  of  law, 
and  to  settle  and  make  up  issues  of  law; 

14th.    To  set  causes  for  trial. 

15th.  To  hear  and  determine  applications  for  a  change  of  place 
of  trial,  after  appearance,  or  after  time  for  appearance  has  expired, 
and  enter  a  final  order  therein. 
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16th.  To  try  and  finally  determine  all  causes  in  which  the  par- 
ties agree  in  writing  to  try  the  same  before  the  Judge  at  chambers ; 

17th.  To  enter  defaults  and  to  hear  testimony  thereon;  and  to 
enter  judgment  in  default  cases,  where  there  has  been  no  appearance 
or  rjlea  filed  within  the  time  prescribed  by  statute,  and  to  give  such 
judgments  the  same  force  and  effect  as  though  entered  in  open  court. 


Historical:  Laws  1905,  7,  Sec.  1;  as 
amended  by  Laws  1907,  317,  Sec.  1. 
Superseding-  Rev.  St.  Sec.  3890. 

Cross  Reference:  Motions  for  new 
trial  may  be  heard  at  chambers:  Sec. 
4445;  writs  of  review,  mandate  and 
prohibition  may  be  issued  and  heard 
at  chambers:  Sec.  5000. 

No  Jurisdiction:  The  District  Judge 
has  no  jurisdiction  to  hear  condemna- 
tion proceeding's  at  chambers.  Wash- 
ington ete.  Co.  v.  Coeur  d'Alene  Co. 


(1891)  3  Ida.  263;  28  Pac.  394.  Nor 
to  make  an  order  allowing  a  claim 
for  attorneys'  fees  against  an  insol- 
vent estate.  Gaffney  v.  Piper  (1897) 
5  Ida.  490;   51  Pac.  99. 

Jurisdiction:  This  section  confers 
jurisdiction  on  District  Judges  to  is- 
sue writs  of  review  at  chambers.  Cans 
v.  Steele  (1900)  7  Ida.  143;  61  Pac. 
2  86.  Power  to  order  receiver's  sale 
at  chambers:     See  note  to  Sec.  4333. 


Entry  of  diambers  Orders  and  Judgments. 

See.  3891.  AH  orders  and  judgments  entered  by  a  judge  at  cham- 
bers shall  be  filed  with  the  clerk  of  the  court  in  the  county  in  which 
said  action  is  pending,  and  shall  be  entered  by  said  clerk  upon  the 
journal  and  judgment  docket  and  other  records,  as  required  by  law, 
and  have  the  same  force  and  effect  as  though  such  orders  and  judg- 
ments were  entered  as  of  term  time. 

Historical:    Laws  1905,  7,  Sec.  2. 

Notice  of  Hearing  in  Chambers. 

See.  3892.  Before  a  demurrer,  motion  or  other  issue  of  law  is 
heard  at  chambers,  the  party  desiring  said  issue  to  be  heard,  shall 
give  at  least  five  days'  notice  to  the  opposing  party,  of  the  time  and 
place  of  said  hearing. 

Historical:   Laws  1905,  7,  Sec.  3. 

Chambers  in  Other  Counties. 

Sec.  3893.  Unless  otherwise  specified  by  the  District  Judge,  all 
chamber  matters  shall  be  heard  at  the  Judge's  chambers  in  the 
county  where  said  Judge  resides,  but  said  Judge  is  hereby  granted 
jurisdiction  and  power  to  sit  at  chambers  in  any  other  county  in  his 
district  than  that  in  which  he  lives. 

Historical:    Laws  1905,  7,  Sec.  4, 

Vacancy  in  Office  or  Absence  of  Judge. 

Sec.  3894.  In  case  of  a  vacancy  in  the  office  of  any  District  Judge, 
or  his  absence  from  the  State,  motions  may  be  made  before,  and  or- 
ders granted  by,  any  other  District  Judge,  who  shall  have  the  same 
jurisdiction  under  this  chapter  as  though  he  was  the  Judge  of  said 
district,  and  all  orders,  writs  and  judgments  entered  by  such  Judge, 
shal  be  made  matters  of  record  as  herein  directed,  and  have  the 
same  effect  as  though  made  by  the  Judge  of  said  district. 

Historical:    Laws  1905,  7,  Sec.  5. 
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Appeal  From  Chambers  Orders. 

Sec.  3895.  An  appeal  may  be  taken  from  all  orders  or  judgments 
given  or  made  by  a  Judge  at  chambers,  from  which  an  appeal  lies 
if  given  or  made  by  a  Judge  or  Court. 

Historical:    Laws  1905,  7,  Sec.  6. 


CHAPTER  3. 
DISQUALIFICATION  OF  JUDGES. 


Section 

3900.  Judges  disqualified:  When. 

3901.  Judge  cannot  act  as  attorney. 


Section 

3902.     Same:    Supreme  and  District 
Judges. 

39  03.    Jud^e  not  to  have  law  partner. 


Judge  Disqualified:  When. 

Sec.  3900.  A  Judge  cannot  act  as  such  in  any  of  the  following 
cases : 

1.  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in  which 
he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity  or  affin- 
ity within  the  third  degree,  computed  according  to  the  rules  of  law ; 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in  the 
action  or  proceeding.  But  this  section  does  not  apply  to  the  arrange- 
ment of  the  calendar  or  the  regulation  of  the  order  of  business,  nor 
to  the  power  of  transferring  the  cause  to  another  county. 


Historical:  Rev.  St.  1887,  Sec.  39  09. 
C.  C.  P.  1881,  Sec.  59. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  170;  similar  as 
amended;  Deering's  Code,  ib.  Dis- 
qualifications extended;  Kerr's  Code, 
ib. 

Cross  Reference:     Judge  who  has 

been  .an  adverse  claimant  under  the 
townsite  law  is  disqualified  from  pre- 
siding over  trials  of  actions  by  other 
claimants:     Sec.    215  7. 

Change  of  venue  for  disqualifica- 
tion oL  judge:    Sec.  4125. 

Cited:  In  re  Badger  (189  4)  4  Ida. 
66;   35  Pac.  839. 

Action  as   Attorney:     A   judge  is 


not  disqualified  from  presiding  over 
the  trial  of  an  action  on  a  judg- 
ment because  he  previously  acted  as 
attorney  for  a  party  in  the  suit  in 
which  the  judgment  was  rendered. 
Stevens  v.  Hall  (1902)  8  Ida.  549; 
69  Pac.  282. 

Prejudice  of  Judge:  -  This  section 
was  enacted  before  the  adoption  of 
the  Constitution  and  does  not  name 
prejudice  of  the  judge  as  ground  for 
change  of  venue;  nevertheless  such 
prejudice  is  ground  for  change  of 
venue  under  Const.  Art.  1,  Sec.  18. 
(Stockslager,  C.  J.,  dissents.)  Day  v. 
Day  (1906)  12  Ida.  556;  86  Pac.  531. 


Judge  Cannot  Act  as  Attorney. 

Sec.  3901.  A  judge  cannot  act  as  attorney  or  counsel  in  a  court 
in  which  he  is  judge,  or  in  an  action  or  proceeding  removed  therefrom 
to  another  court  for  trial  or  review,  or  in  an  action  or  proceeding  from 
which  an  appeal  may  lie  to  his  own  court. 


Historical:  Rev.  St.  1887,  Sec.  3901. 
C.  C.  P.  1881,  Sec.  60. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  171;  broader  by 
amendment:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Supreme  and  District  Judges. 

Sec.  3902.  A  Justice  of  the  Supreme  Court,  or  Judge  of  the  Dis- 
trict Court,  cannot  act  as  attorney  or  counsel  in  any  court,  except  in 
an  action  or  proceeding  to  which  he  is  a  party  on  the  record. 


) 

I 
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Historical:  Rev.  St.  18  87,  Sec.  3902. 
C.   C.   P.   1881,   Sec.  61. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  172;  See  Deering's 
Code,  171;   Kerr's  Code,  ib. 


Judge  Not  to  Have  Law  Partner. 

Sec.  3903.  No  judge  or  other  judicial  officer,  shall  have  a  partner 
acting  as  attorney  or  counsel  in  any  court  of  this  State. 


Historical:  Rev.  St.  1887,  Sec.  3903. 
C.  C.   P.   1881,  Sec.  62. 

California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  173;  as  amended, 
Deering's  Code,  Sec.  172;  Kerr's  Code, 
ib. 


CHAPTER  4. 
INCIDENTAL  POWERS  AND  DUTIES  OF. 


Section 

3913.    Judges  may  taKe  acknowledg- 
ments, etc. 


Section 

3911.  Powers  of  judicial  officers. 

3912.  Judicial     officer     may  punish 
for  contempt. 

Powers  of  Judicial  Officers. 

Sec.  3911.    Every  judicial  officer  has  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  ana 
in  the  proceedings  before  him,  when  he  is  engaged  in  the  performance 
of  an  official  duty  ; 

2.  To  compel  obedience  to  his  lawful  orders,  as  provided  in  this 
Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding 
before  him,  in  the  cases  and  manner  provided  in  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending  before 
him,  and  in  all  other  cases  where  it  may  be  necessary  in  the  exercise 
of  his  powers  and  duties. 


Historical:  Rev.  St.  1887,  Sec.  3911. 
C.  C.  P.  1881,  Sec.  64. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  177;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  - 


Cross  Reference:  Powers  of  Dis- 
trict Judge  as  arbitrator  in  labor  dis- 
putes:   Sec.  1430. 


Judicial  Officer  May  Punish  For  Contempt. 

Sec.  3912.  For  the  effectual  exercise  of  the  powers  conferred  by 
the  last  section,  a  judicial  officer  may  punish  for  contempt,  in  the  cases 
provided  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  3912. 

C.  C.  P.   1881,   Sec.  65. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  178;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Contempt  pro- 
ceedings:  Sees.  5155-5168. 


Judges  May  Take  Acknowledgments,  Etc. 

Sec.  3913.  The  Justices  of  the  Supreme  Court,  and  the  Judges  of 
the  District  Courts,  have  power  in  any  part  of  the  State,  and  pnobate 
judges  and  justices  of  the  peace  within  their  respective  counties,  to 
take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  prop- 
erty or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  a  satisfaction  of  a  judgment  of  any 
court ; 

<  3.    An  affidavit  or  deposition  to  be  used  in  this  State. 


Historical:  Rev.  St.  18  87,  Sec.  3  913. 
C.   C.   P.    1881,   Sec.  66. 

California  Legislation:     Same  ex- 


cept more  courts  enumerated:  C.  C. 
P.  1872,  Sec.  179;  as  amended,  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 

MISCELLANEOUS  PROVISIONS  RESPECTING  COURTS  AND  JUDICIAL 

OFFICERS. 


Section 

3920.  Successive      applications  for 
orders  prohibited. 

3921.  Such  applications  a  contempt. 

3922.  Proceedings    not    affected  by 
vacancy. 


Section 
3923. 
3924. 
3925. 


Proceedings  to  be  in  English. 

Abbreviations  may  be  used. 

Incidental  means  to  exercise 
jurisdiction. 


Successive  Applications  for  Orders  Prohibited. 

Sec.  3920.  If  an  application  for  an  order,  made  to  a  judge  of  a 
court  in  which  the  action  or  proceeding  is  pending,  is  refused,  in 
whole  or  in  part,  or  is  granted  conditionally,  no  subsequent  applica- 
tion for  the  same  order  can  be  made  to  any  other  judge,  except  of  a 
higher  court;  but  nothing  in  this  section  applies  to  motions  refused 
for  any  informality  in  the  papers  or  proceedings  necessary  to  obtain 
the  order  or  to  motions  refused,  with  liberty  to  renew  the  same. 


Historical:  Rev.  St.  1887,  Sec.  3920. 
C.  C.  P.  1881,  Sec.  67. 

California  Legislation:  Almost 
identical,    but    last    line  commencing 


with  "or"  omitted:  C.  C.  P.  1872,  Sec. 
182;  now  similar  as  amended,  Deer- 
ing's  Code,  ib.;   Kerr's  Code,  ib. 


Such  Applications  a  Contempt. 

Sec.  3921.  A  violation  of  the  last  section  may  be  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  be  revoked  by 
the  judge  who  made  it,  or  vacated  by  a  judge  of  the  court  in  which 
the  action  or  proceeding  is  pending. 


St. 

68. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California 

C.  P.  1872,  Sec.  183;  same 


1887,  Sec.  3921. 


Legislation: 


Same:  C. 
as  amend- 


ed except  "revoked  by  the  judge  or 
commissioner";  Deering's  Code,  ib.; 
Kerr's   Code,  ib. 


Proceedings  Not  Affected  By  Vacancy. 

Sec.  3922.  No  proceeding  in  any  court  of  justice  in  an  action  or 
special  proceeding  pending  therein,  is  affected  by  a  vacancy  in  the 
office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a  term  thereof. 


o922. 


Historical:   Rev.  St.  1887,  Sec.  3! 
C.   C.   P.    1881,   Sec.  69. 

California  Legislation:  Same:  C. 
C.   P.   1872,     Sec.     184;     similar,  as 


amended,  except  "or  by  the  failure 
of  a  term  thereof"  omitted;  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Proceeding's  to  Be  in  English. 

Sec.  3923.  Every  written  proceeding  in  a  court  of  justice  in  this 
State  shall  be  in  the  English  language,  and  judicial  proceedings  shall 
be  conducted,  preserved  and  published  in  no  other. 
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Historical:  Rev.  St.  1887,  Sec.  3923. 
C.  C.  P.  1881,  Sec.  70. 

California     Legislation:  Similar, 

with  certain  counties  excepted:  C.  C. 


P.  1872,  Sec.  185;  now  same  by 
amendment;  Deering's  Code,  ib.; 
Kerr's   Code,  ib. 


Abbreviations  May  Be  Used. 

Sec.  3924.  Such  abbreviations  as  are  in  common  use  may  be 
used,  and  numbers  may  be  expressed  by  figures  or  numerals,  in  the 
customary  manner. 


Historical:  Rev.  St.  1887,  Sec.  3924. 
C.  C.  P.  1881,  Sec.  71. 

California   Legislation:    Same:  C. 


C.  P.  1872,  Sec.  186;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Incidental  Means  to  Exercise  Jurisdiction. 

Sec.  3925.  When  jurisdiction  is,  by  this  Code  or  by  any  other 
statute,  conferred  on  a  court  or  judicial  officer  all  the  means  neces- 
sary to  carry  it  into  effect  are  also  given ;  and  in  the  exercise  of  the 
jurisdiction  if  the  course  of  proceedings  be  not  specially  pointed  out 
by  this  Code,  or  the  statute,  any  suitable  process  or  mode  of  proceed- 
ing may  be  adopted  which  may  appear  most  conformable  to  the 
spirit  of  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  3925. 
C.  C.  P.  1881,  Sec.  72. 

California  Legislation:  Same:  C. 
C  P.  1872,  Sec.  187;  same,  as  amend- 
ed, except  section  begins  "When  ju- 
risdiction is,  by  the  Constitution  or 
this  Code":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:  In  re  Dowling  (1896)  4  Ida. 
715;  43  Pac.  871. 

Additional  Undertaking:  This  sec- 
tion does  not  authorize  the  court  to 
require  an  undertaking  on  appeal  ad- 
ditional to  the  one  required  by  stat- 
ute applicable  to  the  given  case. 
Barnes  v.  Buffalo  Pitts  Co.  (1899)  6 
Ida.  519;  57  Pac.  267. 

Ancillary  Orders:  Where,  not- 
withstanding a  judgment  of  ouster 
in  quo  warranto  proceedings,  the  per- 
son ousted  takes  possession  of  the  of- 
fice in  open  and  direct  violation  of 
the  judgment,  the  court  may  issue  an 
order  putting  the  person  declared  by 
the  judgment  entitled  to  the  office  in 
possession  thereof.  People  v.  Lind- 
say (1871)    1  Ida.  394. 

A  temporary  order,  providing  for 


the  custody  of  a  cnild  pending  habeas 
corpus  proceedings  in  relation  to  the 
same,  may  be  issued  at  chambers  and 
without  the  seal  of  the  court.  In  re 
Miller  (1896)  4  Ida.  711;  43  Pac.  870. 

In  habeas  corpus  proceedings  for 
the  custody  of  a  child,  the  court  may 
issue  an  order  nisi  requiring  the 
child  to  be  committed  to  the  custody 
of  the  applicant  until  the  hearing, 
where  the  facts  show  that  the  health 
of  the  child  is  endangered  in  its  pres- 
ent environments  and  that  it  is  also 
dangerous,  in  view  of  the  inclemency 
of  the  season  or  other  conditions,  to 
bring  the  child  before  the  court  for 
immediate   hearing.  Ib. 

Powers  of  Substitute  Judge:  A 
Judge  of  one  district,  called  into  an- 
other district  to,  try  a  case  pending 
in  that  district,  has  all  the  powers  of 
the  Judge  of  that  district  for  the  pur- 
poses of  the  case,  and  may  make  an 
order  extending  the  time  for  prepar- 
ing and  presenting  statements  and 
bills  of  exceptions,  or  for  filing  affi- 
davits on  motion  for  a  new  trial.  Mor- 
ris v.  Lemp  (1907)  13  Ida.  88 
Pac.  761. 


TITLE  3. 
OF  JURORS. 


Section 

3935.  Jury  defined. 

3936.  Kinds  of  juries. 

3937.  Grand  jury  defined. 

3938.  Trial   jury  defined. 

3939.  Constitution  of  trial  jury. 
3  9  40.  Jury  of  inquest  denned. 


Section 

3941.  Qualifications  of  jurors. 

3942.  Disqualification  of  jurors. 

3943.  Exemptions  from  jury  duty. 

3944.  Same:  Fire  department  mem- 
bers. 

3945.  Grounds  for  excuse. 


JURORS 


23 


Section 

3946.  Affidavit  of  excuse. 

3947.  Compilation  of  jury  list. 

3948.  Same:    Selection  of  jurors. 

3949.  Certified  list  given  clerk. 

3950.  Clerk    must   file  list. 

3951.  Regular  jurors. 

3952.  Order   for  jury. 

39  53.     Clerk  to  give  notice  of  draw- 
ing. 

3954.  Sheriff  and   probate   judge  to 
attend. 

3955.  Adjournment  of  drawing. 
395  6.     Drawing  on  adjourned  day. 

3957.  Conduct  of  drawing. 

3958.  Disposition  of  ballots. 

3959.  Clerk  to  furnish  copy  of  list. 
3  960.     Sheriff  to  summon  jurors. 

3961.  Court  may     order  additional 
jurors. 

3962.  Jury  completed  from  bystand- 
ers. 


Section 

3963.  Jurors   for    probate    and  jus- 
tices' courts. 

3964.  Same:    How  and  where  sum- 
moned. 

3  96  5.     Same:     Return  of  venire. 

3  966.     Juries  of  inquest:    How  sum- 
moned. 

3967.    Attachment  against  absent  ju- 
rors. 

3  968.    Grand  jury  impaneled:  When. 

3969.  Same:    How  constituted. 

3970.  Same.    How  impaneled. 

3971.  Names  of  trial  jurors. 

3972.  Manner  of  impaneling  jury. 

3  973.     Same:    In     probate     or  jus- 
tices' courts. 

3974.  Same:    In  criminal  cases. 

3975.  Same:    Juries  of  inquest. 


Jury  Defined. 

Sec.  3935.  A  jury  is  a  body  of  men  temporarily  selected  from  the 
citizens  of  a  particular  district  and  invested  with  power  to  present 
or  indict  a  person  for  a  public  oflense  or  to  try  a  question  of  fact. 


Historical:  Rev.  St.  1887,  Sec.  3935. 
C.  C.  P.  1881,  Sec.  73. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  190;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Kinds  of  Juries. 

Sec.  3936.    Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


Historical:  Rev.  St.  1887,  Sec.  3936. 
C.  C.  P.  1881,  Sec.  74. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  191;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Grand  Jury  Defined. 

Sec.  3937:  A  grand  jury  is  a  body  of  men,  sixteen  in  number, 
returned  in  pursuance  of  law  from  citizens  of  the  county  before  a 
court  of  competent  jurisdiction,  and  sworn  to  inquire  of  public  of- 
fenses committed  or  triable  within  the  county. 


Historical:  Rev.  St.  1887,  Sec.  3937. 
C.  C.   P.   1881,  Sec.  75. 

California  Legislation:  Similar  ex- 
cept "not  less  than  thirteen  nor  more 


than  fifteen  in  number";  C.  C.  P. 
1872,  Sec.  192;  as  amended,  grand 
jury  now  consists  of  nineteen;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Trial  Jury  Defined. 

See.  3038.  A  trial  jury  is  a  body  of  men  returned  from  the  citi- 
zens of  a  particular  district  before  a  court  or  officer  of  competent 
jurisdiction  and  sworn  to  try  a®d  determine  by  a  verdict  a  question 
of  fact.  Three-fourths  of  the  jury  may  render  a  verdict  in  a  civM 
action,  and  such  verdict  shall  have  the  same  effect  as  a  tmanimosis 
verdict. 
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Historical:  Rev.  St.  1887,  Sec.  3938. 
(See    C.  C.  P.  1881,  Sec.  76)  amend- 


ed Laws  1890-91,  165,  Sec.  1;  re-  en- 
acted by  Laws  1899,  110,  Sec.  1. 


Constitution  of  Trial  Jury. 

Sec.  3939.  A  trial  jury  consists  of  twelve  men:  Provided,  That 
in  civil  actions  and  cases  of  misdemeanor,  the  jury  may  consist  of 
any  number  less  than  twelve  upon  which  the  parties  may  agree  in 
open  court. 


Historical:  Rev.  St.  1887,  Sec.  3939, 
re-written  to  conform  to  Cont.  Art.  1, 
Sec.  7. 

California  Legislation:  See  C.  C.  P. 


1872,  Sec.  194;  as  amended,  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Juries  in  police 
courts  consist  of  six  men:    Sec.  2209. 


Jury  of  Inquest  Denned. 

Sec.  3940.  A  jury  of  inquest  is  a  body  of  men  summoned  from 
the  citizens  of  a  particular  district,  before  the  sheriff,  coroner  or 
other  ministerial  officer  to  inquire  of  particular  facts. 


Historical:  Rev.  St.  1887,  Sec.  3940. 
C.   C.  P.   1881,  Sec.  78. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  195;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Qualifications  of  Jurors. 

Sec.  3941.    A  person  is  competent  to  act  as  a  juror  if  he  be: 

1.  A  citizen  of  the  United  States  and  an  elector  of  the  county; 

2.  In  possession  of  his  natural  faculties  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  language  in  which 
the  proceedings  of  the  courts  are  held. 


Historical:  Rev.  St.  1887,  Sec.  3941. 
C.  C.  P.  1881,  Sec.  79. 

California  Legislation:  Similar  but 

person  must  be  assessed  on  the  roll 
of  his  county:  C.  C.  P.  1872,  Sec.  198; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Qualifications  as  Elector:  A  juror 
should  possess  the  qualifications  of 
an  elector  but  it  does  not  follow  that 
he  need  be  registered  as  such  as  reg- 
istration does  not  go  to  his  qualifica- 


tion but  is  merely  a  precaution  to 
prevent  fraud  in  election.  Territory 
v.  Evans  (1890)  2  Ida.  651;  23  Pac. 
232. 

This  section  which  requires  jurors 
to  be  electors  of  the  county,  disqual- 
ifies as  jurors  adherents  to  organiza- 
tions countenancing  polygamy,  who, 
by  the  election  law,  are  disqualified 
as  voters.  Ib. 


Disqualifications  of  Jurors. 

Sec.  3942.    A  person  is  not  competent  to  act  as  a  juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  pre- 
ceding section; 

2.  Who  has  been  convicted  of  a  felony  or  misdemeanor  involving 
moral  turpitude. 


Historical:  Rev.  St.  1887,  Sec.  3942. 
C.  C.  P.  1881,  Sec.  80. 

California  L/egislation :  Same:  C. 
C.  P.  1872,     Sec.     199;     different  as 


amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Territory  v.  Evans  (1890)  2 
Ida.  651;   23  Pac.  232. 


Exemptions  From  Jury  Duty. 

Sec.  3$£3.    A  person  is  exempt  from  liability  to  act  as  a  juror  if 

he  be : 

1.  A  judicial,  civil  or  military  officer  of  the  United  States  or  of 
the  State  of  Idaho; 
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2.  A  person  holding  a  county  office; 

3.  An  attorney  and  counsellor  at  law ; 

,  4.    A  minister  of  the  gospel  or  a  priest  of  any  denomination ; 

5.  A  teacher  in  a  college,  academy  or  school ; 

6.  A  practicing  physician ; 

7.  An  officer,  keeper  or  attendant  of  an  almshouse,  hospital,  asy- 
lum, or  other  charitable  institution ; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attendant  of 
a  county  jail  or  the  State  prison; 

9.  An  express  agent,  mail  carrier,  telegraph  operator,  telephone 
agent,  or  keeper  of  a  public  ferry  or  toll  gate; 

10.  A  dispensing  druggist  of  a  prescription  drug  store; 

11.  A  superintendent,  engineer,  conductor,  fireman,  or  station 
agent  of  a  railroad; 

12.  A  person  drawn  as  a  juror  in  the  District  Court,  and  who 
has  served  as  such  within  a  year;  but  this  exemption  shall  not  apply 
to  a  person  who  is  summoned  on  a  special  venire,  or  to  serve  as  a 
juror  in  the  probate  or  justices'  court. 


Historical:  Rev.  St.  18  8  7,  Sec.  3  9  43. 
C.  C.  P.  1881,  Sec.  81. 

California  Legislation':    See    C.  C. 

P.  1872,  Sec.  200;  as  amended  Deer- 


ing-'s  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Officers  of  the 
penitentiary  exempt  from  jury  duty: 
Sec.  8485. 


Same:  Fire  Department  Members. 

Sec.  3944.  Twenty  regularly  enrolled  active  members  of  any  fire 
department  for  every  thousand  inhabitants  of  the  town  or  city  where 
such  fire  department  is  located,  are  exempt  from  jury  duty,  and  the 
chief  engineer  or  foreman  of  the  department  must  designate  from  the 
active  members,  and  the  county  recorder  must  issue  certificates  of 
exemption  for  one  year  to  the  number  of  active  members  so  exempt. 


Historical:  Rev.  St.  1887,  Sec.  3944. 
California  Legislation:    See    C.  C. 


P.  1872,  Sec.  200,  sub.  div.  11;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Grounds  for  Excuse. 

Sec.  3945.  A  juror  cannot  be  excused  by  the  court  for  slight  or 
trivial  cause,  or  for  hardship,  or  inconvenience  to  his  business,  but 
only  when  material  injury  or  destruction  to  his  property,  or  that  of 
the  public  intrusted  to  him  is  threatened,  or  when  his  own  health  or 
the  sickness  or  death  of  a  member  of  his  family,  requires  his  absence. 


Historical:  Rev.  St.  188  7,  Sec.  3945. 
C.  C.  P.   1881,  Sec.  82. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  201;  similar  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Affidavit  of  Excuse. 

Sec.  3946.  If  a  person  exempt  from  liability  to  act  as  a  juror,  as 
provided  in  Sec.  3943,  be  summoned  as  a  juror,  he  may  make  and 
transmit  his  affidavit  to  the  clerk  of  the  court  for  which  he  is  sum- 
moned, stating  his  office,  occupation  or  employment;  and  such  affi- 
davit shall  be  delivered  by  the  clerk  to  the  judge  of  the  court  when 
the  name  of  such  person  is  called,  and,  if  sufficient  in  substance,  it 
shall  be  received  as  an  excuse  for  non-attendance  in  person.  The  affi- 
davit shall  then  be  filed  by  the  clerk. 
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Historical:   Rev.  St.  1887,  Sec.  3946. 


C.  C.  P.  1881,  Sec.  83. 

California  Legislation: 

provision  in  C.  C.  P.  1872; 


No  such 
Same,  ex- 


cept number  of  section  referred  to; 
Deering's  Code,  Sec.  202;  Kerr's  Code, 
ib. 


Compilation  of  Jury  List. 

Sec.  3947.  The  board  of  commissioners  of  each  county  must,  at 
their  first  regular  meeting  in  each  year,  or  at  any  other  meeting,  if 
neglected  at  the  first,  make  a  list  of  persons  to  serve  as  jurors  in  the 
District  Court  of  the  county,  for  the  ensuing  year. 


taken  from  their  order  in  the  mat- 
ter, the  District  Court  is  without  ju- 
risdiction to  quash  the  panel  and  dis- 
charge the  jury  on  an  ex  parte  motion 
of  the  District  Attorney  not  made  in 
a  pending  case  nor  pursuant  to  the 
complaint  of  any  litigant,  on  the 
ground  of  illegality  in  the  selection 
of  the  list.  (Stockslager,  C.  J.,  dis- 
sents.) Heitman  v.  Morgan  (19  05) 
10  Ida.  562;   79  Pac.  225. 


Historical:  Rev.  St.  1887,  Sec.  3947. 
C.  C  P.  1881,  Sec.  84. 

California  Legislation :  Same,  ex- 
cept "in  Courts  of  record"  for  "the 
District  Court  of  the  county";  C.  C. 
P.  .18  72,  Sec.  204;  different  now  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Quashing  Panel:  Where  the  board 
of  commissioners  make  a  jury  list 
under  this  section  and  no  appeal  is 

Same :  Selection  of  Jurors. 

Sec.  3948.  They  must  proceed  to  select  and  list  from  the  poll  lists 
of  the  several  precincts  in  their  respective  counties,  last  returned  to 
the  clerk  of  their  board,  the  names  of  one  hundred  and  fifty  persons 
competent  to  serve  as  jurors;  and  in  making  such  selection,  they 
must  take  the  names  of  such  only  as  are  not  exempt  from  serving, 
who  are  in  possession  of  their  natural  faculties,  and  not  infirm  or 
decrepit,  of  fair  character,  of  approved  integrity,  and  of  sound  judg- 
ment: Provided,  That  if,  in  any  of  the  counties,  the  county  com- 
missioners shall  not  be  able  to  select  the  number  required  by  this 
section,  for  jurors,  they  may  select  a  less  number  and  the  highest 
possible. 


Historical:  Rev.  St.  1887,  Sec.  3948. 
C.  C.  P.  1881,  Sec.  85. 

California  Legislation :  Somewhat 
similar  but  selection  is  made  from 


those  assessed  on 
C.  P.  1872,  Sec. 
Deering's  Code,  ib 


assessment  roll:  C. 
205;    as  amended, 
;  Kerr's  Code,  ib. 


Certified  List  Given  Clerk. 

Sec.  3949.  Certified  lists  of  the  persons  selected  to  serve  as  jurors 
must  at  once  be  placed  in  the  possession  of  the  clerk  of  the  District 
Court. 


Historical:  Rev.  St.  18  87,  Sec.  3949. 
C.  C.  P.  1881,  Sec.  86. 

California  Legislation:  Same,  ex- 
cept "the  county  clerk"  for  "clerk  of 


the  District  Court":  C.  C.  P.  1872, 
Sec.  208;  different  as  amended,  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Clerk  Must  File  List. 

Sec.  3950.  On  receiving  such  lists,  the  clerk  must  file  the  same 
in  his  office,  and  write  down  the  names  contained  therein  on  separate 
pieces  of  paper,  of  the  same  size  and  appearance,  and  fold  each  piece 
so  as  to  conceal  the  name  thereon,  and  deposit  them  in  a  box  to  be 
ealled  the  "jury  box." 


Historical:  Rev.  St.  18  8  7,  Sec.  3950. 
C.  C.  P.   1881,  Sec.  87. 

California  Legislation:  Same:  C. 
C.  P.  18  72,  Sec.     209;     as  amended, 


names  of  grand  jurors  separated  from 
those  of  trial  jurors,  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 
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Regular  Jurors. 

Sec.  3951.  The  persons  whose  names  are  so  returned  are  known 
as  regular  jurors,  and  must  serve  for  one  year,  and  until  other  per- 
sons are  selected  and  returned: 


Historical:  Rev.  St.  1887,  Sec.  3951. 
C.  C.  P.  1881,  Sec.  88. 

California  Legislation 

C.    P.    1872,    Sec.  210; 


Same:  C. 
as  amended 


"shall  be  known"  for  "are  known" 
and  "shall"  for  "must";  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Order  for  Jury. 

Sec.  3952.  The  District  Court,  or  the  Judge  thereof,  if  a  jury  will 
be  required  at  any  term  of  the  District  Court,  must  make  and  file 
with  the  clerk,  an  order  that  one  be  drawn.  The  number  to  be  drawn 
must  be  fixed  in  the  order;  if  to  form  a  grand  jury,  it  must  be  twenty, 
and  if  a  trial  jury,  such  number  as  the  Judge  may  direct. 


Historical:  Rev.  St.  1887,  Sec.  3  952, 
(see  C.  C.  P.  1881,  Sec.  89)  amended 
Laws  1899,  335,  Sec.  1. 

Cross  Reference:  Grand  jury  may 
be  summoned  on  order  of  the  Dis- 
trict Court:  Const.  Art.  1,  Sec.  8. 

Cited:  State  v.  Barber  (190  7)  13 
Ida  .  .  . ;  88  Pac.  418. 

Clerk  to  Give  Notice  of  Drawing. 


Construction  with  3961:  This  sec- 
tion as  amended  by  Laws  1899,  335, 
does  not  repeal  Rev.  St.  Sec.  3961, 
providing-  for  the  assembling  of  ad- 
ditional juror  s  "/here  a  sufficient 
number  fail  to  :  jear  or  have  not 
been  drawn.  In  re  Corcoran  (1899) 
6  Ida.  657;  59  Pac.  18. 


Sec.  3953.  At  least  one  day  before  the  drawing,  the  clerk  must 
notify  the  sheriff  and  probate  judge  of  the  time  when  such  drawing 
will  take  place,  which  time  must  not  be  more  than  three  days  after 
the  receipt  by  him  of  the  order  for  such  drawing. 


Historical:  Rev.  St.  1887,  Sec.  3  95  3. 
C.  C.   P.   1881,  Sec.  90. 

California  Legislation:  Same,  ex- 
cept   "county    judge"    for  "probate 


judge":  C.  C.  P. 
similar  provision 
Deering's  Code,  ib. 


1S72,  Sec.  215;  no 
as  amended;  See 
;  Kerr's  Code,  ib. 


Sheriff  and  Probate  Judge  to  Attend. 

Sec.  3954.  At  the  time  so  appointed,  the  sheriff,  .in  person  or  by 
deputy,  and  the  probate  judge,  must  attend  at  the  clerk's  office  to 
witness  such  drawing,  and  if  they  do  so,  the  clerk  must,  in  their  pres- 
ence, proceed  to  draw  the  jurors. 


Historical:  Rev.  St.  1887,  Sec.  3954. 
C.  C.  P.   1881,  Sec.  91. 

California  legislation :  Similar  but 
"county  judge"  for  "probate  judge"; 


C.  C.  P.  Sec.  216;  now  the  drawing 
is  done  in  the  presence  of  the  Supe- 
rior Court:  See  Deering's  Code,  Sec. 
215;  Kerr's  Code,  ib. 


Adjournment  of  Drawing. 

Sec.  3955.  If  the  officers  so  notified  do  not  appear,  the  clerk  must 
adjourn  the  drawing  until  the  next  day,  and,  by  written  notice,  re- 
quire two  electors  of  the  county  to  attend  such  drawing  on  the  ad- 
journed day. 


Historical:  Rev.  St. 
C.  C.  P.  1881,  Sec.  92. 


1887,  Sec.  3955. 


California 


Legislation ; 


Same:  C. 


C.  P.  1872,  Sec.  217;  No  similar  provi- 
sion in  Deering's  or  Kerr's  Code. 


Drawing  on  Adjourned  Day. 

Sec.  3956.    If,  at  the  adjourned  day,  the  sheriff,  probate  judge,  and 
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electors,  or  any  two  of  such  persons,  appear,  the  clerk  must  in  their 
presence  proceed  to  draw  the  jurors. 


Historical:  Rev.  St.  1887,  Sec.  3956. 
C.  C.  P.   1881,  Sec.  93. 

California  Legislation:  Same  ex- 
cept    "county     judge"     for  "probate 


judge":  C.  C.  P.  1872,  Sec.  218;  the 
law  is  now  different.  See  Deering's 
Code,  Sec.  215;  Kerr's  Code,  ib. 


Conduct  of  Drawing. 

Sec.  3957.    The  clerk  must  conduct  such  drawing  as  follows. 

1.  He  must  shake  the  box  containing  the  names  of  jurors  re- 
turned to  him,  from  which  jurors  are  required  to  be  drawn,  so  as  to 
mix  the  slips  of  paper  upon  which  such  names  were  written,  as  much 

as  possible; 

2.  He  must  then  publicly  draw  out  of  the  box  as  many  such  slips 
of  paper  as  are  ordered  by  the  Judge; 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  attend- 
ing officers  in  which  must  be  entered  the  names  contained  on  every 
slip  of  paper  so  drawn,  before  any  other  slip  is  drawn; 

4.  If  after  drawing  the  whole  number  required,  the  name  of  any 
person  has  been  drawn  who  is  dead  or  insane,  or  who  has  perma- 
nently removed  from  the  county,  to  the  knowledge  of  the  clerk  or  any 
other  attending  officer,  an  entry  of  such  fact  must  be  made  in  the 
minute  of  the  drawing,  and  the  slip  of  paper  containing  such  name 
must  be  destroyed; 

5.  Another  name  must  then  be  drawn,  in  place  of  that  contained 
on  the  slip  of  paper  so  destroyed,  which  must  in  like  manner,  be  en- 
tered in  the  minutes  of  the  drawing; 

6.  The  same  proceeding  must  be  had  as  often  as  may  be  neces- 
sary, until  the  whole  number  of  jurors  required  are  drawn; 

7.  The  minute  of  the  drawing  must  then  be  signed  by  the  clerk 
and  the  attending  officers  or  persons,  and  filed  in  the  clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for  trial 
jurors,  and  of  those  drawn  for  grand  jurors,  specifying  for  what  court 
they  were  drawn,  must  be  made  and  certified  by  the  clerk  and  the  at- 
tending officers  or  persons,  and  delivered  to  the  sheriff  of  the  county; 

9.  If  both  a  grand  and  petit  jury  are  ordered  at  the  same  draw- 
ing, the  grand  jury  shall  be  drawn  first. 


Historical:  Rev.  St.  1887,  Sec.  395  7. 
See    C.  C.  P.  1881,  Sec.  94. 

California    Legislation:     Same  ex- 


cept sub.  div.  9  is  omitted:  C.  C.  P. 
1872,  Sec.  219;  as  amended,  see 
Deering's  Code,  ib.;  Kerr's  Code  ib. 


Disposition  of  Ballots. 

Sec.  3958.  After  the  adjournment  of  any  court  at  which  jurors 
have  been  returned  as  herein  provided,  the  clerk  must  inclose  the  bal- 
lots containing  the  names  of  those  who  attended  and  served  as  jurors 
in  an  envelope  under  seal,  and  the  ballots  of  those  who  did  not  attend 
and  serve  must  be  returned  to  the  jury  box.  The  ballots  sealed  in 
envelopes  must  not  be  returned  to  the  jury  box. 


Historical:  Rev.  St.  1887,  Sec.  3  95  8. 
C.  C.  P.   1881,  Sec.   9  5. 

California  Legislation:  Same  ex- 
cept these   words  are  added:  "until 


all  the  ballots  therein  have  been  ex- 
hausted": C.  C.  P.  1872,  Sec.  220; 
as  amended,  see  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Clerk  to  Furnish  Copy  of  List. 

Sec.  3959.  The  clerk  of  the  District  Court  must  furnish  any  per- 
son' applying  therefor  and  paying  the  fees  allowed  by  law  for  the 
same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any  court. 


Historical:  Rev.  St.  1887,  Sec.  39  59. 
C.  C.   P.   1881,  Sec.  96. 

California  Legislation:  Same  ex- 
cept "county  clerk"  for  "clerk  of  the 


District  Court":  C.  C.  P.  1872,  Sec. 
221;  no  such  provision  in  Deering's 
or  Kerr's  Codes. 


Sheriff  to  Summon  Jurors. 

Sec.  3960.  As  soon  as  he  receives  the  list  of  jurors  drawn,  the 
sheriff  must  summon  the  persons  named  therein  to  attend  by  giving 
personal  notice  to  each,  or  by  leaving  a  written  notice  at  his  placs  of 
residence,  with  some  person  of  proper  age,  and  must  return  the  list 
to  the  court  at  the  time  fixed  in  the  order  for  their  appearance,  spec- 
ifying tl  a  names  of  those  who  are  summoned  and  the  manner  in  which 
each  person  was  notified.  The  grand  jurors  shall  be  summoned  to 
appear  on  the  first  day  of  the  term,  at  the  hour  of  eleven  o'clock  in 
the  forenoon,  and  the  trial  jurors  on  such  day  of  the  term,  and  at 
such  hour  as  the  presiding  Judge  of  the  Court  may  by  order  direct. 


Historical:  Rev.  St.  1887,  Sec.  3960. 
C.  C.  P.  18S1,  Sec.  97. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  22  5;  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cross  Reference:    On  expiration  of 

term  of  office  sheriff  must  deliver  to 

his  successor  all  papers  relating-  to 
summoning-  juries:     Sec.  2043. 

Cited:  Simmons  v.  Cunningham 
(1895)   4  Ida.  426;  39  Pac.  1109. 


Court  May  Order  Additional  Jurors. 

Sec.  3961.  Whenever  jurors  are  not  drawn  and  summoned  to  at- 
tend any  court  of  record,  or  a  sufficient  number  of  jurors  fail  to  ap- 
pear, such  court  may,  in  its  discretion,  order  a  sufficient  number  to 
be  drawn  and  summoned  to  attend  such  court;  or  it  may,  by  an  or- 
der entered  on  its  minutes,  direct  the  sheriff  of  the  county  to  sum- 
mon so  many  good  and  lawful  men  of  his  county  to  serve  as  jurors 
as  the  case  may  require.  And  in  either  case  such  jurors  must  be 
summoned  in  the  manner  provided  by  the  preceding  section. 


Historical:  Rev.  St.  1887,  Sec.  3961. 
C.  C.  P.  1881,  Sec.  98. 

California  Legislation:  Same  ex- 
cept "to  be  forthwith  drawn"  for  "to 
be  drawn"  and  "forthwith  to  sum- 
mon" for  "to  summon":  C.  C.  P.  1872, 
Sec.  226;  similar  as  amended,  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Not  Repealed:  This  section  is  not 
repealed  by  Laws  1899,  335,  amend- 
ing Sec.  3952  providing  for  ordering 
jurors.  In  re  Corcoran  (1899)  6  Ida. 
657;   59  Pac.  18. 


Open  Venire:  If  jurors  are  drawn 
and  summoned  and  appear  and  are 
thereafter  discharged  by  the  court 
for  good  cause,  the  court  may  after- 
wards order  an  open  venire.  Sim- 
mons v.  Cunningham  (1895)  4  Ida. 
426;  39  Pac.  1109. 

The  court  or  judge  thereof  may  or- 
der an  open  venire  to  issue  for  such 
number  of  jurors  as  may  be  required 
to  appear  for  service  at  any  term  of 
court  in  his  district.  State  v.  Barber 
(1907)  13  Ida  ...;  88  Pac,  418. 


Jury  Completed  From  Bystanders. 

Sec.  3962.  When  there  are  not  competent  jurors  enough  present 
to  form  a  panel,  the  court  may  direct  the  sheriff  or  other  proper 
officer  to  summon  a  sufficient  number  of  persons  having  ihe  qualifi- 
cations of  jurors,  to  complete  the  panel  from  the  body  of  the  county 
or  from  the  bystanders,  and  the  sheriff  must  summon  the  number 
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so  ordered,  accordingly,  and  return  the  names  to  the  court.  The  ju- 
rors summoned  under  this  or  the  preceding  section,  may  be  required 
to  appear  forthwith  or  at  a  time  to  be  named  in  the  order,  as  the 
court  may  direct,  and  the  officer  summoning  such  jurors  shall  return 
the  order  as  hereinbefore  provided. 


Historical:  Rev.  St.  1887,  Sec.  3962. 
C.   C.   P.    1881,   Sec.  99. 

California  ^Legislation :  Same  with 
last  sentence  omitted:  C.  C.  P.  1872, 
Sec.    227;     somewhat     different  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Simmons  v.  Cunningham 
(1895)  4  Ida.  426;  39  Pac.  1109. 


Jurors  for  Probate  and  Justice  Courts. 

Sec.  3963.    When  jurors  are  required  in  any  probate  or  justice's 

court,  they  must,  upon  the  order  of  the  judge  or  justice  thereof,  be 
summoned  by  the  sheriff,  marshal  or  constable  of  the  jurisdiction. 


Historical:  Rev.  St.  1887,  Sec.  3963. 
C.  C.  P.  1881,  Sec.  100. 

California  Legislation:  Same  ex- 
cept "police"  for  "probate"  and  "po- 
liceman"   inserted    after  "marshal": 


C.  C.  P.  1872,  Sec.  230;  similar  but 
applying  to  "justices'  courts,  or  in 
any  police  or  other  inferior  court": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:   How  and  Where  Summoned. 

Sec.  3964.  Such  jurors  must  be  summoned  from  the  persons  resi- 
dent of  the  city  or  precinct  competent  to  serve  as  jurors,  by  notify- 
ing them  orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 


Historical:  Rev.  St.  1887,  Sec.  3964. 
C.  C.  P.  1881,  Sec.  101. 

California  Legislation:  Same  ex- 
cept "township"  for  "precinct":  C.  C. 


P.  1872,  Sec.  231;  similar  as  amend- 
ed: Deering's  Code,  ib. ;  Kerr's  Code, 
ib. 


Same :  Eeturn  of  Venire. 

Sec.  3965.  The  officer  summoning  such  jurors  must,  at  the  time 
fixed  in  the  order  for  their  appearance,  return  the  venire  with  a  list 
of  the  persons  summoned  indorsed  thereon. 


cept  "it"  for  "the  venire":  C.  C.  P. 
1872,  Sec.  232;  similar  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib, 


Historical:  Rev.  St.  1887,  Sec.  3^965. 
C.  C.  P.  1881,  Sec.  102. 

California  Legislation:     Same  ex- 

Juries  of  Inquest:  How  Summoned. 

Sec  3966.  Juries  of  inquest  must  be  summoned  by  the  officer  be- 
fore whom  the  proceedings  are  had,  or  any  sheriff  or  constable,  from 
the  persons  resident  of  the  ^county  competent  to  serve  as  jurors,  by 
notifying  them  orally  that  they  are  so  summoned,  and  of  the  time 
and  place  at  which  their  attendance  is  required. 


Historical:  Rev.  St.  1887,  Sec.  3966. 
C.  C.  P.  1881,  Sec.  103. 

California  Legislation:  Same  ex- 
cept    "policeman"        inserted  after 


"sheriff":  C.  C.  P.  1872,  Sec.  235; 
similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Attachment  Against  Absent  Jurors. 

Sec.  3967.  Any  juror  summoned  who  willfully  and  without  rea- 
sonable excuse,  fails  to  attend,  may  be  attached  and  compelled  to  at- 
tend, and  the  court  may  also  impose  a  fine  not  exceeding  one  hundred 
dollars,  upon  which  execution  may  issue.    If  the  juror  was  not  per- 
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sonally  served,  the  fine  must  not  be  imposed  until,  upon  an  order  to 
show  cause,  an  opportunity  has  been  offered  the  juror  to  be  heard. 


Historical:  Rev.  St.  1887,  Sec.  3967. 
C.  C.  P.   1881,  Sec.  194. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  238;  same  except  fine 


is  "not  exceeding  fifty  dollars"  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Grand  Jury  Empaneled:  When. 

Sec.  3988.  Grand  juries  shall  not  hereafter  be  drawn,  summoned 
or  required  to  attend  at  the  sittings  of  any  court  within  the  State, 
as  provided  by  law,  unless  the  judge  thereof  shall  so  direct  by  writ- 
ing, under  his  hand,  and  filed  with  the  clerk  of  said  court. 


Historical:  Laws  1899,  125,  Sec. 
7,  superseding  Rev.  St.  1887,  Sec. 
3968. 


Cross  Reference: 
Sec.  8. 


See  Const.  Art.  5, 


Same:  How  Constituted. 

Sec.  3969.  Sixteen  persons  shall  constitute  a  grand  jury,  twelve  of 
whom  shall  constitute  a  quorum,  and  when  of  the  jurors  summoned, 
no  more  nor  less  than  sixteen  attend  they  shall  constitute  the  grand 
jury.  If  more  than  sixteen  attend  the  clerk  shall  call  over  the  list 
summoned,  and  the  sixteen  first  answering  shall  constitute  the  grand 
jury.  If  less  than  sixteen  attend,  the  panel  may  be  filled  to  sixteen 
as  provided  in  Sec.  3961. 


Historical:  Rev.  St.  1887,  Sec.  3969. 
C.  C.  P.  1881,  Sec.  106. 


California   Legislation : 


Different: 


C.  C.  P.  1872,  Sec.  242;  as  amend- 
ed, Deering's  Code  ib.;  Kerr's  Code, 
ib. 


Same :  How  Impaneled. 

Sec.  3970.  Thereafter  such  proceedings  shall  be  had  in  impaneling 
the  grand  jury  as  are  prescribed  by  the  criminal  practice. 


Historical:  Rev.  St.  1887,  Sec.  3970. 
C.  C.  P.  1881,  Sec.  107. 

California  Legislation:  Same  ex- 
cept "in  Part  2  of  the  Penal  Code" 
for  "by  the  criminal  practice":  C.  C. 


P.  1872,  Sec.  243;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Formation  of 
grand  jttry:     See  Sees.  7607-7624. 


Names  of  Trial  Jurors. 

Sec.  3971.  At  the  time  when  the  order  for  the  trial  jurors  was 
made  returnable,  or  as  soon  thereafter  as  convenient,  the  clerk,  under 
the  direction  of  the  court  must  call  the  names  of  those  summoned,  and 
the  court  may  then  hear  the  excuses  of  jurors  summoned. 

The  clerk  must  then  write  the  names  of  jurors  present,  and  not 
excused,  upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  the  names  are  concealed,  and  then  in  the  presence  of  the  court, 
deposit  the  slips  or  ballots  in  a  box,  which  must  be  kept  sealed  until 
ordered  by  the  court  to  be  opened. 


Historical:  Rev.  St.  1887,  Sec.  3971. 
C.  C.  P.  1881,  Sec.  108. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  246;  as  amended, 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Manner  of  Impaneling  Jury. 

Sec.  3972.  When  thereafter  an  action  is  called  for  trial  by  the 
jury,  such  proceedings  shaH  be  had  in  impaneling  the  trial  jurv  as 
are  prescribed  in  this  Code. 


* 


32 


COURT  REPORTERS 


Pt.  1.  Tit.  4 


Construction  with  3974:  The  obvi- 
ous intent  of  the  Legislature  under 
this  section,  construed  with  Sec.  39  74, 
is  to  provide  several  methods  of  im- 
paneling- juries  in  civil  and  criminal 
actions.  People  v.  Kuok  Wah  Choi 
(1885)  2  Ida.  90;  6  Pac.  112. 


Historical:   Rev.  St.  1887,  Sec.  3972. 
C.  C.  P.   1881,  Sec.  109. 

California  Legislation:  Same  ex- 
cept "by  the  court"  for  "by  the  jury" 
and  "in  Part  2  of  this  Code"  for  "in 
this  Code":  C.  C.  P.  1872,  Sec.  247; 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:     Manner  of  im- 
paneling jury:     Sees.  4378-4382. 

Same:  In  Probate  or  Justice  Court. 

Sec.  3973.  At  the  time  appointed  for  a  jury  trial,  in  probate  or 
justices'  courts,  the  list  of  jurors  summoned  shall  be  called.  If  a  suf- 
ficient number  of  jurors  are  in  attendance,  the  probate  judge  or  jus- 
tice may  proceed  to  impanel  the  jury.  When  there  are  not  compe- 
tent jurors  enough  present  to  form  a  panel  the  judge  or  justice  may 
direct  the  proper  officer  to  summon  a  sufficient  number  of  persons, 
having  the  qualifications  of  jurors  to  complete  the  panel  and  such 
officer  must  summon  the  number  so  ordered  accordingly,  and  return 
the  same  into  court  forthwith  or  at  such  time  as  may  be  designated 
in  the  order. 


Historical : 
California 


Rev.  St.  1887,  Sec.  3973. 
Legislation :      Different : 


C.  P.  1872,  Sec.  250;  as  amended, 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  in  Criminal  Cases. 

Sec.  3974.  Thereafter,  if  the  action  is  a  criminal  one,  the  jury 
must  be  impaneled  as  provided  by  the  statutes  relating  thereto.  If  a 
civil  one  as  provided  by  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  3  974. 
C.  C.  P.  1881,  Sec.  111. 


California 
eept  "in  the 


Legislation: 


statutes 
Part  2 


Same  ex- 
Penal  Code"  for  "by  the 
relating    thereto"    and  "in 
of   this   Code"    for    "by  this 


Code":  C.  C.  P.  1872,  Sec.  251;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Impaneling  ju- 
ries in  civil  actions:  See  Sees.  4715- 
4718;  in  criminal  actions,  Sees.  8289- 
8291. 

Cited:     See  ante  See.  3972. 


Same:  Juries  of  Inquest. 

Sec.  3975.  The  mode  and  manner  of  impaneling  juries  of  inquest 
are  provided  for  in  the  provisions  of  the  different  statutes  relating 
to  such  inquests. 


Historical:  Rev.  St.  188  7,  Sec.  3975. 
C.  C.  P.  1881,  Sec.  112. 

California  Legislation:  Same  ex- 
cept "Codes"  for  "statutes":  C.  C.  P. 


1872,  Sec.  254;  Deering's  Code,  ib. 
Kerr's  Code,  ib. 

Cross   Reference : 
quest.    See  Sec.  8377. 


Juries    of  in- 


TITLE  4. 
COURT  REPORTERS. 


Section 

3980.    Appointment    of  stenographic 

reporter. 

39  81.     Oath,  bond  and  salary. 

3982.  Recording       of  testimony: 
Waiver. 

3983.  Filing     stenographic  records 
and  reports. 


Section 

3984.  Copy  of  record:  Fees. 

3985.  Same:  Delivery  of  copy. 

3  986.     Fees  to  be  advanced  to  clerk. 

3987.  Appointment  of  deputy. 

3988.  Disposal  of  fees:  Statement. 


COURT  REPORTERS 


Appointment  of  Stenographic  Reporter. 

Sec.  3980.  There  shall  be  appointed  within  and  for  each  of  the  ju- 
dicial districts  of  this  State,  by  the  District  Judge,  a  stenographic  re- 
porter, who  shall  be  well  skilled  in  the  art  of  stenography,  and  capa- 
ble of  reporting  the  oral  proceedings  in  court  verbatim. 

Historical:   Laws  1899,  163,  Sec.  1;  1,    as   amended    by   Laws    18  95,    6  9, 

re-enacting  Laws    1890-91,    233,   Sec.  Sec.  1. 

Oath,  Bond  and  Salary. 

Sec.  3981.  Said  reporter  shall  take  the  oath  required  to  be  taken 
by  judicial  officers;  give  a  bond  to  be  approved  by  the  Judge  of  the 
District  Court,  in  the  sum  of  five  thousand  dollars,  conditioned  for 
the  faithful  performance  of  his  duties,  which  bond  shall  be  filed  in 
the  office  of  the  Secretary  of  State,  hold  his  office  during  the  pleasure 
of  said  Judge,  and  shall  receive  a  salary  of  two  thousand  five  hundred 
dollars  per  annum  to  be  paid  in  the  same  manner  as  the  salaries  of 
other  State  officers  are  paid.  There  shall  be  paid  in  addition  to  said 
salary,  to  each  of  the  court  reporters  of  the  District  Courts,  out  of 
the  State  treasury,  for  each  term  of  a  District  Court  held  by  the 
Judge  thereof,  for  the  trial  and  disposition  of  causes  and  the  trans- 
action of  business  under  the  laws  of  the  State,  in  other  counties  than 
that  in  which  said  court  reporter  resides,  his  actual  and  necessary 
expenses  for  traveling  and  attending  each  term. 

Historical:   Laws  1890-91,  233,  Sec.  1;  re-enacted    Laws    1899,    163,  Sec. 

2,  amended   by   Laws  1895,    69,    Sec.      I     2,  amended  Laws  1907,  542,  Seq.  1. 

Recording  of  Testimony :  Waiver. 

Sec.  3982.  The  said  reporter  shall  correctly  report  all  oral  pro- 
ceedings had  in  said  Court  and  the  testimony  taken  in  all  cases  tried 
before  said  Court,  but  the  parties  may,  with  the  consent  of  the  Judge, 
waive  the  recording  by  such  reporter  of  any  part  of  the  proceedings 
or  testimony. 

Historical:  Laws  1899,  163,  Sec.  3; 
re-enacting-  Laws  1890-91,  233,  Sec.  3. 

Piling  Stenographic  Records  and  Reports. 

Sec.  3983.  The  reporter  shall  file  the  stenographic  records  and 
reports  made  by  him  with  the  clerk  of  the  District  Court  of  the  county 
in  which  such  report  was  taken  and  was  tried. 

Historical:  Laws  18  99,  163,  Sec.  4; 
re-enacting  Laws  1890-91,  233,  Sec.  4 

Copy  of  Record:  Fees. 

Sec.  3984.  It  shall  be  the  duty  of  each  reporter  to  furnish,  on  the 
application  of  the  Attorney  General,  prosecuting  attorney,  or  any 
party  to  a  suit  in  which  a  stenographic  record  has  been  made,  a 
typewritten  copy  of  the  record,  or  any  part  thereof,  for  which  he 
shall  charge  in  addition  to  his  salary,  a  fee  of  seven  and  one-half  cents 
per  hundred  words,  to  be  paid  by  the  party  requesting  the  same,  and 
to  be  taxed  as  costs  m  the  case  against  the  party  finally  defeated  in 
the  action:  Provided,  When  such  copy  is  requested  on  behalf  of 
thp  State,  or  its  attorney,  or  by  a  defendant  in  a  criminal  case  or  his 
attorney,  and  when  after  conviction  the  defendant  in  a  criminal  case 
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shall  satisfy  the  Court  by  affidavit  or  otherwise,  that  he  is  unable 
by  reason  of  his  poverty  to  pay  for  such  copy,  so  requested  by  him- 
self or  his  attorney,  the  court  reporter  shall  furnish  such  copy  free 
of  charge.  Such  copy  shall  constitute  prima  facie  the  minutes  of 
the  Court,  and  may  be  used  on  all  motions  for  new  trials,  review  or 
appeal,  when  the  minutes  of  the  Court  may  be  used. 


Historical:  Laws  1890-91,  233,  Sec. 
5,  amended  Laws  1895,  69,  Sec.  1; 
re-enacted  by  Laws  1899,  163,  Sec.  5, 
amended  Laws  1907,  542,  Sec.  2. 

Cross  Reference:  Taxation  of  costs 
in  general,  see  Sees.  4901,  4912,  4913. 

Taxation  as  Costs:  In  order  to  en- 
title a  party  to  tax  fees  of  a  sten- 
ographer as  costs,  it  must  appear 
that  the  services  for  which  the  fees 
were  charged  were  rendered  by  the 


court  stenographer  and  incurred  un- 
der the  provisions  of  this  statute.  Mc- 
Donald v.  Burke  (1892)  3  Ida.  266; 
35  Am.  St.  Rep.  276;  28  Pac.  440. 

A  proceeding  before  a  Judge  at 
chambers  upon  motion  to  show  cause 
for  an  injunction,  is  a  "suit"  in  which 
the  prevailing  party  is  entitled  to 
tax  the  cost  of  stenographer's  fees. 
Raft  River  etc.  Co.  v.  Langford 
(1898)  6  Ida.  30;  51  Pac.  1027. 


Same:  Delivery  of  Copy. 

Sec.  3985.  It  shall  be  the  duty  of  the  reporter  to  deliver  said 
copy  within  thirty  days  after  being  requested. 

Historical:  Laws  1899,  163,  Sec.  6; 
re-enacting  Laws  1890-91,  233,  Sec.  6. 

Fees  to  Be  Advanced  to  Clerk. 

See.  3986.  The  plaintiff  in  all  civil  actions  hereafter  commenced 
in  the  District  Courts,  at  the  time  of  filing  the  complaint  in  such 
action,  shall  pay  to  the  clerk  of  said  Court  the  sum  of  three  dollars, 
which  sum  said  clerk  shall,  on  the  first  Monday  of  each  month  after 
the  receipt  thereof,  pay  into  the  State  treasury,  and  it  shall  be  placed 
by  the  State  Treasurer  to  the  credit  of  the  general  fund* 

Historical:  Laws  18  99,  163,  Sec.  7; 
pe-enacting  Laws  1890-91,  233,  Sec.  7. 

Appointment  of  Deputy. 

Sec.  3987.  When  owing  to  tfe€  absence,  sickness  or  other  disabil- 
ity of  the  regular  reporter,  or  when  the  business  of  the  court  demands 
it,  the  Court  may  appoint  a  substitute  or  deputy  court  reporter  to 
act  in  the  place  of  the  regular  reporter  during  such  absence,  sick- 
ness or  other  disability  of  the  regular  reporter,  such  substitute  or 
deputy  reporter  to  perform  the  same  duties  prescribed  by  law  for 
the  regular  reporter,  give  such  bond  as  is  required  by  the  Court,  take 
the  same  oath,  and  shall  receive  such  compensation  as  may  be  al- 
lowed by  the  Court  and  when  employed  owing  to  the  absence  of  such 
regular  reporter,  to  be  paid  out  of  the  salary  of  such  regular  report- 
er; but  when  such  absence  is  on  account  of  sickness  then  such  com- 
pensation shall  be  paid  out  of  the  State  treasury  as  the  regular  re- 
porter's salary  is  paid:  Provided,  That  such  compensation  shall 
only  be  paid  for  the  time  such  deputy  reporter  is  actually  engaged 
in  such  work;  and,  Provided  further,  That  in  all  criminal  cases 
where,  in  the  opinion  of  the  Court,  the  notes  of  the  court  reporter 
should  be  extended  for  use  upon  the  trial  of  the  cause,  or  in  civil 
cases  where  in  the  opinion  of  the  Court  the  services  of  a  deputy  re- 
porter are  required,  the  Court  may  appoint  an  additional  or  substi- 
tute court  reporter  to  aid  the  regular  court  reporter  in  reporting  such 
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cause,  and  who  shall  be  paid  a  sum  to  be  fixed  by  the  Court,  to  be 
paid  as  is  the  salary  of  the  regular  court  reporter. 

Historical:  Laws  190  7,  542,  Sec.  3, 
amending-  by  addition  Laws  1899,  163. 

Disposal  of  Fees:  Statement. 

Sec.  3988.  All  fees  earned  by  any  court  reporter  or  his  deputy 
under  the  provisions  of  this  title  shall  be  paid  to  the  State  Treasurer 
to  be  placed  to  the  credit  of  the  general  fund  of  the  State.  Said  re- 
porter shall  make  a  quarterly  report  to  the  State  Auditor  of  all  fees 
earned  by  himself  and  deputies,  and  said  report  shall  be  accompa- 
nied by  a  remittance  of  such  fees. 

Historical:  Laws  1907.  5  42,  Sec.  4; 
amending  by  addition  Laws  1899,  163. 


TITLE  5. 


ATTORNEYS  AND  COUNSELORS  AT  LAW. 


n 


Oath  and  fee. 
Attorneys   from  other 


Section 

3990.  Persons  entitled   to  admission 
as  attorneys. 

3991.  Same:     Qualifications  and  ex- 
amination. 

3992.  Same:     Certificate    of  admis- 
sion. 

3993.  Same: 

3994.  Same: 
States. 

3995.  Roll  of  attorneys. 

3996.  Practicing   without    license  a 
contempt. 

3997.  Duties   of  attorneys. 

3998.  Authority  of  attorney. 
39  99.     Change   of  attorney. 

4000.  Notice   of  change. 

4001.  Notice  to  appoint  other  attor- 
ney. 

Persons  Entitled  to  Admission  as  Attorneys. 

Sec.  3990.  Any  citizen  or  person,  resident  of  this  State,  who  has 
bona  fide  declared  his  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  of  the  age  of  twenty-one  years,  of  good  moral  char- 
acter, and  who  possesses  the  necessary  qualifications  of  learning  and 
ability,  is  entitled  to  admission  as  attorney  and  counselor  in  all  courts 
of  this  State. 


Sectio 
4002. 

4003. 
4004. 
4005. 
4006. 
4007. 
4008. 
4009. 
4010. 
4011. 
4012. 
4013. 
4014. 


Disbarment  of  attorneys: 
Grounds. 

Same:    Conviction  of  felony. 
Same:  Proceedings. 
Accusation. 

Verification  of  accusation. 
Citation   to  answer. 
Appearance   of  accused. 
Answer  of  accused. 
Objections   to  sufficiency. 
Over-ruling  objection. 
Plea  of  guilty  and  trial. 
Reference  to  take  depositions. 
Judgment  of  conviction. 


Historical  Rev.  St.  1887,  Sec.  3990, 
(see  C.  C.  P.  1881,  Sec.  113) 
amended  by  Laws  1897,  57,  Sec.  1; 
re-enacted  by  Laws  1899,  302,  Sec.  1. 


California 

cept  "white 


Legislation:     Same  ex- 


male' 


inserted  before 


"person", 


"citizen"  and  also  before 
line  1:  C.  C.  P.  1872,  Sec.  275;  same 
except  "his  or  her  intention"  for  "his 
intention",  line  2,  also  additional  pro- 
vision, as  amended,  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Qualifications  and  Examination. 

Sec.  3991.  Every  applicant  for  admission  as  an  attorney  and 
counselor  must  produce  satisfactory  testimonials  of  good  moral  char- 
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acter,  and,  except  as  hereinafter  provided,  undergo  a  strict  examina- 
tion in  open  court  as  to  his  qualifications,  by  the  Justices  of  the  Su- 
preme Court:  Provided,  That  the  several  District  Courts  of  this 
State  may  admit  applicants  to  practice  as  attorneys  and  counselors 
in 'their  respective  Courts  upon  like  testimonials  and  examination. 


Historical:  Rev.  St.  1887,  Sec.  3991. 
C.  C.  P.  1881,  Sec.  114. 

California   Legislation :  Somewhat 


similar:  C.  C.  P.  1872,  Sees.  275,  276; 
as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Certificate  of  Admission. 

Sec.  3992.  If,  upon  such  examination  in  the  Supreme  Court,  the 
applicant  is  found  qualified,  the  Court  shall  admit  him  as  attorney 
and  counselor  in  all  the  courts  of  this  State,  and  shall  direct  an  order 
to  be  entered  to  that  effect  upon  its  records,  and  that  a  certificate 
of  such  record  be  given  to  him  by  the  clerk  of  the  Court,  which  cer- 
tificate is  his  license. 


Historical:  Rev.  St.  1887,  Sec.  3992. 
C.  C.  P.  1881,  Sec.  115. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  277;  as  amended, 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Oath  and  Fee. 

Sec.  3993.  Every  person,  before  receiving  license  to  practice  law, 
shall  take  the  oath  prescribed  by  law,  and  shall  pay  to  the  State 
Treasurer  the  sum  of  twenty-five  dollars  for  the  use  of  the  State  li- 
brary fund,  and  the  clerk  of  the  Court  shall  require  of  the  person  so 
admitted  the  receipt  of  the  said  Treasurer,  before  issuing  such  li- 
cense, and  in  no  case  shall  the  oath  be  administered  or  the  license  is- 
sued until  such  receipt  is  produced  and  filed  in  the  office  of  the  clerk. 


Historical:  Rev.  St.  1887,  Sec.  3993. 
C.  C.  P.  1881,  Sec.  116. 

California  Legislation:  Different  ex- 
cept as  to  taking  oath:  C.  C.  P.  1872, 
Sec.  2  78;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cross  Reference:  State  library- 
fund:  Sec.  839;  reports  of  names  of 
attorneys  admitted  to  practice:  Sec. 
840;  disposition  of  fees  of  attorneys 
admitted  from  northern  counties: 
Sec.  842. 


Same:  Attorneys  From  Other  States. 

Sec.  3994.  The  examination  may  be  dispensed  with  in  the  case 
of  a  person  who  has  been  admitted  attorney  and  counselor,  and  is 
still  in  good  standing  as  such,  in  the  highest  court  of  any  other  State 
or  Territory,  and  his  affidavit  of  such  admission  and  standing, 
showing  the  county,  State  or  Territory,  the  name  of  the  Court,  and  the 
time  when  such  admission  was  obtained,  or  his  license  showing  the 
same,  shall  be  deemed  sufficient  to  entitle  him  to  admission,  with  af- 
fidavit of  such  standing. 


Historical:  Rev.  St.  1887,  Sec.  3994. 
See  C.  C.  P.  1881,  Sec.  117. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  279;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Boll  of  Attorneys. 

Sec.  3995.  Each  clerk  must  keep  a  roll  of  attorneys  and  coun- 
selors admitted  to  practice  by  the  court  of  which  he  is  clerk,  which 
roll  must  be  signed  by  the  person  admitted  before  he  receives  a  li- 
cense. 
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Historical:  Rev.  St.  1887,  Sec.  3995. 
C.  C.  P.  1881,  Sec.  118. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  280;  Deering's  Codo, 
ib.,  addition  by  amendment;  Kerr's 
Code,  ib. 


Practicing  Without  License  a  Contempt. 

Sec.  3996.  If  any  person  shall  practice  law  in  any  court,  except  a 
justice's  court,  without  having-  received  a  license  as  attorney  and 
counselor,  he  is  guilty  of  a  contempt  of  court. 


Historical:  Rev.  St.  1887,  Sec.  3996. 
C.  C.  P.  1881,  Sec.  119. 

California  Legislation:  Same  ex- 
cept "or  police  court"  inserted  after 


"justice's  court":  C.  C.  P.  1872,  Sec. 
221;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Duties  of  Attorneys. 

Sec.  3997.    It  is  the  duty  of  an  attorney  and  counselor: 

1.  To  support  the  Constitution  and  laws  of  the  United  States  and 
of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  ju- 
dicial officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or  defenses 
only  as  appear  to  him  legal  or  just,  except  the  defense  of  a  person 
charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  con- 
fided to  him,  such  means  only  as  are  consistent  with  truth,  and  never 
seek  to  mislead  the  judges  by  an  artifice  or  false  statement  of  fact 
or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to 
himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no 
fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  witness,  un- 
less required  by  the  justice  of  the  cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  continuance 
of  an  action  or  proceeding  from  any  motive  of  passion  or  interest ; 

8.  Never  to  reject  for  any  consideration  personal  to  himself  the 
cause  of  the  defenseless  or  the  oppressed. 


Historical:  Rev.  St.  1887,  Sec.  3997. 
C.  C.  P.   1881,  Sec.  120. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  282;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Authority  of  Attorney. 

Sec.  3998.    An  attorney  and  counselor  has  authority: 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceed- 
ing, by  his  agreement  filed  with  the  clerk,  or  entered  upon  the  min- 
utes of  the  court  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or  pro- 
ceeding during  the  pendency  thereof,  or  after  judgment,  unless  a  rev- 
ocation of  his  authority  is  filed,  and  upon  the  payment  thereof,  and 
not  otherwise,  to  discharge  the  claim  or  acknowledge  satisfaction  of 
the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  3998. 
C.  C.  P.  1881,  Sec.  121. 

California  Legislation :     Same--  C. 


C.  P.  1872,  Sec.  283;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 
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Change  of  Attorney. 

Sec.  3999.  The  attorney  in  an  action  or  special  proceeding  may 
be  changed  at  any  time  before  judgment  or  final  determination  as 
follows : 

'  1.  Upon  his  own  consent,  filed  with  the  clerk,  or  entered  upon 
the  minutes; 

2.  Upon  the  order  of  the  court  or  judge  thereof,  upon  the  ap- 
plication of  the  client,  after  notice  to  the  attorney. 


Historical:  Rev.  St.  1887,  Sec.  3999. 
C.  C.  P.  1881,  Sec.  122. 

California  Ivegislation :  Same  ex- 
cept "after  notice  to  the  attorney" 
omitted:  C.  €.  P.  1*872,  Sec,  284;  dif- 
ferent as  ame»ded,  Deering-'s  Code, 
fb.;  Kerr's  ©ode,  fb. 

Payment  oC  Compensation:      As  a 

general  rale  an  order  changing  at- 
torney to*M  not  be  made  unless  fees 
or  compensation  earned  by  the  attor- 
ney are  paid  or  facts  are  made  to 
appear  by  the  party  moving  for  the 
change  which  show  that  this  is  im- 
possible in  the  given  case.  Curtis  v. 
Richards  (1895)  4  Ida.  434;  40  Pac. 
57. 


Change  After  Judgment:  After 
final  judgment  a  party  who  appeals 
may  employ  new  counsel  or  change 
his  attorney  without  notice,  and  the 
provisions  of  (this  and  the  following 
sections  do  not  apply  in  such  cases. 
Lydon  v.  Piper  (1897)  5  Ida.  541;  51 
Pac.  101. 

Appeal  from  Order:  An  applica- 
tion for  a  change  of  attorneys  to 
which  objection  is  made  by  the  at- 
torney is  a  special  proceeding,  the 
final  judgment  made  on  which  is  re- 
viewable on  appeal  to  the  Supreme 
Court.  Curtis  v.  Richards  (1895)  4 
Ida.   434;    40   Pac.  57. 


Notice  of  Change. 

Sec.  4000.  When  an  attorney  is  changed,  as  provided  in  the  last 
section,  written  notice  of  the  change  and  of  the  substitution  of  a  new 
attorney,  or  of  the  appearance  of  the  party  in  person,  must  be  given 
to  the  adverse  party;  until  then,  he  must  recognize  the  former  at- 
torney. 


Historical:  Rev.  St.  1887,  Sec.  40  00. 
C.  C.  P.   1881,  Sec.  123. 

California  Legislation :  Same:  C. 
C.  P.  1872,  285;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cited:  Lydon  v.  Piper  (1897)  5 
Ida.  541;  51  Pac.  101. 


Notice  to  Appoint  Other  Attorney. 

Sec.  4001.  When  an  attorney  dies,  or  is  removed  or  suspended,  or 
ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was  acting 
as  attorney  must,  before  any  further  proceedings  are  had  against 
him,  be  required  by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney  or  to  appear  in  person. 


Historical:  Rev.  St.  1887,  Sec.  4001. 
C.  C.  P.   1881,  Sec.  124. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  286;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disbarment  of  Attorneys:  Grounds. 

Sec.  4002.  An  attorney  and  counselor  may  be  removed  or  suspend- 
ed by  the  Supreme  Court  and  by  the  District  Courts  for  either  of  the 
following  causes,  arising  after  his  admission  to  practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral 
turpitude,  in  which  case  the  record  of  conviction  is  conclusive  evi- 
dence ; 

2.  Willful  disobedience  or  violation  of  an  order  of  the  court,  re- 
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quiring  him  to  do  or  forbear,  an  act  connected  with  or  in  course  of 
his  profession  and  any  violation  of  the  oath  taken  by  him,  or  his 
duties  as  such  attorney  and  counselor; 

3.  Corruptly  and  without  authority  appearing  as  attorney  for 
a  party  to  an  action  or  proceeding; 

4.  Lending  his  name  to  be  used  as  an  attorney  and  counselor  by 
any  other  person  who  is  not  an  attorney  and  counselor ; 

5.  Failure  for  ten  days  after  written  demand,  and  payment  or 
tender  of  the  fees  and  expenses  due  him  from  his  client  to  pay  over 
or  deliver  any  money  or  other  property  belonging  to  his  client  whkh 
he  shall  have  received  in  his  office  of  attorney  or  counselor  in  the 
course  of  collection  or  settlement  of  any  claim  or  demand; 

6.  Habitual  intemperance  to  such  an  extent  that  it  disqualifies 
such  attorney  from  faithfully  discharging  the  duties  devolving  upon 
him ;  and  in  all  cases  where  an  attorney  is  removed  or  suspended  by 
a  District  Court,  the  judgment  or  order  of  removal  or  suspension 
may  be  reviewed  on  appeal  by  the  Supreme  Court. 


Historical:  Rev.  St.  1887,  Sec.  4002 
(see  C.  C.  P.  1881,  Sec.  125) 
amended  by  Laws  1897,  55,  Sec.  1; 
re-enacted  by  Laws  1899,  302,  Sec.  1. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  287;  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Goode  (1896)  4  Ida. 
730;    44  Pac.  64-#. 

Postponement       of  Proceedings: 

Where  an  indictable  crime  is  charged 
against  an  attorney,  the  Supreme 
Court  will  not  proceed  in  disbarment 


proceedings  until  criminal  proceed- 
ings have  been  taken  in  the  District 
Cowrt,  or  until  sufficient  time  has 
elapsed  to  accord  the  proper  author- 
ities opportunity  to  prosecute  the 
case  in  that  Court.  (1895)  4  Ida.  513; 
42   Pac.  504. 

Suspension  Pending  Hearing:  An 
attorney  will  not  be  suspended  from 
his  privileges  as  such,  pending  the 
hearing  on  disbarment  charges  pre- 
ferred against  him.  State  v.  Goode 
(1896)  4  Ida.  730;  44  Pac.  640. 


Same:  Conviction  of  Felony. 

Sec.  4003.  In  case  of  the  conviction  of  an  attorney  or  counselor  of 
a  felony,  or  misdemeanor  involving  moral  turpitude,  the  clerk  of  the 
court  in  which  a  conviction  is  had,  must,  within  thirty  days  there- 
after, transmit  to  the  Supreme  Court  a  certified  copy  of  the  record 
of  conviction. 


Historical:  Rev.  St.  1887,  Sec.  4003. 
C.  C.  P.  1881,  Sec.  126. 

California   Legislation:     Same:  C. 


C.  P.  1872,  Sec.  288;  Deering's  Code, 
rb.;  Kerr's  Code,  ib. 


Same :  Proceedings. 

Sec.  4004.  The  proceedings  to  remove  or  suspend  an  attorney  and 
counselor  under  the  first  subdivision  of  section  4002,  must  be  taken  by 
the  Court  on  the  receipt  of  a  certified  copy  of  the  record  of  convic- 
tion. Tke  proceedings  under  the  second  subdivision  of  section  4002, 
may  be  taken  by  the  Court  for  matters  within  its  knowledge,  or  may 
be  taken  upon  the  information  of  another. 


Historical:  Rev.  St.  1887,  Sec.  40^4. 
C.  C.  P.  1881,  Sec.  127. 

California  Legislation:     Same  ex- 


cept as  to  number  of  sec-tio« :  C.  C 
P.  1872,  Sec.  28$;  I>eeri«g^s  Code,  ite.; 
Kerr's  Cocte,  ib. 


Same :  Accusation. 

Sec.  4005.  If  the  proceedings  are  upon  the  i«*Wm&ii©»  ©£ 
other,  tfee  accusation  must  fee  in  writing. 
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Historical:   Rev.  St.  1887,  Sec.  4005. 

C.  C.  P.  1881,  Sec.  128. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  290;  Deering's  Code, 


ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Goode  (1896)  4 
Ida.   730;    44   Pac.  640. 


Verification  of  Accusation. 

Sec.  4006.  The  accusation  must  state  the  matters  charged,  and  be 
verified  by  the  oath  of  some  person  to  the  effect  that  the  charges 
therein  contained  are  true. 


Historical:  Rev.  St.  1887,  Sec.  4006. 
C.  C.  P.  1881,  Sec.  129. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  291;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Citation  to  Answer. 

Sec.  4007.  After  receiving  the  accusation  the  Court  must,  if  in  its 
opinion  the  case  requires  it,  make  an  order  requiring  the  accused  to 
appear  and  answer  the  accusation  at  a  specified  time  in  the  same  or 
subsequent  term,  and  must  cause  a  copy  of  the  order  and  of  the  accu- 
sation to  be  served  upon  the  accused  within  a  prescribed  time  before 
the  day  appointed  in  the  order. 


Historical:  Rev.  St.  1887,  Sec.  400i 
C.  C.  P.  1881,  Sec.  130.  T 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec,  292;  as  amended,  dif- 
ferent; Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Appearance  of  Accused. 

Sec.  4008.  The  accused  must  appear  at  the  time  appointed  in  the 
order  and  answer  the  accusation,  unless  for  sufficient  cause  the  Court 
assign  another  day  for  that  purpose ;  if  he  does  not  appear,  the  Court 
may  proceed  and  determine  the  accusation  in  his  absence. 


Historical:  Rev.  St.  18  87,  Sec.  40  08. 
C.  C.  P.  1881,  Sec.  131. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  293;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Answer  of  Accused. 

See.  4009.  The  accused  may  answer  to  the  accusation  either  by 
objecting  to  its  sufficiency  or  denying  it. 


Historical:  Rev.  St.  1887,  Sec.  4009. 
C.  C.  P.  1881,  Sec.  132. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  294;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Objection  to  Sufficiency. 

Sec.  4010.  If  he  object  to  the  sufficiency  of  the  accusation,  the  ob- 
jection must  be  writing,  but  need  not  be  in  any  specific  form,  it 
being  sufficient  if  it  presents  intelligibly  the  grounds  of  the  objection. 
If  he  deny  the  accusation,  the  denial  may  be  oral  and  without  oath, 
and  must  be  entered  upon  the  minutes. 


Historical:  Rev.  St.  18  87,  Sec.  4010. 
C.  C.  P.  1881,  Sec.  133. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  295;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Over-ruling  Objection. 

Sec.  4011.  If  an  objection  to  the  sufficiency  of  the  accusation  be 
not  sustained,  the  accused  must  answer  within  such  time  as  may  be 
designated  by  the  Court. 
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Historical:  Rev.  St.  1887,  Sec.  4011. 
C.  C.  P.   1881,  Sec.  134. 

California  Legislation:  Same  ex- 
cept  "forthwith"    instead   of  "within 


such  time  as  may  be  designated  by 
the  Court":  C.  C..P.  296;  now  same 
as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Plea  of  Guilty  and  Trial. 

Sec.  4012.  If  the  accused  plead  guilty,  or  refuse  to  answer  the  ac- 
cusation, the  Court  must  proceed  to  judgment  of  removal  or  suspen- 
sion. If  he  deny  the  matters  charged,  the  Court  must,  at  such  time 
as  it  may  appoint,  proceed  to  try  the  accusation. 


Historical:  Rev.  St.  188  7,  Sec.  4012. 
C.  C.  P.  1881,  Sec.  135. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  297;  as  amended, 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Reference  to  Take  Depositions. 

Sec.  4013.  The  Court  may,  in  its  discretion,  order  a  reference  to 
a  committee  to  take  depositions  in  the  matter. 


Historical:  Rev.  St.  18  87,  Sec.  4013. 
C.  C.  P.   1881,  Sec.  136. 


California  Legislation : 


Same: 


C.  P.  1872,  Sec.  298;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Judgment  of  Conviction: 

Sec.  4014.  Upon  conviction,  in  cases  arising  under  the  first  subdivi- 
sion of  Section  4002,  the  judgment  of  the  Court  must  be  that  the  name 
of  the  party  must  be  stricken  from  the  roll  of  attorneys  and  coun- 
selors of  the  Court,  and  that  he  be  precluded  from  practicing  as  such 
attorney  or  counselor  in  all  the  courts  of  this  State,  and  upon  con- 
viction in  cases  under  the  other  subdivisions  of  that  section,  the 
judgment  of  the  Court  may  be  according  to  the  gravity  of  the  of- 
fense charged — deprivation  of  the  right  to  practice  as  an  attorney  or 
counselor  in  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 


Historical:  Rev.  St.  1887,  Sec.  4014. 
C.  C.  P.  1881,  Sec.  137. 

California  Legislation:  Same  in 
part:     C.  C.  P.  1872,  Sec.  2  99;  now 


same,  as  amended,  except  number  of 
section  referred  to:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


PART .  2 
CIVIL  ACTIONS 


TITLE  1. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 


Section 

4020.  One  form  of  civil  action. 

4021.  Parties  designated. 


Section 

4022.    Trial  of  special  issues. 


One  Form  of  Civil  Action. 

Sec.  4020.  There  is  in  this  State  but  one  form  of  civil  actions  for 
the  enforcement  or  protection  of  private  rights  and  the  redress  or 
prevention  of  private  wrongs:  Provided,  That  in  all  matters  not 
regulated  by  this  Code,  in  which  there  is  any  conflict  or  variance  be- 
tween the  rules  of  equity  jurisprudence  and  the  rules  of  the  common 
law,  with  reference  to  the  same  matter,  the  rules  of  equity  shall  pre- 
vail. 


Historical:  Rev.  St.  1887,  Sec.  4020. 
See  C.  C.  P.  1881,  Sec.  138. 

California  Iiegislation :  Same  with 
proviso  omitted:  C.  C.  P.  1872,  Sec. 
307;  Deering's  Code,  ib.;  Kerr's  Code, 
ite. 

Cross  Reference:  Forms  of  action 
abolished:  Const.  Art.  5,  Sec.  1. 

Cited:  Idaho  &  Oregon  Land  Imp. 
Co.  v.  Bradbury  (188  9)  1$  Sup.  Ct. 
Rep.  177;  132  TJ.  S.  509;  £3  S.  C.  R. 
(Law  Ed. )  433;  Cummings  v.  Steele 
(18-93)  6  Ida.  666;  59  Pae.  15;  Gwinn 
v.  Meivha  (l-»03)  9  Ida.  202;  72  Pac. 
»1;  Ra«fe  y.  Otiver  (lt#4)  10  Ida. 
3;  77  Pac.  2*. 

Construction :  While  the  distinction 
between  actions  at  law  and  suits  at 
equity  is  abolished  and  twe  plaintiff 
is  entitled  to  any  relief  warranted 
fey  Ms  complaint  and  estjabflsh?ed  by 
Ms  evidence,  without  regard  to  the 
£o<rm  of  fefe  player,  yet  where  the 
plaintiff  draws  Ms  complaint  on  the 


theory  that  he  is  entitled  to  legal  re- 
lief, and  shows  himself  by  his  evi- 
dence only  entitled  to  equitable  relief, 
and  does  not  offer  to  amend  his  com- 
plaint to  conform  to  his  proof,  he 
cannot  be  granted  any  relief.  Ander- 
son v.  War  Eagle  Con.  Min.  Co. 
(1902)   8  Ida.  671;   72  Pac.  671. 

Action  on  Judgment:  Since  the 
abolition  of  scire  facias,  an  action  on 
a  judgment  is,  under  this  section,  a 
new  action  and  not  an  action  or  pro- 
ceeding in  the  original  action  to  re- 
vive the  original  judgment.  Stevens 
v.  HaH  (1902)  8  Ida.  549;  69  Pac. 
28*2. 

Legal  and  E^wttoMe  Actions:  Ac- 
tions at  law  and  in  equity  may  be 
blended  in  the  same  complaint.  Wa 
Ching  v.  Constantine  (1869)  1  Ida. 
266. 

Additional  Reference:  See  cases 
cited  under  Const.  Art.  5,  Sec.  1. 


Parties  Designated. 

Sec.  4081.  In  such  actioas  the  party  eoHiplaft&i&g  is  known  as  ttie 
plaintiff,  and  the  adverse  party  as  the  defeBdaut. 
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Historical:  Rev.  St.  1887,  Sec.  4021. 
C.  C.  P.  1881,  Sec.  139. 

California  Legislation:  Same  ex- 
cept "action"  for  "actions":  C.  C.  P. 
4&7~2,  Sec.  308;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Gross  Reference:     Designation  of 


parties  in  special  proceedings:  Sec. 
4955. 

Cited:  Idaho  &  Oregon  Land  Imp. 
Co.  v.  Bradbury  (1889)  10  Sup.  Ct. 
Rep.  177;  132  U.  S.,  509;  33  S.  C.  R. 
(Law  Ed.)  433. 


Trial  of  Special  Issues. 

Sec.  4022.  A  question  of  fact  not  put  in  issue  by  the  pleadings 
may  be  tried  by  a  jury  upon  an  order  for  the  trial,  stating  distinctly 
and  p}am^r  the  question  of  fact  to  be  tried;  and  such  order  is  the 
onfy  authority  necessary  for  a  trial. 


Historical:  Rev.  St,  1887,  Sec.  4022. 
G.  C.  P.  18*1,  Sec.  1«§0. 

CaMforaia  Legislation:  Same:  C. 
€.  P.  IS 72,  Sec.  309;  Deermg's  Code, 
fb»;  Kerr's  Code,  ib. 


Cross  Reference:  Feigned  issues 
prohibited:  Const  Art.  6,  Sec.  1. 


TITLE  2. 

OF  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter  Chapter 

1.  In  general.  3.     Actions  other  than   for  the  re- 

2.  For  the  recovery  of  real  prop-  covery  of  real  property, 
erty.                                                         4.    General  provisions. 

CHAPTER  1. 
IN  GENERAL. 

Section 

4030.    Limitations  in  general. 

Note:  Where  a  period  of  limitation  has  already  commenced  to  run,  the 
time  elapsed  is  included  in  computing  the  time  for  the  commencement  of 
the  action:  Sec.  9.  Limitation  does  not  run  against  non-complying  foreign 
corporations  during  the  time  of  their  non-compliance:  Sec.  2792.  Al- 
lowed claims  against  estates  are  not  affected  by  limitations  pending  pro- 
ceedings for  settlement  of  the  estate:   Sec.  5536. 

Limitations  m  General. 

Sec.4030.  Civil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title  after  the  cause  of  action  shall  have  accrued, 
except  when,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute. 


Historical:  Rev.  St.  1887,  Sec.  4030. 
C.  C.  P.  1881,  Sec.  141. 

California  Legislation:  Same  ex- 
cept "where"  for  "when"  C.  C.  P. 
1872,  Sec.  312;  Deering's  Code,  ib.;  as 
amended,  Kerr's  Code,  ib. 

Statute  Acts  on  Remedy:  Statutes 
of  limitations  act  upon  the  remedy 
only  and  not  upon  the  debt.  Kelly  v. 
teachraan  (1893)  3  Ida.  629;  33  Pac. 

j/foteeticw  <A  lligi.l  oi  Way:  The 
statute    of    liuiituLions    will    not  run 


against  an  action  by  a  railroad  to 
maintain  the  integrity  of  the  right  of 
way  granted  by  Congress  for  the  spe- 
cific use  and  purpose  of  said  railroad. 
Oregon  etc.  R.  R.  Co.  v.  Quigley 
(19fr5)   10  Ida.  770;  80  Pac.  401. 

Action  Against  Fiduciary:  Tbe 
statute  does  not  begin  to  run  agai«st 
a  cestui  <|»e  trust  until  the  trust  is 
denied  or  some  act  is  done  by  the 
trustee  inconsistent  with  the  trust. 
Nasholds  v.  McDonell  (1&98)  6  Ma. 
3^7;   55  Pac.  8-M. 
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The  statute  does  not  run  against 
an  action  by  the  county  to  recover 
money  received  by  a  county  officer  as 
a  fiduciary  in  trust  for  the  county. 


(Over-ruled:  Bannock  Co.  v.  Bell,  S 
Ida.  1;  65  Pac.  710.)  Fremont  Co.  v. 
Brandon  (1899)  6  Ida.  482;  56  Pac. 
264. 


CHAPTER  2. 
FOR  THE  RECOVERY  OF  REAL  PROPERTY. 


Section 

403  5.    Actions  by  State. 

Action  to  recover  realty. 

Same:  Seizin  within  five  years. 

Effect   of  entry. 

Constructive  possession. 

Possession  under  claim  of  ti- 
tle. 

Same:  What  constitutes  pos- 
session. 


4036. 
4037. 
4038. 
4039. 
4040. 

4041. 


Section 

4042.  Possession   under   oral  claim 
of  title. 

4043.  Same:    What  constitutes  pos- 
session:   Payment  of  taxes. 

4044.  Possession     of     tenant:  Pre- 
sumptions. 

4045.  Descent   cast   does   not  affect 
right. 

4046.  Persons  under  disabilities. 


Note:  Limitation  of  actions  to  set  aside  administrator's 
55  40.  Of  actions  for  specific  performance  after  dismissal  of 
by  probate  judge:    Sec.  5  570. 


sales:  Sec. 
proceedings 


Actions  by  State. 

Sec.  4035.  The  people  of  this  State  will  not  sue  any  person  for 
or  in  respect  to  any  real  property  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  ten  years  before 
any  action  or  other  proceeding  for  the  same  is  commenced ;  or 

2,  The  people  or  those  from  whom  they  claim,  shall  have  re- 
ceived the  rents  and  profits  of  such  real  property,  or  of  some  part 
thereof,  within  the  space  of  ten  years. 


Historical:  Rev.  St.  1887,  Sec.  4035. 
C.  C.  P.  1881,  Sec.  142. 

California  ^Legislation :     Same:  C. 


C.  P.  1872,  Sec.  315;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actios  to  Recover  Realty. 

Sec.  4036.  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was 
seized  or  possessed  of  the  property  in  question  within  five  years  be- 
fore the  commencement  of  the  action;  and  this  section  includes  pos- 
sessory rights  to  lands  a&d  mining  claims. 


Historical:  Rev.  St.  1887,  Sec.  4036. 
C.  C.  P.  1881,  Sec.  143. 

California  legislation :  Same  ex- 
cept "and  tfeis  seeiion  includes  pos- 
sessory rights  to  lands  and  mining 
claims"  omitted:  C.  C.  P.  1872,  Sec. 
318;  Deer-tar's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  Fountain  v.  Lewiston  Nat. 
Bank  (190-5)  11  JOol.  451;  83  Pac.  505. 

Unpatented  Mining  Claim:  Open, 
notorious,  adverse  possession  of  an 
unpatented  mining  claim  for  a  period 
of  more  than  five  years  is  a  bar  to 
an  action  to  recover  possession  of  the 


same.  Bradley  v.  Johnson  (1906)  11 
Ida.   689;    83   Pac.  927. 

Water  Rights:  Where  plaintiff  ap- 
propriated a  certain  number  of  inches 
of  the  waters  of  a  creek  in  1870,  and 
continuously  used  the  same,  and  de- 
fendant appropriated  other  waters  of 
the  creek  in  1880  and  used  the  same 
up  to  1893  but  without,  until  that 
time,  interfering  with  plaintiff's  use 
of  the  water  claimed  by  him,  plain- 
tiff's right  to  sue  to  enforce  his  claim 
to  the  water  as  against  the  defendant 
was  not  barred  by  the  statute  of  lim- 
itations. Brossard  v.  Morgan  (1900) 
7  Ida.  215;  61  Pac.  1031. 
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Same:  Seizin  Within  Five  Years. 

Sec.  4037.  No  cause  of  action,  or  defense  to  an  action,  arising  out 
of  the  title  to  real  property,  or  to  rents  or  profits  out  of  the  same, 
can  be  effectual  unless  it  appears  that  the  person  prosecuting  the 
action,  or  making  the  defense,  or  under  whose  title  the  action  is  pros- 
ecuted or  the  defense  is  made,  or  the  ancestor,  predecessor,  or  grant- 
or, of  such  person,  was  seized  or  possessed  of  the  premises  in  ques- 
tion within  five  years  before  the  commencement  of  the  act  in  re- 
spect to  which  such  action  is  prosecuted  or  defense  made. 


Historical:  Rev.  St.  1887,  Sec.  40  37. 
C.  C.  P.  1881,  Sec.  144. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  319;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Claim  of  Title:  One  who  has  pur- 
chased a  tract  of  land  and  pays  the 
purchase  price  and  enters  into  pos- 
session believing-  he  has  title,  whether 
he  receives  a  good  deed  or  an  imper- 
fect one,  or  none  at  all,  nevertheless 
enters  adversely  to  the  vendor  and  all 
the  rest  of  the  world,  and  holds  pos- 
session adversely.  Fountain  v.  Lew- 
iston  Nat.  Bank  (1905)  11  Ida  451; 
83  Pac.  505. 

Permissive  Occupation:  A  prescrip- 
tive title  cannot  be  founded  upon  use 
and  occupation,  which  is  not  adverse 
to  the  title  of  the  owner,  but  which 
is  under  permission  of  the  owner.  Da- 
vis v.  Davanney  (1901)  7  Ida.  742; 
65  Pac.  500. 


A  claimant  of  property  who  enters 
into  possession  under  an  agreement 
whereby,  upon  the  happening  of  a 
contingency,  he  may  be  under  the 
duty  or  necessity  of  restoring  pos- 
session to  the  grantor  or  true  owner, 
holds  possession  for  his  grantor  or 
the  true  owner  and  cannot  claim  by 
adverse  possession  against  him. 
Fountain  v.  Lewiston  Nat.  Bank 
(1905)   11  Ida.  451;  83  Pac.  505. 

Sheriff's  Deed:  An  action  to  set 
aside  a  judgment  and  sheriff's  deed 
based  thereon,  is  barred  after  the 
lapse  of  five  years  from  the  execution 
of  the  deed,  in  the  absence  of  a  show- 
ing that  reasonable  diligence  has  been 
exercised  in  the  discovery  of  the  acts 
complained  of.  Rvan  v.  Woodin 
(1904)  9  Ida.  525;  75  Pac.  261. 


Effect  of  Entry. 

Sec.  4038.  No  entry  upon  real  estate  is  deemed  sufficient  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  year 
after  making  such  entry,  and  within  five  years  of  the  time  when  the 
right  to  make  it  descended  or  accrued. 


Historical:  Rev.  St.  1887,  Sec.  4038. 
C.  C.  P.  1881,  Sec.  145. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  320;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Constructive  Possession. 

Sec.  4039.  In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  a  person  establishing  a  legal  title  to  the  property 
is  presumed  to  have  been  possessed  thereof  within  the  time  required 
by  law,  and  the  occupation  of  the  property  by  another  person  is 
deemed  to  have  been  under  and  in  subordination  to  the  legal  title,  un- 
less it  appear  that  the  property  has  been  held  and  possessed  adversely 
to  such  legal  title,  for  five  years  before  the  commencement  of  the 
action. 


Historical:  Rev.  St.  1887,  Sec.  4039. 
C.  C.  P.  1881,  Sec.  146. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  321;  Deering's  Code, 
lb.;   Kerr's  Code.  ib. 


Cited:  Fountain  v.  Lewiston  Nat. 
Bank  (1905)  11  Ida.  451;  83  Pac.  505„ 


Possession  Under  Claim  of  Tith. 

Sec.  4040.    When  it  appears  tnac  the  occupant,  or  those  under 
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whom  he  claims,  entered  into  the  possession  of  the  property  under 
claim  of  title,  exclusive  of  other  right,  founding  such  claim  upon  a 
written  instrument,  as  being  a  conveyance  of  the  property  in  ques- 
tion, or  upon  the  decree  or  judgment  of  a  competent  court,  and  that 
the,re  has  been  a  continued  occupation  and  possession  of  the  property 
included  in  such  instrument,  decree  or  judgment,  or  of  some  part 
of  the  property  under  such  claim,  for  five  years,  the  property  so  in- 
cluded is  deemed  to  have  been  held  adversely  except  that  when  it  con- 
sists of  a  tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 


C.  P.  1872,  Sec.  322;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Historical:   Rev.  St.  1887,  Sec.  4040. 
C.  C.  P.  1881,  Sec.  147. 

California  Legislation :     Same:  G. 

Same :  What  Constitutes  Possession. 

Sec.  4041.  For  the  purpose  of  constituting  an  adverse  possession 
by  a  person  claiming  a  title  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

8.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber  for  the  purposes  of  husbandry,  or  for 
pasturage,  or  for  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the  adjoin- 
ing country,  shall  be  deemed  to  have  been  occupied  for  the  same 
length  of  time  as  the  part  improved  and  cultivated. 


Cited:  Hall  v.  Blackman  (1902)  3 
Ida.  272;  68  Pac.  19. 


Historical:  Rev.  St.  1887,  Sec.  4041. 
C.  C.  P.  1881,  Sec.  148. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  323;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Possession  ¥nder  Oral  Claim  of  Title. 

Sec.  4042.  Where  it  appears  that  there  has  been  an  actual  con- 
tinued occupation  of  land,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  judgment  or 
decree,  the  land  so  actually  occupied,  and  no  other,  is  deemed  to  have 
been  held  adversely. 


Historical:  Rev.  St.  1887,  Sec.  40  42. 
C.  C.  P.  1881,  Sec.  149. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  324;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same:  What  Constitutes  Possession:  Payment  of  Taxes. 

Sec.  4043.  For  the  purpose  of  constituting  an  adverse  possession* 
by  a  person  claiming  title  not  founded  upon  a  written  instrument, 
judgment,  or  decree,  land  is  deemed  to  have  been  possessed  and  oc- 
cupied in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved. 
Provided,  however,    That  in  no  ease  shall  adverse  possession  be 

considered  established  under  the  provisions  of  any  sections  of  this 
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Code,  unless  it  shall  be  shown  that  the  land  has  been  occupied  and 
claimed  for  the  period  of  five  years  continuously,  and  the  party  or 
persons,  their  predecessors  and  grantors,  have  paid  all  the  taxes, 
State,  county,  or  municipal,  which  have  been  levied  and  assessed 
upon  such  land  according  to  law. 


4043. 


Same  to 
See.  325; 
amended: 
Code,  ib. 


Historical:   Rev.  St.  18  87,  Sec. 
C.  C.  P.  1881,  Sec.  150. 

California  Legislation: 

"provided":  C.  C.  P.  1872, 
now    almost    identical  as 
Deering's  Code,  ib.;  Kerr's 

Payment  of  Taxes:  Payment  of 
taxes  must  be  shown  in  order  to  es- 
tablish title  by  adverse  possession. 
B.rose  v.  Boise  City  Ry.  etc.  Co. 
(1897)    5   Ida.   694;    51   Pac.  753. 

One  who  fails  to  pay  the  taxes  on 
land  and  informs  the  assessor  that 
the  land  belongs  to  another,  does  not 
acquire  a  title  by  adverse  possession. 
Green  v.  Christie  (1895)  4  Ida.  438; 
4  0   Pac.   5  4. 


Land  Not  Assessed:  Where  A  pur- 
chases land  from  B  which  is  enclosed 
by  a  fence,  and  within  such  enclosure 
is  a  small  tract  of  land  wot  within 
the  description  of  the  deeds  givea  by 
B  to  A,  wh-ieh  small  tract  is  now  and 
has  been  possessed,  used  and  occu- 
pied by  A  for  a  period  of  fourteen 
years,  he  exercising  acts  of  control 
and  ownership  thereover,  and  where 
it  appears  from  the  record  that  such 
tract  of  land  has  not  been  assessed 
for  taxation  according  to  law,  or  at 
all,  the  facts  so  shown  are  sufficient 
to  establish  adverse  possession.  Ur- 
quide  v.  Flanagan  (1900)  7  Ida.  163; 
61  Pac.  514. 


Possession  of  Tenant:  Presumptions. 

Sec.  4044.  When  the  relation  of  landlord  and  tenant  has  existed 
between  any  persons,  the  possession  of  the  tenant  is  deemed  the  pos- 
session of  the  landlord  until  the  expiration  of  five  years  from  the  ter- 
mination of  the  tenancy,  or,  where  there  has  been  no  written  lease, 
until  the  expiration  of  five  years  from  the  time  of  the  last  payment 
of  rent,  notwithstanding  that  such  tenant  may  have  acquired  an- 
other title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But 
such  presumptions  cannot  be  made  after  the  periods  herein  limited. 


Historical:  Rev.  St.  1887,  Sec.  4044. 
C.  C.  P.  1881,  Sec.  151. 

Same:  C. 


C.  P.  1872,  Sec.  326;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation : 

Descent  Cast  Does  Not  Affect  Right. 

Sec.  4045.  The  right  of  a  person  to  the  possession  of  real  property 
is  not  impaired  or  affected  by  a  descent  cast  in  consequence  of  the 
death  of  a  person  in  possession  of  such  property. 


C.  P.  1872,  Sec.  327;  Deering's  Code, 
ib.:  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4045. 
C.  C.  P.  1881,  Sec.  152. 

California  Legislation:     Same:  C. 

Persons  Under  Disabilities. 

Sec.  4046.  If  a  person  entitled  to  commence  an  action  for  the  re- 
covery of  real  property,  or  for  the  recovery  of  the  possession  thereof, 
or  to  make  any  entry  or  defense  founded  on  the  title  to  real  property, 
or  to  rents  or  services  out  of  the  same,  be  at  the  time  such  title  first 
descends  or  accrues,  either: 

1.  Within  the  age  of  majority;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offense,  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party 
with  her  in  commencing  such  action  or  making  such  entry  or  de- 
fense ; 
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The  term  during  which  such  disability  continues  is  not  deemed 
any  portion  of  the  time  in  this  title  limited  for  the  commencement 
of  such  action  or  the  making  of  such  entry  or  defense,  but  such  action 
may  be  commenced,  or  entry  or  defense  made,  within  the  period  of 
five  years  after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but  such  action 
shall  not  be  commenced,  or  entry  or  defense  made,  after  that  period. 


Historical:  Rev.  St.  1887,  Sec.  4046. 
C.  C.  P.  1881,  Sec.  153. 

California  Legislation :  Same  ex- 
cept "time"  for  "term"  and  "chapter" 
for  "title"  in  the  last  paragraph:  C. 
C.  P.  1872,  Sec.  328;  Deering's  Code, 


ib. ;  different  as  amended,  Kerr's 
Code,  ib. 

Cross     Reference : 
actions   to   set  aside 
sales:    Sec.  5541. 


Disabilities  in 
administrator's 


CHAPTER  3. 

ACTIONS  OTHER  THAN  FOR  THE  RECOVERY  OF  REAL  PROPERTY. 


Section 

405  0.    Limitation  of  actions. 

4051.  Action  on  judgment  or  for 
mesne  profits. 

4052.  Action  on  written  contract. 

4053.  Action  on  oral  contract. 

4054.  Statutory  liabilities,  trespass, 
trover,  replevin  and  fraud. 

4055.  Actions  against  officers,  for 
penalties,  on  bonds  and  for 
personal  injuries. 

4056.  Actions  to  recover  goods  or 
money  from  officers. 


Section 
4057. 

4058. 
4059. 
4060. 
4061. 
4062. 
4063. 


Actions 
county. 

Actions 

Actions 

Actions 


on     claims  against 


on  open  accounts, 
to  recover  deposits, 
for  other  relief. 
Limitations  apply  to  State. 
Action  to  redeem  mortgage. 
Same:  Partial  redemption. 


Note:  Limitations  in  actions  for  annulment  of  marriage:  Sec.  2  641. 
In  actions  for  divorce:  Sec.  2  658.  In  actions  to  recover  corporate  stock 
sold  for  delinquent  assessments:  Sec.  2766.  In  actions  against  railroads 
for  killing  live  stock:  Sec.  2817.  In  suits  on  rejected  claims  against  es- 
tates: Sec.  5468. 

Limitation  of  Actions. 

Sec.  4050.  The  periods  prescribed  for  the  commencement  of  ac- 
tions other  than  for  the  recovery  of  real  property,  are  as  follows : 


Historical:  Rev.  St.  1887,  Sec.  40  50. 
C.  C.  P.  1881,  Sec.  154. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  335;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Action  on  Judgment  or  for  Mesne  Profits. 
Sec.  4051.    Within  six  years: 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  State  or  Territory  within  the  United  States ; 

2.  An  action  for  mesne  profits  of  real  property. 


Historical:  Rev.  St.  18S7,  Sec.  4051. 
C.  C.  P.  1881,  Sec.  155. 

California  Legislation:  Different, 

time  is  five  years:  C.  C.  P.  1872,  Sec. 
336;  Deering's  Code,  ib;  Kerr's  Code, 
ib 

uited:  Gwinn  v.  Melvin  (1903)  9 
Ida.  202;  72  Pac.  961. 


Revived  Judgment:  Where  a  judg- 
ment entered  in  a  foreign  jurisdic- 
tion is  revived  in  that  jurisdiction,  the 
statute  of  limitations  begins  to  run 
in  this  State  from  the  date  of  the 
iudgment  of  revivor.  Leman  v.  Cun- 
ningham (1906)  12  Ida.  135;  85  Pac. 
212. 
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t 

Action  on  Written  Contract. 

Sec.  4052.    Within  five  years : 

'An  action  upon  any  contract,  obligation,  or  liability  founded  upon 
an  instrument  in  writing. 


Historical:  Rev.  St.  1887,  Sec.  4052. 
C.  C.  P.  1881,  Sec.  156. 

California  Legislation:  Same  ex- 
cept time  is  four  years:  C.  C.  P.  1872, 
Sec.  337;  as  amended,  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited : 
Ida.  12; 
etc.  Co. 
85  Pac. 


Aikens 
59  Pac. 
v.  Smith 
1084. 


v  Wilson    (1900)  7 
932;   Western  Loan 
(1906)    12  Ida.  94; 


Action  on  Oral  Contract. 

Sec.  4053.    Within  four  years : 

An  action  upon  a  contract,  obligation,  or  liability,  not  founded 
upon  an  instrument  of  writing. 


Historical:  Rev.  St.  1887,  Sec.  4053. 
C.  C.  P.  1881,  Sec.  157. 

California  Legislation:  Different, 
time  two  years:  C.  C.  P.  1872,  Sec. 
339,  sub.  div.  1;  as  amended,  Deer- 
ing-'s Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Chemung-  Min.  Co.  v.  Han- 
ley  (1904)  9  Ida.  786;  77  Pac.  226. 

Action  by  County:  An  action  by  a 
county  to  recover  from  the  clerk  of 
court,  auditor  and  recorder,  moneys 
illegally  allowed  by  the  county  com- 
missioners to  the  clerk,  etc.,  and  fees 
illegally  collected  by  the  clerk,  etc., 


from  the  county  is  barred  after  four 
years.  Bannock  Co.  v.  Bell  (1901)  8 
Ida.  1;  65  Pac.  710. 

Claims  Against  State:  A  contract 
claim  against  the  State  will  be 
deemed  barred  by  the  statute  of  lim- 
itations in  a  proceeding  in  the  Su- 
preme Court  for  a  recommendatory 
decision  advising  the  payment  of  such 
claim  where  the  same  is  over  ten 
years  past  due  and  no  excuse  is 
shown  for  the  delay  of  the  claimant 
in  presenting  it.  Small  v.  State 
(1904)  10  Ida.  1;  76  Pac.  765. 


Statutory  Liabilities,  Trespass,  Trover,  Replevin  and  Fraud. 
Sec.  4054.    Within  three  years: 

1.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture ; 

2.  An  action  for  trespass  upon  real  property; 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal  prop- 
erty; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued  until 
the  discovery,  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud  or  mistake. 


Historical:  Rev.  St.  1887,  Sec.  40  54. 
C.  C.  P.  1881,  Sec.  158. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  338;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Cantwell  v.  McPherson 
(1893)  3  Ida.  721;  34  Pac.  1095;  Che- 
mung Min.  Co.  v.  Hanley   (1904)  9 

Ida.  786;  77  Pac.  226. 

Statutory  Liabilities:  An  action 
against  the  sureties  of  an  officer  to 
recover  an  amount  allowed  to  said 
officer  for  services  after  the  expira- 
tion of  his  term  of  office,  is  within 
the  provisions  of  this  section.  Co!  of 
Ada  v.  Ellis  (1897)  5  Ida.  333;  48 
Pac.  1071. 

When  one  county  is  carved  out  of  a 


portion  of  another,  and  adjustment 
and  settlement  of  all  accounts  is 
made,  the  liability  of  one  county  to 
the  other  is  created  by  statute  and 
an  action  to  enforce  such  liability 
must  be  brought  within  three  years. 
Canyon  Co.  v.  Ada  Co.  (1897)  5  Ida. 
686;  51  Pac.  748. 

Limitation  does  not  begin  to  run  in 
favor  of  a  county  against  the  claim  of 
a  municipality  to  the  25  per  cent  of 
the  road  tax  collected  by  the  county 
within  the  limits  of  the  municipality, 
as  provided  for  in  Rev.  St.  Sec.  870. 
until  demand  is  made  by  the  munici- 
pality for  such  payment.  Village  of 
Mountainhome  v.  Elmore  Co.  (1904) 
9  Ida.  410;  75  Pac.  65. 
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Actions  Again!  Officers,  for  Penalties,  on  Bonds  and  for  Personal  Injuries. 
Sec.  4055.    Within  two  years: 

1.  An  action  against  a  sheriff,  earoner,  or  constable,  upon  the 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity,  and 
in  /virtue  of  his  office,  or  by  thf*  omission  of  an  official  duty,  includ- 
ing the  non-payment  of  money  collected  upon  an  execution ;  - 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  an  individual,  or  to  an  individual  and  the  State, 
except  when  the  statute  imposing  it  prescribes  a  different  limitation ; 

3.  An  action  upon  a  statute  or  upon  an  undertaking  in  a  crim- 
inal action  for  a  forfeiture  or  penalty  to  a  county  or  to  the  people 
of  the  State; 

4.  An  action  to  recover  damages  for  an  injury  to  the  person,  or 
for  the  death  of  one  caused  by  the  wrongful  act  or  neglect  of  an- 
other ; 

5.  An  action  for  libel,  slander,  assault,  battery,  false  imprison- 
ment or  seduction ; 

6.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of 
a  prisoner  arrested  or  imprisoned  on  civil  process. 


Historical:  Rev.  St.  1887,  Sec.  405  5, 
(see  C.  C.  P.  1881,  Sec.  159) 
amended  Laws  1903,  56,  Sec.  1. 

California  Legislation:     See   C.  C. 


P.  1872,  Sec.  339;  as  amended,  Deer- 
ing's  Code,  ib.;  as  amended,  Kerr's 
Code,  ib. 


Actions  to  Recover  Goods  or  Money  From  Officers. 

Sec.  4056.    Within  one  year : 

An  action  against  an  officer  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property 
seized  by  any  such  officer  in  his  official  capacity  as  tax  collector,  or  to 
recover  the  price  or  value  of  any  goods,  wares,  merchandise  or  other 
personal  property  so  seized,  or  for  damages  for  the  seizure,  deten- 
tion, sale  of  or  injury  to,  any  goods,  wares,  merchandise,  or  other 
personal  property  seized,  or  for  damages  done  to  any  person  or  prop- 
erty in  making  any  such  seizure; 

2.  For  money  paid  to  any  such  officer  under  protest  or  seized 
by  such  officer  in  his  official  capacity  as  a  collector  of  taxes,  and 
which,  it  is  claimed,  ought  to  be  refunded. 


Historical:    Rev.  St.  18  87,  Sec.  405  6. 

C.  C.  P.  1881,  Sec.  160. 

California  Legislation:  Almost 
identical  except  time  is  six  months: 


C.  C.  P.  1872,  Sec.  341;  as  amended, 
same  through  subd.  1,  Deering-'s 
Code,  ib.;  Kerr's  Code,  ib. 


Actions  on  Claims  Against  County. 

Sec.  4057.  Actions  on  claims  against  a  county  which  have  been 
rejected  by  the  board  of  commissioners,  must  be  commenced  within 
six  months  after  the  irst  rejection  thereof  by  such  board. 


Historical:  Rev.  St.  1887,  Sec.  4057. 
C.  C.  P.  1881,  Sec.  161. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  342;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  on  Open  Accounts. 

Sec.  4058.  In  an  action  brought  to  recover  a  balance  due  upon  a 
mutual,  open  and  current  account,  where  there  have  been  reciprocal 
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demands  between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either 
side'. 


Historical:  Rev.  St.  18  87,  Sec.  4058. 
C.  C.  P.  1881,  Sec.  162. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  344;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  to  Recover  Deposits. 

Sec.  4059.  To  actions  brought  to  recover  money  or  property  de- 
posited with  any  bank,  banker,  trust  company,  or  saving  and  loan  so- 
ciety, no  limitation  begins  to  run  until  after  an  authorized  demand. 


Historical:  Rev.  St.  1887,  Sec.  4059. 
C.  C.  P.  1881,  Sec.  163. 

California  Legislation:  No  such 
provision  in  C.  C.  P.  1872;  different: 


Deering's  Code,  Sec.  348;  Kerr's 
Code,  ib. 

Cited:  Gwinn  v.   Melvin   (1903)  9 

Ida.  202;  72  Pac.  961. 


Actions  for  Other  Relief. 

Sec.  4060.  An  action  for  relief  not  hereinbefore  provided  for, 
must  be  commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued. 


Historical:  Rev.  St.  1887,  Sec.  4060. 
C.  C.  P.  1881,  Sec.  164. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  343;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 

Cited:  In  re  Counties  v.  County  of 
Alturas  (1894)  4  Ida.  145;  37  Pac. 
349;  Chemung  Min.  Co.  v.  Hanley 
(1904)  9  Ida.  786;  77  Pac.  226;  Nel- 
son v.  Steele  (1906)  12  Ida.  762;  88 
Pac.  95. 

Action  Against  Officer:  An  action 
by  a  county  to  recover  from  the  clerk 
of     court,      auditor     and  recorder 


moneys  illegally  allowed  by  the  coun- 
ty commissioners  to  the  clerk,  etc., 
and  fees  illegally  collected  by  the 
clerk,  etc..  from  the  county,  is  barred 
after  four  years.  Bannock  Co.  v.  Bell 
(1901)   8  Ida.  1;   65  Pac.  710. 

Appointment  of  Administrator:  A 

proceeding  for  the  appointment  of  an 
administrator  is  an  action  within  the 
meaning  of  this  section  and  it  is 
barred  if  not  commenced  within  four 
years  from  the  death  of  the  decedent. 
Gwinn  v.  Melvin  (1903)  9  Ida.  202; 
72  Pac.  961. 


Limitations  Apply  to  State. 

Sec.  4061.  The  limitations  prescribed  in  this  title,  apply  to  actions 
brought  in  the  name  of  the  State,  or  for  the  benefit  of  the  State,  in 
the  same  manner  as  to  actions  by  private  parties. 


Historical:  Rev.  St.  1887,  Sec.  4061. 
C.  C.  P.  1881,  Sec.  165. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  345;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Application  to  State:  The  statute 
of  limitations  applies  to  the  State  as 
well  as  to  private  individuals.  Small 
v.  State  (1904)  10  Ida.  1;  76  Pac.  765. 

Limitation  of  Section:  This  sec- 
tion is  specifically  restricted  to  the 
limitations  "prescribed  by  this  title,*" 
that  is,  of  actions  of  a  private  nature 
and  against  private  individuals.  It 
does  not  apply  to  an  action  to  enforce 
a  public  duty,  such  as  an  action  on 
behalf    of    a    county    to  compel  the 


commissioners  of  another  county  to 
appoint  an  accountant  for  the  appor- 
tionment of  the  indebtedness  of  the 
counties  as  prescribed  by  a  county  di- 
vision act.  In  re  Counties  v.  County 
of  Alturas  (1894)  4  Ida.  145;  37  Pac. 
349. 

Action  by  County:  The  statute  ruas 
against  the  county  in  a  civil  actios 
brought  by  it  against  the  clerk,  audi- 
tor and  recorder  for  illegal  fees  and 
compensation  coM-ected  by  him  from 
the  county  during  his  term  of  office. 
(Over-ruling  Fremont  Co.  v.  Bran- 
don, 6  Ida.  482;  56  Pac.  2  64.  Quarles, 
C.  J.,  dissenting.)  Bannock  Co.  v. 
BeH  (1901)  8  Ida.  1;  65  Pa*.. 


710. 


Action  to  Redeem  Mortgage. 

See.  4062.  An  action  to  redeem  a  mortgage  of  real  property,  with 
or  without  an  account  of  rents  and  profits,  may  be  brought  by  the 
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mortgagor  or  those  claiming  under  him,  against  the  mortgagee  in 
possession,  or  those  claiming  under  hirn,  unless  he  or  they  have  con- 
tinuously maintained  an  adverse  possession  of  the  mortgaged  prem- 
ises for  five  years  after  breach  of  some  condition  of  the  mortgage. 


Cited:  Fountain  v.  Lewistort  Nat. 
Bank  (1905)  11  Ida.  451;  8?  Pac.  505. 


Historical:   Rev.  St.  1887,  Sec.  4062. 
C.  C.  P.  1881,  Sec.  166. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  346;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Same:  Partial  Redemption. 

Sec.  4083.  If  there  is  more  than  one  such  mortgagor,  or  more  than 
one  person  claiming  under  a  mortgagor,  some  of  whom  are  not  enti- 
tled to  maintain  such  an  action  under  the  provisions  of  this  title,  any 
one  of  them  who  is  entitled  to  maintain  such  an  action,  may  redeem 
therein  a  divided  or  undivided  part  of  the  mortgaged  premises,  ac- 
cording as  his  interest  may  appear,  and  have  an  accounting  for  a 
part  of  the  rents  and  profits  proportionate  to  his  interest  in  the 
mortgaged  premises,  on  payment  of  a  part  of  the  mortgage  money, 
bearing  the  same  proportion  to  the  whole  of  such  money  as  the  value 
of  his  divided  or  undivided  interest  in  the  premises,  bears  to  the 
whole  of  such  premises. 


Historical:  Rev.  St.  188  7,  Sec.  4063. 
C.  C.  P.  1881,  Sec.  167. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  347;  Deering's  Code, 
ib.;   Kerr's  Code,  ib- 


CHAPTER  4. 
GENERAL  PROVISIONS. 


Section 

4068.  Action:  When  commenced. 

4069.  Absence  of     defendant  from 
State. 

4070.  Persons  under  disabilities. 

4071.  Death  of  party. 

4072.  Aliens:  Time  of  war. 

4073.  Reversal    of    judgment:  New 
action. 

4074.  Action  stayed  by  injunction  or 
statute. 


Section 
4075. 
4076. 
4077. 

4078. 

4079. 

4080. 


When  disability  must  exist. 

Co-existing  disabilities. 

Actions  against  directors  and 
stockholders. 

Acknowledgment  of  new  con- 
tract. 

Actions  barred  In  another 
State. 

"Action"  includes  special  pro- 
ceedings. 


Action:  When  Commenced. 

Sec.  4068.  An  action  is  commenced  within  the  meaning  of  the  ti- 
tle, when  the  complaint  is  filed. 


Cited:  Gold  Hunter  Mining  etc. 
Co.  v.  Holleman  (1891)  3  Ida.  99;  27 
Pac.  413. 


Historical:    Rev.  St.  1887,  Sec.  4068. 
C.  C.  P.  1881,  Sec.  168. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  350;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Absence  of  Defendant  From  State. 

Sec.  4069.  If,  when  the  cause  of  action  accrues  against  a  person, 
he  is  out  of  the  State,  the  action  may  be  commenced  within  the  term 
herein  limited,  after  his  return  to  the  State,  and  if,  after  the  cause 
of  action  accrues,  he  departs  from  the  State,  the  time  of  his  absence 
is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 
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Historical:  Rev.  St.  1887,  Sec.  4069. 
C.  C.  P.   1881,  Sec.  169. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  351;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


When  Action  Accrues:  A  cause  of 
action  accrues  within  the  meaning-  of 
this  section  when  it  can  be  properly 
commenced.  Pridgeon  v.  Greathouse 
(1871)  1  Ida.  359. 


Persons  Under  Disabilities. 

Sec.  4070.  If  a  person  entitled  to  bring  an  action,  other  than  for 
the  recovery  of  real  property,  be,  at  the  time  the  cause  of  action  ac- 
crued, either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the 
sentence  of  a  criminal  court  for  a  term  less  than  for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with 
her  in  commencing  such  action ; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for 
the  commencement  of  the  action. 


Historical:  Rev.  St.  1887,  Sec.  40  70. 
C.  C.  P.  1881,  Sec.  170. 

California  Legislation:  Same  ex- 
cept the  words  "mentioned  in  chapter 


3  of  this  title"  for  "other  than  for  the 
recovery  of  real  property":  C.  C.  P. 
1872,  Sec.  352;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Death  of  Party. 

Sec.  4071.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  term  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  by  his  rep- 
resentatives, after  the  expiration  of  that  time,  and  within  one  year 
from  his  death.  If  a  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced 
against  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuing  of  letters  testamentary  or  of  ad- 
ministration. 


Historical:  Rev.  St.  1887,  Sec.  4071. 
C.  C.  P.  1881,  Sec.  171. 

California  Legislation:  Same  ex- 
cept    first     time     mentioned     is  six 


months:  C.  C.  P.  1872,  Sec.  353;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Moulton  v.  Williams  (1899) 
6  Ida.  424;  55  Pac.  1019. 


Aliens:  Time  of  War. 

Sec.  4072.  When  a  person  is  an  alien  subject,  or  citizen  of  a  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance  of 
the  war  is  not  part  of  the  period  limited  for  the  commencement  of 
the  action. 


Historical:  Rev.  St.  1887,  Sec.  4072. 
C.  C.  P.  1881,  Sec.  172. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  354;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Reversal  of  Judgment:  New  Action. 

Sec.  4073.  If  an  action  is  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed  on  ap- 
peal, the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
representatives,  may  commence  a  new  action  within  one  year  after 
the  reversal. 
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LIMITATION  OF  ACTIONS 


Pt.  2.  Tit.  2 


historical:  Rev 
C.  C.  P.  1881,  Sec. 

California  Legislation: 


St.  1887,  Sec. 
173. 

Same 


4073. 


C.  P.  1872,  Sec.  355;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Action  Stayed  by  Injunction  or  Statute. 

Sec.  4074.  When  the  commencement  of  an  action  is  stayed  by  in- 
junction or  statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 


Historical:  Rev.  St.  18  87,  Sec.  4074. 
C.  C.  P.  1881,  Sec.  174. 

C. 


C.  P.  1872,  Sec.  356;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation :     Same : 

When  Disability  Must  Exist. 

Sec.  4075.  No  person  can  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accrued. 


Historical:  Rev.  St.  1887,  Sec.  4075. 
C.  C.  P.  18*1,  Sec.  175. 

California  Legislation:     Same:  C, 


C.  P.  1872,  Sec.  357;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Co-existing  Disabilities. 

Sec.  40?6.  When  two  or  more  disabilities  co-exist  at  the  time  the 
right  of  action  accrues,  the  limitation  does  not  attach  until  they  are 
removed. 


Historical:  Rev.  St.  1887,  Sec.  40  76. 
C.  C.  P.  1881,  Sec.  176. 

California  Legislation :     Same:  C. 


C.  P.  1*72,  Sec.  368;  Deerkig's  Code, 
ifc.;  Kerr's  Code,  ib. 


Actions  Against  Directors  and  Stockholders. 

See.  4077.  This  title  does  not  aHeet  actions  against  directors  or 
stockholders  of  a  corporation  to  recover  a  penalty  or  forfeiture  im- 
posed, or  to  enforce  a  liability  created  by  law ;  but  such  actions  must 
be  brought  within  three  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the  liability  was  created. 


Historical:  Rev.  St.  18  8  7,  Sec.  4077. 
€.  C.  P.  1881,  Sec.  177. 

California  Legislation:     Same:  C, 


C.  P.  187  2,  Sec.  359;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Acknowledgement  of  New  Contract. 

See.  4078.  No  acknowledgment  or  promise  is  sufficient  evidence 
@f  a  new  or  continuing  contract,  by  which  to  take  the  ease  out  of  the 
operation  of  this  title,  unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  t©  be  charged  thereby. 


Historical:  Rev.  St.  1887,  Sec.  4078. 
€.  C.  P.  1881,  Sec.  178. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  $60;  Deering's  Code, 
i*>.;  Kerr's  Code,  ib. 

Application:  The  acknowledgment 
and  promise  to  pay  a  debt  which 
wouM  otherwise  be  barred  by  linwta- 
ttoas  mast  be  in  writing  signed  by  the 
ptfwty  r-ought  to  be  charged  as  well 
where  Vne  original  debt  is  not  barred 
when     the      acknowledgment  and 


promise  is  made,  as  in  eases  where 
the  statute  has  already  ran.  Reed  v. 
Smith  (1874)  1  Ida.  533. 

Renewal  Notes:  The  giving  of  new 
notes,  including  the  interest  due  on 
the  original  debt,  is  a  sufficient  ac- 
knowledgement of  the  whole  indebt- 
edness to  prevent  the  running  of  the 
statute  of  limitations.  Keliy  v.  Leach- 
man  (1893)  3  Ida.  629;  33  Pac.  44. 

Endorsement  on  Note:  An  eadorse- 
ment  written  on  a  note  and  mortgage 
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by  which  the  debtor  purports  to  ac- 
knowledge and  renew  the  same,  is  ev- 
idence of  waiver  by  the  debtor  of 
the  'bar  of  the  statute.  Moulton  v. 
Williams  (1899)  6  Ida.  424;  55  Pac. 
1019. 

Payment      as  Acknowledgment: 

Payment  on  a  promissory  note  to  re- 


move the  bar  of  the  statute  of  limi- 
tations must  be  evidenced  by  a  writ- 
ing-, and  must  be  a  voluntary  pay- 
ment by  the  payee,  and  made  for  the 
purpose  of  applying-  the  payment  on 
the  note.  Gray  v.  Pierson  (1901)  7 
Ida.  540;  64  Pac.  233. 


Actions  Barred  in  Another  State. 

Sec.  4079.  When  a  cause  of  action  has  arisen  in  another  State  or 
Territory,  or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against  a  person  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not  be  maintained  against  him 
in  this  State,  except  in  favor  of  one  who  has  been  a  citizen  of  this 
State,  and  who  has  held  the  cause  of  action  from  the  time  it  accrued. 


Historical:  Rev.  St.  1887,  Sec.  4079. 
C.  C.  P.  1881,  Sec.  179. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  361;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cited:  Alspaugh  v.  Reid  (1898)  6 
Ida.  223;   55  Pac.  300. 


" Action"  Includes  Special  Proceeding. 

Sec.  4080.  The  word  "action"  as  used  in  this  title,  is  tc  be  con- 
strued, whenever  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding of  a  civil  nature. 


Historical:  Rev.  St.  1887,  Sec.  4080. 
C.  C.  P.  1881,  Sec.  181. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  363;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Nelson  v.  Steele  (1906)  12 
Ida.   762;   88  Pac.  95. 


Construction:  The  word  "action" 
includes  proceedings  for  the  appoint- 
ment of  an  administrator.  Gwinn  v. 
Melvin  (1903)  9  Ida.  202;  72  Pac.  961. 


TITLE  3. 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 


Section 

409  0.     Party   in   interest   must  pros- 
ecute. 

4091.    Assignment  of  thing  in  action. 

40  92.    Actions  by  executors  and  trus- 
tees. 

40  93.     Married  women  as  parties. 

4094.  Same:   Wife  may  defend. 

4095.  Infants    and    insane  persons: 
Guardians  ad  litem. 

4096.  Same:  Appointment  of  guard- 
ian. 

4097.  Action  for  seduction. 

4098.  Same:     Parent     or  guardian 
may  prosecute. 

4099.  Action  for  injury  to  child. 

4100.  Action   for  wrongful  death. 

4101.  Joinder  of  parties  plaintiff. 

4102.  Joinder   of   parties  defendant. 


Section 

4103.  Same:     Actions   to  determine 
adverse  claims. 

4104.  Plaintiffs  claiming  under  com- 
mon title. 

4105.  Unity     of   interest:  Non-con- 
senting parties. 

4106.  Defendants   severally  liable. 

4107.  Co-tenants  may  join  or  sever. 

4108.  Actions  not  to  abate  on  death 
or  transfer  of  interest. 

4109.  Substitution  of  defendant. 

4110.  Conflicting       claims:  Inter- 
pleader. 

4111.  Intervention. 

4112.  Actions   against  partners. 

4113.  Additional  parties. 

4114.  Unknown  owners  or  heirs  as 
parties. 
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Section 

4115.     Same:  Summons,  affidavit  and 
publication. 


Section 
4116. 


Same:  Effect  of  judgments  and 

decrees. 


Note:  Parties  plaintiff   in  action  to  annul   marriage:     Sec.  2641. 

Party  in  Interest  Must  Prosecute. 

Sec.  4090.  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  by  this  Code. 


Historical:  Rev.  St.  18  87,  Sec.  4090. 
C.  C.  P.   1881,  Sec.  182. 

California  legislation:  Same  ex- 
cept the  words  "in  section  3  6  9"  for 
"by  this  code":  C.  C.  P.  1872,  Sec. 
307;  as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:  U.  S.  v.  Shoup  (188  9)  2  Ida. 
493;  21  Pac.  656;  (Dis.  op.)  Ander- 
son v.  Or.  Mtg.  Co.  (1902)  8  Ida. 
418;   6  9  Pac.  130. 

Assignees:  Where  as  between  as- 
signor and  assignee  the  transfer  of  a 
chose  in  action  is  complete  the  as- 
signee is  the  real  party  in  interest 
and  is  entitled  to  maintain  action  in 
his  own  name  whether  the  assign- 
ment is  with  or  without  consideration 
and  notwithstanding  any  equities  to 
which  the  same  may  be  subject. 
Brumback  v.  Oldham  (1878)  i  Ida. 
709/ 

Action  on  Official  Bond:  Under 
the  statute  providing  that  actions 
shall  be  brought  in  the  name  of  the 
real  party  in  interest,  the  people  of 
the  Territory  are  the  proper  party 
plaintiff  in  an  action  on  an  official 
bond  of  a  county  treasurer  running 
to  "the  people  of  the  United  States  in 
the  Territory  of  Idaho",  and  it  is 
proper  to  further  allege  that  the  ac- 
tion is  brought  for  the  use  of  the 
county.  People  v.  Slocum  (1866)  1 
Ida.  62. 

Action  on  Injunction  Bond:  An  ac- 
tion on  an  injunction  bond  given  in 
a  suit  against  the  mayor  and  corn- 


name  of 
interest. 
(1901)  8 

Action 


mon  council  of  a  city  in  their  official 
capacity  is  properly  brought  in  the 
the  city  as  the  real  party  in 
Boise  City  v.  Randall 
Ida.  119;  66  Pac.  938. 

by  Agent:  A  real  estate 
broker  who  takes  an  option  for  the 
purchase  of  property  in  his  own 
name,  but  in  reality  for  the  benefit  of 
a  customer,  to  whom  he  demands  its 
conveyance,  having  himself  no  inter- 
est in  the  contract  beyond  a  contin- 
gent commission  in  case  the  sale  is 
made,  cannot  maintain  a  suit  for  the 
specific  enforcement  of  the  contract, 
as  he  is  not  the  real  party  in  inter- 
est and  does  not  bring  himself  with- 
in the  exceptions  enumerated  in  this 
section.  Lawyer  v.  Post  (1901)  109 
Fed.   Rep.  512. 

Where  an  attorney  has  collected 
moneys  for  his  clients  and  deposited 
the  same  in  a  bank  and  sues  to  col- 
lect the  money  so  deposited  from  the 
bank,  his  clients,  for  whom  the 
money  was  deposited,  are  proper  par-' 
ties  plaintiff.  Cunningham  v.  Bank 
of  Nampa  (1907)  13  Ida.  ...;  88  Pac. 
975. 

Mode  of  Raising  Objection:  The 

fact  that  the  plaintiff  is  not  the  real 
party  in  interest  cannot  be  taken  ad- 
vantage of  by  demurrer  when  it  does 
not  appear  from  the  face  of  the  com- 
plaint, but  is  a  proper  matter  of  de- 
fense. Holton  v.  Sand  Point  Lbr.  Co. 
(1901)  7  Ida.  573;  64  Pac.  889. 


Assignment  of  Thing  in  Action. 

Sec.  4091.  In  the  case  of  an  assignment  of  a  thing  in  action,  the 
action  by  the  assignee  is  without  prejudice  to  any  set-off,  or  other 
defense  existing  at  the  time  of,  or  before,  notice  of  the  assignment; 
but  this  section  does  not  apply  to  a  negotiable  instrument,  transferred 
in  good  faith  and  upon  good  consideration,  before  maturity. 


1887,  Sec.  4091. 
183. 


Historical:   Rev.  St. 
C.   C.   P.   1881,  Sec. 

California  Legislation:  Almost 
identical:  C.  C.  P.  1872,  Sec.  368; 
Deering's  Code,  ib.;  Kerr's  Code,  ib 

Assignment  of  Cost  Bill:     The  as- 


signee of  a  cost  bill  takes  the  same 
subject  to  any  right  of  offset  against 
the  bill  existing  at  the  time  of  the  as- 
signment. Northwestern  etc.  Bank  v. 
Rauch  (1901)  8  Ida.  50;  66  Pac.  807. 


Actions  by  Executors  and  Trustees. 

Sec.  4092.  An  executor,  or  administrator,  or  trustee  of  an  expres3 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue  without 
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joining  with  him  the  persons  for  whose  benefit  the  action  is  prosecu- 
ted. A  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the-  benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section. 


Historical:  Rev.  St.  1887,  Sec.  4092. 
C.  C.  P.  1881,  Sec.  184. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  369;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Cross  Reference:  Actions  by  and 
against  executors,  etc.  :  Sees.  5  551- 
5553.  Persons  to  whom  letters  were 
issued  but  who  failed  to  qualify  need 


not  be  joined  in  actions  by  or  against 
administrator,  etc.:  Sec.  5556.  Ad- 
ministrator may  sue  on  the  bond  of 
a  former  executor  or  administrator: 
Sec.  5555. 

Cited:  Cunningham  v.  Bank  of 
Nampa  (190  7)   13  Ida.  88  Pac. 

975. 


Married  Women  as  Parties. 

Sec.  4093.  A  woman  may  while  married  sue  and  be  sued  in  the 
same  manner  as  if  she  were  single :  Provided,  That  except  in  actions 
between  husband  and  wife  the  husband  shall  not  be  chargeable  in  any 
manner  with  the  wife's  costs  or  other  expenses  of  suit. 


Historical:    Laws  1903,  3  45.  Sec.  3. 

Cross  Reference:  The  remainder  of 
the  act  from  which  this  section  is 
taken,  and  which  deals  with  the 
property  rights  of  married  women  is 
found  in  the  Civil  Code,  Sees.  2  676- 
2678. 

Repeal:  This  section  repeals  by 
implication  Rev.  St.  Sec.  4093  which 
provides  that  "when  a  married  wo- 
man is  a  party  her  husband  must  be 
joined  with  her"  except  in  certain 
cases.  Decisions  under  the  repealed 
section  are  as  follows: 

Cited:  Bassett  v.  Beam  (1894)  4 
Ida.  106;  36  Pac.  501. 

Action  by  wife:  The  husband  must 
join  with  the  wife  in  an  action  by 
her  for  personal  injuries  but  need  not 


join  with  the  action  a  separate  and 
distinct  cause  of  action  for  injuries 
to  himself  sustained  at  the  same  lime 
and  by  the  same  wrongful  act.  Lind- 
say v.  Oregon  Short  Line  R.  R.  Co. 
(1907)  13  Ida.  ...;  90  Pac.  984. 


Action  Against  Wife:  In  an  action 
against  the  wife  to  foreclose  a  mort- 
gage, the  husband  is  a  necessary  par- 
ty although  the  mortgaged  property 
is  the  separate  property  of  the  wife, 
unless   they  are   living  separate  and 

of  the  desertion  of 
by  an  agreement  in 
into  between  them. 
Vermont  Loan  and  Trust  Co.  v.  Mc- 
Gregor (1897)  5  Ida.  510;  51  Pac. 
104. 


apart  by  reason 
the  husband,  or 
writing  entered 


Same :  Wife  May  Defend. 

Sec.  4094.  If  a  husband  and  wife  be  sued  together,  the  wife  may 
defend  her  own  right,  and  if  the  husband  neglect  to  defend,  she  may 
defend  for  his  right  also. 


Historical:  Rev.  St.  1887,  Sec.  4094. 
C.  C.  P.  1881,  Sec.  186. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  371;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Disclaimer  by  Husband:  In  an  ac- 
tion against  husband  and  wife  relat- 
ing to  a  water  right  appurtenant  to 
real   estate   occupied   by  them   as  a 


residence,  a  disclaimer  filed  therein 
by  the  husband  does  not  affect  the 
rights  of  the  wife  and  she  may  de- 
fend the  action  in  her  own  name. 
The  only  effect  of  such  disclaimer  is 
that  he  refuses  to  defend  the  action. 
Stowall  v.  Tucker  (1900)  7  Ida.  312; 
62  Pac.  1033. 


Infants  and  Insane  Persons:  Guardians  ad  litem. 

Sec.  4095.  When  an  infant,  or  an  insane  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian,  or  by  a 
guardian  ad  litem  appointed  by  the  court  in  which  the  action  is  pend- 
ing in  each  case,  or  by  a  judge  thereof,  or  a  probate  judge.  A  guard- 
ian ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed  by  the 
court  in  which  the  action  or  proceeding  is  prosecuted,  or  by  a  judge 
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thereof,  expedient,  to  represent  the  infant,  insane  or  incompetent 
person  in  the  action  or  proceeding,  notwithstanding  he  may  have  a 
general  guardian  and  may  have  appeared  by  him. 


Historical:  Rev.  St.  1887,  Sec.  4095. 
C.  C.  P.  1881,  Sec.  187.  . 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  372;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

No»reside»t  Guardian:  It  is  not  er- 


ror to  appoint  a  nonresident  as 
guardian  ad  litem,  although  there  is 
a  general  guardian,  where  J:he  court 
is  satisfied  that  the  interest  of  the 
minor  requires  it.  Pine  v.  Callahan 
(1902)   8  Ida.  6^4;  71  Pac.  473. 


Same:  Appointment  of  Guardian. 

Sec.  4006.  When  a  guardian  ad  litem  is  appointed  by  the  court  or 
judge,  he  must  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff;  upon  the  application  of  the  in- 
fant if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that  age,  upon 
the  application  of  a  relative  or  friend  of  the  infant; 

2.  When  the  infant  is  defendant;  upon  the  application  of  the  in- 
fant, if  he  be  of  the  age  of  fourteen  years  and  apply  within  ten  days 
after  the  service  of  the  summons ;  if  he  be  under  the  age  of  fourteen, 
or  neglect  so  to  apply,  then  upon  the  application  of  any  other  party 
to  the  action,  or  of  a  relative  or  friend  of  the  iisiant; 

3.  When  an  insane  or  incompetent  person  is  party  to  an  action 
or  proceeding,  upon  the  application  of  a  relative  or  friend  of  such  in- 
sane or  incompetent  person,  or  of  any  other  party  to  the  action  or 
proceeding. 


Historical:  Rev.  St.  1887,  Sec.  4096. 
C.  C.  P.  1881,  See.  18-8. 

California  IjegislatioH:  Almost 
identical  to  sub.  div.  3,  which  is 
omitted:  C.  C.  P.  1872,  Sec.  373;  now 


sub.  div.  3  has  been  added  as  amend- 
ed: Deerins's  Code,  ib;  Kerr's  Code, 
ib. 

Cited:  Pine  v.  Callahan  (1902)  8 
Ida.   684;   71  Pac.  473. 


Action  for  Seduction. 

Sec.  4097.  An  unmarried  female  may  prosecute,  as  plaintiff,  an 
action  for  her  own  seduction,  and  may  recover  therein  such  damages, 
pecuniary  or  exemplary,  as  are  assessed  in  her  favor. 


Historical:  Rev.  St.  1887,  Sec.  4097. 
C.  C.  P.  1881,  Sec.  189. 

California  Legislation :     Same:  C. 


CP  1872,  Sec.  374;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same:  Parent  or  Guardian  May  Prosecute. 

See.  4098.  A  father,  or;  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  prosecute  as  plaintiff  for  the  seduction  of  a 
daughter,  under  the  age  of  majority  at  the  time  of  the  seduction,  and 
the  guardian  for  the  seduction  of  a  ward,  under  the  age  of  majority 
at  the  time  of  the  seduction,  though  the  daughter  or  ward  be  not 
living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduc- 
tion or  afterwards,  and  there  be  no  loss  of  service. 


Historical:  Rev.  St.  1887,  Sec.  4098. 
C.  C.  P.  1881,  See.  1»0. 

California  Legislation :     Same;  C 


i 


C.  P.  18  72,  Sec.  375;  DeeriRg's  Code, 
ib.;  Kerr's  Code,  ib. 


Action  for  Injury  to  Child. 

Sec.  4099.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  injury  or  death 
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of  a  minor  child,  and  a  guardian  for  the  injury  or  death  of  his  ward, 
when  such  injury  or  death  is  caused  by  the  wrongful  act  or  neglect  of 
another.  Such  action  may  be  maintained  against  the  person  causing 
the  injury  or  death,  or  if  such  person  be  employed  by  another  per- 
son, who  is  responsible  for  his  conduct,  also  against  such  other  person. 


Historical:  Rev.  St.  1887,  Sec.  40  99. 
C.  C.  P.  1881,  Sec.  191. 

California  Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  376;  now 
same  as  amended,  Deering's  Code, 
ib. ;   Kerr's  Code,  ib. 


Action  for  Wrongful  Death. 

Sec.  4100.  When  the  death  of  a  person,  not  being  a  minor,  is 
caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs  or  person- 
al representatives  may  maintain  an  action  for  damages  against  the 
person  causing  the  death ;  or  if  such  person  be  employed  by  another 
person  who  is  responsible  for  his  conduct,  then  also  against  such 
other  person.  In  every  action  under  this  and  the  preceding  section, 
such  damages  may  be  given  as  under  all  the  circumstances  of  the 
case  may  be  just. 


Historical:  Rev.  St.  1887,  Sec.  4100. 
C.  C.  P.  1881,  Sec.  192. 

California  Legislation :  Similar  in 
part:  C.  C.  P.  1872,  Sec.  377;  now 
same  as  amended,  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Nature  of  Action:  The  right  of  ac- 
tion given  by  this  section  to  the  heirs 
or  personal  representatives  of  a  per- 
son whose  death  is  caused  by  the 
wrongful  act  or  neglect  of  another,  is 
an  entirely  new  cause  of  action  for 
damages  for  the  loss  sustained  by 
such  beneficiaries,  and  is  not  depend- 
ent on  the  right  of  the  deceased  to 
maintain  an  action  for  the  act  which 
caused  his  death,  had  he  survived. 
Northern  Pac.  Ry.  Co.  v.  Adams 
(1902)   116;  Fed.  Rep.  324. 

The  death  of  a  free  passenger  on 
a  railway  train,  »ot  due  to  omission 
on  the  part  of  the  railroad  of  any 
duty  owing  to  the  deceased,  is  not 
"wrongful"  or  "negligent"  within  the 
meaning  of  this  section  and  does  not 
authorize  an  action  by  the  heirs 
against  the  railroa.d.  Northern  Pac. 
Ry.  Co.  v.  Adams  (1904)  24  Sup.  Ct. 
Rep.  408;  192  U.  S.  440;  48  S.  C.  R. 
(Law  ed.)  513. 

Rigtot  of  Action:     Under  this  se- 


tion  neither  the  widow  or  the  next  of 
kin  can  maintain  an  action  in  their 
own  names.  Vaughn  v.  Bunker  Hill 
&  Sullivan  Min.  etc.  Co.  (1903)  126 
Fed.   Rep.  895. 

A  mother  who  is  the  sole  heir  of 
an  unmarried  adult  son,  may  main- 
tain an  action  in  her  own  name  for 
the  wrongful  death  of  such  son.  Pe- 
terman  v.  Northern  Pac.  Ry.  Co. 
(1900)    105  Fed.  Rep.  335. 

Pleading:  A  eo*»p4aint  under  this 
section  is  not  obnoxious  to  a  general 
demurrer  because  R  fails  to  show 
whether  the  deceased  is  a  minor  or 
a  major.  Palmer  v.  Utah  &  N.  R. 
Co.  (1887)  2  Ida.  3#S;  13  Pac.  425. 

Damages:  The  expression,  "as,  un- 
der the  circumstances  of  the  ease, 
may  be  j«st,"  used  in  this  section, 
means  such  ewcumstances  as  are 
properly  shown  to  the  jury  by  the 
evidence  under  the  pieadmgs,  and  the 
jury  should  be  so  instructed.  The 
jury  shouW  not  be  permitted  to  as- 
sess damages  on  their  own  ideas  and 
notions  of  what  the  "circumstances  of 
the  case"  are,  regardless  of  the  plead- 
ings and  proof.  Holt  v.  Spokane  & 
Palouse  Ry.  Co.  (1893)  3  Ida.  703;  35 
Pac.  39. 


Joinder  of  Parties  Plaintiff. 

Sec.  4101.  All  persons  having  an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  when  otherwise  provided  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  4101. 
C.  C.  P.   1881,  Sec.  193. 

California  Legislation :  Same  ex- 
cept "title"  for  "code":  C.  C.  P.  1872, 
Sec.  378;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Joinder  of  claim- 


ants in  mechanics'  lien  cases:  Sees. 
5121,  5138. 

Cited:  First  Nat.  Bank  of  Hailey  v. 
Bews  (1892)  3  Ida.  486;  31  Pac.  81«. 

Water  Suits:  Settlers  along  a 
stream  who  have  acquired  the  right 
to  appropriate  and  use  the  waters  of 
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such  stream  as  the  common  source  of 
supply,  have  such  a  common  inter- 
est in  having  the  rights  of  the  re- 
spective appropriators  determined 
and  quieted  as  to  entitle  them  to 
join  as  plaintiffs  in  a  suit  for  that 
purp'ose,  although  each  owns  his  sep- 
arate land  and  water  right  in  his 
own  individual  capacity.  Frost  v.  Al- 
turas  Water  Co.  (1905)  11  Ida.  294; 
81   Pac.   9  9  6. 

Where  several  land  owners  agree 
among  themselves  to  unite  in  inter- 
est and  construct  their  own  ditch  or 
lateral,  and  make  a  joint  applica- 
tion to  a  ditch  company  for  sufficient 
water  for  all  their  land,  they  may  join 
as  plaintiffs  in  an  action  to  compel 


the  company  to  deliver  the  quantity 
of  water  applied  for  at  their  head- 
gate.  Helphrey  v.  Perrault  (190  6) 
12  Ida.  451;  86  Pac.  417. 

Separate  parties  who  own  and  hold 
their  lands  separately  and  each  of 
whom  has  a  separate  written  con- 
tract with  a  water  company  ^whereby 
the  company  separately  agrees  to 
furnish  each  with  water  for  the  irri- 
gation of  his  land,  cannot  join  in  a 
common  action  to  compel  the'  com- 
pany to  deliver  them  a  sufficient 
amount  of  water  to  properly  irrigate 
their  lands.  Creer  v.  Bancroft  Land 
&  Irrigation  Co.  (1907)  13  Ida. 
90  Pac.  228. 


Joinder  of  Parties  Defendant. 

Sec.  4102.  Any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein.  And  in  an  action  to  determine  the  title 
or  right  of  possession  to  real  property  which,  at  the  time  of  the 
commencement  of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  by  a  party  defendant. 


Historical:  Rev.  St.  1887,  Sec.  4102. 
C.  C.  P.  1881,  Sec.  194. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  379;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Custodian  of  Fund:  A  bank  is  a 
proper  party  defendant  to  an  action 
brought  by  a  depositor  to  recover 
money  deposited  therein,  although  it 
may  be  shown  on  the  trial  as  a  de- 
fense that  the  bank  is  no  longer  lia- 
ble because  of  having  parted  with  the 
deposit  in  good  faith.  Cunningham 
v.  Bank  of  Nampa  (1907)  13  Ida.  ..; 
88   Pac.  975. 

Parties  Affected  by  Judgment:  A 

sheriff  who  has  sold  property  under 
execution  sale  and  who  refuses  to 
make  a  deed  therefor  to  the  purchas- 
er, the  execution  defendants  whose 
property  was  sold,  and  a  third  party 
who  claims  adversely  to  the  plaintiff, 
may  be  joined  as  defendants  in  an 
action  by  the  purchaser  to  obtain  a 


sheriff's  deed  to  the  property.  Brady 
v.  Linehan  (1898)  5  Ida.  732;  51  Pac. 
761. 

Community  of  Interest:  Where  set- 
tlers along  a  stream  claim  the  waters 
from  the  stream  to  irrigate  their 
lands,  they  all  have  such  a  common 
interest  in  the  adjudication  of  the 
water  rights  of  the  stream  that  they 
may  all  be  joined  as  defendants  in 
a  suit  by  other  appropriators  of  wa- 
ters from  the  same  stream,  brought 
for  the  purpose  of  determining  such 
rights.  Frost  v.  Alturas  Water  Co. 
(1905)    11   Ida.   294;    81  Pac.  996. 

Additional  Parties:  Where  the 
rights  of  the  parties  to  an  action  can- 
not be  properly  determined  without 
bringing  in  other  parties,  the  court 
should  permit  the  defendant  to  file  a 
cross-complaint  and  require  such  oth- 
er parties  to  be  brought  in.  First 
Nat.  Bank  of  Hailey  v.  Bews  (1892) 
3  Ida.  486;  31  Pac.  816. 


Same:  Actions  to  Determine  Adverse  Claims. 

Sec.  4103.  In  an  action  brought  by  a  person  out  of  possession  of 
real  property,  to  determine  an  adverse  claim  of  an  interest  or  estate 
therein,  the  person  making  such  adverse  claim  and  persons  in  pos- 
session may  be  joined  as  defendants;  and  if  the  judgment  be  for  the 
plaintiff,  he  may  have  a  writ  for  the  possession  of  the  premises,  as 
against  the  defendants  in  the  action  against  whom  the  judgment  has 
passed. 


Historical:  Rev.  St.  1S87,  Sec.  4103. 
C.  C.  P.  1881,  Sec.  195. 

California  Legislation :    Similar  in 


part:  C.  C.  P.  1872,  Sec.  380;  now 
same  as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Plaintiffs  Claiming  Under  Common  Title. 

Sec.  4104.  Any  two  or  more  persons  claiming  any  estate  or  inter- 
est in  lands  under  a  common  source  of  title,  whether  holding  as  ten- 
ants in  common,  joint  tenants,  co-parceners,  or  in  severalty,  may 
unite  in  an  action  against  any  person  claiming  an  adverse  estate  or 
interest  therein,  for  the  purpose  of  determining  such  adverse  claim, 
or  of  establishing  such  common  source  of  title,  or  of  declaring  the 
same  to  be  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 


Historical:  Rev.  St.  1887,  Sec.  4104. 
C.  C.  P.  1881,  Sec.  196. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  381;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Unity  of  Interest:  Non-Consenting  Parties. 

Sec.  4105.  Of  the  parties  to  the  action,  those  who  are  united  in  in- 
terest must  be  joined  as  plaintiffs,  or  defendants;  but  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason  thereof  being  stated 
in  the  complaint;  and  wThen  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons,  or  when  the  parties  are  numerous, 
and  it  is  impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  all. 


Historical:  Rev.  St.  188  7,  Sec.  4105. 
C.  C.  P.  1881,  Sec.  197. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  382;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Defendants  Severally  Liable. 

Sec.  4106.  Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  and  promissory 
notes  and  sureties  on  the  same  or  separate  instruments,  may  all  or  any 
of  them  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 


Historical:  Rev.  St.  1887,  Sec.  4106. 
C.  C.  P.  1881,  Sec.  198. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  383;  Deering's  Code, 


ib.;  same  in  part  as  amended,  Kerr's 
Code,  ib. 

Cited:  First  Nat.  Bank  v.  Wil- 
liams (1890)  2  Ida.  670;  23  Pac.  552. 


Co-tenants  May  Join  or  Sever. 

Sec.  4107.  All  persons  holding  as  tenants  in  common,  joint  ten- 
ants, or  co-parceners,  or  any  number  less  than  all,  may  jointly  or 
severally  commence  or  defend  any  civil  action  or  proceeding  for  the 
enforcement  or  protection  of  the  rights  of  such  party. 


Historical:  Rev.  St.  1887,  Sec.  4107. 
C.  C.  P.   1881,  Sec.  199. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  384;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Actions  Not  to  Abate  on  Death  or  Transfer  of  Interest. 

Sec.  4108.  An  action  or  proceeding  does  not  abate  by  the  death 
or  any  disability  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  or  proceedings  survive  or  continue.  In  case  of 
the  death  or  any  disability  of  a  party,  the  court,  on  motion,  may  al- 
low the  action  or  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.  In  case  of  any  other  transfer  of 
interest,  the  action  or  proceeding  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  person  to  whom  the  trans- 
fer is  made  to  be  substituted  in  the  action  or  proceeding. 


* 


62  PARTIES  TO  ACTIONS  Pt.  2.  Tit.  3 


land  does  not  abate  by  transfer  of 
defendant's  interest:  Sec.  4546.  In 
case  of  death  of  defendant  pending 
suit  the  claim  must  be  presented  to 
the  executor  or  administrator:  Sec. 
5472.  Judgment  after  death:  Sec. 
4455. 


Historical:   Rev.  St.  1887,  Sec.  4108. 
C.  C.  P.   1881,  Sec.  200. 

California  Legislation :  Differs 
slightly:  C.  C.  P.  1872,  Sec.  385;  now 
same  as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:   Action  to  recover 

Substitution  of  Defendant. 

Sec.  4109.  A  defendant  against  whom  an  action  is  pending  upon 
a  contract,  or  for  specific  personal  property,  may,  at  any  time  before 
answer,  upon  affidavit  that  a  person  not  a  party  to  the  action  makes 
against  him,  and  without  any  collusion  with  him,  a  demand  upon 
the  same  contract,  or  for  the  same  property,  upon  notice  to  such  per- 
son and  the  adverse  party,  apply  to  the  court  for  an  order  to  sub- 
stitute such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party,  on  his  depositing  in  court  the  amount  claimed  on  the 
contract,  or  delivering  the  property  or  its  value  to  such  person  as 
the  court  may  direct;  and  the  court  may,  in  its  discretion,  make  the 
order. 


Historical:  Rev.  St.  1887,  Sec.  4109. 
C.  C.  P.  mi,  See.  201. 

California  legislation :  Same:  C. 
C.  P.  1872,  Sec.  386;  same  in  part  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Dennison  v.  Willcut  (1894) 
3  Ida.  793;  35  Pac.  698. 

Identity  of  Claims :  To  authorize 
the  substitution  of  a  tteird  person  for 
the   defendant,      the      claims  under 


which  the  substitution  is  made  must 
be  identical  and  must  arise  upon  the 
same  contract;  where  two  suitors  are 
seeking  to  recover  from  a  general 
debtor,  the  one  upon  express  con- 
tract and  the  other  upon  garnish- 
ment, there  is  no  such  identity  of 
claims  as  to  authorize  substitution  to 
be  made.  McCauley  v.  Sears  (18  93) 
3  Ida.  676;  34  Pac.  814. 


Conflicting  Claims:  Interpleader. 

See.  411$.  Whei*e¥er  conflicting  claims  are  or  may  be  made  upon 
a  person  for  or  relating  to  personal  property,  or  the  performance 
of  an  obligation,  or  any  portion  thereof,  suck  person  may  bring  an 
aetion  against  the  conflicting  claimants  to  compel  them  to  interplead 
and  litigate  their  several  claims  among  themselves.  The  order  of 
substitution  may  be  made,  and  the  action  of  interpleader  may  be 
maintained,  and  the  applicant  or  plaintiff  be  discharged  from  liabil- 
ity to  all  or  any  of  the  conflicting  claimants,  although  their  titles  or 
claims  have  not  a  common  origin,  or  are  not  identical,  but  are  adverse 
to  and  independent  of  one  another. 


Historical:   Rev.  St.  1887,  Sec.  4110. 

California  Legislation:  No  such 
provision  in  C.  C.  P.  1872;  now  same 
provision  is  found,  in  Deering's  Code, 
Sec.  386,  as  amended,  and  Kerr's 
Code,  ib. 


Cited:  Blumaur- Frank  Drug  Co.  v. 
Branstetter  (1895)  4  Ida.  557;  43  Pac. 
575. 


I 


Intervention. 

Sec.  4111.  Any  person  may,  before  the  trial,  intervene  in  an  ac- 
tion or  proceeding,  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties,  or  an  interest  against  both.  An 
intervention  takes  place  when  a  third  person  is  permitted  to  be- 
come a  party  to  an  action  or  proceeding  between  other  persons,  either 
by  jciaing  the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
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or  by  uniting  with  the  defendant  in  resisting  the  claims  of  the  plain- 
tiff, or  by  demanding  any  thing  adversely  to  both  the  plaintiff  and  the 
defendant,  and  is  made  by  complaint,  setting  forth  the  grounds  upon 
which  the  intervention  rests,  filed  by  leave  of  the  court,  and  served 
upon  the  parties  to  the  action  or  proceeding  who  have  not  appeared 
and  upon  the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint.  . 


Historical:  Rev.  St.  1887,  Sec.  4111. 
C.  C.  P.   1881,  Sec.  202. 

California  Legislation :  Same  C. 
C.  P.  1872,  Sec.  387;  Deering's  Code, 
ib.;   Kerr's  Code,  lb. 

Construction:  The  word  "action" 
as  used  in  this  section,  means  a  civil 
action  purely,  and  no  intervention  is 
authorized  in  proceedings  of  a  quasi 
criminal  nature  such  as  proceedings 
in  quo  warranto.  People  v.  Green 
(1869)  1  Ida.  235. 

Interest   Authorizing   Intervention : 

The  interest  which  entitles  a  person 
to  intervene  in  a  suit  against  other 
parties  must  be  in  the  matter  in  liti- 
gation, and  of  such  a  direct  and  im- 
mediate character  that  the  intervenor 
will  either  gain  or  lose  in  the  direct 
legal  operation  and  effect  of  the 
judgment.  People  v.  Green  (1869)  1 
Ida.  235. 

Claimant  of  Fund:  Where  a  fund 
is  deposited  in  court  pursuant  to  stip- 
ulation, to  abide  the  result  of  the 
action,  a  third  person  claiming  an  in- 
terest in  said  fund  is  entitled  to  in- 
tervene in  the  action.  Pence  v.  Swee- 
ney (1891)  3  Ida.  181;  28  Pac.  413. 


One  who  is 
suit  between 
a  party  to 
are  as  com- 
the  original 


Effect  of  Intervention: 

allowed  to  intervene  in  a 
third  persons  becomes 
such  suit,  and  his  rights 
prehensive  as  those  of 
parties  so  far  as  any  action  of  trie 
court  interferes  with  said  rights,  and 
he  is  consequently  entitled  to  a  writ 
of  review  equally  with  the  original 
parties  to  the  suit.  Gold  Hunter  Min. 
Etc.  Co.  v.  Holleman  (1891)  3  Ida. 
413. 


99;   27  Pac. 

Pleadings: 

it  is  sought 
proceedings, 
statute  until 


When  an  officer  whom 
to  oust  by  quo  warranto 
holds   office   under  the 
his  successor  is  elected 


and  qualified,  a  complaint  in  inter- 
vention in  such  proceedings  which  al- 
leges that  the  officer  wrongfully  with- 
holds the  office  but  directly  avers  that 
the  intervenor  has  failed  to  qualify, 
fails  to  state  a  cause  of  action.  Peo- 
ple v.  Green   (1869)    1   Ida.  235. 

Time  for  Intervention:  A  com- 
plaint in  intervention,  filed  after  the 
joinder  of  issue  on  demurrer  and  the 
submission  of  the  case  thereby,  is  too 
late.  Ib. 


Actions  Against  Partners. 

Sec.  4112.  When  two  or  more  persons,  associated  in  any  business, 
transact  such  business  under  a  common  name,  whether  it  comprises 
the  names  of  such  persons  or  not,  the  associates  may  be  sued  by  such 
common  name,  the  summons  in  such  cases  being  served  on  one  or 
more  of  the  associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as  if  all  had 
beefi  named  defendants  and  had  been  sued  upon  their  joint  liability. 

C.  P.  1872,  Sec.  388;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Additional  Parties: 

Sec.  4113.  The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights ;  but  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  then  order  them  to  be  brought  in,  and  there- 
upon the  party,  directed  by  the  court,  must  cause  to  be  served  a  copy 
of  the  summons  in  the  action,  and  the  order  aforesaid,  in  like  man- 
ner as  provided  for  the  service  of  the  summons,  upon  each  of  the 
parties  ordered  to  be  brought  in,  who  shall  have  ten  days  or  such 


Historical:  Rev.  St.  1887,  Sec.  4112. 
C.   C.   P.   1881,   Sec.  203. 

California   Legislation:     Same:  C. 
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time  as  the  court  may  order,  after  service  in  which  to  appear  and 
plead;  and  in  case  such  party  fail  to  appear  and  plead  within  the 
time  aforesaid,  the  court  may  cause  his  default  to  be  entered  and  pro- 
ceed as  in  other  cases  of  default,  or  make  such  other  order  as  the 
condition  of  the  action  and  justice  shall  require,  and  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  person  not  a 
party  to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  party,  it  may  order  him 
to  be  brought  in  by  the  proper  amendment. 


Historical:  Rev.  St.  18  87,  Sec.  4113. 
C.  C.  P.   1881,  Sec.  204. 

California  Legislation:  Same  in 
part:  C.  C.  P.  1872,  Sec.  389;  Deer- 
ing-'s  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Bringing  in  addi- 
tional parties  in  partition:     Sec.  45  6  9. 

Cited:  Willman  v.  Friedman  (18  94) 

4  Ida.  209;  38  Pac.  937;  Stevens  v. 
Home  Saving's  and  Loan  Assn.  (18  98) 

5  Ida.  741;  51  Pac.  779,  986. 
Possible  Claimants:     Where  in  an 

action  against  a  carrier  for  the  loss 
of  property  entrusted  to  it,  there  is 
any  question  or  doubt  as  to  the  party 
to  whom  the  carrier  is  liable,  all  nec- 
essary parties  may  be  brought  in  and 
required  to  set  up  their  interests  and 


determine  their  respective  rights  and 
thus  protect  the  carrier  from  the  as- 
sertion of  any  further  claim  by  other 
parties;  thus,  if  action  is  brought  by 
the  consignor,  the  carrier  may  bring 
the  consignee  in  as  a  party  to  have 
his  right  adjudicated  aticl  protect  the 
carrier  from  further  liability  to  him. 
Pratt  v.  Northern  Pac.  Express  Co. 
(1907)   13  Ida.  90  Pac.  341. 

Time  of  Order:  Other  parties  may 
be  brought  in  at  any  stage  of  the  ac- 
tion before  decision  of  the  court  or 
verdict  of  the  jury,  when  it  is  ascer- 
tained that  they  are  necessary  par- 
ties. First  Nat.  Bank  of  Hailey  v. 
Bews  (1892)  3  Ida.  486;  31  Pac.  816. 


Unknown  Owners  or  Heirs  as  Parties. 

Sec.  4114.  In  all  actions  or  proceedings  to  obtain  title  or  posses- 
sion, or  to  remove  adverse  claim  of  title,  or  to  quiet  title,  or  for  par- 
tition, or  for  sale,  or  for  foreclosure  of  any  incumbrance,  or  enforce- 
ment of  any  trust,  or  specific  performance  of  any  contract,  or  for  any 
other  disposition  of  any  property,  real,  personal,  or  mixed,  situate 
within  the  State  of  Idaho,  including  choses  in  action  either  situate 
within,  or  due  or  claimed  to  be  due  from  persons,  firms  or  corpora- 
tions resident  within,  the  State  of  Idaho,  persons  may  be  made  par- 
ties defendant  either  on  the  filing  of  the  complaint,  cross-complaint 
or  complaint  in  intervention,  as  the  case  may  be,  or  at  any  time 
thereafter  by  amendment  thereof,  by  the  name  and  description  of 
unknown  owners,  or  unknown  heirs,  or  unknown  devisees  of  any  de- 
ceased person  or  by  all  of  such  designations.  When  persons  are  made 
parties  defendant  by  the  designation  of  unknown  owners  there  shall 
be  added  to  such  designation  a  brief  description  of  the  property,  real, 
personal,  or  mixed,  including  choses  in  action  as  aforesaid,  of  which 
such  persons  are  claimed  or  supposed  to  be  unknown  owners  or 
claimants  or  parties  in  interest.  When  any  persons  are  made  defend- 
ant by  the  style  and  description  of  unknown  heirs,  there  shall  be 
added  to  such  designation  of  them  the  name  of  the  deceased  person 
of  whom  they  shall  be  claimed  or  supposed  to  be  the  heirs.  When 
persons  are  made  defendant  by  the  style  and  description  of  unknown 
devisees,  there  shall  be  added  to  such  designation  the  name  of  the 
deceased  person  of  whom  they  shall  be  claimed  or  supposed  to  be  tb 
devisees. 

Historical:  Laws  1903,  370,  Sec.  f. 
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Same:  Summons,  Affidavit  and  Publication. 

Sec.  4115.  When  persons  are  made  defendant  by  any  or  all  of  the 
designations  above  mentioned,  such  persons  shall  be  named  as 
defendants  by  such  designations  respectively  in  all  summons  which 
shall  thereafter  issue  in  the  action.  After  the  issue  of  any  such  sum- 
mons in  the  action  or  proceedings,  on  the  filing  of  an  affidavit  made 
by  or  on  behalf  of  the  plaintiffs  in  the  action,  or  some  one  or  more 
of  them,  stating  that  there  are  persons  interested  in  the  controversy 
whose  names  are  unknown  to  the  plaintiffs,  or  any  of  them,  and,  in 
case  of  unknown  heirs  and  devisees,  that  there  are  persons  interested 
in  the  controversy  whose  names  are  unknown  to  the  plaintiffs  in  the 
action  or  any  of  them,  and  who  derive  their  interest  as  heirs  of 
some  person  deceased,  naming  such  person,  or  as  devisees  of  such 
deceased  person,  naming  such  person,  or  both  as  such  heirs  and  dev- 
isees, or  either  as  heirs  or  devisees,  and  that  none  of  the  plaintiffs 
know  whether  as  heirs  or  devisees,  and  that  the  names  of  such 
heirs  and  devisees  are  unknown  to  the  plaintiffs,  the  court 
or  judge  thereof,  or  the  probate  judge  of  the  county  in 
which  the  action  is  pending,  must  direct  that  publication 
be  made  of  such  summons  in  a  newspaper  to  be  designated  as 
most  likely  to  give  notice  to  the  person  or  persons  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable  at  least  once 
a  week  and  for  not  less  than  one  month.  Proof  of  such  publication 
of  summons  shall  be  made  in  the  manner  now  provided  by  law  for 
proof  of  publication  of  summons.  The  service  of  such  summons  upon 
persons  made  parties  as  aforesaid  shall  be  deemed  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  for  publication. 

Historical:    Laws  1903,  370,  Sec.  2. 

Cross   Reference:     Publication  of 
summons:    Sees.  4145,  4146. 

Same:  Effect  of  Judgments  and  Decrees. 

Sec.  4116.  Judgments  and  decrees  rendered  in  actions  or  pro- 
ceedings when  persons  have  been  made  parties  and  served  by  publi- 
cation as  aforesaid,  shall  have  the  same  effect  in  all  respects  as  if 
such  persons  had  been  made  parties  by  their  own  proper  names,  and 
had  been  served  by  publication  and  mailing  of  summons  according 
to  the  statutes  in  such  case  made  and  provided.  If  in  such  action 
or  proceeding  persons  are  made  parties  by  the  designation  of  un- 
known heirs  as  aforesaid,  the  judgment  or  decree  shall  be  conclusive 
as  to  all  heirs  of  such  deceased  party.  When  in  any  action  or  pro- 
ceeding persons  are  made  defendants  by  the  designation  of  unknown 
devisees  as  aforesaid,  the  judgment  or  decree  in  such  proceeding 
shall  be  conclusive  as  against  all  devisees  of  such  deceased  person. 
When  in  any  action  or  proceeding  persons  are  made  defendants  by 
the  designation  of  unknown  owners  as  aforesaid,  the  judgment  or 
decree  rendered  in  such  action  or  proceeding  shall  be  conclusive  as 
against  the  world,  including  all  contingent  interests  in  the  contro- 
versy and  persons  not  in  being  who  may  have  an  interest  or  contin- 
gent interest  therein. 

Historical:   Laws  1903,  370,  Sec.  3. 
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TITLE  4. 

OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 


Section 

4120.    Actions  relating-  to  real  prop- 
erty. 

Actions  for  penalties  and 
against  officers. 

Actions   against  counties. 

Other  actions:  Venue  deter- 
mined by  residence. 

Improper  venue:  Proceedings. 


4121. 

4122. 
4123. 

4124. 


Section 

4125.  Change      of      venue:  When 

granted. 

4126.  Same:        Disqualification  of 
judge. 

4127.  Same:      Transmission    of  pa- 
pers. 

4128.  Same:  Proceedings  after  judg- 
ment. 


Actions  Relating  to  Real  Property. 

Sec.  4120.  Actions  for  the  following  causes  must  be  tried  in  the 
county  in  which  the  subject  of  the  action  or  some  part  thereof  is 
situated,  subject  to  the  power  of  the  court  to  change  the  place  of 
trial,  as  provided  in  this  Code: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or  inter- 
est and  for  injuries  to  real  property; 

2.  For  the  partition  of  real  property; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property.  Where 
the  real  property  is  situated  partly  in  one  county  and  partly  in  an- 
other, the  plaintiff  may  select  either  of  the  counties,  and  the  county 
so  selected  is  the  proper  county  for  the  trial  of  such  action. 


Historical:  Rev.  St.  1887,  Sec.  4120. 
C.  C.  P.  1881,  Sec.  205. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  392;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  for  Penalties  and  Against  Officers. 

Sec.  4121.  Actions  for  the  following  causes  must  be  tried  in  the 
eounty  where  the  cause,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  court  to  change  the  place  of  trial : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  stat- 
ute, except,  that  when  it  is  imposed  for  an  offense  committed  on  a 
lake,  river  or  other  stream  of  water,  situated  in  two  or  more  coun- 
ties, the  action  may  be  brought  in  any  county  bordering  on  such  lake, 
river,  or  stream,  and  opposite  to  the  place  where  the  offense  was 
committed ; 

2.  Against  a  public  officer,  or  person  specially  appointed  to  exe- 
cute his  duties,  for  any  act  done  by  him  in  virtue  of  his  office ;  or 
against  a  person  who,  by  his  command  or  in  his  aid,  does  anything 
touching  the  duties  of  such  officer. 


Historical:  Rev.  St.  1887,  Sec.  4121. 
C.  C.  P.   1881,  Sec.  206. 

Same :  C. 


California  Legislation; 


C.  P.  1872,  Sec.  393;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  Against  Counties. 

Sec.  4122.  An  action  against  a  county  may  be  commenced  and 
tried  in  such  county,  unless  such  action  is  brought  by  a  county,  in 
which  case  it  may  be  commenced  and  tried  in  any  county,  not  a  party 
thereto. 
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Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation : 


St.  1887,  Sec.  4122. 
207. 

Somewhat 


similar:  C.  C.  P.  1872,  Sec.  394;  now 
similar  by  amendment,  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Other  Actions :  Venue  Determined  by  Residence. 

Sec.  4123.  In  all  other  cases,  the  action  must  be  tried  in  the  coun- 
ty in  which  the  defendants,  or  some  of  them,  reside,  at  the  commence- 
ment of  the  action;  or,  if  none  of  the  defendants  reside  in  the  State, 
or,  if  residing  in  this  State,  the  county  in  which  they  reside  is  un- 
known to  the  plaintiff,  the  same  may  be  tried  in  any  county  which 
the  plaintiff  may  designate  in  his  complaint;  and  if  the  defendant 
is  about  to  depart  from  the  State,  such  action  may  be  tried  in  any 
county  where  either  of  the  parties  reside,  or  service  is  had,  subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial,  as 
provided  in  this  Code :  Provided,  That  in  all  actions  against  life  or 
fire  insurance  companies,  suit  or  action  may  be  commenced  and  tried 
in  the  county  where  the  death  occurred  or  the  loss  was  sustained. 


Historical:  Rev.  St.  18  87,  Sec.  412  3 
(see  C.  C.  P.  1881,  Sec.  208), 
amended  Laws  1897,  9,  Sec.  1;  re-en- 
acted Laws  1899,  292,  Sec.  1. 

California  Legislation:  Same  to 
proviso,  rest  omitted:  C.  C.  P.  1872, 
Sec.  395;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Actions  against 
insurance  companies  may  be  brought 
where  the  loss  occurs  or  where  the 
policy  holder  resides:     Sec.  2884. 

Cited:  Guynn  v.  McDaneld  (18  95) 
4  Ida.  605;  43  Pac.  74. 

Actions       Against       Corporations : 

Either  a  domestic  corporation  or  a 
foreign  corporation  which  has  com- 


plied with  the  requirements  of  the 
statute  prescribing  the  conditions  on 
which  it  may  do  business  in  the  State, 
is  entitled  to  be  sued  in  the  county 
in  which  its  principal  place  of  busi- 
ness is  located.  (Over-ruled:  Boyer  v. 
No.  Pac.  Ry.  Co.  post.)  Easely  v. 
New  Zealand  Ins.  Co.  (1894)  4  Ida. 
205;    38   Pac.  405. 

Same:  Foreign  corporations  may 
be  sued  in  any  county  of  the  State  al- 
though the  designated  agent  for  the 
service  of  process  resides  in  some  oth- 
er county  than  that  of  suit.  (Over- 
ruling Easley  v.  Ins.  Co.  ante.)  Boyer 
v.  No.  Pac.  Ry.  Co.  (1901)  8  Ida.  74; 
66   Pac.  826. 


Improper  Venue:  Proceedings. 

Sec.  4124.  If  the  county  in  which  the  action  is  commenced  is  not 
the  proper  county  for  the  trial  thereof,  the  action  may,  notwithstand- 
ing, be  tried  therein,  unless  the  defendant,  at  the  time  he  appears 
and  answers  or  demurs,  files  an  affidavit  of  merits,  and  demands,  in 
writing,  that  the  trial  be  had  in  the  proper  county. 


Historical:  Rev.  St.  1887,  Sec.  412  4. 
C.  C.  P.  1881,  Sec.  209. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  396;  Deering  s  Code, 
ib.;   Kerr's  Code,  ib. 

Cited:  Easely  v.  New  Zealand  Ins. 
Co.  (1894)  4  Ida.  205;  38  Pac.  405. 

Rights      of      Cross  Complainant: 

Where  an  action  is  commenced  to 
contest  the  foreclosure  of  a  chattel 
mortgage,   and   a   cross-complaint  is 


filed  seeking  to  foreclose  a  real  es- 
tate mortgage  covering  property  in 
another  county  and  given  to  secure 
the  same  debt  for  which  the  chattel 
mortgage  was  given,  the  court  in 
which  the  action  is  commenced  has 
jurisdiction  to  foreclose  the  real  es- 
tate mortgage,  and  the  cross-com- 
plainant is  not  entitled  to  a  change 
of  venue  to  the  county  in  which  the 
real  property  is  situated.  Murphy  v. 
Russel  (1901)  8  Ida.  151;  67  Pac.  427. 


Change  of  Venue:  When  Granted. 

Sec.  4125.  The  court  may,  on  motion,  change  the  place  of  trial  in 
the  following  cases: 

1.  When  the  county  designated  in  the  complaint  is  not  the 
proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  cannot 
be  had  therein ; 
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3.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would       rjromoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from  acting. 


Historical:  Rev.  St.  18  87,  Sec.  412  5. 
C.  C.  P.  1881,  Sec.  210. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  397;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Application  for 
change  of  venue  may  be  heard  and 
determined  at  chambers:  Sec.  3890. 
Grounds  of  disqualification  of  judge: 
Sec.  3900. 

Cited:  Easely  v.  New  Zealand  Ins. 
Co.  (1894)  4  Ida.  205;  38  Pac.  405. 

Popular  Prejudice:  Where  a  mo- 
tion for  change  of  venue  is  based  on 
the  ground  of  popular  prejudice,  sup- 
ported by  the  affidavit  of  the  appli- 
cant and  denied  by  the  counter  affi- 
davit of  the  adverse  party,  supported 
by  the  affidavits  of  100  citizens  show- 
ing that  each  of  them  is  competent 
to  sit  as  a  juror  in  the  case,  it  is 
error  to  grant  the  motion,  although 
the  applicant  alleges  without  contra- 
diction that  two  juries  had  failed  to 
agree  in  the  case.  Sommercamp  v. 
Catlow   (1878)    1   Ida.  717. 

Counter  affidavits  may  be  filed  in 
opposition  to  a  motion  for  change  of 
venue  on  the  ground  of  popular  pre- 
judice. Hyde  v.  Harkness  (187  5)  1 
Ida.  601. 

Convenience  of  Witnesses:  A  mo- 
tion for  change  of  venue  on  the 
ground  of  convenience  of  witnesses 
is  addressed  to  the  sound  discretion 
of  the  trial,  court  and  its  action  will 
not  be  reversed  in  the  absence  of  an 


abuse  of  discretion.  Shirley  v.  No- 
dine  (1878)   1  Ida.  696. 

Where  an  application  for  change  of 
venue  on  the  ground  of  convenience 
of  a  witness  shows  that  the  witness 
resides  in  another  State,  the  appli- 
cant should  at  least  allege  that  the 
witness  had  promised  to  attend  the 
trial  if  the  change  should  be  ordered; 
it  is  insufficient  to  allege  that  he 
thinks  that  he  will  do  so.  Ib. 

Prejudice  of  Judge:  Prejudice  of 
the  judge  is  ground  for  &  change  of 
venue  under  this  section  in  view  of 
Const.  Art.  1,  Sec.  18,  which  requires 
the  courts  to  administer  justice  with- 
out prejudice.  (Stockslager,  C.  J.,  dis- 
sents.) Day  v.  Day  (1906)  12  Ida. 
556;    86   Pac.  531. 

When  a  District  Judge  is  disqual- 
ified from  acting  as  a  judge  in  a 
case  pending  in  his  court,  and  a  mo- 
tion is  made  for  a  change  of  venue 
on  the  ground  of  such  disqualifica- 
tion, it  is  the  duty  of  such  judge  to 
grant  a  change  of  venue,  and  such 
duty  is  mandatory  and  not  discre- 
tionary. Gordon  v.  Conor  (1897)  5 
Ida.   673;    51  Pac.  747. 

Where  a  motion  is  made  and  sus- 
tained for  change  of  venue  on  the 
ground  of  disqualification  of  the 
judge,  such  judge  has  no  power  to 
pass  upon  questions  preliminary  to 
the  trial,  such  as  the  question  of 
convenience  of  witnesses  as  deter- 
mining the  place  of  trial.  Gordon  v. 
Conor  (1897)  5  Ida.  673;  51  Pac.  747. 


Same:  Disqualification  of  Judge. 

Sec.  4126.  'Whenever  in  any  action  pending  before  any  court,  the 
judge  or  justice  thereof  shall  be  disqualified  from  acting  therein,  or, 
if  from  any  cause  the  court  orders  the  place  of  trial  to  be  changed, 
it  must  be  transferred  for  trial  to  such  other  court  of  competent  ju- 
risdiction as  may  be  agreed  upon  by  the  parties  by  stipulation  in  writ- 
ing in  open  court,  and  entered  in  the  minutes;  or,  if  they  do  not  so 
agree,  then  to  the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows : 

First.    If  in  the  District  Court,  to  another  District  Court. 

Second.  If  in  the  probate  court,  to  the  District  Court  in  the  same 
county. 

Third.  If  in  a  justice  court,  to  another  justice's  court  in  the 
same  county. 

Fourth.  Whenever  the  Judge  of  any  District  Court  shall  be  dis- 
qualified from  hearing  any  cause  pending  therein,  and  any  of  the 
attorneys  of  record  in  such  cause  shall  petition  the  Governor  to  re- 
quest that  the  Judge  of  some  other  District  Court  hold  court  in  the 
county  wherein  such  cause  is  pending,  the  Governor  may  request  the 
Judge  of  the  District  Court  of  some  other  district,  who  is  not  dis- 
qualified, to  hold  court  in  the  county  in  whicl-  such  cause  is  pending; 
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and,  upon  receiving  such  request  from  the  Governor,  it  shall  be  the 
duty  of  the  Judge  so  requested  to  hold  such  court  and  to  try  and  de- 
termine such  cause,  and  it  shall  be  the  duty  of  the  disqualified  Judge 
to  hold  court  for  an  equal  length  of  time  for  the  Judge  who  takes  his 
place,  if  so  requested  by  such  Judge.  The  request  of  the  attorneys 
hereinbefore  provided  for  shall  be  .in  writing,  filed  in  the  cause,  and 
a  copy  thereof,  together  with  a  list  of  all  the  attorneys  of  record  in 
such  cause,  shall  be  certified  by  the  clerk  of  the  court  to  the  Governor 
as  speedily  as  possible. 


'  Historical:  Rev.  St.  1887,  Sec.  4126. 
amended  Laws  1907,  578,  Sec.  1. 

California  Legislation:  Similar 
through  3rd  sub.  div.:  C.  C.  P.  1872, 
Sec.  398;  as  amended,  Deering's  Code, 
ib.;  further  amended,  Kerr's  Code,  ib. 

Cross    Reference:    District  Judge 


may  hold  court  in  other  districts:  Sec. 
3886,  also  Const.  Art.  5,  Sec.  12. 
Judge  pro.  tern.  may  try  cause: 
Const,  ib.  Grounds  of  disqualifica- 
tion: Sec.  3900. 

Cited:  Gordon  v.  Conor  (1897)  5 
Ida.   673;   51  Pac.  747. 


Same:  Transmission  of  Papers. 

Sec.  4127.  When  an  order  is  made  transferring  an  action  or  pro- 
ceeding for  trial,  the  clerk  of  the  court,  or  justice  of  the  peace,  must 
transmit  the  pleadings  and  papers  therein  to  the  clerk  or  justice  of 
the  court  to  which  it  is  transferred.  The  costs  and  fees  thereof,  and 
of  filing  the  papers  anew,  must  be  paid  by  the  party  at  whose  in- 
stance the  order  was  made.  The  court  to  which  an  action  or  pro- 
ceeding is  transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 


Historical:  Rev.  St.  1887,  Sec.  4127. 
C.  C.  P.   1881,  Sec.  212. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  399;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same:  Proceedings  After  Judgment. 

Sec.  4128.  When  an  action  or  proceeding  affecting  the  title  to  or 
possession  of  real  estate  has  been  brought  in  or  transferred  to  any 
court  of  a  county  other  than  the  county  in  which  the  real  estate,  or 
some  portion  of  it,  is  situated,  the  clerk  of  such  court  must,  after  final 
judgment  therein,  certify,  under  his  seal  of  office,  and  transmit  to 
the  corresponding  court  of  the  county  in  which  the  real  estate  affected 
by  the  action  is  situated,  a  copy  of  the  judgment.  The  clerk  receiv- 
ing such  copy  must  file,  docket,  and  record  tne  judgment  in  the  rec- 
ords of  the  court,  briefly  designating  it  as  a  judgment  transferred 
from    court,  (naming  the  proper  court.) 


Historical:  Rev.  St.  1887,  Sec.  4128. 
C.  C.  P.  1881,  Sec.  213. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  400;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Actions  Commenced  by  Filing  Complaint. 

Sec.  4138.  Civil  actions  in  the  courts  of  this  State  are  commenced 
by  filing  a  complaint. 


Historical:  Rev.  St.  1887,  Sec.  4138. 
C.  C.  P.  1881,  Sec.  214. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  405;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cited:  Gold  Hunter  Min.  etc.  Co. 
v.  Holleman  (1891)  3  Ida.  99;  27  Pac. 
413. 


Endorsements  on  Complaint:  Iussuance  of  Summons:  Appearance. 

Sec.  4139.  The  clerk  must  indorse  on  the  complaint,  the  year, 
month,  day,  hour  and  minute  that  it  is  filed,  and  at  any  time  within 
one  year  thereafter  the  plaintiff  may  have  a  summons  issued ;  and  if 
the  action  be  brought  against  two  or  more  defendants  who  reside  in 
different  counties,  may  have  a  summons  issued  for  each  of  said  coun- 
ties. But  at  any  time  within  the  year  after  the  complaint  is  filed, 
the  defendant  may,  in  writing,  or  by  appearing  and  answering  or  de- 
murring, waive  the  issuing  of  summons,  or  if  the  action  be  brought 
upon  a  joint  contract  by  two  or  more  defendants,  and  one  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be  served  or  ap- 
pear after  the  year,  at  any  time  before  trial. 


ed,  Deering-'s  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  Gold  Hunter  Min.  etc.  Co. 
v.  Holleman  (1891)  3  Ida.  99;  27  Pac. 
413. 


Historical:  Rev.  St.  18  87,  Sec.  4139, 
(see  C.  C.  P.  1881.  Sec.  215) 
amended  Laws  1895,  139,  Sec.  1;  re- 
enacted  Laws  1899,   271,  Sec.  1. 

California  Legislation:     See  C.  C. 

P.  1872,  Sec.  406;  similar  as  amend- 

Form  and  Contents. 

Sec.  4140.  The  summons  must  be  directed  to  the  defendant,  signed 
by  the  clerk,  and  issued  under  the  seal  of  the  court,  and  must  contain : 

1st.  The  name  of  the  parties  to  the  action,  the  court  in  which  it 
is  brought,  and  the  county  in  which  the  complaint  is  filed; 

2d.  If  the  summons  is  for  service,  a  statement  that  complaint  has 
been  filed  against  the  defendant,  a  copy  of  which  is  attached  to  such 
summons,  but  when  the  summons  is  an  alias  for  publication,  a  state- 
ment of  the  nature  of  the  action  in  general  terms; 

3d.  The  direction  that  the  defendant  appear  and  answer  the 
complaint  within  twenty  days,  if  the  summons  is  served  within  the 
district  within  which  the  action  is  brought,  and  within  forty  days 
if  served  elsewhere; 

4th.  In  an  action  arising  on  contract  for  the  recovery  of  money 
or  damages  only,  a  notice  that  unless  the  defendant  so  appears  and 
answers  the  plaintiffs  will  take  judgment  for  the  sum  demanded  in 
the  complaint; 

5th.    In  other  actions,  a  notice  that  unless  defendant  so  appears 
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and  answers,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint.  The  name  of  the  plaintiff's  attorney,  with 
his  post  office  address  or  residence  must  be  indorsed  on  the  summons. 


Historical:  Rev.  St.  18  87,  Sec.  4140, 
(see  C.  C.  P.  1881,  Sec.  216) 
amended  Laws  1907,  537,  Sec.  1.  "Ap- 
ply to  the  court"  for  "appeal"  in  sub. 
div.  5. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  407;  as  amended. 
Deering's  Code,  ib.;  further  amended, 
Kerr's  Code,  ib. 

Cross  Reference:  Summons  must 
be  endorsed  by  resident  attorney: 
Sec.  4198.  Sheriff  must  endorse  time 
of  reception  on  process:  Sec.  2  02  4. 
Summons  in  partition:  Sec.  4564;  in 
election  contests:  Sec.  5035;  in  con- 
demnation proceedings:  Sec.  5217;  in 
action  to  condemn  lands  for  mining 
purposes:  Sec.  3226;  in  proceedings 
for  assessment  of  damages  against 
drainage    districts:    Sec.    2  455;  after 


judgment  in  proceedings  against  joint 
debtors:   Sees.  4860-61. 

In  computing  time  the  first  day  is 
excluded  and  the  last  day  included: 
Sec.  11. 

Sufficiency  of  Summons:  A  sum- 
mons that  states  the  names  of  the 
parties  to  the  action,  the  court  in 
which  it  is  brought,  the  county  in 
which  the  complaint  is  filed,  a  state- 
ment of  the  nature  of  the  action  in 
general  terms,  a  direction  that  the 
defendant  appear  and  answer,  and, 
if  for  damages,  a  notice  that  unless 
defendant  so  appears  and  answers 
the  plaintiff  will-  apply  to  the  court 
for  the  relief  demanded  in  the  com- 
plaint, is  sufficient  to  give  jurisdic- 
tion although  it  does  not  state  the 
amount  demanded.  Hill  v.  Morgan 
(1904)  9  Ida.  718;  76  Pac.  323. 


Alias  Summons. 

Sec.  4141.  If  the  summons  is  returned  without  being  served  on 
any  or  all  the  defendants,  the  clerk,  upon  the  demand  of  the  plain- 
tiff, may  issue  an  alias  summons  in  the  same  form  as  the  original. 


Historical:  Rev.  St.  1887,  Sec.  4141. 
C.  C.  P.  1881,  Sec.  217. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  408;  as  amended  pro- 
vides for  lost  summons:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Form  of  Alias:  An  alias  summons 
must  be  in  the  same  form  as  the  ori- 
ginal but  need  not  be  in  identically 
the  same  language,  and  is  not  viti- 
ated by  the  insertion  of  a  few  addi- 
tional words  which  could  not  mislead 


anyone  interested  in  the  action,  and 
do  not  attempt  to  change  the  nature 
of  the  action  or  the  demand  for  re- 
lief. Hill  v.  Morgan  C1904)  9  Ida. 
718;  76  Pac.  323. 

Presumption  of  Demand:  In  con- 
sidering the  sufficiency  of  an  alias 
summons,  it  will  be  presumed  that 
the  demand  on  the  clerk  was  duly 
made  therefor,  in  the  absence  of  any 
showing  to  the  contrary.  Ib. 


Lis  Pendens. 

Sec.  4142.  In  an  action  affecting  the  title  or  the  right  of  posses- 
sion of  real  property,  the  plaintiff  at  the  time  of  filing  the  complaint, 
and  the  defendant  at  the  time  of  filing  his  answer,  when  affirmative 
relief  is  claimed  in  such  answer,  or  at  any  time  afterwards,  may  file 
for  record  with  the  recorder  of  the  county  in  which  the  property  or 
some  part  thereof  is  situated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  action  or  de- 
fense, and  a  description  of  the  property  in  that  county  affected  there- 
by. From  the  time  of  filing  such  notice  for  record  only  shall  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby  be  deemed 
to  have  constructive  notice  of  the  pendency  of  the  action,  and  only 
of  its  pendency  against  parties  designated  by  their  real  names. 


Historical:  Rev.  St.  1887,  Sec. 
4142.     C.  C.  P.  1881,  Sec.  218. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  409;  same  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Cross  Reference:  Lis  pendens  in 
actions  on  official  bonds:  Sec.  314; 
in  suits  for  partition:    Sec.  4563. 
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Service  of  Summons:  Return. 

Sec.  4143.  The  summons  may  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  any  other  person  over 
the  age  of  eighteen,  not  a  party  to  the  action.  A  copy  of  the  com- 
plaint must  be  served  with  the  summons,  unless  two  or  more  defend- 
ants are  residents  of  the  same  county,  in  which  case  a*  copy  of  the 
complaint  need  only  be  served  upon  one  of  such  defendants^  When 
the  summons  is  served  by  the  sheriff,  it  must  be  returned  with  his 
certificate  of  its  service,  and  of  the  service  of  a  copy  of  the  com- 
plaint when  such  copy  is  served,  to  the  office  of  the  clerk  from  which 
it  issued.  When  it  is  served  by  any  other  person,  it  must  be  re- 
turned to  the  same  place,  with  an  affidavit  of  such  person  of  its  ser- 
vice, and  of  the  service  of  a  copy  of  the  complaint,  when  such  copy 
is  served. 


Historical:  Rev.  St.  1887,  Sec. 
4143.  C.  C.  P.  1881,  Sec.  219. 

California      legislation :  Almost 

identical:     C.   C.   P.    1872,  Sec.  410; 

now  same  by  amendment:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Exemption  from  Service:  A  non- 
resident who  commences  a  suit  in  the 
Circuit  Court  of  the  United  States 
against  a  resident  of  this  State,  and 
attends  in  this  State  for  the  purpose 
of  conducting  said  suit,  is  not  by 
reason  of  such  attendance,  exempt 
from  service  of  summons  in  a  suit 
against  him  brought  by  the  defend- 

Same:  Manner  of  Service. 


ant  in  the  suit  brought  by  him. 
Guynn  v.  McDaneld  (1895)  4  Ida. 
605;  43  Pac.  74. 

Motion  to  Quash:  Where  the  sher- 
iff returns  that  he  served  a  certi- 
fied copy  of  the  complaint  with  the 
summons,  a  motion  to  quash,  based 
on  an  affidavit  stating  that  no  copy 
of  the  complaint  has  been  served 
with  the  summons,  is  properly  over- 
ruled, where  the  defendant  refuses  to 
produce  the  copy  of  the  complaint 
served  on  him  after  being  ordered  to 
do  so.  Forsman  v.  Bright  (1902)  8 
Ida.  467;  69  Pac.  473. 


Sec.  4144.  The  summons  must  be  served  by  delivering  a  copy 
thereof  as  follows: 

First.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State:  To  the  president  or  other  head  of  the  corpora- 
tion, secretary,  cashier  or  managing  agent  thereof:  Provided,  That 
if  such  president,  secretary,  cashier  or  managing  agent  shall  all  have 
removed  from,  or  ceased  to  be  resident  of,  or  be  absent  more  than 
thirty  days  from,  the  State,  then  service  may  be  made  by  delivering 
a  copy  of  the  summons  and  a  copy  of  the  complaint  to  the  auditor 
of  the  county  in  which  the  principal  business  office  of  such  corpora- 
tion is  located  according  to  its  articles  of  incorporation,  in  the  same 
manner  and  with  the  same  effect  as  though  such  service  had  been 
made  upon  any  of  the  above  mentioned  officers  or  agents  of  such 
company.  And  it  shall  be  the  duty  of  such  auditor  to  forward  a 
copy  of  any  such  summons  so  served  on  him  by  registered  mail 
to  any  such  officer  or  agent  of  such  company  whose  address  may- 
be known  to  him,  but  no  failure  on  the  part  of  such  auditor  to  mail 
such  copy  of  summons  shall  affect  the  validity  of  the  service  there- 
of :  Provided,  That  nothing  herein  contained  shall  be  construed 
to  prevent  or  invalidate  the  service  of  such  summons  upon  any  such 
officer  or  agent  in  any  other  county  in  which  he  may  be  found. 

Second.  If  the  suit  is  against  a  foreign  corporation  or  a  non- 
resident joint  stock  company,  or  association  doing  business  and  hav- 
ing a  managing  or  business  agent,  cashier  or  secretary  within  this 
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State,  to  such  agent,  cashier  or  secretary,  or  to  any  station,  ticket  or 
other  agent  of  such  corporation,  transacting  business  thereof,  in 
the  county  where  the  action  is  commenced,  and  if  there  is  no  such 
agent  in  said  county  then  service  may  be  made  upon  any  such  agent 
in  any  other  county. 

Third.  And  wherever  any  foreign  corporation  or  non-resident 
joint  stock  company  or  association  shall  not  have  any  designated 
person  actually  residing  in  the  county  in  which  said  corporation  or 
joint  stock  company  shall  be  doing  business  in  this  State  upon  whom 
process  can  be  served  as  provided  in  Section  2792  of  these  Codes,  or 
when  the  agent  of  such  company,  appointed  as  provided  in  said  sec- 
tion, shall  have  removed  from,  or  ceased  to  be  a  resident  of,  or  be 
absent  more  than  thirty  days  from,  said  county,  then  the  auditor  of 
said  county,  shall  be  and  is  hereby  designated  as  the  authorized  agent 
of  such  corporation  or  joint  stock  association,  upon  whom  process  is- 
sued by  authority  of  or  under  any  law  of  this  State,  may  be  served 
with  like  effect  as  though  said  service  were  made  upon  the  agent  or 
person,  appointed  or  designated  as  provided  in  Section  2792  of  these 
Codes,  and  it  shall  be  the  duty  of  such  auditor  to  forward  a  copy  of 
any  such  summons  so  served  on  him,  by  registered  mail,  to  the  prin- 
cipal business  office  of  such  corporation,  if  the  address  of  such  office 
be  known  to  him,  but  no  failure  on  the  part  of  such  auditor  to  mail 
such  copy  of  summons  shall  affect  the  validity  of  the  service  thereof. 

Fourth.  If  against  a  minor  under  the  age  of  fourteen  years  re- 
siding within  this  State,  to  such  minor  personally,  and  also  to  his 
father,  mother  or  guardian,  or  if  there  be  none  in  the  State,  then  to 
any  person  having  the  care  or  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed. 

Fifth.  If  against  a  person  residing  in  this  State  who  has  been 
judicially  declared  to  be  of  unsound  mind,  or  incapable  of  conducting 
his  own  affairs  and  for  whom  a  guardian  has  been  appointed,  to  such 
person  and  also  to  his  guardian. 

Sixth.  If  against  a  county,  city  or  town,  to  the  chairman  of  the 
board  of  county  commissioners,  mayor,  president  or  chairman  of  the 
council  or  trustees  or  other  head  of  the  legislative  department  there- 
of. 

Seventh.  In  all  other  cases  to  the  defendant  personally,  or  by 
leaving  a  copy  thereof,  and  a  copy  of  the  complaint  in  the  cause,  at 
the  usual  place  of  abode  of  the  defendant,  with  a  member  of  the  fam- 
ily over  the  age  of  twenty-one  years. 


Historical:  Rev.  St.  18  87,  Sec.  4144; 
amended  Laws  1897,  13,  Sec.l;  re- 
enacted  Laws  1899,  293,  Sec.  1; 
amended  Laws  1907,  319,  Sec.  1. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  411;  as 
amended,  Deering's  Code,  ib. ;  Kerr's 
Code,  ib. 

Cross  Reference:  Service  of  pro- 
cess on  cities  and  villages:  Sec. 
227  3;  on  foreign  corporations:  Sec. 
2792;  on  insurance  companies:  Sec. 
2883;  on  foreign  secret  fraternal  in- 
surance companies:  Sees.  2S91,  2893; 
on    assessment    life    companies:  Sec. 


2886;  on  surety  companies:  Sec.  2939; 
in  actions  against  the  State  to  quiet 
title  against  transfer  tax  liens:  Sec. 
1897.  Service  of  papers  on  sheriff  for 
prisoners  in  county  jail:  Sec.  8537. 
Transmission  of  summons  by  tele- 
graph for  service:   Sec.  4895. 

Foreign  Corporations:  Foreign  cor- 
porations may  be  sued  in  any  county 
of  the  State  although  the  designated 
agent  for  the  service  of  process  re- 
sides in  some  other  county  than  that 
of  suit.  Boyer  v.  No.  Pac.  Ry.  Co. 
(1901)    8  Ida.   74;   66   Pac.  826. 

Proof   of   Service.     Proof   of  ser- 
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vice  of  summons  on  the  president  of 
a  foreign  corporation  without  any- 
thing to  show  that  the  president  was 
the  managing  or  business  agent  or 
cashier  of  the  corporation,  is  fatally 
defective.  Applington  v.  G.  V.  B. 
Mining  Co.  (1898)  6  Ida.  216;  55 
Pac.    2  41. 

Sufficiency  of  Service:  Service  of 
summons   on   a   corporation   is  suffi- 


cient when  made 
had  theretofore 
process,  and  the 
ed   such  service 


upon  a  person  who 
been  served  with 
corporation  accept- 
by   its  appearance, 


where  the  corporation,  through  its 
attorney  or  some  one  authorized  to 
act  for  it,  did  not  inf ornr  the  party 
in  interest  how  a  better  service  could 
be  made.  Hill  v.  Morgan  (1904)  9 
Ida.  718;   76  Pac.  323. 


Service  by  Publication:  Affidavit. 

Sec.  4145.  When  the  person  on  whom  the  service  is  to  be  made  re- 
sides out  of  the  State,  or  has  departed  from  the  State,  or  cannot  after 
due  diligence  be  found  within  the  State,  or  conceals  himself  therein  to 
avoid  the  service  of  summons,  or  is  a  foreign  corporation  having  no 
managing  or  business  agent,  cashier  or  secretary  within  this  State, 
and  the  fact  appears  by  affidavit  to  the  satisfaction  of  the  court  in 
which  the  suit  is  pending,  or  to  the  judge  or  to  the  clerk  thereof  in 
vacation,  and  it  also  appears  by  the  verified  complaint  on  file  that  a 
cause  of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the 
action,  such  court,  or  judge  or  the  clerk  in  the  vacation  of  the  court, 
may  make  an  order  for  the  publication  of  the  summons,  and  an  affi- 
davit setting  forth  in  ordinary  and  concise  language  any  of  the 
grounds  as  above  set  forth  upon  which  the  publication  of  the  sum- 
mons is  asked  for,  shall  be  sufficient  without  setting  forth  or  show- 
ing what  efforts  have  been  made,  or  what  diligence  has  been  exerted, 
in  attempting  to  find  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  414  5, 
(see  C.  C.  P.  1881,  Sec.  221); 
amended  Laws  1907,  319,  Sec.  2. 

California  Legislation:  Similar 
through  "summons",  line  12:  C.  C. 
P.  1872,  Sec.  412;  as  amended,  Deer- 
ing's  Code,  ib.;  additional  provisions 
as  amended,  Kerr's  Code,  ib. 

Cross  Reference:  Publication  of 
summons  in  partition:  Sec.  45  65;  pub- 
lication out  of  justice's  courts:  Sec. 
4660. 

Affidavit  for  Publication:  An  affi- 
davit for  publication  which  describes 
as  the  basis  of  the  action,  a  cause  of 
action  different  from  the  one  alleged 
in  the  complaint,  cannot  be  made  the 
basis  for  an  order  for  publication, 
and  an  order  for  publication  and  pub- 
lication of  summons  under  such  or- 
der are  void  and  do  not  give  an  ab- 


sent defendant  constructive  notice  of 
the  pendency  of  the  action.  Vermont 
Loan  &  Trust  Co.  v.  McGregor  (1897) 
5  Ida.  510;  51  Pac.  104. 

An  affidavit  for  publication  which 
states  that  due  and  diligent  search 
has  been  made  for  defendants  and 
that  they  cannot  be  found  within  the 
State,  but  fails  to  allege  the  facts 
which  constitute  such  due  and  dili- 
gent search,  is  insufficient  to  author- 
ize an  order  for  publication.  Mills 
v.  Smiley  (1904)  9  Ida.  325;  76  Pac. 
786. 

An  affidavit  for  publication  should 
show  whether  the  defendant  is  a  res- 
ident or  nonresident  of  the  State  and 
his  last  place  of  residence,  if  known, 
and  if  such  place  is  unknown,  that 
fact  should  also  appear.  lib. 


Same:  Order  and  Service. 

Sec.  4146.  The  order  must  direct  the  publication  to  be  made  in  a 
newspaper  to  be  designated  as  most  likely  to  give  notice  to  the  person 
to  be  served,  and  for  such  length  of  time  as  may  be  deemed  reasona- 
ble, at  least  once  a  week;  but  publication  against  a  defendant  resid- 
ing out  of  the  State  or  absent  therefrom,  must  not  be  less  than  one 
month.  In  case  of  publication,  where  the  residence  of  a  non-resident 
or  absent  defendant  is  known,  the  court  or  judge  must  direct  a  copy 
of  the  summons  and  complaint  to  be  forthwith  deposited  in  the  post- 
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office,  directed  to  the  person  to  be  served  at  his  place  of  residence. 
When  publication  is  ordered,  personal  service  of  a  copy  of  the  sum- 
mons and  complaint  out  of  the  State,  is  equivalent  to  publication  and 
deposit  in  the  postoffice;  and  in  either  case  the  service  of  the  sum- 
mons is  complete  at  the  expiration  of  the  time  prescribed  by  the  or- 
der for  publication. 

Historical:  Rev.  St.  1887,  Sec.  4146. 
C.  C.  P.  1881,  Sec.  222. 

California  Legislation:  Similar  ex- 
cept "two  months"  for  "one  month" 
in  lines  five  and  six  and  an  addition- 
al provision:  C.  C.  P.  1872,  Sec.  413; 
now  same  except  "two  months"  for 
"one  month";  as  amended,  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Mills  v.  Smiley  (1904)  9  Ida. 
325;    76   Pac.  786. 

Duration     of     Publication.  The 

month  contemplated  by  this  section 
is  a  calendar  month  and  not  a  lunar 
month,  but  a  publication  for  live 
consecutive   weeks   at   intervals   of  a 

Service  on  One  of  Joint  Defendants. 

Sec.  4147.  When  the  action  h  against  two  or  more  defendants 
jointly  or  severally  liable  on  a  contract  and  the  summons  is  served 
on  one  or  more  but  not  on  all  of  them,  the  plaintiff  may  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants. 

Historical:  Rev.  St.  1887,  Sec.  4147.  Cross  Reference:    Judgment  by  de- 

C.  C.  P.  1881,  Sec.  223.  fault  against  one  or  more  of  several 

California  Legislation:     Same:     C.  defendants:    Sec.  4360. 

C.  P.  1872,  Sec.  414;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  * 

Proof  of  Service. 

Sec.  4148.  Proof  of  the  service  of  summons  and  complaint  must 
be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof ; 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  fore- 
man or  principal  clerk,  showing  the  same;  and  an  affidavit  of  a  de- 
posit of  a  copy  of  the  summons  in  the  postoffice  if  the  same  has  been 
deposited;  or, 

4.  The  written  admission  of  the  defendant.  In  case  of  service 
otherwise  than  by  publication,  the  certificate  or  affidavit  must  state 
the  time  and  place  of  service. 

Historical:  Rev.  St.  1887,  Sec.  4148. 
C.  C.  P.  1881,  Sec.  224. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  415;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Jurisdiction  Acquired  by  Service. 

Sec.  4149.  From  the  time  of  the  service  of  the  summons  and  of 
a  copy  of  the  complaint  in  a  civil  action,  where  service  of  a  copy  of  the 
complaint  is  required,  or  of  the  completion  of  the  publication,  when 
service  by  publication  is  ordered,  the  court  is  deemed  to  have  ac- 


week  is  sufficient.  Forsman  v.  Bright 
(1902)  8  Ida.  467;  69  Pac.  473. 

Extra-Territorial  Service:  Where, 
after  order  for  publication,  the  sum- 
mons is  personally  served  on  the  de- 
fendant out  of  the  State,  the  service 
does  not  become  complete  until  the 
expiration  of  the  time  prescribed  in 
the  order  for  publication,  and  the  de- 
fendant has  forty  days  after  the  ex- 
piration of  such  time  in  which  to  an- 
swer; a  default  judgment  entered 
within  such  forty  days  is  void.  Bowen 
v.  Harper  (1899)  6  Ida.  654;  59  Pac. 
179. 


Cross  Reference:  Sheriff  may  re- 
turn process  after  expiration  of  term: 
Sec.  2047.  Return  is  prima  facie  evi- 
dence of  facts:  Sec.  2026.  Penalty 
for  failure  to  make  return:  Sec.  2027. 
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quired  jurisdiction  of  the  parties  and  to  have  control  of  all  the  sub- 
sequent proceedings.  The  voluntary  appearance  of  a  defendant  is 
equivalent  to  personal  service  of  the  summons  and  copy  of  the  com- 
plaint upon  him. 

Historical:  Rev.  St.  1887,  Sec.  4149. 
C.  C.  P.  1881,  Sec.  225. 

California  Legislation:  Somewhat 


similar:  *j.  u.  v.  le/z,  see.  4it>;  now 
same  as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


TITLE  6. 

OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 


Chapter 

1.  In  general. 

2.  The  complaint. 

3.  Demurrer  to  the  complaint. 

4.  The  answer. 

5.  Demurrer  to  the  answer. 


and    verification  of 


Chapter 

6.  Signature 
pleadings. 

7.  General  rules  of  pleading. 

8.  Variance,  mistakes  and  amend- 
ments. 


CHAPTER  1, 
IN  GENERAL, 


Section 

4160.  Definition  of  pleadings. 

4161.  Form  and  rules  prescribed 
Code. 


by 


Section 

4162.    Pleadings  enumerated. 


Definition  of  Pleadings. 

Sec.  4160.  The  pleadings  are  the  formal  allegations  by  the  parties 
of  their  respective  claims  and  defenses,  for  the  judgment  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4160. 
C.  C.  P.  1881,  Sec.  226. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  420 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Form  and  Rules  Prescribed  by  Code. 

Sec.  4161.  The  forms  of  pleadings  in  civil  actions,  and  the  rules 
by  which  the  sufficiency  of  the  pleadings  is  to  be  determined,  are  those 
prescribed  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  4161. 
C.  C.  P.   1881,  Sec.  227. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  421;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Pleadings  Enumerated. 

Sec.  4162.    The  only  pleadings  allowed  on  the  part  of  the  plaintiff 


are 


1.  The  complaint; 

2.  The  demurrer  to  the  answer; 
And  on  the  part  of  the  defendant: 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 


Historical:  Rev.  St.  1887,  Sec.  4162. 
C.  C.  P.  1881,  Sec.  228. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  422;  Deering's  Code, 

ib. ;  Kerr's  Code,  ib. 


Ch.  2. 
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CHAPTER  2. 
THE  COMPLAINT. 


Section 

4167.  First  pleading  is  complaint. 

4168.  Contents  of  complaint. 


Section 

4169.    Joinder  of  causes. 


First  Pleading  Is  Complaint. 

Sec.  4167.  The  first  pleading  on  the  part  of  the  plaintiff  is  the 
complaint. 


Historical:  Rev.  St.  1887,  Sec.  4167. 
C.  C.  P.  1881,  Sec.  229. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  425;  Deering's  Code 
ib. ;   Kerr's  Code,  ib. 


Contents  of  Complaint. 

See.  4168.    The  complaint  must  contain: 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of  the  parties  to  the  action ; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in 
ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims;  if  the  re- 
covery of  money  or  damages  be  demanded,  the  amount  thereof  must 
be  stated. 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  230. 


4168. 


California  Legislation:  Same: 


C  P.  1872,  Sec.  426; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Cited:  Idaho  &  Oregon  Land  Imp. 
Co.  v.  Bradbury  (1889)  10  Sup.  Ct. 
Rep.  177;  132  U.  S.  509;  33  S.  C.  R. 
(Law  ed.)  433;  People  v.  Bancroft 
(1892)  3  Ida.  356;  29  Pac.  112;  Elli- 
ott v.  Collins  (1898)  6  Ida.  266;  55 
Pac.  301;  Murphy  v.  Russell  (1901) 
8  Ida.  133;  67  Pac.  421;  Porter  v.  Al- 
len (1902)  8  Ida.  358;  69  Pac.  105, 
236;  Coleman  v.  Jaggers  (1906)  12 
Ida.  125;  85  Pac.  894. 

Forms  Abolished:  No  particular 
form  of  complaint  is  required;  it 
must  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and 
when  that  is  done  the  plaintiff  is  en- 
titled to  whatever  relief  his  allega- 
tions and  proof  show  him  entitled  to, 
either  at  law  or  in  equity.  Anderson 
v.  War  Eagle  Con.  Min.  Co.  (1902) 
8  Ida.   789;    72   Pac.  671. 

The  technicalities  of  pleading  have 
been  dispensed  with  by  the  Code  and 
the  plaintiff  need  only  state  his  cause 
of  action  in  ordinary  concise  terms, 
whether  it  be  in  assumsit,  trespass 
or  ejectment,  without  regard  to  the 
ancient  forms  of  pleadings,  and  the 
plaintiff  can  be  sent  out  of  court  only 
when,  upon  the  facts  pleaded,  he  is 
entitled  to  no  relief  either  at  law  or 
equity.  Rauh  v.  Oliver  (1904)  10 
Ida.  3;  77  Pac.  20. 


Allegations  Should  Be  Positive:  A 
complaint  alleging  generally  an  in- 
debtedness for  a  balance  due  for 
goods,  wares  and  merchandise  sold 
and  delivered,  while  it  does  not  com- 
ply with  this  section,  is  sufficient. 
Shaw  v.  Manville  (1895)  4  Ida.  369; 
39  Pac.  559. 

A  pleading  should  contain  a  posi- 
tive statement  of  the  essential  facts 
and  is  insufficient  where  it  merely 
states  that  such  facts  are  alleged  to 
exist;  in  an  action  on  an  account,  a 
complaint  which  fails  to  allege,  ex- 
cept by  way  of  recital,  that  there  is 
a  certain  amount  due  the  plaintiff,  is 
demurrable.  Holton  v.  Sand  Point 
Lumber  Co.  (1901)  7  Ida.  573;  64 
Pac.  889. 

Actions  for  Negligence:  In  an  ac- 
tion against  a  carrier  for  personal  in- 
juries to  a  passenger,  it  is  sufficient 
to  allege  in  general  terms  that  the 
injury  complained  of  was  occasioned 
by  the  negligence  of  the  servant  of 
the  carrier,  without  further  alleging 
that  the  servant  was  acting  within  the 
scope  of  his  employment.  Lindsay 
v.  Oregon  Short  Line  R.  R.  Co.  v'1307)« 
13   Ida.    .  .  .  ;    90   Pac.  984. 

In  an  action  for  the  negligent  kill- 
ing of  an  animal,  the  complaint  must 
contain  a  statement  of  the  tacts  con- 
stituting the  negligent  killing,  in  ord- 
inary, concise  language.  A  general 
allegation  of  negligence  is  insufficient 
to  withstand  a  special  demurrer  for 
uncertainty.  King  v.  Oregon  Short 
Line  Ry.  (1898)  6  Ida.  306;  55  Pac. 
665. 
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Pleading  Corporate  Existence:    An  ness"  in  a  certain  county,  is  a  suffi- 

allegation   "that  the   defendant  is  a  cient   allegation    of    corporate  exist- 

corporation  organized  and  existing  by  ence.     Jones  v.  Pacific  Dredging  Co. 

by  virtue  of  the  law  and  doing  busi-  (1903)  9  Ida.  186;  72  Pac.  956. 

Joinder  of  Causes. 

Sec.  4169.  The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  where  they  all  arise  out  of: 

1.  Contracts,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof,  or  for  waste  committed  thereon,  and 
the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or  without 
damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  opera- 
tion of  law ; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

|     7.    Injuries  to  property. 

The  causes  of  action  so  united  must  all  belong  to  one  only  of  these 
classes,  and  must  affect  all  the  parties  to  the  action  and  not  require 
different  places  of  trial,  and  must  be  separately  stated;  but  an  action 
for  malicious  arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  the  character  or  to  the  person. 


Historical:  Rev.  St.  1887,  Sec.  4169. 
C.  C.  P.  1881,  Sec.  231. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  427;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

When  Joinder  Is  Permissible.  The 
plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint  where 
all  of  such  causes  belong  to  either 
one  of  the  several  classes  therein 
mentioned,  but  is  prohibited  from 
uniting  in  the  same  complaint  causes 
of  action  arising  under  different  class- 
es or  not  coming  within  any  one  of 
the  said  classes.  Kruger  v.  St.  Joe 
Lumber  Co.  (1905)  11  Ida.  504;  83 
Pac.  695. 

Single  Cause  of  Action:  In  an  ac- 
tion on  an  injunction  bond,  sums  of 
money  paid  to  two  attorneys  for  fees 
in  the  injunction  suit  constitute  but 
one  cause  of  action.  Dangel  v.  Levy 
(1878)  1  Ida.  722. 

A  complaint  alleging  in  one  para- 
graph an  indebtedness  on  a  balance 
of  account  for  money  loaned,  services 
performed,  goods  furnished  and 
money  paid,  states  but  one  cause  of 
action  and  is  not  bad  for  failing  to 
separately  state  the  different  amounts 
due  on  each  item  separately.  Mills  v. 
Glennon  (1885)  2  Ida.  105;  6  Pac. 
116. 

Repetition  of  Allegations:  Where 
several  causes  of  action  are  united  in 
one  complaint,  it  is  not  necessary  to 
rewrite  in  each  count,  after  the  first, 
all  the  allegations,  but  it  is  sufficient 
if  apt  and  express  reference  is  made 
in  each  subsequent  count  to  each  pre- 


liminary allegation  stated  in  the  first, 
thus  making  them  a  part  thereof. 
Aulbach  v.  Dahler  (1896)  4  Ida.  654; 
43  Pac.  322. 

Re-statement  of  Same  Count:  .  Un- 
der the  Code,  a  party  may  state  as 
many  causes  of  action  as  he  may 
have  if  they  are  of  a  character  to  be 
properly  embraced  in  the  same  com- 
plaint, but  he  may  not  write  out  the 
same  causes  of  action  under  differ- 
ent forms.  People  v.  Slocum  (1866) 
1  Ida.  62. 

Contract  Actions:  A  count  of  a 
complaint  seeking  relief  on  the  theory 
of  rescission  of  a  contract  is  incon- 
sistent with  another  count  claiming 
damages  from  breach  of  the  con- 
tract, and  it  is  proper  to  compel  an 
election  between  said  counts.  Mur- 
phy v.  Russell  &  Co.  (1901)  8  Ida. 
133;    67   Pac.  421. 

Real  Property  Actions.  A  com- 
plaint in  a  suit  brought  to  obtain  a 
deed  to  property,  sold  under  execu- 
tion, from  the  sheriff,  and  to  deter- 
mine plaintiff's  right  to  such  a  deed 
as  against  the  sheriff  and  an  adverse 
claimant,  states  but  one  cause  of  ac- 
tion. Brady  v.  Linehan  (1898)  5  Ida. 
732;    51  Pac.  761. 

A  plaintiff  may  unite  several  causes 
of  action  to  recover  specific  real  prop- 
erty with  or  without  damages  for 
withholding  the  same  or  for  waste 
committed  thereon  and  the  rents  and 
profits  thereof  where  the  same  judg- 
ment is  asked  against  all  of  the  de- 
fendants. White  v.  Whitcomb  (1907) 
13  Ida.  .  .  .;  90  Pac.  1080. 
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Where  a  number  of  parties  have 
at  divers  times  and  acting  severally, 
gone  upon  a  certain  tract  of  land 
and,  each  taken  severally  a  part  there- 
of and  erected  improvements  there- 
on, and  one  or  more  of  the  parties 
have  individually  and  on  their  own 
account  removed  certain  improve- 
ments placed  on  the  land,  a  cause 
of  action  for  the  removal  of  the  im- 
provements against  the  party  guilty 
thereof,  cannot  be  joined  with  an  ac- 
tion against  all  of  the  defendants  for 
a  restitution  of  the  premises.  White 
v.  Whitcomb  (1907)  13  Ida.  90 
Pac.  1080. 

An  action  for  waste  on  real  prop- 
erty cannot  be  united  with  an  action 
for  damages  for  an  assault,  and  an 
action  for  injuries  to  property  can- 


not be  united  with  an  action  for  dam- 
ages for  injuries  to  the  person.  Kru- 
ger  v.  St.  Joe  Lumber  Co.  (1905)  11 
Ida.   504;    83   Pac.  695. 

Injuries  to  Property:  A  plaintiff 
may  join  in  the  same  action  all  in- 
juries to  property  arising  out  of  the 
same  contract.  Prepons  v.  Grostein 
(1906)   12  Ida.  671;  87  Pac.  1004. 

Identity  of  Parties:  Where  a  cer- 
tain person  is  a  necessary  party  to 
one  cause  of  action  but  is  neither  a 
proper  or  necessary  party  to  three 
other  causes  of  action  stated  in  the 
complaint,  a  demurrer  for  misjoinder 
of  causes  of  action  should  be  sus- 
tained. Beane  v.  Givens  (18  9  8)  5 
Ida.   774;    51   Pac.  987. 


CHAPTER  3. 
DEMURRER  TO  THE  COMPLAINT. 


Section 

4174.  Grounds  of  demurrer. 

4175.  Form  of  demurrer. 

4176.  Amendment   of  complaint. 


Section 

4177.  Objections   by  answer. 

4178.  When        objections  deemed 
waived. 


Grounds  of  Demurrer. 

Sec.  4174.  The  defendant  may  demur  to  the  complaint  within  the 
time  required  in  the  summons  to  answer,  when  it  appears  on  the  face 
thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties 
for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties,  plaint  iff  or  de- 
fendant; or, 

5.  That  several  causes  of  action  have  been  improperly  united ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible  or  uncertain. 


Historical:  Rev.  St.  1887,  Sec.  4174. 
C.  C.   P.   1881,  Sec.  232. 

California  Legislation:  Same:  C, 
C.  P.  1872,  Sec.  430;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:     Demurrers  may 
be  heard  at  chambers:   Sec.  3890. 
Cited:      Murphy  v.  Russell  &  Co. 

(1901)  8  Ida.  133;  67  Pac.  421;  Vane 
v.  Tones  (1907)  13  Ida.   ...;  88  Pac. 
3058. 

Several  Demurrers:  A  party  may 
not  interpose  different  demurrers  to 
the  same  pleading  except  by  permis- 
sion of  the  court.  Murphy  v.  Rus- 
sell &  Co.  (1901)  8  Ida.  133;  67  Pac. 
421. 

Want  of  Capacity: 


A  demurrer  on 


the  ground  of  want  of  legal  capacity 
to  sue  must  relate  to  some  legal  disa- 
bility on  the  part  of  the  plaintiff  to 
maintain  the  action,  such  as  infancy, 
coverture  and  the  like,  and  not  to 
the  absence  of  facts  sufficient  to  con- 
stitute a  cause  of  action,  as  that  the 
plaintiff  is  not  the  proper  party  to 
sue  for  the  injury  complained  of;  in 
that  case  a  general  demurrer  for 
want  of  facts  reaches  the  defect. 
Pratt  v.  Northern  Pac.  Express  Co.. 
(1907)  13  Ida  ...;  90  Pac.  341. 

Another  Action  Pending:  Pen- 
dency of  another  action  in  which  the 
plaintiff,  who  as  defendant  in  such 
other  action  is  bound  to  assert  the 
right  which   he  seeks  to   enforce  in 
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the  action  brought  by  him,  is  ground 
for  demurrer.  Stevens  v.  Home  Sav- 
ings etc.  Assn.  (1898)  5  Ida.  711:  51 
Pac.   779,  986. 

Defect  of  Parties:  The  question  of 
non-joinder  of  parties  plaintiff  is  not 
properly  in  issue  on  an  application 
''for  an  injunction  against  the  actions 
of  a  stranger  to  the  property  threat- 
ened with  injur\.  Gilpin  v.  Sierra 
Nev.  Con.  Min.  Co.  (1890)  2  Ida.  696; 
23  Pac.  547,  1014. 

In  an  action  concerning  water 
rights,  where  it  does  not  appear  from 
the  complaint  that  the  subject  in  lit- 
gation  is  within  any  water  district, 
or  that  there  is  any  water  master  in 
charge  of  the  water  in  question,  a 
demurrer  based  on  non-joinder  of  the 
water  master  is  not  well  taken.  Boul- 
ware  v.  Park  (1896)  4  Ida.  692;  43 
Pac.  680. 

When  one  brings  suit  on  four 
causes  of  action,  Three  being  for  per- 
sonal services,  and  the  fourth  for  the 
purpose  of  having  a  chattel  mortgage 
executed  by  himself  and  wife  on  the 
Separate  property  of  the  wife,  de- 
clared fraudulent  and  void,  and  fails 
to  make  his  wife  a  party,  a  demurrer 
©n  the  ground  of  non-joinder  of  par- 
ties will  be  sustained.  Beane  v.  Giv- 
ens  (1898)  5  Ida.  774;  51  Pac.  987. 

Misjoinder  of  Causes:  The  remedy 
for  improperly  joining  several  causes 
of  action  in  one  count  of  the  com- 
plaint is  not  by  demurrer  for  mis- 
joinder of  cause*  of  action,  but  by 
motion  to  require  an  election  between 
the  causes  of  action  and  to  strike  out 
all  matter  relating  to  the  cause  not 
elected.  Fox  v.  Rogers  (1890)  6  Ida. 
710;    59    Pac.  538. 

Want  of  Facts  A  demurrer  on 
the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute 
a  cause  of  action  will  only  lie  when 
the  defects  of  the  case  are  such  as 


would  render  the  count  bad  on  gen- 
eral demurrer  at  law  or  for  want  of 
equity  in  chancery;  the  defects  must 
be  so  fatal  that,  admitting  all  the 
facts,  they  do  not  show  a  cause  of 
action.  Brown  v.  Bledsoe  (18  79)  1 
Ida.  746. 

Where  a  single  cause  of  action  is 
sufficiently  stated  in  the-  complaint,  a 
general  demurrer  will  not  lie  al- 
though there  are  objectionable  causes 
of  action  joined  therewith.  Carter  v. 
Wann  (1899)  6  Ida.  556;  57  Pac.  314. 

When  the  complaint  states  a  cause 
of  action,  a  general  demurrer  will 
not  be  sustained.  First  Nat.  Bank  of 
Lewiston  v.  Sampson  (1901)  564;  64 
Pac.  890. 

Ambiguity  and   Uncertainty:  The 

failure  of  a  complaint  for  death  by 
wrongful  act,  to  state  whether  the  de- 
ceased was  a  minor  so  that  the  action 
should  be  brought  by  his  father  or 
mother,  or  a  major  so  that  it  should 
be  brought  by  his  heirs  or  represen- 
tatives, is  ground  of  demurrer  for  un- 
certainty and  not  of  general  demurrer 
for  want  of  facts.  Palmer  v.  Utah 
&  N.  R.  Co.  (1887)  2  Ida.  315;  13 
Pac.  425. 

In  ejectment  to  recover  certain 
property  on  the  theory  that  it  was 
community  property,  an  objection  to 
the  complaint  on  the  ground  that  it 
does  not  state  that  the  property  was 
obtained  by  "gift,  bequest,  devise,  or 
descent,"  is  not  ground  of  general  de- 
murrer but  of  special  demurrer  for 
ambiguity  and  uncertainty.  Jacobson 
v.  Bunker  Hill  etc.  Min.  Co.  (1891) 
3  Ida.  126;  26  Pac.  396. 

Where  no  objection  on  the  ground 
of  uncertainty  is  taken  to  a  com- 
plaint, the  complaint,  although  uncer- 
tain, is  sufficient  to  admit  proof  of 
the  facts  uncertainly  pleaded.  Che- 
mung Min.  Co.  v.  Hanley  (1904)  9 
Ida.  786;   77  Pac.  226. 


Form  of  Demurrer. 

Sec.  4175.  The  demurrer  must  distinctly  specify  the  grounds  upon 
which  any  of  the  objections  to  the  complaint  are  taken.  Unless  it  do 
so  it  may  be  disregarded.  It  may  be  taken  to  the  whole  complaint  or 
to  any  of  the  causes  of  action  stated  therein,  or  the  defendant  may 
demur  and  answer  at  the  same  time. 


Historical:  Rev.  St.  1887,  Sec.  4175. 
C.  C.  P.  1881,  Sec.  233. 

California  Legislation:  Same:  C. 
€.  P.  1872,  Sec.  431;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Demurrer  not 
waived  by  filing  answer  at  same  time: 
Sec.  4228. 


Demurrer  and  Answer:  Where 
there  is  both  a  demurrer  and  answer 
to  same  complaint,  the  issue  of  law 
raised  by  the  demurrer  should  be 
first  disposed  of.  Guthrie  v.  Phelan 
(1885)  2  Ida.  95;  6  Pac.  107. 


Amendment  of  Complaint. 

Gee.  4176.  If  the  complaint  is  amended,  a  copy  of  the  amendments 
must  be  filed,  or  the  court  may,  in  its  discretion,  require  the  com- 
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plaint,  as  amended,  to  be  filed ;  and  a  copy  of  the  amendments  or 
amended  complaint,  must  be  served  upon  the  defendants  affected 
thereby.  The  defendant  must  answer  the  amendment  or  the  com- 
plaint as  amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  default  may  be 
entered  upon  failure  to  answer,  as  in  other  cases. 


Historical:  Rev.  St.  1887,  Sec.  4176. 
C.  C.  P.   1881,  Sec.  234. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  43  2;  now 
same  as  amended,  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Amendments  of 
course:  Sec.  4228.  Judgment  on  is- 
sues of  law,  procedure:    Sec.  4409. 


Service  of     Amended  Complaint: 

Where  an  amendment  affects  but  one 
of  several  defendants,  it  is  not  neces- 
sary to  serve  the  amended  complaint 
on  the  defendants  not  affected.  Ver- 
mont Loan  &  Trust  Co.  v.  McCregor 
(1897)   5  Ida.  320:  51  Pac.  102. 


Objections  by  Answer. 

Sec.  4177.  When  any  of  the  matters  enumerated  in  Section  41' 
do  not  appear  upon  the  face  of  the  complaint,  the  objection  may  Lc 
taken  by  answer. 


Historical:  Rev.  St.  1887,  Sec.  4177. 
C.  C.  P.   1881,  Sec.  235. 

California   Legislation:     Same  ex- 


cept number  of  section  referred  to: 
C.  C.  P.  1872,  Sec.  433;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


When  Objections  Deemed  Waived. 

Sec.  4178.  If  no  objection  be  taken,  either  by  demurrer  or  answer, 
the  defendant  must  be  deemed  to  have  waived  the  same  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 


Historical:  Rev.  St.  1887,  Sec.  4178. 
C.  C.  P.  1881,  Sec.  236. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  434;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Cited:  Murphy  v.  Russell  &  Co. 
(1901)  8  Ida.  133;  67  Pac.  421;  Pratt 
v.  Northern  Pac.  Express  Co.  (1907) 
13  Ida.  .  .  . ;  90  Pac.  341. 

Criticized:  Crowley  v.  Croesus 
Gold  etc.  Min.  Co.  (1906)  12  Ida.  530; 
86  Pac.  536. 

Waiver  of  Objections:  Any  objec- 
tion to  a  complaint  on  the  ground 
that  the  same  is  ambiguous,  unin- 
telligible or  uncertain  is  waived  if  not 
raised  bv  demurrer.  Aulbach  v.  Dah- 
ler  (1S96)  4  Ida.  654;  43  Pac.  322. 

Where  a  complaint  in  a  justice's 
court  is  subject  to  any  of  the  objec- 
tions which  by  this  section  are 
waived,  if  not  raised  by  demurrer,  he 
must  demur  to  the  complaint  on 
proper  grounds,  either  in  the  justice's 
court  or  on  appeal  to  the  District 
Court.  Carter  v.  Wann  (1899)  6  Ida. 
556;    57   Pac.  314. 

An  objection  to  the  jurisdiction  of 


the  court  is  never  waived  and  may 
be  raised  for  the  first  time  in  the  Su- 
preme Court.  Aram  v.  Edwards 
(1903)  9  Ida.  333;  74  Pac.  961. 

Failure  to  demur  to  paragraphs  of 
a  complaint  alleging  improper  items 
of  damage  or  to  move  to  strike  such 
items  does  not  preclude  the  defend- 
ant from  objecting  to  the  introduc- 
tion of  evidence  thereunder.  Risse  v. 
Collins  (1906)  12  Ida.  689;  87  Pac. 
1006. 

Appellate  Review:  A  judgment 
based  on  a  complaint  which  fails  to 
state  facts  sufficient  to  constitute  a 
cause  of  action  will  be  reversed. 
Greathouse  v.  Heed  (1873)  1  Ida.  482. 

Where  no  objection  to  a  complaint 
is  made  in  the  trial  court,  either  by 
demurrer  or  motion,  and  it  is  ob- 
jected to  for  the  first  time  on  ap- 
peal as  stating  facts  insufficient  to 
constitute  a  cause  of  action,  the  Su- 
preme Court  will  only  consider 
whether  there  is  a  sufficient  state- 
ment of  facts  to  support  the  judg- 
ment. Crowley  v.  Croesus  Gold  Min. 
Co.  (1906)  12  Ida.  530;  86  Pac.  536. 
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CHAPTER  4. 
THE  ANSWER. 


Section 

4183.  Contents  of  answer. 

4184.  Essentials  of  counter  claim. 

418  5.     Counter  claim  'must  be  inter- 
posed. 


Section 

4186.     Cross    demands  compensated. 

418  7.     Separate    defenses  permitted. 

4188.    Affirmative  relief:  Cross  com- 
plaint. 


Contents  of  Answer. 

Sec.  4183.    The  answer  of  the  defendant  shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allegations  of  the 
complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counter  claim.  If  the  complaint  be  verified,  the  denial  of  each  alle- 
gation controverted  must  be  specific,  and  be  made  positively,  or  ac- 
cording to  the  information  and  belief  of  the  defendant.  If  the  de- 
fendant has  no  information  or  belief  upon  the  subject  sufficient  to 
enable  him  to  answer  an  allegation  of  the  complaint,  he  may  so  state 
in  his  answer,  and  place  his  denial  on  that  ground.  If  the  complaint 
be  not  verified  a  general  denial  is  sufficient,  but  only  puts  in  issue 
the  material  allegations  of  the  complaint. 


Historical:    Rev.  St.  18  87,  Sec.  418  3. 


C.  C.  P.   1881,  Sec.  237. 

California 
C.  C.  P.  1872, 


Legislation 


Sec.  437 


Different: 
now  same,  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:    Essentials  of  an- 
partition:     Sec.  4566. 

U.  S.  v.  Shoup  (1889)  2  Ida. 
Pac.   656;   Stevens  v.  Home 
&  Loan  Assn.   (1898)    5  Ida. 
Pac.  779,   986;  Burke  Land 


swer  m 

Cited: 

493;  21 
Savings 
741;  51 
etc.  Co. 
Ida.  42; 
(1900) 
phy  v. 


v.  Wells  Fargo  Co.  (1900)  7 
60  Pac.  87;  Givens  v.  Keeney 
7  Ida.  335;  63  Pac.  110;  Mur- 
Russell   &  Co.    (1901)    8  Ida. 


151;  67  Pac.  427;  (Dis.  op.)  Ander- 
son v.  Or.  Mtg.  Co.  (1902)  8  Ida.  418; 
6  9  Pac.  130;  Hunter  v.  Porter  (190  4) 
10  Ida.  72;  77  Pac.  434. 

General  Denial:  A  general  denial 
is  sufficient  where  the  complaint  is 
not  verified,  although  the  action  is 
brought  by  the  people  of  the  Terri- 
tory so  that  the  defendant  is  required 
by  statute  to  verify  his  answer  wheth- 
er the  complaint  is  verified  or  not.  U. 
S.  v.  Shoup  (1889)  2  Ida.  493;  21  Pac. 
656. 

Conjunctive  Denial:  A  general 
conjunctive  denial  of  the  allegations 
of  a  complaint,  such  as  a  denial  of 
"all  the  statements  and  allegations" 
in  a  certain  paragraph,  is  insufficient. 
Stickney  v.  Hanrahan  (190  0)  7  Ida. 
424;    63   Pac.  189. 

Denial  of  Conclusion:  A  denial  of 
indebtedness  without  a  denial  of  the 
facts  pleaded  to  show  the  existence 
of  the  indebtedness,  is  a  denial  of  a 
conclusion  of  law  and  raises  no  issue 


of  fact.  Svvanholm  v.  Reeser  (1892) 
3    Ida.    476;    31    Pac.  804. 

A  denial  of  the  correctness  of  an 
account  is  not  a  sufficient  denial  of 
a  complaint  on  a  balance  of  account 
due.  Swanholm  v.  Reeser  (1892)  3 
Ida.  476;  31  Pac.  804. 

Denials  on  Information:  Matters  of 
public  record  musi  be  denied  posi- 
tively; denials  on  information  and 
belief  are  insufficient.  Simpson  v. 
Remington  (1899)  6  Ida.  681;  5  9  Pac. 
360;  Work  Bros.  v.  Kinney  (1900)  7 
Ida.  460;   63  Pac.  596. 

Evasive  Denials:  Where  a  verified 
complaint  alleges  the  possession  by 
plaintiff  of  land  traversed  by  a  water- 
course; that  defendants  built  a  dam 
across  the  water-course  a  little  be- 
low plaintiff's  land,  thereby  causing 
the  water  to  flow  back  over  plaintiff's 
land,  causing  him  damage,  an  answer, 
not  denying  the  existence  of  the  wa- 
ter-course but  merely  denying  build- 
ing a  dam  across  the  same,  is  evasive 
and  bad.  Norris  v-  Glenn  (1875)  1 
Ida.  590. 

Conclusion  of  Denial:  A  denial  of 
the  allegations  of  a  complaint  which 
is  otherwise  sufficient  is  not  rendered 
objectionable  because  it  concludes 
with  the  words,  "other  than  as  here- 
inafter set  forth,"  although  the  plead- 
er does  not  thereafter  refer  to  the 
same.  Anderson  v.  War  Eagle  Con. 
Min.  Co.  (1902)  8  Ida.  789;  72  Pac. 
671. 

New  Matter:  The  true  test  of 
whether  matter  relied  on  in  defense 
is  new,  in  such  sense  that  it  must  be 
affirmatively  pleaded,  is  whether  it 
merely  controverts  the  original  cause 
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of  action,  tendering  no  new  issue,  in 
which  case  it  is  simply  a  traverse,  or 
whether  it  raises  a  new  issue  or  in- 
volves the  introduction  of  a  new  in- 
gredient as  the  basis  of  such  an  is- 
sue, by  way  of  confession  and  avoid- 
ance, when  it  is  new  matter.  Lind- 
say v.  Wyatt  (1878)   1  Ida.  738. 

Where  a  complaint  alleges  the  sale 
and  delivery  of  property,  an  answer 
denying  the  purchase  of  or  receiving 
the  property,  does  not  authorize  the 
defendant  to   show   illegality   of  the 


contract  or  failure  of  title,  but  such 
matters  must  be  affirmatively  plead- 
ed. Miller  v.  Donovan  (1905)  11  Ida. 
545;   83  Pac.  608. 

In  an  action'  of  claim  and  delivery 
a  defense  based  on  possession  by  vir- 
tue of  a  lien  is  not  new  matter,  which 
must  be  affirmatively  pleaded,  but 
may  be  shown  in  evidence  under  de- 
nials in  the  answer.  Lindsay  v.  Wy- 
att   (1878)    1  Ida.  738. 


Essentials  of  Counter  Claim. 

Sec.  4184.  The  counter  claim  mentioned  in  the  last  section  must 
be  one  existing  in  favor  of  a  defendant  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the  action,  and  aris- 
ing out  of  one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action; 

2.  In  an  action  arising  upon  contract;  any  other  cause  of  action 
arising  also  upon  contract  and  existing  at  the  commencement  of  the 
action. 


Historical:  Rev.  St.  1887,  Sec.  4184. 

C.  C.  P.  1881,  Sec.  238. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  438;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Improvements 
may  be  set  off  aga.nst  damages  in  ac- 
tions to  recover  Jand:  Sec.  45  41. 
Judgment  on  counter  claim:  Sec. 
4452. 


Cited:  U.  S.  v.  Shoup  (1889)  2  Ida. 
493;  21  Pac.  656;  Bvirke  Land  etc.  Co. 
v.  Wells  Fargo  Co.  (1900)  7  Ida.  42; 
60  Pac.  87;  (Dis.  op.)  Anderson  v. 
Or.  Mtg.  Co.  (1902)  8  Ida.  418;  69 
Pac.  130;  Shields  v.  Johnson  (1906) 
12  Ida.  329;  85  Pac.  972. 

Matters  Arising  From  Transaction: 

In  an  action  on  a  note,  an  answer 
alleging  that,  as  a  part  of  the  trans- 
action in  which  the  note  was  given, 
the  plaintiff  was  to  take  possession  of 
a  certain  building,  mortgaged  to  se- 
cure payment  of  the  note,  and  rent 
the  same,  applying  the  rental  money 
to  the  satisfaction  of  the  note;  that 
plaintiff,  when  in  possession  of  the 
building,  collected  the  rent  and  ap- 
plied the  same  to  his  own  use;  that 
the  building  was  destroyed  by  Are, 
and  that  plaintiff  recovered  in  insur- 
ance money,  rents,  etc.,  a  sum  large- 
ly in  excess  of  the  sum  due  on  the 
note,  is  a  proper  counter  claim.  First 
Nat.  Bank  of  Hailey  v.  Bews  (1892) 
3  Ida.  486;  31  Pac.  816. 

Where  suit  is  brought  to  recover 
the  penalty  prescribed  by  statute  for 
failure  of  the  mortgagee  to  satisfy 
the  mortgage  on  the  record  and  to 
procure  an  adjudication  of  satisfac- 
tion of  the  mortgage,  the  mortgage^ 
must  assert  by  counter  claim  in  said 


suit  any  right  which  he  may  have  for 
the  foreclosure  of  The  mortgage,  and 
cannot  thereafter  maintain  an  inde- 
pendent action  to  foreclose  the  mort- 

v.  Home  Savings  etc. 
Ida.  741;  51  Pa-.  77.4, 


Stevens 
(1898)  5 


v.  Keeney  (1900) 
110'. 

contest  the  fore- 
mortgage,  the  de- 


gage. 
Assn. 
986. 

In  an  action  to  cancel  a  mortgage 
for  fraud,  it  is  the  duty  of  the  mort- 
gagee to  set  up  by  way  of  cross-com- 
plaint or  counter  claim  any  right  that 
he  may  have  for  a  foreclosure  of  the 
mortgage.  Givens 
7  Ida.  335;  63  Pac. 

In  an  action  to 
closure  of  a  chattel 
fendant  is  entitled  to  file  a  cross-com- 
plaint seeking  the  foreclosure  of  a 
real  estate  mortgage  covering  prop- 
erty in  another  county,  but  given  as 
a  part  of  the  same  transaction  and  to 
secure  the  same  debt  for  which  the 
chattel  mortgage  was  given.  Murphy 
v.  Russell  &  Co.  (1901)  8  Ida.  151; 
67  Pac.  427. 

In  an  action  for  unlawful 
a  claim  for  unliquidated 
arising  out  of  a  breach  of 
made  by  the  lessor,  is  not 
matter  of  counter  claim.     Hunter  v. 
Porter  (1904)  10  Ida.  72;  77  Pac.  434. 

Actions  on  Contract:  In  an  action 
arising  on  contract,  another  action 
arising  on  contract  existing  at  the 
commencement  of  the  action,  may  be 
pleaded  as  a  counter  claim  although 
it  has  no  relation  to  the  subject  mat- 
ter set  out  in  the  plaintiff's  complaint. 
Miller  v.  Hunt  (1899)  6  Ida.  523;  57 
Pac.  315. 

A  counter  claim  under  this  section, 
while  it  must  exist  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  may 
in  other  respects  go  further  than  a 


detainer, 
damages 
covenant 
a  proper 
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cross-complaint,  and  may  include  any 
cause  of  action  arising  on  contract 
where  the  complaint  states  a  cause 


of  action  arising  on  contract.  Hunter 
v.  Porter  (1904)  10  Ida.  72;  77  Pac. 
434. 


Counter  Claim  Must  Be  Interposed, 

Sec.  4185.  If  the  defendant  omit  t©  set  Hp  a  counter  claim  in  the 
cases  mention  in  the  first  subdivision  of  the  last  section*  neither  he 
nor  his  assignee  can  afterwards  maintain  an  action  against  the  plain- 
tiff therefor. 


c. 


Historical:  Rev.  St.  1887,  Sec.  4185. 


C. 
ib. 


C.  P.  1881,  Sec.  239. 

California  Legislation:     Same:  C. 
P.  1872,  Sec.  439;  Deering's  Code, 
Kerr's   Code,  ib. 

Cited:  First  Nat.  Bank  of  Hailey 
v.  Bews  (1892)  3  Ida.  486;  31  Pac. 
816;  Stevens  v.  Home  Savings  &  Loan 
Assn.  (1898)  5  Ida.  741;  51  Pac.  779, 
986;  Givens  v.  Keeney  (1900)  7  Ida. 
335;  63  Pac.  110. 

Purposes  of  Section:  This  section 
in  connection  with  sections  4183  and 
4184  of  the  Revised  Statutes,  is  in- 
tended to  prevent  a  multiplicity  of 
suits  and  to  settle  all  controversies 
and  causes  of  action  between  the 
parties  which  arise  out  of,  or  are  con- 
nected with,  the  transaction  upon 
which  the  plaintiff's  action  is  found- 


ed. Burke  Land  Co.  v.  Wells  Fargo 
Co.  (1900)  7  Ida.  42;  60  Pac.  37. 

Independent  Suits  Prohibited.  A 

cause  of  action  arising-  out  of  the 
transaction  set  forth  in  the  complaint 
must  be  set  forth  as  a  counter  claim 
and  cannot  be  made  the  basis  of  an 
independent  suit.  Murphy  v.  Russell 
&  Co.  (1901)  8  Ida.  151;  67  Pac.  427. 

In  an  action  to  cancel  a  mortgage 
on  the  theory  of  payment  of  the  prin- 
cipal and  usury  in  the  interest,  the 
mortgagee  must,  by  counter  claim,  as- 
sert his  right  to  foreclose  or  be  for- 
ever precluded  from  so  doing.  (Dis. 
op.)  Anderson  v.  Or.  Mtg,  Co.  (1902) 
8  Ida.  418;  69  Pac.  130. 


Additional  Reference: 
under  preceding  section. 


See  cases 


Cross  Demands  Compensated. 

Sec.  4186.  When  cross  demands  have  existed  between  persons  un- 
der such  circumstances  that,  if  one  had  brought  an  action  against 
the  other,  a  counter  claim  could  have  been  set  up,  the  two  demands 
shall  be  deemed  compensated,  so  far  as  they  equal  each  other,  and 
neither  can  be  deprived  of  the  benefit  thereof  by  the  assignment  or 
death  of  the  other. 


Historical:  Rev.  St.  1887,  Sec.  4186. 
C.   C.   P.    1881,   Sec.  240. 

California   Legislation:     Same  in 


part:  C.  C.  P.  1872,  Sec.  440;  now 
same,  as  amended,  Deering's  Code* 
ib.;  Kerr's  Code,  ib. 


Separate  Defenses  Permitted. 

Sec.  4187.  The  defendant  may  set  forth  by  answer  as  many  de- 
fenses and  counter  claims  as  he  may  have.  They  must  be  separately 
stated,  and  the  several  defenses  must  refer  to  the  causes  of  action 
which  they  are  intended  to  answer,  in  a  manner  by  which  they  may 
be  intelligibly  distinguished.  The  defendant  may  also  answer  one  or 
more  of  the  several  causes  of  action  stated  in  the  complaint  and  de- 
mur to  the  residue. 


Historical:  Rev.  St.  18  87,  Sec.  4187. 

C.  C.  P.   1881,  Sec.  241. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  441;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited: 

Defense  Must  Be  Interposed:  This 

section,  construed  with  others  of  the 
Code,  not  only  permits  but  requires 
a  defendant  to  set  up  any  and  all  de- 
fenses he  may  have,  whether  legal  or 
equitable  in  character,  by  answer  in 


the  original  action.  Utah  &  N.  R. 
Co.  v.  Crawford  (1880)  1  Ida.  770. 

Inconsistent  Defenses:  A  defend- 
ant may  set  forth  in  his  answer  as 
many  defenses  and  counter  claims  as 
he  may  have,  and  such  defenses,  to 
a  certain  extent,  may  be  inconsistent 
with  each  other,  but  they  must  not  be 
so  inconsistent  that  the  proof  of  one 
would  necessarily  disprove  the  other. 
Murphy  v.  Russell  &  Co.  (1901)  8  Ida. 
133;  67  Pac.  421. 
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Affirmative  Relief:  Cross  Complaint. 

Sec.  4188.  Whenever  the  defendant  seeks  affirmative  relief  against 
any  party,  relating  to  or  depending  upon  the  contract  or  transaction 
upon  which  the  action  is  brought,  or  affecting  the  property  to  which 
the  action  relates,  he  may,  in  addition  to  his  answer,  file  at  the  same 
time,  or  by  permission  of  the  court  subsequently,  a  cross  complaint. 
The  cross  complaint  must  be  served  upon  the  parties  affected  thereby, 
and  such  parties  may  demur  or  answer  thereto  as  to  the  original 
complaint. 


Historical:  Rev.  St.  1887,  Sec.  4188. 
C.  C.  P.  1881,  Sec.  242. 

California  Legislation:  No  such 
provision  in  C.  C.  P.  1872;  See  Deer- 
ing's  Code,  Sec.  442;  Kerr's  Code,  ib. 

Cited:  Stevens  v.  Home  Savings  & 
Loan  Assn.  (1898)  5  Ida.  741;  51  Pac. 
779,  986;  Murphy  v.  Russell  &  Co. 
(1901)  8  Ida.  151;  67  Pac.  427. 

Essentials  of   Cross- Complaint.  A 

cross-complaint  must  relate  to  or  de- 
pend upon  the  contract  or  transac- 
tion on  which  the  main  case  is  found- 
ed, or  affect  the  property  to  which 
the  action  relates,  but  need  not  nec- 
essarily seek  relief  against  all  or  any 
of  the  original  plaintiffs  or  defend- 
ants. Hunter  v.  Porter  (1904)  10 
Ida.  72;  77  Pac.  434. 

Incorporation   With   Answer:  A 

cross-complaint  may  be  embodied  in 
the  same  instrument  with  the  an- 
swer. Western  Loan  etc.  Co.  v. 
Smith  (1906)  12  Ida.  94;  85  Pac. 
1084. 

Matter  for  Cross- Complaint:  In  an 


action  on  a  note,  paragraphs  of  the 
answer  asking  for  an  accounting  and 
for  damages  growing  out  of  the 
transaction  in  which  -  the  note  was 
given,  are  not  properly  a  part  of  the 
answer  and  should  be  rejected  as  sin- 
plusage;  in  order  to  make  them  avail- 
able, the  defendant  should  state  the 
matters  therein  alleged  in  the  form 
of  a  cross-bill,  separate  and  distinct 
from  the  answer,  stating  a  complete 
cause  of  action  in  itself.  First  Nat. 
Bank  of  Hailey  v.  Bews  (1892)  3  Ida. 
486;  31  Pac.  816. 

Damages  sustained  by  reason  of 
the  wrongful  issuance  of  an  attach- 
ment are  proper  matter  for  a  cross- 
complaint  in  the  attachment  suit. 
Willman  v.  Friedman  (18  94)  4  Ida. 
209;    38  Pac.  937. 

In  an  action  for  unlawful  detainer, 
a  claim  for  unliquidated  damages 
arising  out  of  a  breach  of  covenant 
by  the  lessor  is  not  a  proper  matter 
for  a  cross  complaint.  Hunter  v.  Por- 
ter (1904)  10  Ida.  72;  77  Pac.  434. 


CHAPTER  5. 
DEMURRER  TO  THE  ANSWER. 


Section 

4193.    Demurrer  to  answer. 


Section 

4194.    Grounds  of  demurrer. 


Demurrer  to  Answer. 

Sec.  4193.  The  plaintiff  may,  within  the  same  length  of  time  after 
service  of  the  answer  as  the  defendant  is  allowed  to  answer  after 
service  of  summons,  demur  to  the  answer  of  the  defendant,  or  to  one 
or  more  of  the  several  defenses  or  counter  claims  set  up  in  the  answer. 


claims  set  up  in  the  answer"  is  omit- 
ted: C.  C.  P.  1872,  Sec.  443;  now 
same,  as  amendec',  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4193. 
C.  C.  P.  1881,  Sec.  243. 

California  Legislation:  Same  ex- 
cept the  clause  "or  to  one  or  more 
of   the   several    defenses   or  counter 

Grounds  of  Demurrer.  , 

Sec.  4194.  The  demurrer  may  be  taken  upon  one  or  more  of  the 
following  grounds: 

1.  That  several  causes  of  counter  claim  have  been  improperly 
joined ; 
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2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a 
defense  or  counter  claim; 

3.  That  the  answer  is  ambiguous,  unintelligible  or  uncertain. 


Historical:  Rev.  St.  1887,  Sec.  4194. 
C.  C.  P.   1881,  Sec.  244. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  444;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Objection  Not  Waived:  An  objec- 
tion to  an  answer  on  the  ground  that 
it  states  no  defense,  is  never  waived. 
Swanholm  v.  Reeser  ^1892)  3  Ida. 
476;  31  Pac.  804. 


CHAPTER  6. 
SIGNATURE  AND  VERIFICATION  OF  PLEADINGS 


Section 

4198.  Pleading's  to  be  signed  by  res- 
ident attorney. 

4199.  Verification   of  pleadings. 

4200.  Genuineness     of  instruments 
deemed  admitted. 


Section 

4201.  Same. 

4202.  Same: 
nal. 


Rignt  to  inspect  origi- 


Pleadings  to  Be  Signed  by  Resident  Attorney. 

Sec.  4198.  All  pleadings  filed  in  the  District  Courts  or  Su- 
preme Court  of  this  State  shall  be  signed  by  a  resident  attorney  of 
the  State  of  Idaho,  who  shall  state  his  residence  or  postoffice  address ; 
and  the  name  of  a  resident  attorney  shall  be  endorsed  on  all  sum- 
mons issued  out  of  the  District  Courts,  and  all  pleadings  required  to 
be  verified  shall  be  verified  by  a  party  to  the  action,  or  any  attorney 
residing  in  the  State  of  Idaho  and  regularly  admitted  to  practice  in 
the  courts  of  this  State. 

Historical:    Laws    1905,  75,  Sec.  1, 

Verification  of  Pleadings. 

Sec.  4199.  Every  pleading  must  be  subscribed  by  the  party  or  his 
attorney;  and  when  the  complaint  is  verified,  or  when  the  State,  or 
any  officer  of  the  State,  in  his  official  capacity,  is  plaintiff,  the  answer 
must  be  verified  unless  an  admission  of  the  truth  of  the  complaint 
might  subject  the  party  to  a  criminal  prosecution,  or  unless  an  officer 
of  the  State,  in  his  official  capacity,  is  defendant.  In  all  cases  of  a 
verification  of  a  pleading,  the  affidavit  of  the  party  must  state  that 
the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  to  be  on  his  information  or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true ;  and  where  a  pleading  is  veri- 
fied, it  must  be  by  the  affidavit  of  a  party,  unless  the  parties  are  ab- 
sent from  the  county  where  the  attorney  resides,  or  from  some  cause 
unable  to  verify  it,  or  the  facts  are  within  the  knowledge  of  his  at- 
torney, or  other  person  verifying  the  same.  When  the  pleading  is 
verified  by  the  attorney,  or  any  other  person  except  one  of  the  par- 
ties, he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not  made 
by  one  of  the  parties.  When  a  corporation  is  a  party,  the  verification 
may  be  made  by  any  officer  thereof. 


Historical:  Rev.  St.  1887,  Sec.  4199. 
C.  C.  P.  1881,  Sec.  245. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  446;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Necessity  of  Verification:  An  an- 
swer to  an  amended  complaint  need 
not  be  verified  where  the  amended 
complaint  is  not  verified.  People  v. 
Hunt  (1872)   1  Ida.  433. 
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Actions  by  Officer:  This  section 
does  not  verify  the  complaint  in  an 
action  by  public  officers,  etc.,  in  such 
sense  as  to  require  specific  denials  of 
the  allegations  thereof,  but  merely 
dispenses  with  such  verification  of  the 
complaint  and  requires  the  defendant 
to  verify.  U.  S.  v.  Shoup  (188  9)  2 
Ida.   493;   21  Pac.  656. 

Person  Entitled  to  Verify:  Where 
facts  stated  in  a  pleading-  are  within 
the  knowledge  of  some  other  person 
than  the  party,  such  other  person 
may  verify  the  same.  Pence  v.  Dur- 
bin  (1874)   1  Ida.  550. 

In  an  original  proceeding  in  the 
Supreme  Court  for  a  writ  of  man- 
date to  compel  a  clerk  of  the  District 
Court  to  file  an  information  present- 
ed by  the  prosecuting  attorney,  the 
State  is  the  party  interested  and  the 
prosecuting  attorney,  representing  the 
State,  may  verify  the  complaint  or 
petition.  State  v.  Quarles  (1907)  13 
Ida.   .  .  . ;  89  Pac.  636. 

Verification  by  Attorney.  An  at- 
torney may  verify  a  petition  for  a 
writ    of    review    where    the  petition 


shows  that  he  is  better  acquainted 
with  the  proceedings  than  the  client, 
and  he  states  in  the  affidavit  that  he 
knows  the  facts  stated  in  the  petition, 
and  has  examined  all  the  proceedings 
mentioned  therein.  Madison  v.  Piper 
(1898)   6  Ida.  137;  53  Pac.  395. 

Where  an  affidavit  is  made  for  the 
purpose  of  procuring  an  injunction, 
the  person  who  knows 
should  make  the  affidavit 
be  procured  to  do  so,  and 
not,  and  the  affidavit  is  made 
attorney,   the   reason   why  he 


the  facts 
if  he  can 
if  he  can- 
by  the 
makes 


the  affidavit  should  be  fully  set  forth, 
and  the  affidavit  should  show  why  the 
party  who  personally  knows  the  facts 
does  not  make  the  same.  Wiles  v. 
Northern  Star  Min.  Co.  (1907)  13  Ida. 
.  .  .  ;   89  Pac.  1053. 

Defective  Verification  : 

of  a  pleading 
any  defect 
the  pleading 
for  want  of  a 


verification 
jected  to, 
waived  and 
disregarded 


Where  the 
is  not  ob- 
therein  is 
cannot  be 
proper  ver- 


ification. 
Ida.  550. 


Pence  v.  Durbin  (1874)  1 


Genuineness  of  Instruments  Deemed  Admitted. 

Sec.  4200.  When  an  action  is  brought  upon  a  written  instrument, 
and  the  complaint  contains  a  copy  of  such  instrument,  or  a  copy  is 
annexed  thereto,  the  genuineness  and  due  execution  of  such  instru- 
ment are  deemed  admitted,  unless  the  answer  denying  the  same  be 
verified. 


Historical:  Rev.  St.  18  87,  Sec.  4200. 
C.  C.  P.  1881,  Sec.  246. 

California  Legislation:     Same:  C 
C.  P.  1872,  Sec.  447;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Specific  Denial  Necessary:  In  or- 
der to  put  in  issue  the  execution  or 
genuineness  of  a  bond  in  suit,  a  spe- 
cific verified  denial  is  necessary;  a 
general  denial  is  insufficient.  U.  S. 
v.  Alexander  (1888)  2  Ida.  386;  17 
Pac.  746. 


Denial  Unnecessary:  The  failure 
of  the  plaintiff  in  a  personal  injury 
action  to  deny  under  oath  the  genu- 
ineness and  due  execution  of  a  re- 
lease relied  on  by  the  defendants  as 
a  bar,  does  not  preclude  the  plain- 
tiff from  showing  that  the  release 
was  obtained  by  fraud.  Cox  v. 
Northwestern  Stage  Co.  (1871)  1  Ida. 
376. 


Same. 

Sec.  4201.  When  the  defense  to  an  action  is  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or  is  an- 
nexed thereto,  the  genuineness  and  due  execution  of  such  instrument 
are  deemed  admitted,  unless  the  plaintiff  file  with  the  clerk,  within 
ten  days  after  receiving  a  copy  of  the  answer,  an  affidavit  denying 
the  same,  and  serve  a  copy  thereof  on  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  42  01. 
C.  C.  P.  1881,  Sec.  247. 

California  Legislation:  Same  ex- 
cept time  is  five  days  and  the  last 
clause  is  omitted:  C.  C.  P.  1872,  Sec. 
448;  now  same  as  amended,  Deer- 
ing's Code,  ib.;  Kerr's  Code.  ib. 

Fraud  May  Be  Shown:  The  failure 
©f  the  plaintiff  in  a  personal  injury 


action  to  deny  under  oath  the  gen- 
uineness and  due  execution  of  a  re- 
lease relied  on  by  the  defendants  as 
a  bar,  does  not  preclude  the  plaintiff 
from  showing  that  the  release  was 
obtained  by  fraud.  Cox  v.  North- 
western Stage  Co.  (1871)   1  Ida.  376. 

Surrounding  Circumstances:  Fail- 
ure to  file  an  affidavit  denying  the 
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execution  of  a  deed,  does  not  preclude 
evidence  of  what  took  place  between 
the  parties  at  the  time  of  the  execu- 


tion and  delivery  of  the  deed.  Mar- 
tin v.  Dowd  (1902)  8  Ida.  453;  69 
Pac.  276. 


Same:  Right  to  Inspect  Original. 

Sec.  4202.  But  the  execution  of  the  instruments  mentioned  in  the 
two  preceding  sections,  is  not  deemed  admitted  by  a  failure  to  deny 
the  same  under  oath,  if  the  party  desiring  to  controvert  the  same,  is, 
upon  demand,  refused  an  inspection  of  the  original.  Such  demand 
must  be  in  writing,  served  by  copy  upon  the  adverse  party  or  his  at- 
torney, and  filed  with  the  papers  in  the  case. 


Historical:  Rev.  St.  1887,  Sec.  4202. 
C.  C.  P.  1881,  Sec.  248. 

California   Legislation:     Same  ex- 


cept last  sentence  is  omitted:  C.  C.  P. 
1872,  Sec.  449;  now  same  as  amended, 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  7. 
GENERAL  EXILES  OE  PLEADINGS. 


Section 

4207.  Pleadings   liberally  construed. 

42  08.  Sham  and  irrelevant  matter. 

4209.  Pleading  an  account. 

4210.  Description  of  real  property. 

4211.  Pleading  a  judgment. 

4212.  Pleading  conditions  precedent. 

4213.  Pleading  statute  of  limitations. 

4214.  Pleading  private  statutes. 

4215.  Libel  or  slander. 


Section 

4216.    Same:  Answer:  Mitigating  cir- 
cumstances. 

4  217.    Uncontroverted  allegations 
deemed  admitted. 

4218.  Material  allegation  defined. 

4219.  Supplemental  complaint  or  an- 
swer. 

4220.  Pleadings  to  be  filed. 

4221.  Contributory    negligence  need 
not  be  negatived. 


Pleadings  Liberally  Construed. 

Sec.  4207.  In  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  must  be  liberally  construed  with 
a  view  to  substantial  justice  between  the  parties. 


Historical:  Rev.  St.  1887,  Sec.  4207. 
C.  C.  P.  1881,  Sec.  249. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  452;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:    Holt  v.  Spokane  &  Palouse 


Ry.  Co.  (1893)  3  Ida.  703;  35  Pac.  39; 
Cantwell  v.  McPherson  (1893)  3  Ida. 
721;  34  Pac.  1095;  Shaw  v.  Manville 
(1895)  4  Ida.  369;  39  Pac.  559;  Stu- 
art v.  Noble  Ditch  Co.  (1904)  9  Ida. 
765;  76  Pac.  255. 


Sham  and  Irrelevant  Matter. 

Sec.  4208.  Sham  and  irrelevant  answers,  and  irrelevant  and  re- 
dundant matter  inserted  in  a  pleading,  may  be  stricken  out,  upon  such 
terms  as  the  court  may  in  its  discretion,  impose. 


Historical:  Rev.  St.  18  87,  Sec.  4208. 
C.  C.  P.  1881,  Sec.  250. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  453;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Whole  Answer  Stricken:    A  whole 

answer  may  be  stricken  out  as  irrele- 
vant or  sham.  Goldstein  v.  Krause 
(1887)  2  Ida.  294;  13  Pac.  232. 


Denials  on  Information:  An  answer 

which  contains  denials  upon  informa- 
tion and  belief  of  matters  which  are 
entirely  made  up  of  the  files  and  rec- 
ords in  a  case  in  which  the  defendant 
was  a  principal  party,  is  properly 
stricken  out  as  sham  and  frivolous. 
First  Nat.  Bank  v.  Martin  (1898)  6 
Ida.  204;  55  Pac.  302. 


Pleading  an  Account. 

Sec.  4209.    It  is  not  necessary  for  a  party  to  set  forth  in  pleading 
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the  items  of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party  within  ten  days  after  a  demand  thereof  in  writing,  a 
copy  of  the  account,  or  be  precluded  from  giving  evidence  thereof. 
The  court  or  a  judge  thereof,  may  order  a  further  account  when  the 
one  delivered  is  too  general  or  is  defective  in  any  particular. 


Historical:  Rev.  St.  188  7,  Sec.  42  0  9. 
C.  C.  P.  1881,  Sec.  251. 

California  Legislation :  Same  ex- 
cept "five  days"  for  "ten  days":  C. 
C.  P.  1872,  Sec.  454;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Alexander  v.  United  States 
(  1893)  57  Fed.  Rep.  828. 

Allegation  of  Balance:  This  sec- 
tion is  intended  to  relieve  the  pleader 


from  the  necessity  of  specifying-  the 
exact  amount  of  each  separate  item  of 
an  account  and  amply  protects  the 
adverse  party  from  surprise  at  the 
trial.  It  is  sufficient  to  allege  an  in- 
debtedness on  a  balance  of  account 
for  money  loaned,  services  performed, 
goods  furnished  and  money  paid  be- 
tween certain  dates.  Mills  v.  Glen- 
non  (1885)  2  Ida.  105;  6  Pac.  116. 


Description  of  Real  Property. 

Sec.  4210.  In  an  action  for  the  recovery  of  real  property,  it  must 
be  described  in  the  complaint  with  such  certainty  as  to  enable  an 
officer,  upon  execution,  to  identify  it. 


Historical:  Rev.  St.  1887,  Sec.  4210. 
C.  C.  P.  1881,  Sec.  252. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  455;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


neading  a  Judgment. 

Sec.  4211.  In  pleading  a  judgment  or  other  determination  of  a 
court,  officer  or  board,  it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  such  allegation  be  controverted,  the 
party  pleading  must  establish  on  the  trial  the  facts  conferring  juris- 
diction. 


Historical:  Rev.  St.  1887,  Sec.  4211. 
C.  C.  P.  1881,  Sec.  253. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  456;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Allegation  of  Judicial  Sale:     In  an 

action  against  a  bidder  at  an  admin- 
istrator's sale  to  recover  the  differ- 
ence between  the  amount  of  the  bid 


and  the  sum  realized  at  a  resale,  an 
allegation  that  the  sale  was  made  by 
virtue  of  an  order  of  sale  duly  made 
by  the  probate  court,  is  equivalent  to 
a  complete  statement  of  all  the  facts 
Which  conferred  jurisdiction  upon  the 
probate  court  to  make  the  order  of 
sale.  Ethell  v.  Nichols  (1879)  1  Ida. 
741. 


Pleading  Conditions  Precedent. 

Sec.  4212.  In  pleading  the  performance  of  conditions  precedent  in 
a  contract,  it  is  not  necessary  to  state  the  facts  showing  such  per- 
formance, but  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part,  and  if  such  allegation  be  con- 
troverted, the  party  pleading  must  establish  on  the  trial  the  facts 
showing  such  performance. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation: 


St.  1887,  Sec.  4212. 
254. 


Same: 


C.  P.  1872,  Sec.  457; 
ib.;  Kerr's  Code,  ib. 


Deering's  Cod<* 


Pleading  Statute  of  Limitations. 

Sec.  4213.  In  pleading  the  statute  of  limitations  it  is  not  necessary 
to  state  the  facts  showing  the  defense,  but  it  may  be  stated  generally 
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that  the  cause  of  action  is  barred  by  the  provisions  of  Section  

(giving  the  number  of  the  section  and  subdivision  thereof,  if  it  is 
so  divided,  relied  upon)  of  the  Code  of  Civil  Procedure;  and  if  such 
allegation  be  controverted,  the  party  pleading  must  establish  on  the 
trial  the  facts  showing  that  the  cause  of  action  is  so  barred. 


Historical:   Rev.  St.  1887,  Sec.  4213. 

C.  C.  P.  1881,  Sec.  255. 

California  IV  elation:  Same:  C. 
C.  P.  1872,  Sec.  458;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 

Statute  Must  Be  Pleaded:  Prantz  v. 
Ida.  Artes.  Well  &  Drl.  Co.  (1896)  5 
Ida.   7.1;   46  Pac.  1026. 

Sufficiency  of  Pleading:  The  stat- 
ute  of  limitations  is  not  sufficiently 


pleaded  by  general  demurrer  but 
should  be  pleaded  by  answer  in  ac- 
cordance with  this  section.  Kelly  v. 
Leachman  (1893)  3  Ida.  629;  33  Pac. 
44.  The  statute  must  be  pleaded  by 
answer  or  special  demurrer;  a  gener- 
al demurrer  is  insufficient  although 
the  complaint  shows  on  its  face  that 
the  cause  of  action  is  barred.  Che- 
mung Mm  Co.  v.  Hanley  (1904)  9  Ida. 
786;    77    Pac.  226. 


Pleading  Private  Statutes. 

Sec.  4214.  In  pleading  a  private  statute  or  a  right  derived  there- 
from, it  is  sufficient  to  refer  to  such  statute  by  its  title  and  the  day 
of  its  passage. 


Historical:  Rev.  St.  1887,  Sec.  4214. 
C.  C.  P.  1881,  Sec.  256. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  459;  Deerina 
ib.;  Kerr's  Code,  ib. 


^  s  Code, 


Libel  or  Slander. 

Sec.  4215.  In  an  action  for  libel  or  slander,  it  is  not  necessary  to 
state  in  the  complaint  any  extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  plaintiff  of  the  defamatory  matter  out  of  which 
the  cause  of  action  arose;  but  it  is  sufficient  to  state,  generally,  that 
the  same  was  published  or  spoken  concerning  the  plaintiff;  and  if 
such  allegation  be  controverted,  the  plaintiff  must  establish  on  the 
trial  that  it  was  so  published  or  spoken. 


Historical:  Rev.  St.  1887,  Sec.  4215. 
C.  C.  P.  1881,  Sec.  257. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  460;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Answer:  Mitigating  Circumstances. 

Sec.  4216.  In  the  actions  mentioned  in  the  last  section,  the  defend- 
ant may  in  his  answer,  allege  both  the  truth  of  the  matter  charged 
as  defamatory,  and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages;  and  whether  he  prove  the  justification  or  not, 
he  may  give  in  evidence  the  mitigating  circumstances. 


Historical:  Rev.  St.  1887,  Sec.  4216. 
C.  C.  P.  1881,  Sec.  258. 

California  Legislation : .   Same:  C. 


C.  P.  1872,  Sec.  461;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Incontroverted  Allegations  Deemed  Admitted 

Sec.  4217.  Every  material  allegation  of  the  complaint  not  contro- 
verted by  the  answer,  must,  for  the  purposes  of  the  action,  be  taken 
as  true ;  the  statement  of  any  new  matter  in  the  answer,  in  avoidance 
or  constituting  a  defense  or  counter  claim,  must,  on  the  trial,  be 
deemed  controverted  by  the  opposite  party. 
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Historical:  Rev.  St.  188  7,  Sec.  4217. 
C.  C.  P.   1881,  Sec.  259. 

California  legislation:  Same:  C. 
C.  P.  1872,  Sec.  462;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Parke  v.  Boulware  (1901)  7 
Ida.  490;  63  Pac.  1045. 

Affirmative  Defensive  Matter:  Any 

affirmative  matter  which  must  be 
plead  as  a  defense  is  deemed  de- 
nied. Allen  v.  Phoenix  Assurance  Co. 
(1906)   12  Ida.  653;  88  Pac.  245. 

The  failure  of  the  plaintiff  in  a  per- 
sonal injury  action  to  deny  under 
oath  the  genuineness  and  due  exe- 
cution of  a  release  relied  on  as  a  bar 
by  the  defendants,  does  not  preclude 
the  plaintiff  from  showing-  that  the 
release  was  obtained  by  fraud.  Cox 
v.  Northwestern  Stage  Co.  (187  l)  i 
Ida.  376. 

Statute  of  Limitations:.  Where  an 


answer  interposes  tbe  statute  of  lim- 
itations as  a  defense,  the  matter 
therein  stated  is  deemed  to  be  denied, 
and  it  is  error  to  render  judgment  on 
the  pleadings  in  favor  of  the  defend- 
ant. Alspaugh  v.  Reid  (1898)  6  Ida. 
223;  55  Pac.  300.  And  this  is  the  rule 
even  though  the  complaint  shows  on 
its  face  that  the  action  is  barred.  Che- 
mung Min.  Co.  v.  Hanley  (1904)  9 
Ida.    786;    77    Pac.  226. 

No  Proof  Required:  An  admission 
contained  in  a  pleading  sustains  a 
finding  contormable  to  such  admis- 
sion. Broadbent  v.  Brumback  (1S88) 
2  Ida.  366;   16  Pac.  555. 

Where  defendants  fail  to  deny  an 
allegation  of  the  complaint,  they 
waive  their  right  to  proof  thereto, 
and  the  plaintiff  is  justified  in  not  ten- 
dering his  testimony  in  support  of  the 
same.  Burke  v.  McDonald  (1890)  2 
Ida.  679;  33  Pac.  49. 


Material  Allegation  Defined. 

Sec.  4218.  A  material  allegation  in  a  pleading  is  one  essential  to 
the  claim  or  defense,  and  which  could  not  be  stricken  from  the  plead- 
ing without  leaving  it  insufficient. 


Historical:  Rev.  St.  1887,  Sec.  4  218. 
C.  C.  P.   1881,  Sec.  260. 


California  Legislation: 


Same: 


C. 


C.  P.  1872,  Sec.  463;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Supplemental  Complaint  or  Answer. 

Sec.  4219.  The  plaintiff  and  defendant,  respectively,  may  be  al- 
lowed, on  motion,  to  make  a  supplemental  complaint  or  answer,  alleg- 
ing facts  material  to  the  case  occurring  after  the  former  complaint  or 
answer. 


Historical:  Rev.  St.  1887,  Sec.  4219. 
C.  C.  P.  1881,  Sec.  261. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  464;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Supplemental  Complaint:  Matters 
changing  the  relation  of  the  parties 


to  a  suit,  or  either  of  them,  in  respect 
to  the  matter  in  litigation,  which 
transpired  since  the  filing  of  the  orig- 
inal complaint,  are  proper  matters  for 
a  supplemental  complaint.  Dennison 
v.  Willcut  (1894)  3  Ida.  793;  35  Pac. 
698. 


Pleadings  to  Be  Filed. 

Sec.  4220.  All  pleadings  subsequent  to  the  complaint  must  be  filed 
with  the  clerk,  and  copies  thereof  served  upon  the  adverse  party,  or 
his  attorney. 


Historical:  Rev.  St.  188  7,  Sec.  4  2  20. 
C.  C.  P.   1881,  Sec.  262. 


California  Legislation: 


Same : 


C. 


C.  P.  1872,  Sec.  465;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Contributary  Negligence  Need  Not  Be  Negatived. 

Sec.  4221.  In  all  actions  hereafter  brought  for  damages  for  injury 
to  person  or  property,  contributary  negligence  is  a  matter  of  defense, 
and  it  is  not  necessary  for  the  plaintiff  to  either  plead  or  prove  the 
negative  of  contributary  negligence. 


Historical:    Laws    1907,  3 2 «,  Sec.  1. 
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CHAPTER  8. 


VARIANCE,  MISTAKES  AND  AMENDMENTS. 


Section 

42  25.    Material   variance  defined. 

4226.  Immaterial  variance:  Amend- 
ment. 

4227.  Failure  of  proof. 

4228.  Amendments  of  course. 


Section 
4229. 

4230. 
4231. 


General  power  to  permit 
amendments,  relieve  from  de- 
faults, etc. 

Fictitious  designation  of  de- 
fendant. 

Immaterial  error  disregarded. 


Material  Variance  Defined. 

Sec.  4225.    No  variance  between  the  allegation  in  a  pleading  and 

the  proof  is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  appears  that  the  party  has  been  so 
misled,  the  court  may  order  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just. 


Historical:  Rev.  St.  1887,  Sec.  4225. 
C.  C.  P.  1881,  Sec.  263. 

California  Legislation:  Similar:  C: 
C.  P.  1872,  Sec.  469;  same  as  amend- 
ed; Deering's  Cod,e,  ib.;  Kerr's  Code, 
ib. 

Cited:  Ada  County  Farmers'  Irri- 
gation Co.  v.  Farmers'  Canal  Co. 
(1898)  5  Ida.  793;  51  Pac.  990;  Lewis 
v.  Utah  Construction  Co.  (1904)  10 
Ida.  214;  7  7  Pac.  336;  Gumaer  v. 
White  Pine  etc.  Co.  (1905)  11  Ida. 
591;  83  Pac.  771;  Later  v.  Haywood 
(1906)  12  Ida.  78;  85  Pac.  494;  West- 
ern Loan  &  Sav.  Co.  v.  Kendrick  State 
Bank    (1907)    13    Ida.  90  Pac. 

112. 

Immaterial  Variance:    Where  the 


defendants  induced  the  plaintiff  to 
believe  that  they  were  jointly  liable 
on  a  contract,  and  the  complaint  was 
accordingly  drawn  on  that  theory,  ev- 
idence which  showed  that  the  con- 
tract was  made  with  but  one  of  the 
defendants,  could  not  have  misled 
such  defendant  and  was  not  a  mate- 
rial variance.  Hewitt  v.  Maize  (1897) 
5  Ida.  633;  51  Pac.  607. 

Mode  of  Objection:  In  case  a  vari- 
ance misleads  the  adverse  party  to 
his  prejudice,  it  is  his  duty  to  show 
the  fact  to  the  court,  and  he  cannot 
first  raise  the  objection  on  motion  for 
new  trial,  or  on  appeal  to  the  Su- 
preme Court.  Aulbach  v.  Dahler 
(1896)  4  Ida.  654;  43  Pac.  322. 


Immaterial  Variance:  Amendment. 

Sec.  4226.  Where  the  variance  is  not  material,  as  provided  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without  costs. 


Historical:  Rev.  St.  1887,  Sec.  4226. 
C.  C.  P.  1881,  Sec.  264. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  470;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cited:  Aulbach  v.  Dahler  (1896) 
4  Ida.  854;  43  Pac.  322;  Western 
Loan  &  Sav.  Co.  v.  Kendrick  State 
Bank  (1907)  13  Ida.  ...;  90  Pac.  112. 


Failure  of  Proof. 

Sec.  4227.  Where,  however,  the  allegation  of  the  claim  or  de- 
fense to  which  the  proof  is  directed,  is  unproved,  not  in  some  par- 
ticular or  particulars  only,  but  in  its  general  scope  and  meaning,  it 
is  not  to  be  deemed  a  case  of  variance,  within  the  last  two  sections, 
but  a  failure  of  proof. 


Historical:  Rev.  St.  1887,  Sec.  4227. 
C.  C.  P.  1881,  Sec.  265. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  471;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Amendments  of  Course. 

Sec.  4223.    Any  pleading  may  be  amended  once  by  the  party  of 
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course,  and  without  costs,  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of  law  there- 
on, by  filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in  which  to  answer  or  deimv 
to  the  amended  pleading.  A  demurrer  is  not  waived  by  filing  an  an- 
swer at  the  same  time;  and  when  the  demurrer  to  complaint  is  over- 
ruled and  there  is  no  answer  filed,  the  court  may,  upon  such  terms  as 
may  be  just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer 
be  over-ruled,  the  facts  alleged  in  the  answer  must  be  considered  as 
denied,  to  the  extent  mentioned  in  Section  4217. 


Historical:  Rev.  St.  1887,  Sec.  4228. 
C.  C.  P.  1881,  Sec.  266. 

California  Legislation:  Same  ex- 
cept "section  462"  for  "section  4217": 
C.  C.  P.  1872,  Sec.  472;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Demurrer  and 
answer  may  be  filed  at  the  same 
time:  Sec.  417  5.  Service  of  amend- 
ments:    Sec.  4176. 

Cited:  Kroetch  v.  Empire  Mill  Co. 
(1903)  9  Ida.  277;  74  Pac.  868. 

Amendment  of  Demurrer:  A  de- 
murrer is  a  pleading  and  may  be 
amended;  if  the  amended  demurrer  is 
filed  without  permission  of  the  court, 
the  court  may  nevertheless,  in  its  dis- 
cretion, permit  the  same  to  remain 
on  file.  Kelly  v.  Leachman  (1892)  3 
Ida.  629;  33  Pac.  44.  Leave  to  file  an 
amended  demurrer  should  first  be  ob- 
tained, but  should  be  granted  as  of 
course  as  to  a  first  amendment  prior 
to  hearing.  It  is  not  permissable  to 
file  a  number  of  demurrers  to  the 
same  pleading.  Dunbar  v.  Board  of 
Comrs.  (1897)  5  Ida.  407;  49  Pac. 
409. 

Effect  of  Amendment:  Where  an 
amended  complaint  and  answer  there- 
to  are   filed,    the    oiiginal  complaint 


and  answer  cease  to  perform  any 
function  as  pleadings  and  are  no  part 
of  the  record.  People  v.  Hunt  (1872) 
1  Ida.  433.  An  amended  complaint 
renders  the  original  functus  officio  as 
a  pleading  and  takes  the  place  of  the 
original  and  dates  back  by  relation 
to  the  time  of  filing  such  original. 
Wooddy  v.  Jamieson  (1895)  4  Ida. 
448;   40  Pac.  61. 

Service  of  Amendment:    When  the 

plaintiff  files  an  amended  complaint 
in  which  material  facts,  which  are 
not  contained  in  the  original  com- 
plaint, are  alleged,  the  amended  com- 
plaint must  be  served  upon  all  the 
defendants  against  whom  judgment  is 
sought  upon  such  amended  complaint. 
Vermont  Loan  &  Trust  Co.  v.  Mc- 
Gregor (1897)  5  Ida.  510;  51  Pac.  104. 

Answer  to  Amendment:     It  is  not 

necessary  to  deny  affirmative  allega- 
tions in  an  amended  cross-complaint 
made  by  defendant  when  such  alle- 
gations were  contained  in  substance 
in  the  original  cross-complaint  of  said 
defendant  and  were  denied  by  the 
answer  of  plaintiff  thereto.  Brossard 
v.  Morgan  (1900)  7  Ida.  215;  61  Pac. 
1031. 


General  Power  to  Permit  Amendments,  Relieve  From  Defaults,  Etc. 

Sec.  4229.  The  court  may,  in  furtherance  of  justice  and  on  such 
terms  as  may  be  proper,  allow  a  party  to  amend  any  pleading  or  pro- 
ceeding by  adding  or  striking  out  the  name  of  any  party,  or  by  cor- 
recting a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  and  may  upon  like  terms,  enlarge  the  time  for  answer  or  de- 
murrer. The  court  may  likewise,  in  its  discretion,  after  notice  to  the 
adverse  party,  allow  upon  such  terms  as  may  be  just,  an  amendment 
to  any  pleading  or  proceeding  in  other  particulars  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  after  the  time  limited  by  this 
Code,  and  also  relieve  a  party,  or  his  legal  representative  from  a 
judgment,  order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertance,  surprise,  or  excusable  neglect;  and  whenever, 
for  any  reason  satisfactory  to  the  court  or  the  judge  thereof,  the  par- 
ty aggrieved  has  failed  to  apply  for  the  relief  sought  during  the  term 
at  which  such  judgment,  order,  or  proceeding  complained  of  was 
taken,  the  court,  or  the  judge  thereof  in  vacation  may  grant  the  re- 
lief upon  application  made  within  a  reasonable  time,  not  exceeding 
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six  months  after  the  adjournment  of  the  term.  When  from  any  cause 
the  summons  in  an  action  has  not  been  personally  served  on  the  de« 
fendant,  the  court  may  allow,  on  such  terms  as  may  be  just,  such 
defendant,  or  his  legal  representative  at  any  time  within  one  year 
after  the  rendition  of  any  judgment  in  such  action,  to  answer,  to  the 
merits  of  the  original  action.  When  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  person  making  any  affidavit  did 
not  truly  state  the  value  of  the  property  and  the  officer  taking  the 
property  or  the  sureties  on  any  bond  or  undertaking,  is  sued  for  tak- 
ing the  same,  the  officer  or  sureties  may,  in  their  answer,  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose  behalf  said 
affidavit  was  made,  was  entitled  to  the  possession  of  the  same  when 
said  affidavit  was  made  or  that  the  value  in  the  affidavit  stated 
was  inserted  by  mistake,  the  court  shall  disregard  the  value 
as  stated  in  the  affidavit  and  give  judgment  according  to  the 
right  of  possession  of  said  property  at  the  time  the  affidavit  was  made. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


St.  188  7,  Sec. 
267. 


4229. 


California  Legislation : 


Same  in 


part,  bui  "not  exceeding-  five  months" 
for  "not  exceeding-  six  months":  C.  C. 


Sec.  473; 
Deering's 


P.  1872, 
amended, 
Code,  ib. 

Cross  Reference: 
justice's  court:  Sec. 

Cited:  State  v. 
144;   5  3  Pac.  5  43; 


now 
Code, 


samp  as 
ib .;  Kerr's 


in 


Amendments 
4674. 

Eves  (1898)  6  Ida. 
McMillan  v.  Woof- 


Pac.   102  9; 
Ida.  16;  5  9 
N.    Y.  Dry 
66;  67  Pac. 


ev   (1898)    6   Ida.   36;  51 
Strode  v.  Miller  (1900)  7 
Pac.    893;    Hoehnan  v. 
Goods  Co.  (1901)   8  Ida. 
796. 

Amended  Pleadings:  Great  liber- 
ality should  be  shown  in  allowing 
amendments  to  pleadings  in  further- 
ance of  justice  between  the  parties. 
Kroetch  v.  Empire  Mill  Co.  (1903)  9 
Ida.  277;  74  Pac.  868.  But  a  new 
complaint  and  a  new  cause  of  action 
cannot  be  substituted  under  the  guise 
of  an  amendment  to  the  original  com- 
plaint. Hallett  v.  Larcom  (1897)  5 
Ida.  492;  51  Pac.  108. 

After  a  case  has  been  reversed  on 
appeal  and  remanded  for  a  new  trial, 
the  allowance  of  amendments  to  the 
pleadings  is  in  the  discretion  of  the 
court.  Parke  v.  Boulware  (19  03)  9 
Ida.  22  5;  7  3  Pac.  19.  Where  a  cause 
had  been  pending  for  some  three  or 
four  years  and  had  been  finally  tried 
and  determined,  it  was  proper  for 
the  court  to  refuse  to  permit  the  de- 
fendant to  amend  his  answer  and  to 
file  a  cross-complaint  which  would 
have  necessitated  a  retrial  of  the  case. 
Kindall  v.  Lincoln  Hardware  etc.  Co. 
(1904)  10  Ida.  13;  76  Pac.  992.  Where 
the  plaintiff's  attention  is  directed  by 
demurrer  or  answer  to  the  uncertain- 
ty or  insufficiency  of  his  complaint 
and  he  fails  for  two  years  to  apply 
for  leave  to  amend,  it  is  not  error  for 
the  court  to  refuse  an  application  to 


amend  made  at  that  date.  Chemung 
Min.  Co.  v.  Hanley  (1904)  9  Ida.  786: 
77    Pac.  226. 

The  court  may  permit  a  defendant 
to  withdraw  his  answer  and  cross- 
complaint  and  file  an  amended  de- 
murrer to  the  complaint.  Murphy  v. 
Russell  &  Co.  (1901)  8  Ida.  133;  67 
Pac.  421. 

It  is  not  prejudicial  error  to  refuse 
to  permit  an  amendment  to  a  plead- 
ing where  the  facts  set  forth  in  the 
amendment  were  admissable  under 
the  pleading  prior  to  the  amend- 
ment. Kroetch  v.  Empire  Mill  Co. 
(1903)  9  Ida.  277;  74  Pac.  868. 

Vacation  of  Judgment:     If  for  any 

excusable  neglect  a  defendant  allowed 
judgment  to  be  taken  against  him  in 
the  lower  court,  his  remedy  is  in 
that  court  under  this  section,  and  not 
in  a  direct  appeal  from  the  judgment 
to  the  Supreme  Court.  Kraft  v. 
Greathouse  (1869)  1  Ida.  254. 

Discretion  of  Court:  An  application 
to  vacate  a  default  judgment  is  en- 
the  discretion  of  the  trial 
such  discretion  will  not  be 
unless  abused.  Baker  v. 
Knott  (1893)  3  Ida.  700;  35  Pac.  172; 
Western  Loan  etc.  Co.  v.  Smith  (1906) 
12  Ida.  94;  85  Pac.  1084;  Pease  v. 
County  of  Kootenai  (1901)  7  Ida.  731; 
65  Pac.  432.  But  the  improper  exer- 
cise of  such  discretion  will  be  cor- 
the  essential  elements 
set  such  discretion  in 
wanting.      Holzeman  v. 

83 


trusted  to 
court  and 
reviewed 


rected  when 
necessary  to 
motion  are 
Henneberry 
Pac.  497. 

Grounds: 

a  judgment 


(1905)    11   Ida.  428 


of 

to 


The  premature  entry 
or  its  entry  contrary 
the  terms  of  a  stipulation  between  the 
parties  may  be  corrected  in  the  lower 
court  under  this  section.  Grete  v. 
Knott  (1881)   2  Ida.  13;  3  Pac.  25. 

Where  a  mistake,  purely  clerical,  is 
made  in  entering  a  judgment,  such 
mistake  being  in  the  description  of 
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land,  such  mistake  may  be  corrected 
under  the  provisions  of  this  section. 
Wilcox  v.  Wells  (1898)  5  Ida.  786; 
51  Pac.  985. 

A  mistake  in  the  transmission  of  a 
telegram  sent  by  the  judge  setting  the 
date  for  a  hearing,  whereby  the  party 
is  deprived  of  a  hearing  without  his 
fault,  is  a  sufficient  ground  for  va- 
cating a  judgment.  Thum  v.  Pyke 
(1898)  6  Ida.  359;  55  Pac.  864. 

Time  for  Proceedings:  A  motion  to 
set  aside  a  judgment  may  be  made 
within  six  months  after  the  adjourn- 
ment of  the  term  at  which  the  judg- 
ment was  rendered,  and  need  not  nec- 
essarily be  made  within  six  months 
after  the  rendition  of  the  judgment. 
Kerns  v.  McAulay  (1902)  8  Ida.  558; 
6  9  Pac.  5  3  9.  But  the  court  is  without 
power  to  vacate  a  judgment  after  the 
expiration  of  the  prescribed  six 
months.  Vane  v.  Jones  (1907)  13 
Ida.   .  .  .  ;   88  Pac.  1058. 

The  requirements  of  this  section  as 
to  the  time  within  which  proceedings 
may  be  taken  for  the  vacation  of  an 
order,  and  as  to  notice  to  the  ad- 
verse party,  do  not  apply  to  abso- 
lutely void  orders,  and  judgments 
made  ex  parte  in  favor  of  persons  not 
in  any  way  parties  to  the  proceed- 
ings. Kerns  v.  Morgan  (1905)  11  Ida. 
572;  83  Pac.  954. 

Showing-:  Affidavits  on  motion  to 
set  aside  a  default  judgment  must 
show  that  the  default  occurred 
through    mistake,    inadvertance,  sur- 


prise or  excusable  neglect.  Western 
Loan  etc.  Co.  v.  Smith  (1906)  12  Ida. 
94;  85  Pac.  1084.  And  must  also 
set  forth  facts  from  which  the  court 
can  judge  whether  or  not  the  defend- 
ant has  a  meritorious  defense.  Holze- 
man  v.  Henneberry  (1905)  11  Ida. 
428;  83  Pac.  497;  Holland  Bk.  v. 
Lieuallen  (1898)  6  Ida.  127;  53  Pac. 
398. 


Proceedings 


Other 

tice    of   the  filing 
given,  the  adverse 
relief  from  the  bill 
McDonald  v.  Burke 


Where  no  no- 
of  a  cost  bill  is 
party  may  obtain 
if  it  is  exorbitant. 
(1892)  3  Ida.  266; 


ter  the  notice  of 
court,  a  showing, 
said  motion,  that 
decision  plaintiff 


35  Am.  St.  Rep.  276;  28  Pac.  440. 

On  a  motion  to  strike  a  cost  bill 
from  the  files  on  the  ground  that  such 
bill  was  not  filed  within  five  days  af- 

the  decision  of  the 
upon  opposition  to 
at  the  time  of  the 
was  in  an  eastern 
State,  and  that  his  attorney  did  not 
have  sufficient  data  to  make  out  such 
bill,  is  not  sufficient  to  excuse  the 
failure  to  file  such  bill.  Stickney  v. 
Berry  (1900)  7  Ida.  302; 

A  misunderstanding  of 
as  to  the  time  when  a  sixty  day  ex- 
tension of  the  time  within  which  to 
file  a  bill  of  exceptions  should  begin 
to  run,  is  not  ground  for  invoking  the 
provisions  of  this  section  in  support 
of  an  application  for  still  further  time 
in  which  to  prepare  and  serve  the  bill 
of  exceptions.  Sandstrom  v.  Smith 
(1906)   11  Ida.  779;  84  Pac.  1060. 


62  Pac.  92  5. 
an  attorney 


Fictitious  Designation  of  Defendant. 

Sec.  4230.  When  the  plaintiff  is  ignorant  of  the  name  of  a  defend- 
ant, he  must  state  that  fact  in  the  complaint,  and  such  defendant  may 
be  designated  in  any  pleading  or  proceeding  by  any  name,  and  when 
his  true  name  is  discovered,  the  pleading  or  proceeding  must  be 
amended  accordingly. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California 


Legislation 


St.  1887,  Sec.  4230. 
268. 

Same:  C. 


C.  P.  1872,  Sec.  474;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Immaterial  Errors  Disregarded. 

Sec.  4231.  The  court  must,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  parties  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect. 


Historical:  Rev.  St.  1887,  Sec.  42  31. 
C.  C.  P.  1881,  Sec.  269. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  475;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 

Cited:  (Dis.  op.)  Boise  City  v.  Ar- 
tes.  H.  &  C.  W.  Co.  (1895)  4  Ida. 
351;  39  Pac.  562;  Wheeler  v.  Com. 
Bk.  of  Moscow  (1896)  5  Ida.  15;  46 
Pac.  8  30;  Bank  of  Troy  v.  Linford 
(1896)   4  Ida.  677;  43  Pac.  680;  Ada 


County  Farmers'  Irri.  Co.  v.  Farmers' 
Canal  Co.  (1898)  5  Ida.  793;  51  Pac. 
990;  Reynolds  v.  Corbus  (1901)  7  Ida. 
481;  63  Pac.  884;  White  v.  Johnson 
(1904)  10  Ida.  438;  79  Pac.  455;  Che- 
mung Min.  Co.  v.  Hanley  (19)  t )  9 
Ida.  78  6;  77  Pac.  226;  Gumaer  v. 
White  Pine  etc.  Co.  (1905)  11  Ida. 
591;  8  3  Pac.  771;  (Dis.  op.)  Jackson 
v.  Barrett  (1906)  12  Ida.  465;  86  Pac. 
270. 

Harmless   Errors:     The  following 
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errors  or  defects  have  been  disre- 
garded as  not  prejudicial:  Erroneous 
admission  of  evidence  to  prove  an  ad- 
mitted fact.  Hawkins  v.  Pocatello 
Water  Co.  (189  4)  3  Ida.  766;  3  5  Pac. 
711;  non-prejudicial  error  in  the  ad- 

'  mission   and   rejection   of  testimony; 

■  Work  Bros.  v.  Kinney  (1894)  8  Ida. 
7  71;  71  Pac.  47  7;  a  variance  which 
does  not  mislead  the  adverse  party. 
Later  v.  Haywood  (1906)  12  Ida.  78; 
85  Pac.  494.  A  defect  in  a  notice  of 


appeal  which  in  no  way  affects  any 
substantial  right  of  the  respondents. 
Taylor  v.  McCormick  (1901)  7  Ida. 
524;   64  Pac.  239. 

jurisdictional  Facts  Material:  This 

section  does  not  authorize  the  court 
to  disregard  a  defect  in  proof  of  a 
jurisdictional  fact  such  as  service  of 
of  notice  of  appeal.  Warner  v. 
Teachenor  (1884)  2  Ida.  38;  2  Pac. 
717. 


TITLE  7. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 


Chapter 

1.  Arrest  and  bail. 

2.  Claim   and   delivery  of  personal 

property. 

3.  Injunctions. 


Chapter 

4.  Attachment   and  garnishment. 

5.  Receivers. 

6.  Deposit  in  court. 


CHAPTER  1. 
AEEEST  AND  BAIL 


Section 

4240.    Arrest  in  civil  action. 
42  41.     Grounds   for  arrest. 
4242.     Order  for  arrest. 
42  43.    Affidavit  for  arrest. 

4244.  Undertaking       required  of 
plaintiff. 

4245.  Time  of  making  and  contents 
of  order. 

4246.  Arrest:    How  made. 

4247.  Same:    Custody  of  defendant. 
42  48.     Right  to  bail. 

4249.  Bail:    How  given. 

4250.  Surrender     of     defendant  by 
bail. 

4251.  Same:    How  made. 

4252.  Proceedings  against  bail. 

4253.  Exoneration    of  bail. 


Section 

42  5  4.    Return  by  sheriff  of  order  and 
bail  bond: 

42  55.  Justification  of  bail:  Notice. 

4256.  Qualifications  of  bail. 

425  7.  Justification:   How  made. 

4258.  Allowance  of  bail. 

425  9.  Deposit  with  sheriff. 

4260.  Same:    Paid  into  court. 

42  61.  Substituting  bail  for  deposit. 

4262.  Satisfaction  of  judgment  from 
deposit. 

4263.  Escape:    Liability  of  sheriff. 

4264.  Same:  Judgment  against  sher- 
iff. 

4265.  Vacation  of  order  of  arrest. 

4266.  Same:    Reduction  of  bail. 


Note:  Discharge  of  persons  imprisoned  on  civil  process:  Sees.  5075-5086. 

Arrest  in  Civil  Action. 

Sec.  4240.    No  person  can  be  arrested  in  a  civil  action,  except  as 

prescribed  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  42  40. 
C.  C.  P.   1881,  Sec.  270. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  478;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Cross  Reference:  Imprisonment  for 
debt  abolished  except  in  cases  of 
fraud:  Const.  Art.  1,  Sec.  15.  Arrest 


in  justices'  court  actions:  Sees.  4680- 
4685.  Witnesses  privileged  from  ar- 
rest: Sec.  609  2.  Arrest  of  debtor  in 
supplementary  proceedings:  Sec.  450.5. 
Arrest  in  forcible  entry  and  unlawful 
detainer:  Sec.  5101.  Arrest  in  action 
for  taxes  sought  to  be  evaded:  Sec. 
1820. 
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Grounds  for  Arrest. 

Sec.  4241.  The  defendant  may  be  arrested  as  hereinafter  pre- 
scribed, in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a 
cause  of  action  arising  upon  a  contract  express  or  implied  where  the 
defendant  is  about  to  depart  from  the  State  with  intent  to  defraud 
his  creditors,  or  when  the  action  is  for  willful  injury  to  person,  to 
character,  or  to  property,  knowing  the  property  to  belong  to  another ; 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry, 
or  for  money  or  property  embezzled,  or  fraudulently  misapplied,  or 
converted  to  his  own  use,  by  a  public  officer  or  an  officer  of  a  corpo- 
ration, or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course 
of  his  employment  as  such  or  by  any  other  person  in  a  fiduciary 
capacity;  or  for  misconduct  or  neglect  in  office  or  in  a  professional 
employment  or  for  a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal  property 
unjustly  detained  when  the  property,  or  any  part  thereof,  has  been 
concealed,  removed,  or  disposed  of  to  prevent  its  being  found  or 
taken  by  the  sheriff ; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt  or  incurring  the  obligation  for  which  the  action  is 
brought ;  or  in  concealing  or  disposing  of  the  property  for  the  taking, 
detention,  or  conversion  of  which  the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 


Historical:  Rev.  St.  1887,  Sec.  4241. 
C.  C.  P.   1881,  Sec.  271. 

California  legislation :     Similar:  C. 


C.  P.  1872,  Sec.  479;  as  amended, 
Deering  s  Code,  ib.;  Kerr's  Code,  ib. 


Order  for  Arrest. 

Sec.  4242.  An  order  for  the  arrest  of  the  defendant  must  be  ob- 
tained from  a  judge  of  the  court  in  which  the  action  is  brought  or 
from  a  probate  judge. 


Historical:  Rev.  St.  1887,  Sec.  424  2. 
C.  C.  P.  1881,  Sec.  272. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  480;  as  amended  "or 
from  a  probate  judge"  omitted:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Affidavit  for  Arrest. 

Sec.  4243.  The  order  may  be  made  whenever  it  appears  to  the 
judge,  by  the  affidavit  of  the  plaintiff,  or  some  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one  of  those 
mentioned  in  Section  4241.  The  affidavit  must  be  either  positive  or 
upon  information  and  belief ;  and  when  upon  information  and  be- 
lief, it  must  state  the  facts  upon  which  the  information  and  belief 
are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must  be 
filed  with  the  clerk  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4243. 
C.  C.  P.  1881,  Sec.  273. 

California  Legislation:  Same 


ex- 


cept section  "479"  for  "section  4241": 
C.  C.  P.  1872,  See.  481;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Undertaking  Required  of  Plaintiff. 

Sec.  4244.    Before  making  the  order,  the  judge  must  require  a 
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written  undertaking  on  the  part  of  the  plaintiff,  with  sureties  in  an 
amount  to  be  fixed  by  the  judge,  which  must  be  at  least  five  hundred 
dollars,  to  the  effect  that  the  plaintiff  will  pay  all  costs  which  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  if  the  same  be  wrongful,  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking.  The  un- 
dertaking must  be  filed  with  the  clerk  of  the  court. 


Historical:  Rev.  St.  18  87,  Sec.  42  44. 
C.  C.  P.  1881.  Sec.  274. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  482;  same  as  amend- 
ed, 
ib. 


Deering's  Code,  ib.;  Kerr's  Code, 


Cross   Reference:     Common  form 

of  undertaking:     Sec.  4933a.  State, 

county  or  city  need  not  give  bond: 
Sec.  4935. 


Time  of  Making  and  Contents  of  Order. 

Sec.  4245.  The  order  may  be  made  at  the  time  of  the  issuing  of 
the  summons,  or  at  any  time  afterwards  before  judgment.  It  must 
require  the  sheriff  of  the  county  where  the  defendant  may  be  found, 
forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified  sum  and 
to  return  the  order  at  a  time  therein  mentioned,  to  the  clerk  of  the 
court  in  which  the  action  is  pending. 


Historical:  Rev.  St.  1887,  Sec.  4245. 
©.  C.  P.  1881,  Sec.  275. 

California  Legislation :    Same:  €. 


C.  P.  1872,  Sec.  483;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arrest :  How  Made. 

Sec.  4246.  The  order  of  arrest,  with  a  copy  of  the  affidavit  upon 
which  it  is  made,  must  be  delivered  to  the  sheriff,  who,  upon  arrest- 
ing the  defendant,  must  deliver  to  him  a  copy  of  the  affidavit,  and 
also,  if  desired,  a  copy  of  the  order  of  arrest. 


Historical:  Rev.  St.  1887,  Sec.  4246. 
C.  C.  P.  1881,  Sec.  276. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  484;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cross  Reference:  Sheriff  must  in- 
dorse time  of  reception  on  process: 
Sec.  2  02  4.  Service  of  process  by  eli- 
sor: Sees.  2040,  2043.  Officer  must 
exhibit  process  on  demand:  Sec.  2036. 


Same:  Custody  of  Defendant. 

Sec.  4247.  The  sheriff  must  execute  the  order  by  arresting  the  de- 
fendant and  keeping  him  in  custody  until  discharged  by  law. 


Historical:  Rev.  St.  1887,  Sec.  4247. 
C.  C.  P.  1881,  Sec.  277. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  485;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Arrest  and  cus- 
tody of  sheriff:  Sec.  2042.  Security 
for  board  of  persons  committed  on 


civil  process:  Sec.  8540;  board 
money  to  be  advanced  in  case  of 
commitment  on  execution:  Sec.  5086. 
Sheriff  is  justified  by,  and  must  exe- 
cute, process  regular  on  its  face,  not- 
withstanding defects  in  the  proceed- 
ings:   Sec.  2035. 


Eight  to  Bail. 

Sec.  4248.  The  defendant,  at  any  time  before  execution,  must  be 
discharged  from  the  arrest,  either  upon  giving  bail  or  depositing  the 
amount  mentioned  in  the  order  of  arrest. 


Historical:  Rev.  St.  1887,  Sec.  4248. 
C.  C.  P.  1881,  Sec.  278. 

California  Legislation:    Same:  G. 


C.  P.  1872,  Sec.  486;  Deering's  Cod*, 
ib.;  Kerr's  Code,  ib. 
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Bail:  How  Given. 

Sec.  4249.  The  defendant  may  give  bail  by  causing  a  written  un- 
dertaking to  be  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound  in  the  amount  mentioned  in  the  order  of 
arrest  that  the  defendant  will  at  all  times  render  himself  amenable  to 
the  process  of  the  court,  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein,  or  that  they 
will  pay  to  the  plaintiff  the  amount  of  any  judgment  which  may  be 
recovered  in  the  action. 


€.  P.  1872,  Sec.  487;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4249. 
C.  C.  P.  1881,  Sec.  279. 

California  Legislation :     Same:  C. 

Surrender  of  Defendant  by  Bail. 

Sec.  4250.  At  any  time  before  judgment  or  within  ten  days  there- 
after, the  bail  may  surrender  the  defendant  in  their  exoneration,  or 
he  may  surrender  himself  to  the  sheriff  of  the  county  where  he  was 
arrested. 


Historical:  Rev.  St.  1887,  Sec.  425  0. 
C.  C.  P.  1881,  Sec.  280. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  488;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  How  Made. 

Sec.  4251.  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  time  or  place  before  they  are  finally  charged,  may  them- 
selves arrest,  or,  by  a  written  authority  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  the  sheriff  to  do  so.  Upon  the  ar- 
rest of  defendant  by  the  sheriff,  or  upon  his  delivery  to  the  sheriff 
by  the  bail,  or  upon  his  own  surrender,  the  bail  are  exonerated,  if 
such  arrest,  delivery,  or  surrender  take  place  before  the  expiration 
of  ten  days  after  judgment;  but  if  such  arrest,  delivery,  or  surren- 
der be  not  made  within  ten  days  after  judgment,  the  bail  are  finally 
charged  on  their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 


Historical:  Rev.  St.  1887,  Sec.  4251. 
C.  C.  P.  1881,  Sec.  281. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  489;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Proceeding's  Against  Bail. 

Sec.  4252.  If  the  bail  neglect  or  refuse  to  pay  the  judgment  with- 
in ten  days  after  they  are  finally  charged,  an  action  may  be  com- 
menced against  such  bail  for  the  amount  of  the  original  judgment. 


C.  P.  1872,  Sec.  490;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  42  52. 
C.  C.  P.  1881,  Sec.  282. 

California  Legislation:     Same:  C. 

Exoneration  of  Bail. 

Sec.  4253.  The  bail  are  exonerated  by  the  death  of  the  defendant 
or  his  imprisonment  in  the  State  prison,  or  by  his  legal  discharge 
from  the  obligation  to  render  himself  amenable  to  the  process. 


Historical:  Rev.  St.  1887,  Sec.  42  53. 
C.  C.  P.  1881,  Sec.  283. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  491;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Return  by  Sheriff  of  Order  and  Bail  Bond. 

Sec.  4254.  Within  the  time  limited  for  that  purpose,  the  sheriff 
must  file  the  order  of  arrest  in  the  office  of  the  clerk  of  the  court 
in  which  the  action  is  pending,  with  his  return  indorsed  thereon,  to- 
gether with  a  copy  of  the  undertaking  of  the  bail.  The  original  un- 
dertaking he  must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff  within  ten  days  thereafter,  may  serve  upon  the 
sheriff  a  notice  that  he  does  not  accept  the  bail,  or  he  is  deemed  to 
have  accepted  them,  and  the  sheriff  is  exonerated  from  liability.  If 
no  notice  be  served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4254. 
C  .C.  P.  1881,  Sec.  284. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  492;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference?     Return  of  pro- 


cess after  expiration  of  term  of  of- 
fice: Sec.  2  0  47.  Return  is  prima 
facie  evidence  of  facts:  Sec.  2  02  6. 
Penalty  for  failure  to  return:  Sec. 
2027. 


Justification  of  Bail:  Notice. 

Sec.  4255.  Within  five  days  after  the  receipt  of  notice,  the  sheriff 
or  defendant  may  give  the  plaintiff  or  his  attorney,  notice  of  the  jus- 
tification of  the  same,  or  other  bail  (specifying  the  places  of  resi- 
dence and  occupation  of  the  latter),  before  the  judge  of  the  court  or 
probate  judge,  at  a  specified  time  and  place;  the  time  to  be  not  less 
than  five  nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given  there  must  be  a  new  undertak- 
ing. 


Historical:  Rev.  St.  1887,  Sec.  42  55. 
C.  C.  P.  1881,  Sec.  285. 

California  Legislation :  Same  ex- 
cept the  words  "  or  county  judge,  or 


county  clerk"  for  "or  probate  judge": 
C.  C.  P.  1872,  Sec.  493;  as  amend- 
ed, Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Qualifications  of  Bail. 

Sec.  4256.    The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  resident  and  householder  or  freeholder 
within  the  State; 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of 
arrest,  or  the  amount  to  which  the  order  is  reduced,  as  provided  in 
this  chapter,  over  and  above  all  his  liabilities,  exclusive  of  property 
exempt  from  execution;  but  the  judge,  on  justification,  may  allow 
more  than  two  sureties  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  order,  if  the  whole  justification  be  equivalent  to  that 
of  two  sufficient  bail. 


Historical:  Rev.  St.  1887,  Sec.  4256. 
C.  C.  P.  1881,  Sec.  286. 

California    ^Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  494;  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Justification:  How  Made. 

Sec.  4257.  For  the  purpose  of  justification  each  of  the  bail  must 
attend  before  the  judge  at  the  time  and  place  mentioned  in  the 
notice,  and  may  be  examined  on  oath  on  the  part  of  the  plaintiff 
touching  his  insufficiency,  in  such  manner  as  the  judge  in  his  dis- 
cretion, may  think  proper.  The  examination  must  be  reduced  to 
writing  and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 
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Historical:  Rev.  St.  1887,  Sec.  42  57. 
C.  C.  P.  1881,  Sec.  287. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  495;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Allowance  of  Bail. 

Sec.  4258.  If  the  judge  find  the  bail  sufficient,  he  must  annex  the 
examination  to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated  from 
liability. 


Historical:  Rev.  St.  1887,  Sec.  4258. 
C.  C.  P.  1881,  Sec.  288. 

California  Legislation:     Same  ex- 


cept "or  clerk"  inserted  after 
"judge":  C.  C.  P.  1872,  Sec.  496; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Deposit  With  Sheriff. 

Sec.  4259.  The  defendant  may  at  the  time  of  his  arrest,  instead 
of  giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the 
order.  In  case  the  amount  of  bail  be  reduced,  as  provided  in  this 
chapter,  the  defendant  may  deposit  such  amount  instead  of  giving 
bail.  In  either  case  the  sheriff  must  give  the  defendant  a  certificate 
of  the  deposit  made,  and  the  defendant  must  be  discharged  from 
custody. 


Historical:  Rev.  St.  1887,  Sec.  42  59. 
C.  C.  P.  1881,  Sec.  289. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  497;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Paid  Into  Court. 

Sec.  4260.  The  sheriff  must,  immediately  after  the  deposit,  pay 
the  same  into  court  and  take  from  the  clerk  receiving  the  same,  two 
certificates  of  such  payment,  the  one  of  which  he  shall  deliver  to 
the  plaintiff's  attorney  and  the  other  to  the  defendant.  For  any  de- 
fault in  making  such  payment,  the  same  proceedings  may  be  had 
on  the  official  bond  of  the  sheriff,  to  collect  the  sum  deposited  as  in 
other  cases  of  delinquency. 


Historical:  Rev.  St.  1887,  Sec.  4260. 
O.  C.  P.  1881,  Sec.  290. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  498;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Substituting  Bail  for  Deposit. 

Sec.  4261.  If  money  is  deposited,  as  provided  in  the  last  two  sec- 
tions, bail  may  be  given  and  may  justify  upon  notice,  at  any  time 
before  judgment;  and  on  the  filing  of  the  undertaking  and  justifica- 
tion with  the  clerk,  the  money  deposited  must  be  refunded  to  the  de- 
fendant. 


C.  P.  1872,  Sec.  499;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4261. 
C.  C.  P.  1881,  Sec.  291. 

California  Legislation:     Same:    C.  I 

Satisfaction  of  Judgment  From  Deposit. 

Sec.  4262.  Where  money  has  been  deposited,  if  it  remains  on  de- 
posit at  the  time  of  the  recovery  of  a  judgment  in  favor  of  the 
plaintiff,  the  clerk  must,  under  the  direction  of  the  court,  apply  the 
same  in  satisfaction  thereof;  and  after  satisfying  the  judgment,  re- 
fund the  surplus,  if  any,  to  the  defendant.    If  the  judgment  is  in 
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favor  of  the  defendant,  the  clerk  must,  under  like  direction  of  the 
court,  refund  to  him  the  whole  sum  deposited  and  remaining  unap- 
plied. 


Historical:  Rev.  St.  1887,  Sec.  4262. 
C.  C.  P.  1881,  Sec.  292. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  500;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Escape:  Liability  of  Sheriff. 

Sec.  4263.  If,  after  being  arrested,  the  defendant  escape  or  is 
rescued,  the  sheriff  is  liable  as  bail;  but  he  may  discharge  himself 
from  such  liability  by  the  giving  bail  at  any  time  before  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4263. 
C.  C.  P.  1881,  Sec.  293. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  501;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Liability  of  sher- 
iff for  permitting-  an  escape  or  rescue: 
Sees.  2030,  2031.  Recapture  or  sur- 
render exonerates  sheriff:    Sec.  2032, 


Same:  Judgment  Against  Sheriff. 

Sec.  4264.  If  a  judgment  is  recovered  against  the  sheriff  upon  his 
liability  as  bail,  and  an  execution  thereon  is  returned  unsatisfied  in 
whole  or  in  part,  the  same  proceedings  may  be  had  on  his  official 
bond,  for  the  recovery  of  the  whole  or  any  deficiency,  as  in  other 
cases  of  delinquency. 


Historical:  Rev.  St.  1887,  Sec.  4264. 
C.  C.  P.  1881,  Sec.  294. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  502;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Vacation  of  Order  of  Arrest. 

Sec.  4265.  A  defendant  arrested  may,  at  any  time  before  the  trial 
of  the  action,  or  if  there  be  no  trial,  before  the  entry  of  judgment, 
apply  to  the  judge  of  the  court  in  which  the  action  is  pending,  or  to 
the  court,  upon  reasonable  notice,  to  vacate  the  order  of  arrest  or 
to  reduce  the  amount  of  bail.  If  the  application  be  made  upon  affi- 
davits on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits,  or  other  proofs,  in  addition  to 
those  on  which  the  order  of  arrest  was  made. 


Historical:  Rev.  St.  1887,  Sec.  4265. 
C.  C.  P.  1881,  Sec.  295. 

California  Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  503;  al- 
most identical  as  amended,  Deering'i 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Reduction  of  Bail. 

Sec.  4266.  If,  upon  application,  it  appears  that  there  was  not 
sufficient  cause  for  the  arrest,  the  order  must  be  vacated ;  or  if  it  ap- 
pears that  the  bail  was  fixed  too  high,  the  amount  must  be  reduced. 


Historical:  Rev.  St.  1887,  Sec.  4266. 
C.  C.  P.  1881,  Sec.  296. 

California  Legislation:     Same  ex- 


cept word  "such"  inserted  before  "ap- 
plication'": C.  C.  P.  1872,  Sec.  504; 
Deering's  Code,  ib.;  Kerr's  Cod.^  ib,. 


CHAPTER  2. 
CLAIM  AND  DELIVER/  OF  PERSONAL  PROPERTY. 


Section 

4271.    Delivery  of  personal  property, 
may  be  claimed. 


Section 

4272.  Affidavit  of  claim. 

4273.  Requisition  to  sheriff. 
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Service    of  pa- 


Section 

4274.  Undertaking: 
pers. 

4275.  '   Exception  to  and  justification 

of  sureties. 

4276.  Re-delivery  to  defendant:  Un- 
dertaking-. 

4277.  Same:  Justification  of  sureties. 

4278.  Same:  Qualifications  of  sure- 
ties. 


Section 
42  79. 

4280. 
4281. 

4282. 


Concealed  property:  How 
taken. 

Custody  of  property  by  sheriff. 

Claim  by  third  party:  Indem- 
nity to  sheriff. 

Return  of  papers  by  sheriff. 


Note:    Verdict  in  claim  and  delivery:   Sec.  4399.    Judgment:  Sec.  4453. 

Delivery  of  Personal  Property  May  Be  Claimed. 

Sec.  4271.  The  plaintiff  in  an  action  to  recover  the  possession  of 
personal  property  may,  at  the  time  of  issuing  the  summons,  or  at  any 
time  before  answer,  claim  the  delivery  of  such  property  to  him  as 
provided  in  this  chapter. 


possession  of  the  property,  and  not 
the  ownership  thereof,  is  the  main  is- 
sue. Cunningham  v.  Stoner  (1905)  10 
Ida.  549;  79  Pac.  228. 

Gambling  Devices:  An  action  of 
claim  and  delivery  will  not  lie  to  re- 
cover gambling  devices  incapable  of 
use  for  any  purpose  except  in  viola- 
tion of  the  anti-gambling-  law.  Mul- 
len &  Co.  v.  Moseley  (1907)  13  Ida. 
.  .  .:  90  Pac.  987. 


Historical:  Rev.  St.  1887,  Sec.  4271. 
C.  C.  P.  1881,  Sec.  297. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  509;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

Cross  Reference:  Claim  and  de- 
livery in  justices'  courts  is  governed 
by  the  provisions  of  this  chapter:  Sec. 
4960. 

Right  to  Possession:  In  an  action 
of  claim  and  delivery,  the  right  to  the 

Affidavit  of  Claim. 

Sec.  4272.  Where  a  delivery  is  claimed,  an  affidavit  must  be  made 
by  the  plaintiff,  or  by  some  one  in  his  behalf,  setting  forth : 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (par- 
ticularly describing  it) ,  or  is  entitled  to  the  possession  thereof ; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant ; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pur- 
suant to  a  statute;  or  seized  under  an  execution  or  an  attachment 
against  the  property  of  the  plaintiff ;  or,  if  so  seized,  that  it  is  by 
statute  exempt  from  such  seizure; 

5.  The  actual  value  of  the  property. 


Historical:  Rev.  St.  1887,  Sec.  4272. 
C.  C.  P.  1881,  Sec.  298. 

California  Legislation:  Same  ex- 
cept word  "showing"  for  "setting 
forth"  in  second  line:  C.  C.  P.  1872, 
Sec.  510;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Allegation  of  Ownership:  In  an  ac- 
tion in  replevin,  an  averment  "that 
on  the  6th  day  of  May,  1896,  (more 


than  two  years  before  the  commence- 
ment of  the  suit)  plaintiff  was  the 
owner  of  said  property,"  is  not  a  suf- 
ficient averment  that  plaintiff,  at  the 
time  of  commencing  his  action,  was 
the  owner  or  in  possession  or  entitled 
to  possession  of  the  property  in  ques- 
tion. Bingham  Co.  etc.  v.  Rogers 
(1900)   7  Ida.  63;  59  Pae.  931. 


Requisition  to  Sheriff. 

Sec.  4273.  The  plaintiff  or  his  attorney  may,  thereupon,  by  an 
indorsement  in  writing  upon  the  affidavit,  require  the  sheriff  of  the 
county  where  the  property  claimed  may  be,  to  take  the  same  from 
the  defendant. 
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Historical:  Rev.  St.  1887,  Sec.  4273. 
C.  C.  P.  1881,  Sec.  299. 

California  Legislation:     Same:  C. 


C.  P.  1  872,  Sec.  511;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Undertaking:  Service  of  Papers. 

Sec,  4274.  Upon  a  receipt  of  the  affidavit  and  notice,  with  a  writ- 
ten undertaking,  executed  by  two  or  more  sufficient*  sureties,  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound  to  the  defend- 
ant in  double  the  value  of  the  property  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to  the 
defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  from  any  cause  be  recovered  against  the 
plaintiff,  the  sheriff  must  forthwith  take  the  property  described  in 
the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his  agent, 
and  retain  it  in  his  custody.  He  must,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  notice  and  undertaking,  by  deliv- 
ering the  same  to  him  personally,  if  he  can  be  found,  or  to  his  agent 
from  whose  possession  the  property  is  taken;  or,  if  neither  can  be 
found,  by  leaving  them  at  the  usual  place  of  abode  of  either,  with 
some  person  of  suitable  age  and  discretion;  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest  post  office,  di- 
rected to  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  4274. 
C.  C.  P.  1881,  Sec.  300. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  512;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cross  Reference:  Statutory  form  of 
undertaking:  Sec.  49  33a.  Justifica- 
tion of  sureties:  Sec.  4934.  State, 
county  or  city  need  not  give  bond: 
Sec.  4935. 


Exception  to  and  Justification  of  Sureties. 

Sec.  4275.  The  defendant  may,  within  two  days  after  the  service 
of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fails  to 
do  so  he  is  deemed  to  have  waived  all  objections  to  them.  When  the 
defendant  excepts,  the  sureties  must  justify  on  notice  in  like  man- 
ner as  upon  bail  on  arrest;  and  the  sheriff  is  responsible  for  the 
sufficiency  of  the  sureties  until  the  objection  to  them  is  either  waived 
or  until  they  justify.  If  the  defendant  except  to  the  sureties,  he 
cannot  reclaim  the  property  as  provided  in  the  next  section. 


Historical:  Rev.  St.  1887,  Sec.  4275. 
C.  C.  P.  1881,  Sec.  301. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  513;  Deering's  Code, 


ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Justification  of 
bail  on  arrest:    Sees.  4255-4258. 


Redelivery  to  Defendant :  Undertaking. 

Sec.  4276.  At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the  sheriff  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties,  to 
the  effect  that  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may,  for  any  cause,  be  recovered  against  the 
defendant.   If  a  return  of  the  property  be  not  so  required  within  five 
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days  after  the  taking  and  service  of  notice  to  the  defendant,  it  must 
be  delivered  to  the  plaintiff,  except  as  provided  in  Section  4281. 


Historical:  Rev.  St.  1887,  Sec.  4276. 
C.  C.  P.  1881,  Sec.  302. 

California  Legislation:     Same  ex- 


cept "Section  519"  for  "Section  4281": 
C.  C.  P.  1872,  Sec.  514;  Deering's 
Code,  ib.;  Keer's  Code,  ib. 


Same:  Justification  of  Sureties. 

Sec.  4277.  The  defendant's  sureties,  upon  notice  to  the  plaintiff 
of  not  less  than  two  or  more  than  five  days,  must  justify  before  the 
judge  of  the  court  or  probate  judge,  in  the  same  manner  as  upon  bail 
on  arrest;  and  upon  such  justification  the  sheriff  must  deliver  the 
property  to  the  defendant.  The  sheriff  is  responsible  for  the  defend- 
ant's sureties  until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that  time.  If 
they,  or  others  in  their  place,  fail  to  justify  at  the  time  and  place 
appointed,  he  must  deliver  the  property  to  the  plaintiff. 


Historical:  Pvev.  St.  1887,  Sec.  4277. 
C.  C.  P.  1881,  Sec.  303. 

California  Legislation:  Same  ex- 
cept "or  county  clerk"  for  "of  the 
court  or  probate   judge":     C.   C.  P. 


1872,  Sec.  515; 
Kerr's  Code,  ib. 

Cross  Reference:  Justification 
bail  on  arrest:    Sees.  4255-4258. 


Deering's  Code,  ib.; 

of 


Same :  Qualifications  of  Sureties. 

Sec.  4278.  The  qualification  of  sureties  must  be  such  as  are  pre- 
scribed by  this  Code,  in  respect  to  bail  upon  an  order  of  arrest. 


Cross  Reference:  Qualifications  of 
sureties  of  bail  on  arrest:    Sec.  4256. 


Historical:  Rev.  St.  1887,  Sec.  4278. 
C.  C.  P.  1881,  Sec.  304. 

California  Legislation :     Same:  C. 

C.  P.  1872,  Sec.  5i6;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Concealed  Property:  How  Taken. 

Sec.  4279.  If  the  property,  or  any  part  thereof,  be  concealed  in 
a  building  or  inclosure,  the  sheriff  must  publicly  demand  its  deliv- 
ery. If  it  be  not  delivered,  he  must  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  possession:  and,  if 
necessary,  he  may  call  to  his  aid  the  power  of  his  county. 


Historical :  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation : 


St.  1887,  Sec.  4279. 

305. 


Same:  C. 


C.  P.  18  72,  Sec.  517;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Custody  of  Property  by  Sheriff. 

Sec.  4280.  When  the  sheriff  has  taken  property,  as  in  this  chapter 
provided,  he  must  keep  it  in  a  secure  place,  and  deliver  it  to  the  party 
entitled  thereto,  upon  receiving  his  fees  for  taking,  and  his  necessary 
expenses  for  keeping,  the  same. 


Historical:  Rev.  St.  1887,  Sec.  4280. 
C.  C.  P.  1881,  Sec.  306. 

California  Legislation:     Same:  C. 


C.  P.  1872, 
ib.;  Kerr's 


Sec.  518;  Deering's  Code, 
Code,  ib. 


Claim  by  Third  Party:  Indemnity  to  Sheriff. 

Sec.  4281.  If  the  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  make  affidavit  of 
his  title  thereto,   or  right   to  the  possession  thereof,  stating  the 
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grounds  of  such  title  or  right,  and  serve  the  same  upon  the  sheriff, 
the  sheriff  is  not  bound  to  keep  the  property  or  deliver  it  to  the 
plaintiff  unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indem- 
nify the  sheriff  against  such  claim,  by  an  undertaking  by  two  suf- 
ficient sureties. 


Historical:  Rev.  St.  1887,  Sec.  4281. 
C.  C.  P.  1881,  Sec.  307. 

California  Legislation:  Same  ex- 
cept this  clause  is  added:  "and  no 
claim  to  such  property  by  any  other 


person  than  the  defendant  or  his 
agent  is  valid  against  the  sheriff  un- 
less so  made":  C.  C.  P.  1872,  Sec. 
519;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Return  of  Papers  by  Sheriff. 

Sec.  4282.  The  sheriff  must  file  the  notice,  undertaking  and  affi- 
davit, with  his  proceedings  thereon,  with  the  clerk  of  the  court  in 
which  the  action  is  pending,  within  twenty  days  after  taking  the 
property  mentioned  therein. 


Historical:  Rev.  St.  1887,  Sec.  4282. 
C.  C.  P.  1881,  Sec.  308. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  520;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Return  of  pro- 
cess after  expiration  of  term  of  office: 
Sec.  2047.  Return  is  prima  facie  evi- 
dence of  facts:  Sec.  2026.  Penalty 
for  failure  to  return:    Sec.  2027. 


CHAPTER  3. 
INJUNCTIONS, 


Section 

Section 

4287. 

Injunction  denned. 

4294. 

4288. 

Grounds  for  injunction. 

4295. 

4289. 

When  granted:  Complaint  and 
affidavits. 

4296. 

4290. 

Injunction  after  answer. 

4297. 

4291. 

Undertaking:    Justification  of 
sureties. 

4292. 

Order  to  show  cause. 

4293. 

Suspension  of  corporate  busi- 
ness. 

Restraint  of  State  officers. 

Dissolution  or  modification  of 
injunction. 

Same:  When  dissolved  or 
modified. 

Same:  Cross-examination  of 
witnesses. 


Injunction  Defined. 

Sec.  4287.  An  injunction  is  a  writ  or  order  requiring  a  person  to 
refrain  from  a  particular  act.  It  may  be  granted  by  the  court  in 
which  the  action  is  brought,  or  by  a  judge  thereof,  and  when  made 
by  a  judge,  it  may  be  enforced  as  the  order  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4287. 
C.  C.  P.  1881,  Sec.  309. 

California  Legislation:  Same  ex- 
cept words  "or  by  a  county  judge"  in- 
serted after  "thereof":  C.  C.  P.  1872, 
Sec.  525;  now  same  as  amended; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Injunctions  may 
be  granted  at  chambers:    Sec.  3890. 

Cited:  Idaho  &  Oregon  Land  Imp. 
Co.  v.  Bradbury   (1889)    10  Sup.  Ct. 


Rep.  177;  132  U.  S.  509;  33  8.  C.  R. 
(Law  ed.)  433. 

Injunction  Against  Completed  Act: 

An  injunction  can  only  issue  to  re- 
strain the  commission  of  a  future  or 
contemplated  action,  and  the  writ  will 
not  be  granted  to  restrain  an  act 
which  has  already  occurred.  Wilson 
v.  Boise  City  (1900)  7  Ida.  69;  60 
Pac.  84. 


Grounds  for  Injunction. 

Sec.  4288.  An  injunction  may  be  granted  m  the  following  cases: 
1.    When  it  appears  by  the  complaint  that  the  plaintiff  is  enti- 
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tied  to  the  relief  demanded,  and  such  relief  or  any  part  thereof,  con- 
sists in  restraining  the  commission  or  continuance  of  the  act  com- 
plained of,  either  for  a  limited  period  or  perpetually ; 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  com- 
mission or  continuance  of  some  act  during  the  litigation  would  pro- 
duce waste,  great  or  irreparable  injury  to  the  plaintiff; 

3.  When  it  appears  during  the  litigation  that  the  defendant  is 
doing,  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suffering 
to  be  done,  some  act  in  violation  of  the  plaintiff's  rights,  re- 
specting the  subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual ; 

4.  When  it  appears,  by  affidavit,  that  the  defendant  during  the 
pendency  of  the  action,  threatens,  or  is  about,  to  remove,  or  to  dis- 
pose of  his  property  with  intent  to  defraud  the  plaintiff,  an  injunc- 
tion order  may  be  granted  to  restrain  the  removal  or  disposition ; 

5.  An  injunction  may  also  be  granted  on  the  motion  of  the  de- 
fendant upon  filing  a  cross-complaint,  praying  for  affirmative  relief 
upon  any  of  the  grounds  mentioned  above  in  this  section,  subject  to 
the  same  rules  and  provisions  provided  for  the  issuance  of  injunc- 
tions on  behalf  of  the  plaintiff; 

6.  The  District  Courts  or  any  Judge  thereof  sitting  in  chambers, 
in  addition  to  the  powers  already  possessed,  shall  have  power  to  is- 
sue writs  of  injunction  for  affirmative  relief  having  the  force  and  ef- 
fect of  a  writ  of  restitution,  restoring  any  person  or  persons  to  the 
possession  of  any  real  property  from  the -actual  possession  of  which 
he  or  they  may  be  ousted  by  force,  or  violence,  or  fraud,  or  stealth, 
or  any  combination  thereof,  or  from  which  he  or  they  are  kept  out 
of  possession  by  threats  whenever  such  possession  was  taken  from 
him  or  them  by  entry  of  the  adverse  party  on  Sunday  or  a  legal  holi- 
day, or  in  the  night  time,  or  while  the  party  in  possession  was  tem- 
porarily absent  therefrom.  The  granting  of  such  writ  shall  extend 
only  to  the  right  of  possession  under  the  facts  of  the  case,  in  respect 
to  the  manner  in  which  the  possession  was  obtained,  leaving  the  par- 
ties to  their  legal  rights  on  all  other  questions  the  same  as  though  no 
such  writ  had  issued:  Provided,  That  no  such  writ  shall  issue  ex- 
cept upon  notice  in  writing  to  the  adverse  party  of  at  least  five  days 
of  the  time  and  place  of  making  application  therefor. 


Historical:  Rev.  St.  1887,  Sec.  4288. 
C.  C.  P.  1881,  Sec.  310,  amended  1887. 

California  Legislation:  Same  to 
Sec.  4,  rest  omitted:  C.  C.  P.  1872, 
Sec.  526;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Injunction  against 
Infringement  of  trade  labels  and  trade 
marks:  Sec.  1453;  against  working 
mining  claims  until  security  to  sur- 
face owners  is  given;  Sec.  3214;  to 
contest  foreclosure  of  chattel  mort- 
gage: Sec.  3418;  to  restrain  sales  of 
timber  on  State  lands:  Sec.  1594;  to 
restrain  non-complying  foreign  fra- 
ternal insurance  companies  from 
transacting  business:  Sec.  2  901;  to 
restrain  injury  to  land  pending  fore- 
closure and  after  sale  on  execution: 
Sec.  4544;  to  restrain  waste  on  prop- 


erty sold  under  execution:  Sec.  4496; 
to  restrain  transfer  pending  supple- 
mentary proceedings:  Sec.  4510. 
Mandatory  injunction  may  be  issued 
in  proceedings  relating  to  drainage 
districts:    Sec.  2483. 

Cited:  Thayer  v.  Bellamy  (1903) 
9  Ida.  1;  71  Pac.  544. 

Discretion  of  Court:  Large  discre- 
tion is  vested  in  the  trial  court  in  the 
granting  of  a  temporary  injunction 
to  hold  property  in  statu  quo  pend- 
ing a  determination  of  the  action, 
and  its  exercise  of  such  discretion 
will  not  be  reversed  on  appeal  unless 
a  clear  abuse  of  such  discretion  is 
shown.  Weber  v.  Delia  Mountain 
Min.  Co.  (1905)  11  Ida.  264;  81  Pac. 
931;  Shields  v.  Johnson  (1904)  10  Ida. 
454;   79  Pac.  394.     Where  the  facts 
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are  disputed,  the  granting  or  dissolv- 
ing of  an  injunction  is  within  the  dis- 
cretion of  the  court,  although  the  an- 
swer denies  all  the  equities  of  the 
complaint.  Price  v.  Grice  (1904)  10 
Ida.  443;  79  Pac.  387. 

Mining  Cases:  Where  a  title  to  a 
mine  is  in  litigation  and  the  plaintiff 
by  his  complaint  shows  title  thereto, 
an  injunction  may  be  granted  to  re- 
strain working  the  mine  pending  the 
determination  of  the  litigation.  Gil- 
pin v.  Sierra  Nev.  Con.  Min.  Co. 
(1890)  2  Ida.  696;  23  Pac.  547,  1014. 
The  practice  is  to  be  liberal  in  grant- 
ing injunctive  relief  in  mining  liti- 
gation, in  order  that  neither  party 
may  get  the  advantage  of  the  other, 
during  the  litigation,  by  force  or  vio- 
lence. Safford  v.  Flemming  (1907)  13 
Ida.  .  .  .  ;  89  Pac.  827. 

Where  an  action  is  brought  to  deter- 
mine the  right  of  possession  to  and  the 
ownership  of  certain  mining  ground, 
and  it  appears  from  the  complaint 
and  affidavit  of  one  of  the  plaintiffs 
that  the  defendants  have  threatened 
to  assault  the  plaintiffs  and  their  em- 
ployees if  they  appeared  upon  or  un- 
dertook to  do  any  work  upon  such 
claim,  it  is  proper  for  the  court  to 
grant  an  injunction  pendente  lite,  en- 
joining the  defendants,  their  agents 
or  employees,  from  in  any  manner  in- 
terfering with  the  plaintiffs  and  their 
employees  in  performing  the  neces- 
sary discovery  work  and  other  work 
upon  said  claim  necessary  to  hold  the 
same,  although  all  of  the  allegations 
of  the  complaint  and  affidavit  are  de- 
nied by  ciie  defendants.  Satford  v. 
Flemming  (1907)  13  Ida.  ...;  89  Pac. 
827. 

Restraint  of  Trespasses:  A  tempo- 
rary injunction  may  issue  to  restrain 
a  trespasser  from  removing  timber 
which  he  has  cut  upon  land  claimed 
by  the  plaintiff^  pending  suit  to  es- 
tablish plaintiff's  title,  when  the  case 
is  one  of  urgency,  and  where  the  cut- 
ting and  removal  of  such  timber 
would  result  in  great  injury  to  the 
plaintiff,  although  the  injury  might 
not  be  irreparable,  the  defendant  be- 
ing solvent,  and  notwithstanding  that 
other  remedies  lie  in  behalf  of  the 
plaintiff.  Staples  v.  Rossi  (1901)  7 
Ida.  618;   65  Pac.  67. 

Courts  of  equity  should  hesitate  be- 
fore granting  injunctions  to  restrain 
trespasses  committed  under  color  of 
title  or  right.  In  this  case  it  was  ob- 
served, in  support  of  such  an  injunc- 
tion, that  strong  evidence  was  sub- 
mitted tending  to  show  the  inability 
of  the  defendants  to  respond  to  any 
judgment  for  damages.  Shields  v. 
Johnson  (1904)  10  Ida.  454;  79  Pac. 
394. 

Where  the  complaint  alleges  great 
and  irreparable  injury  to  growing 
crops,  the  damage  to  which  cannot  be 
justly       estimated,      resulting  frnm 


checking  the  flow  in  the  irrigation 
ditch  conveying  water  to  desert  lands 
on  which  such  crops  are  growing,  a 
temporary  injunction  to  restrain  the 
obstruction  of  such  flow  of  water, 
pending  litigation,  is  authorized.  Wil- 
son v.  Eagleson  (1903)  9  Ida.  17;  71 
Pac.  613. 

Nuisances:  Where  the  complaint 
and  affidavits  for  an  injunction 
against  a  city,  allege  a  nuisance  es- 
pecially injurious  to  the  plaintiff,  and 
the  defendant  does  not  deny  the  exis- 
tence of  the  nuisance  but  alleges  that 
it  has  taken  steps  to  abate  the  same, 
and  that  it  intends  to  prevent  any 
recurrence  thereof,  but  affidavits  are 
produced  showing  that  conditions 
have  not  been  materially  changed  and 
that  the  cause  of  complaint  still  ex- 
ists, it  is  error  to  deny  a  temporary 
injunction.  Schreck  v.  Village  of 
Coeur  d'Alene  (1906)  12  Ida.  708;  87 
Pac.  1001. 

Restraining  Sheriffs'  Sales:  The 
foreclosure  of  a  chattel  mortgage  ex- 
ecuted by  the  husband  alone  upon 
exempt  property  contrary  to  Laws 
1899,  292,  may  be  enjoined.  Kin- 
dall  v.  Lincoln  Hdw.  &  Imp.  Co. 
(1902)  8  Ida.  664;  70  Pac.  1056.  An 
injunction  will  issue  to  restrain  the 
sheriff  from  selling  personal  prop- 
erty where  it  is  shown  that  the  plain- 
tiff has  no  plain,  speedy  or  adequate 
remedy  at  law,  or  that  the  defendant 
is  insolvent  and  not  able  to  respond 
in  damages.  Kester  v.  Schulat  (1905) 
11  Ida.  663;  85  Pac.  974. 

Sale  of  Corporate  Stock:  Where 

the  proposed  action  of  a  corporation 
to  sell  the  stock  of  an  insane  stock- 
holder for  the  payment  of  an  as- 
sessment, is  founded  upon  and  insti- 
gated by  the  wrongful  acts  and  con- 
duct of  a  person  who  controls  a  ma- 
jority of  the  capital  stock,  and  a  part 
of  the  stock  going  to  make  up  such 
majority  was  procured  by  such  per- 
son from  the  insane  stockholder,  and 
a  cause  of  action  for  fraud  and 
wrongful  conduct  is  charged  against 
the  person  so  controlling  a  majority 
of  the  stock,  a  temporary  restraining 
order  against  the  corporation  making 
such  sale  is  incidental  to  the  main 
action,  and  is  a  proper  relief  to  be 
granted  in  the  sound  discretion  of  the 
court  until  the  case  can  be  heard  on 
its  merits.  Weber  v.  Delia  Mountain 
Min.  Co.  (1905)  11  Ida.  264;  81  Pac. 
931. 

Irreparable  Injury  Unnecessary:  An 

injunction  will  issue  to  temporarily 
restrain  an  act  which  will  result  in 
great  damage  to  the  plaintiff  although 
the  injury  is  not  irreparable,  and  al- 
though other  remedies  by  way  of 
damages  are  open  to  the  plaintiff. 
Mever  v.  First  Nat.  Bank  of  Coeur 
d'Alene  (1904)  10  Ida.  175;  77  Pac. 
324;  Price  v.  Grice  (1904)  10  Ida. 
443;  79  Pac.  387. 
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When  Granted:  Complaint  and  Affidavits. 

Sec.  4289.  The  injunction  may  be  granted  at  the  time  of  issuing 
the  'summons,  upon  the  complaint,  and  at  any  time  afterwards,  be- 
fore judgment,  upon  affidavits.  The  complaint  in  the  one  case,  and 
the  affidavits  in  the  other,  must  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  No  injunction  can  be  granted  on  the  com- 
plaint unless  it  is  verified.  When  the  application  is  upon  notice  or 
order  to  show  cause,  a  copy  of  the  moving  papers  must  be  served 
with  the  notice  or  order;  when  granted  without  notice  a  copy  of  the 
moving  papers  must  be  served  with  the  injunction. 


Historical:  Rev.  St.  1887,  Sec.  4289. 
C.  C.  P.  1881,  Sec.  311. 

California  Legislation:  Same  to 
last  sentence:  C.  C.  P.  1872,  Sec.  527; 
Deering's  Code,  ib.;  additional  provi- 
sion as  amended,  Kerr's  Code,  ib. 

Complaint — Sufficiency  of  Verifica- 
tion: A  restraining  order  may  be 
granted  on  a  verified  complaint,  the 
principal  allegations  of  which  are 
made  on  information  or  belief  with- 
out stating  the  source  of  information 
and  basis  of  belief,  where  such  source 
of  information  and  basis  of  belief  are 
set  forth  in  an  affidavit  filed  by  the 


plaintiffs  in  the  case.  Price  v.  Grice 
(1904)  10  Ida.  443;  79  Pac.  387. 

Successive  Writs:  Successive  writs 
of  injunction  may  be  granted  on  the 
complaint  alone  without  any  supple- 
mentary affidavits,  where  all  are  of 
the  same  tenor  and  effect,  except  that 
Ihey  extend  the  time  within  which 
the  defendant  may  appear  and  show 
cause,  and  the  reason  for  issuing  the 
later  writs  is  the  inability  of  the  sher- 
iff to  find  the  defendant  or  any  per- 
son upon  whom  to  serve  the  prior 
writs.  Powell  v.  The  Springston  Lum- 
ber Co.  (1906)  12  Ida.  723;  88  Pac. 
97.  . 


Injunction  After  Answer. 

Sec.  4290.  An  injunction  cannot  be  allowed  after  the  defendant 
has  answered,  unless  upon  notice,  or  upon  an  order  to  show  cause; 
but  in  such  case  the  defendant  may  be  restrained  until  the  decision 
of  the  court  or  judge  granting  or  refusing  the  injunction. 


Historical:  Rev.  St.  1887,  Sec.  4290. 
C.  C.  P.  1881,  Sec.  312. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  528;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Undertaking:  Justification  of  Sureties. 

Sec.  4291.  On  granting  an  injunction,  the  court  or  judge  must 
require,  except  when  the  State,  a  county,  or  municipal  corporation, 
or  a  married  woman  in  a  suit  against  her  husband,  is  a  party  plain- 
tiff, a  written  undertaking  on  the  part  of  the  plaintiff,  with  suffi- 
cient sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  such  costs,  damages  and  reasonable  counsel  fees,  not  ex- 
ceeding an  amount  to  be  specified,  as  such  party  may  incur  or  sus- 
tain by  reason  of  the  injunction,  if  the  court  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  Within  five  days  after  the  service 
of  the  injunction,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  When  excepted  to,  the  plaintiff's  sureties,  upon  notice 
to  the  defendant  of  not  less  than  two  or  more  than  five  days,  must 
justify  before  the  judge  or  a  probate  judge,  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others  in  their 
place  fail  to  justify  at  the  time  and  place  appointed,  the  order  grant- 
ing an  injunction  shall  be  dissolved. 


110 


PROVISIONAL  REMEDIES 


Pt.  2.  Tit.  7 


Historical:  Rev.  St.  1887,  See.  4291. 
C.  C.  P.  1881,  Sec.  313. 

California  Legislation:  Somewhat 
similar  in  part:  C.  C.  P.  1872,  Sec. 
52  9;  same  as  amended  except  "the 
people  of  the  State"  for  "the  State", 
>  line  2;  Deering's  Code,  ib.;  Kerr's 
Code,  tt>. 

Cross  Reference:  Statutory  form 
of  undertaking:  Sec.  4933a.  State, 
county  or  city  need  not  give  bond: 
Sec.  4935.  Justification  of  bail  on  ar- 
rest:    Sees.  4255-4258. 

Requirement  is  Mandatory:  This 
section  is  mandatory  and  it  is  error 
to  grant  a  temporary  injunction 
without  requiring  a  proper  under- 
taking.   Wiles  v.  Northern  Star  Min. 


Co.  (1907)  13  Ida.  89  Pac.  1053. 

But  a  failure  to  give  a  bond  before 
the  restraining  order  becomes  opera- 
tive does  not  preclude  the  court  from 
granting  a  temporary  injunction  on 
the  hearing  of  the  order  to  show 
cause.  Price  v.  Grice  (1904)  10  Ida. 
443;  79  Pac.  387.         'm  * 

Action  on  Bond:  "Where  a  claim  is 
made  against  the  sureties  on  an  in- 
junction bond  for  costs,  damages  and 
counsel  fees,  the  sureties  are  entitled 
to  their  day  in  court  and  to  defend 
against  the  claim,  and  it  is  error  to 
summarily  enter  judgment  against  th© 
sureties  on  the  dissolution  of  the  in- 
junction. Dougal  v.  Eby  (1906)  II 
Ida.  7*9;  85  Pac.  102. 


Order  to  Show  Cause. 

See.  4292.  If  the  court  or  judge  deem  it  proper  that  the  defend- 
ant, or  any  of  several  defendants,  should  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  cause  to  be  shown 
at  a  specified  time  and  place,  why  the  injunction  should  not  be 
granted;  and  the  defendant  may,  in  the  meantime,  be  restrained. 


Historical:  Rev.  St.  1887,  Sec.  4292. 
€.  C.  P.  1881,  Sec.  314. 

California  Legislation:     Same:  ©. 


C.  P.  1872,  Sec.  530;  Deering's  Code, 
ib.;  same  in  part  as  amended,  Kerr's 

Code,  ib. 


Suspension  of  Corporate  Business. 

Sec.  4293.  An  injunction  to  suspend  the  general  and  ordinary  bus- 
iness of  a  corporation  cannot  be  granted  except  by  the  court  or  judge 
thereof;  nor  can  it  be  granted  without  due  notice  of  the  application 
therefor  to  the  proper  officers  or  agent  of  the  corporation,  except 
when  the  people  of  this  State  are  a  party  to  the  proceeding. 


Historical:  Rev.  St.  1887,  See.  4293. 
C.  C.  P.  1881,  Sec.  315. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  531;  Deering's  Code, 
fb.;  Kerr's  Code,  ib. 

Definition:  The  terms  "general" 
and  "ordinary"  business  of  the  corpo- 
ration, as  used  in  this  section,  include 
the  collection  of  municipal  taxes  to 


be  applied  to  payment  for  the  con- 
struction of  sewers,  and  therefore,  in 
an  action  to  enjoin  the  city  from  the 
sale  of  property  at  a  sewerage  assess- 
ment sale,  it  is  error  to  grant  such 
injunction  without  due  notice  of  ap- 
plication therefor  to  the  proper  mu- 
nicipal officers.  Wilson  v.  Boise  City 
(1900)  7  Ida.  69;  60  Pac.  84. 


Eestraint  of  State  Officers. 

Sec.  4294.  Where  a  duty  is  imposed  by  statute  upon  a  State  offi- 
cer, or  officers,  an  injunction  to  restrain  him  or  them,  or  a  person 
employed  by  him  or  them,  from  the  performance  of  that  duty,  or 
to  prevent  the  execution  of  the  statute,  shall  not  be  granted,  except 
by  the  District  Court,  sitting  in  the  county  in  which  the  officer  or 
officers  are  located,  or  the  duty  is  required  to  be  performed ;  and  upon 
notice  of  the  application  therefor  to  the  officer,  or  officers,  or  other 
person  to  be  restrained. 

Historical:  Rev.  St.  1887,  Sec.  4294. 

Dissolution  or  Modification  of  Injunction. 

See.  4295.   If  an  injunction  be  granted  without  notice,  the  de- 
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fendant,  at  any  time  before  the  trial,  may  apply  to  the  judge  who 
granted  the  injunction,  or  to  the  court  in  which  the  action  is  brought, 
to  dissolve  or  modify  the  same.  The  application  may  be  made  upon 
the  complaint  and  the  affidavit  on  which  the  injunction  was  granted, 
or  the  answer  or  upon  affidavit  on  the  part  of  the  defendant,  with 
er  without  the  answer.  If  the  application  be  made  upon  affidavits 
on  the  part  of  the  defendant,  it  must  be  upon  reasonable  notice  to 
the  plaintiff,  and  in  that  case,  but  not  otherwise,  the  plaintiff  may  op- 
pose the  same  by  affidavits  or  other  evidence,  in  addition  to  those 
on  which  the  injunction  was  granted. 


Historical:  Rev.  St.  1887,  Sec.  42  95. 
C.  C.  P.  1881,  Sec.  316. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  532;  as 
amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Injunction  may 
be  dissolved  or  modified  at  chambers: 
Sec.  3890. 

Definition:  The  words  "or  the  an- 
swer," used  in  this  section,  refer  to 
the  cross-complaint  mentioned  in  Sec. 
42  88,  sub.  div.  5,  which  may  be  filed 
at  the  time  the  answer  is  filed  or 
subsequently  by  permission  of  the 
court.  Thayer  v.  Bellamy  (1903)  9 
Ida.  1;  71  Pac.  544. 

Dissolution   on   Injunction  Papers: 

Where  the  adverse  party  moves  to 
dissolve  a  temporary  injunction  upon 
the  papers  upon  which  it  is  granted, 
no  notice  is  required  to  be  given  to 
the  party  who  obtained  the  injunc- 
tion, and  no  further  showing  can  be 
made  in  opposition  to  such  motion. 
Meyer  v.  First  Nat.  Bank  of  Coeur 
d'Alene  (1904)  10  Ida.  175;  77  Pac. 
234. 

General  Construction:  Application 
to  dissolve  a  temporary  injunction 
may  be  made  as  follows:     1.    By  the 


defendant  upon  the  papers  on  which 
plaintiff  obtained  the  injunction;  2. 
By  the  plaintiff  upon  the  papers  on 
which  the  defendant  obtained  the  in- 
junction; 3.  By  either  party  upon 
affidavits,  with  or  without  answer. 
When  the  adverse  party  moves  to  dis- 
solve a  temporary  injunction  upon 
the  papers  on  which  it  was  granted, 
no  notice  is  required  to  be  given  to 
the  party  who  obtained  the  injunc- 
tion, and  no  further  showing  can  be 
made  in  opposition  to  such  motion. 
On  the  other  hand,  where  any  coun- 
ter-showing is  made  by  the  moving 
party,  notice  of  the  time  and  place 
of  hearing  must  be  given,  and  upon 
such  a  hearing  the  party  resisting 
the  motion  may  present  affidavits  in 
opposition  thereto,  and  is  entitled  to 
have  such  affidavits  considered  by  the 
court  or  judge  hearing  the  same. 
Thayer  v.  Bellamy  (19  03)  9  Ida.  1; 
71  Pac.  544. 

Grounds  for  Dissolution:  Damage 
resulting  to  an  employee  of  the  real 
party  in  interest,  by  the  stoppage  of 
his  work  and  the  insufficiency  of  the 
undertaking  to  compensate  him,  is 
not  ground  for  a  dissolution  of  the 
injunction.  Smith  v.  Alberta  etc.  Rec. 
Co.  (1903)  9  Ida.  399;  74  Pac.  1071. 


Same:  When  Dissolved  or  Modified. 

Sec.  4296.  If  upon  such  application  it  satisfactorily  appear  that 
there  is  not  sufficient  ground  for  the  injunction,  it  must  be  dissolved; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction  is  too 
great,  it  must  be  modified. 


Historical:  Rev.  St.  1887,  Sec.  42  96. 
C.  C.  P.  1881,  Sec.  317. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  533;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Cross-Examination  of  Witnesses. 

Sec.  4297.  Upon  the  hearing  of  an  application  for  an  injunction 
upon  notice  to  the  adverse  party,  or  upon  return  of  an  order  to  show 
cause  why  an  injunction  should  not  be  granted,  or  upon  an  applica- 
tion to  dissolve  or  modify  an  injunction  granted  without  notice, 
where  the  injunction  was  granted  or  is  applied  for  wholly  or  in  part 
upon  affidavits,  the  party  resisting  the  application  or  moving  to  dis- 
solve the  injunction  may,  by  three  days'  written  notice,  require  the 
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adverse  party  to  produce  at  the  hearing  for  cross-examination  be- 
fore the  court  or  judge,  the  affiants  of  the  affidavits  upon  which  he 
relies  for  the  injunction,  or  to  resist  the  application  for  its  dissolu- 
tion ;  and  any  party  so  requiring  his  adverse  party  to  produce  his 
witnesses  at  such  hearing  must  himself  produce  for  cross-examina- 
tion, the  witnesses  upon  whom  he  relies  upon  such  hearing;  and 
either  party  may  have  the  same  process  to  secure  the  attendance 
of  witnesses  at  such  hearing,  as  upon  trial  of  issue  of  fact  in  the 
District  Court;  and  in  such  case,  where  the  attendance  of  witnesses 
shall  have  been  so  required,  no  affidavit  shall  be  read  or  considered 
by  the  court  or  judge  upon  such  hearing  unless  the  affiant  is  so  pro- 
duced for  cross-examination:  Provided,  That  the  court  or  judge 
may,  at  the  conclusion  of  the  examination  of  the  witnesses  produced 
by  the  respective  parties,  for  good  cause  shown,  adjourn  the  hear- 
ing to  enable  either  party  to  secure  the  attendance  of  an  absent  affi- 
ant, or  may  direct  his  examination  to  be  taken  in  writing  before  such 
officer  and  at  such  time  and  place  as  the  court  or  judge  may  designate. 
The  examination  of  any  witness  produced  before  the  court  or  judge 
must,  upon  request  of  either  party,  be  reduced  to  writing,  subscribed 
by  the  affiant,  certified  by  the  judge  and  filed  in  the  action,  and,  with 
any  examination  taken  in  compliance  with  the  order  of  the  court  or 
judge,  be  made  a  part  of  the  record  upon  appeal  in  the  same  manner 
as  affidavits  are  made  a  part  of  such  record. 


Historical:  Rev.  St.  1887,  Sec.  4297. 

Cited:  Thayer  v.  Bellamy  (1903) 
9  Ida.  1;  71  Pac.  544. 

Hearing  on  Affidavits:  It  is  not  con- 
templated by  this  section  that  the 
hearing-  on  order  to  show  cause,  or 
on  application  to  dissolve  the  injunc- 


tion, shall  be  otherwise  than  upon  the 
pleadings  and  affidavits,  except  where 
the  moving  party  is  required  by  no- 
tice to  produce  the  affiants  in  the  af- 
fidavits for  cross-examination.  Haft 
River  etc.  Co.  v.  Langford  (1898)  6 
Ida.  30;  51  Pac.  1027. 


CHAPTER  4, 
ATTACHMENTS  AND  GARNISHMENTS. 


Article 

1.  Issuance  and  execution  of  writ. 

2.  Garnishment. 

3.  Custody  and     sale     of  attached 

property. 


Article 

4.    Discharge  and  return  of  attach- 
ment. 


ARTICLE  1. 
ISSUANCE  AND  EXECUTION  OF  WRIT. 


Section 

43  02.    Attachment:  When  issued. 
430  3.    Same:  Affidavit. 
4304.    Undertaking:    Publication  and 
notice. 


4305.  Writ. 

43  06.     Shares   of   stock   may  be  at- 
tached. 

4307.    Execution  of  writ. 


Attachment:  When  Issued. 

Sec.  4302.  The  plaintiff,  at  the  time  of  issuing  the  summons,  or 
at  any  time  afterwards,  may  have  the  property  of  the  defendant  at- 
tached, as  security  for  the  satisfaction  of  any  judgment  that  may  be 
recovered,  unless  the  defendant  give  security  to  pay  such  judgment, 
as  in  this  chapter  provided,  in  the  following  cases: 
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1.  In  an  action  upon  a  judgment,  or  upon  contract,  express  or 
implied,  for  the  direct  payment  of  money,  where  the  contract  is 
not  secured  by  any  mortgage  or  lien  upon  real  or  personal  property, 
or  any  pledge  of  personal  property;  or,  if  originally  so  secured,  such 
security  has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given,  become  valueless; 

2.  In  an  action  upon  a  judgment  or  upon  contract,  express  or 
implied,  against  a  defendant  not  residing  in  this  State. 


actions  for  taxes  on  live  stock:  Sec. 
1666;  in  actions  for  taxes  sought  to 
be  evaded:  Sec.  1820;  in  actions  for 
license  money:  Sec.  1835;  in  actions 
against  peddlers:    Sec.  1533. 

Cited:  Willman  v.  Friedman  (1893) 
3  Ida.  734;  35  Pac.  37. 


Historical:  Rev.  St.  1887,  Sec.  4302. 
See  C.  C.  P.  1881,  Sec.  318. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  537;  as  amended, 
Deering's  Code,  ib.;  new  paragraph 
added  by  amendment:  Kerr's  Code,  ib. 

Cross  Reference:    Attachment  in 

Same :  Affidavit. 

Sec.  4303.  The  clerk  of  the  court  must  issue  the  writ  of  attach- 
ment, upon  receiving  an  affidavit  by  or  on  behalf  of  plaintiff,  setting 
forth : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  indebtedness  over  and  above  all  legal  set-offs  or 
counter  claims)  and  whether  upon  a  judgment  or  upon  a  contract 
for  the  direct  payment  of  money,  and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property,  or,  if  originally  se- 
cured, that  such  security  has,  without  any  act  of  the  plaintiff,  or 
the  person  to  whom  the  security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying 
the  amount  of  such  indebtedness  over  and  above  all  legal  set-offs  or 
counter  claims),  and  that  the  defendant  is  a  non-resident  of  the 
State;  and, 

3.  That  the  attachment  is  not  sought,  and  the  action  is  not 
prosecuted  to  hinder,  delay  or  defraud  any  creditor  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  43  03. 
C.  C.  P.  1881,  Sec.  319. 

California  Legislation:     Similar  ir 
part:     C.   C.   P.    1872,   Sec.    538;  at 
amended,  Deering's  Code,  ib.;  fourth 
paragraph     added     by  amendment 
Kerr's  Code,  ib. 

Must  Show  Jurisdiction:  Since  an 
affidavit  for  attachment  must  show 
the  existence  of  the  jurisdictional 
facts  at  the  time  of  the  issuance  of 
the  writ,  an  affidavit-  filed  twenty- 
eight  days  before  the  issuance  of  the 
writ  is  not  sufficient  to  support  the 
writ  when  issued,  and  the  same 
should  be  discharged.  Murphy, 
Grant  &  Co.  v.  Zaspel  (1905)  11  Ida. 
145;  81  Pac.  301. 

False  Affidavit:  Where  an  attach- 
ment affidavit  is  false,  the  court  has 
no  jurisdiction  to  issue  the  writ.  Mur- 
phy v.  Montandon  (1892)  3  Ida.  325; 
35  Am.  St.  Rep.  279;  29  Pac.  851. 

Error  in  Amount  Claimed:  An  er- 
ror   in   the    attachment    affidavit  in 


claiming  a  larger  debt  than  that 
found  due  by  the  judgment,  does  not 
vitiate  the  attachment.  Finney  v. 
Moore  (1903)  9  Ida.  284;  74  Pac.  866. 

Absence  of  Signature:  The  absence 
of  affiant's  signature  from  the  affida- 
vit does  not  vitiate  it  where  the  same 
is  duly  verified.  Simmons  Hdw.  Co. 
v.  Alturas  Com.  Co.  (1895)  4  Ida. 
334;  39  Pac.  550. 

Double  Causes  of  Action:  Where 
an  attachment  is  sought  on  two 
causes  of  action  and  the  affidavit  is 
false  as  to  one  cause  stated,  and  a  sin- 
gle writ  is  issued  to  cover  both 
causes  of  action,  the  attachment  will 
be  dissolved  on  motion  as  to  both 
causes  of  action.  (Sullivan,  C.  J.,  dis- 
sents.) Vollmer  v.  Spencer  (1897)  5 
Ida.  557;  51  Pac.  609.  Where  two 
causes  of  action  are  stated  and  the 
statutory  grounds  exist  the  plaintiff 
may  have  separate  writs  issued  as  to 
each  cause  of  action  or  he  may  pro- 
cure one  writ  for  both  causes.  Ib. 
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Essentials  of  Affidavit — Debt:  An 

affidavit  for  attachment  which  fails 
to  specify  the  amount  of  the  indebt- 
edness sought  to  be  recovered  over 
and  above  aM  legal  set-offs  or  coun- 
ter claims,  is  fatally  defective  and 
does  not  give  the  court  jurisdiction 
to  issue  the  writ.  Kerns  v.  McAulay 
(1902)  8  Ida.  558;  69  Pac.  539.  The 
affidavit  must  state  that  the  debt  is 
due.  Ib.;  Gatward  v.  Wheeler  (1904) 
10  Ida.  66:  77  Pac.  23. 

Same —  Security :  Failure  of  an  af- 
fidavit for  attachment  to  state  that 
the  debt  sued  upon  is  not  secured  by 
"any  pledge  of  personal  property" 
does  not  render  the  attachment  inef- 
fective or  void,  when  it  does  allege 
that  the  same  has  not  been  secured 
by  any  mortgage  or  lien  on  real  or 
personal  property;  lien  includes 
"pledge."  Glidden  v.  Whittier  et  al 
(1891)  46  Fed.  Rep.  437. 

A  party  who  holds  a  secured  claim 
against  another  cannot  secure  the 
benefit  of  the  attachment  law  there- 
for by  procuring  an  assignment  of 
small  unsecured  claims  and  uniting 
such  claims  in  the  same  complaint 
with  the  secured  claims.  Willman  v. 
Friedman  (1893)  3  Ida.  734;  35  Pac. 
37. 

When  a  debt  is  secured  by  mort- 
gage, an  attachment  affidavit  in  a 
suit  to  recover  the  debt  must  allege 
that  the  mortgage  was  given  and 
that  the  same  has  become  valueless 
without  any  act  of  the  plaintiff;  if  it 
falsely  states  that  the  debt  is  unse- 
cured, the  attachment  should  be  dis- 
solved on  motion,  although  it  is 
shown  that  the  security  has  become 
valueless.  (Sullivan,  C.  J.,  dissents.) 
Vollmer  v.  Spencer  (1897)  5  Ida.  557; 
51  Pac.  609. 

A  reservation  of  title  in  a  vendor 
in  a  conditional  sale  contract  until 
the  payment  of  the  purchase  price 
constitutes  such  a  lien  as  precludes 


the  vendor  from  obtaining  an  attach- 
ment in  an  action  to  recover  the  un- 
paid portion  of  the  purchase  price. 
Wilknan  v.  Friedman  (18  93)  3  Ida. 
734;  35  Pac.  37;  Mark  Means  Trans. 
Co.  v.  McKenzie  (1903)  9  Ida.  165; 
73  Pac.  135;  Barton  v.  Groseclose 
(1905)  11  Ida.  227;  81  Pac.  623. 

An  order  drawn  by  the  defendant 
on  his  debtor,  accepted  by  the  lat- 
ter, and  placed  in  the  hands  of  the 
creditor  to  secure  the  debt  is  such  a 
pledge  of  personal  property  as  t© 
preclude  an  attachment.  Murphy  v. 
Montandon  (18  92)  3  Ida.  125;  3£  Am. 
St.  Rep.  279;  29  Pac.  851.  But  wher* 
an  account  is  assigned  as  security 
and  accepted  on  the  condition  that 
a  note  by  the  debtor  in  the  account 
shall  be  substituted  therefor,  and  the 
account  is  afterwards  liquidated  by 
a  note  which  is  not  executed  in  the 
form  required  by  the  agreement  be- 
tween the  assignor  and  the  assignee, 
and  the  assignor  refuses  to  accept 
the  same  for  that  reason,  there  is  m> 
such  security  as  to  preclude  the  at- 
tachment. Simmons  Hdw.  Co.  v.  Al- 
turas  Com.  Co.  (1895)  4  Ida.  S£*4 
39   Pac.  550. 

Same  —  Against  NonresMentst 
Where  an  attachment  is  sought 
against  the  property  of  a  nonresi- 
dent it  is  sufficient  to  allege  in  the 
affidavit  just  what  is  required  by  the 
second  and  third  subdivisions  of  this 
section;  the  affidavit  need  not  aver 
the  nonresidence  of  the  defendant. 
Kerns  v.  McAulay  (1>02)  8  Ida.  558; 
69  Pac.  539.  The  affidavit  need  not 
allege  that  the  defendant  has  proper- 
ty in  the  State.  Ib. 

Defects  in  a-n  affidavit  for  attach- 
ment against  a  nonresident,  who 
is  not  personally  served  with  pro- 
cess, go  to  the  jurisdiction  of  the 
court  and  preclude  entry  of  a  valid 
judgment  in  the  action.  Ib, 


Undertaking:  Publication  of  Notice. 

Sec.  4304.  Before  issuing  the  writ  the  clerk  must  require  a  writ- 
ten undertaking  on  the  part  of  the  plaintiff,  in  a  sum  not  less  than 
two  hundred  dollars,  and  not  exceeding  the  amount  claimed  by  the 
plaintiff,  with  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recover  judgment,  or  if  the  attachment  be  wrongfully  issued,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant,  and 
all  damages  which  he  may  sustain  by  reason  of  the  attachment  not 
exceeding  the  sum  specified  in  the  undertaking;  and  two  days  after 
issuing  such  writ  and  delivering  it  to  the  proper  officer,  the  clerk 
must  post  at  the  front  door  of  the  court  house,  and  cause  to  be 
published  in  some  newspaper  published  in  the  county,  if  there  be  one, 
a  notice,  setting  out  the  title  of  the  cause  and  the  fact  that  an  at- 
tachment has  been  issued  against  the  property  of  the  defendant.  Such 
notice  shall  be  kept  posted  at  least  ten  days  and  shall  be  published,  if 
m  a  weekly  paper,  in  three  issues  thereof,  and  if  any  other  than  a 
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weekly  paper  in  at  least  six  issues.  Any  creditor  of  the  defendant, 
who,  within  sixty  days  after  the  first  posting  and  publication  of 
socfe  .notice,  shall  commence  and  prosecute  to  final  judgment  his 
action  for  his  claim  against  the  defendant,  shall  share  pro  rata  with 
the  attaching  creditor  in  the  proceeds  of  defendant's  property  where 
$iere  is  not  sufficient  to  pay  all  judgments  in  full  against  him. 


Historical:  Rev.  St.  1887,  Sec.  4304, 
4see  C.  C.  P.  1881,  Sec.  320)  amend- 
ed Laws  1895,  75,  Sec.  1;  re-enacted 
l«aws  1899,  250,  Sec.  1. 

California  Legislation :  Same  as  to 
undertaking,  no  requirement  of  no- 
tice: C.  C.  P.  1872,  Sec.  539;  Deer- 
tog's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Statutory  form 
•f  undertaking:  Sec.  4933a.  Justifi- 
cation of  sureties:  Sec.  4934.  State, 
county  or  city  need  not  give  bond. 
Sec.  4935.  No  bond  required  in  ac- 
tions to  collect  taxes  on  live  stock: 
Sec.  1666;  nor  in  actions  for  license 
money:  Sec.  1835.  Additional  bond 
on  appeal  after  judgment  for  defend- 
ant:   Sec.  4814. 

Cited:  Gatward  v.  Wheeler  (1904) 
10  Ida.  66;  77  Pac.  23. 

Amount  of  Bond:  While  the  clerk 
has  a  discretion  in  fixing  the  amount 


of  the  undertaking,  yet  he  should  in 
all  cases  require  an  undertaking  in 
not  less  than  the  amount  of  the  claim 
sued  for.  WiHraan  v.  Friedman 
(1893)  3  Ida.  734;  35  Pac.  37;  Fin- 
ney v.  Moore  (1903)  9  Ida.  284;  74 
Pac.  866. 

Clerical  Errors:  A  clerical  error  in 
the  attachment  bond,  as  the  inser- 
tion of  the  words  "under  execution", 
do  not  vitiate  the  bond  where  the 
same  substantially  indemnifies  the 
defendant.  Simmons  Hdw.  Oo.  v.  Al- 
turas  Com.  Co.  (1895)  4  Ida.  334; 
39  Pac.  550. 

Application  to  Justice's  Court:  The 

provisions  of  this  section  for  pro- 
rating the  proceeds  of  attached  prop- 
erty, advertisement  of  notice,  etc.,  do 
not  apply  to  the  justice's  court  prac- 
tice. Kimball  v.  Raymond  (1903)  9 
Ida.  176;  72  Pac.  957. 


Writ. 

Sec.  4305.  The  writ  must  be  directed  to  the  sheriff  of  any  county 
in  which  property  of  such  defendant  may  be,  and  must  require  him 
to  attach  and  safely  keep  all  the  property  of  such  defendant,  within 
his  county,  not  exempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security  by  the  undertaking  of  at  least  two  suffi- 
cient sureties,  ir  an  amount  sufficient  to  satisfy  such  demand,  besides 
costs,  or  in  an  amount  equal  to  the  value  of  the  property  which  has 
been,  or  is  about  to  be,  attached;  in  which  case,  to  take  such  under- 
taking. Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  eounties;  and  the  plaintiff  may  have  other  writs  of 
attachment  as  often  as  he  may  require  at  any  time  before  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4305. 
C.  C.  P.  1881,  Sec.  321. 

California  Legislation:  Same  ex- 
cept last  clause,  beginning  "and  the 
plaintiff"  is  omitted:  C.  C.  P.  1872, 
Sec.  540;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Property  ex- 
empt   from    execution:      Sec.  4480. 


Sheriff  must  indorse  time  of  recep- 
tion on  process:  Sec.  2024.  Sheriff 
is  justified  by  and  must  execute  pro- 
cess regular  on  its  face,  notwithstand- 
ing defects  in  proceedings:    Sec.  2  035. 

Cited:  First  Nat.  Ek.  v.  Lieuallen 
(1895)  4  Ida.  431;  39  Pac.  1108;  Wil- 
liams v.  Olden  (1900)  7  Ida.  146:  61 
Pac.  517. 


Shares  of  Stock  May  Be  Attached. 

Sec.  4306.  The  rights  or  shares  which  the  defendant  may  have  in 
the  stock  of  any  corporation  or  company,  together  with  the  interest 
and  profit  thereon  and  all  debts  due  such  defendant,  and  all  other 
property  in  this  State  of  such  defendant  not  exempt  from  execution, 
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may  be  attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 


Historical:  Rev.  St.  18  87,  Sec.  430  6. 
C.  C.  P.  1881,  See.  322. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  441;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Execution  of  Writ. 

Sec.  4307.  The  sheriff  to  whom  the  writ  is  directed  and  deliv- 
ered, must  execute  the  same  without  delay,  and  if  the  undertaking 
mentioned  in  Section  4305  be  not  given,  as  follows : 

1.  Keal  property,  standing  upon  the  records  of  the  county  in 
the  name  of  the  defendant,  must  be  attached,  by  filing  with  the  re- 
corder of  the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  attached,  and  a  notice  that  it  is  attached;  and  by 
leaving  a  similar  copy  of  the  writ,  description,  and  notice  with  an 
occupant  of  the  property,  if  there  is  one,  if  not,  then  by  posting  the 
same  in  a  conspicuous  place  on  the  property  attached; 

2.  Real  property  or  an  interest  therein,  belonging  to  the  defend- 
ant, and  held  by  any  other  person,  or  standing  on  the  records  of 
the  county  in  the  name  of  any  other  person,  must  be  attached,  by 
filing  with  the  recorder  of  the  county  a  copy  of  the  writ,  together 
with  a  description  of  the  property,  and  a  notice  that  such  real  prop- 
erty, and  any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person  (naming  him),  are  attached;  and 
by  leaving  with  the  occupant,  if  any,  and  with  such  other  person,  or 
his  agent,  if  known  and  within  the  county,  or  at  a  residence  of 
either,  if  within  the  county,  a  copy  of  the  writ,  with  a  similar  de- 
scription and  notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice,  must  be 
posted  in  a  conspicuous  place  upon  the  property.  The  recorder  must 
index  such  attachment  when  filed,  in  the  names,  both  of  the  de- 
fendant and  of  the  person  by  whom  the  property  is  held,  or  in  whose 
name  it  stand.s  on  the  records; 

3.  Personal  property,  capable  of  manual  delivery  must  be  at- 
tached by  taking  it  into  custody ; 

4.  Stock  or  shares,  or  interest  in  stock  or  shares,  of  any  corpora- 
tion or  company,  must  be  attached  by  leaving  with  the  president,  or 
other  head  of  the  same,  or  the  secretary,  cashier,  or  other  manag- 
ing agent  thereof,  a  copy  of  the  writ,  and  a  notice  stating  that  the 
stock  or  interest  of  the  defendant  is  attached,  in  pursuance  of  such 
writ ; 

5.  Debts  and  credits,  and  other  personal  property,  not  capable 
of  manual  delivery,  must  be  attached  by  leaving  with  the  person 
owing  such  debts,  or  having  in  his  possession,  or  under  his  control, 
such  credits  or  other  personal  property,  or  with  his  agent,  a  copy  of 
the  writ,  and  a  notice  that  the  debts  owing  by  him,  to  the  defendant, 
or  the  credits  or  other  personal  property  in  his  possession,  or  under 
his  control,  belonging  to  the  defendant,  are  attached  in  pursuance 
of  such  writ. 


Historical:  Rev.  St.  1887,  Sec.  4307.' 
C.  C.  P.  1881,  Sec.  323. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  542;  Deering's  Code, 
ib.;  similar  as  amended,  Kerr's  Code, 
ib. 
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Cross  Reference:  Officer  must  ex- 
hibit process  on  demand:  Sec.  2036. 
Delivery  of  writ  by  sheriff  to  suc- 
cessor on  expiration  of  term  of  office: 
Sec.  2045.  Attachment  of  personal 
property  subject  to  prior  mortgage: 
Sec.  3  411. 

Levy  on  Real  Property:  The  filing 
of  a  notice  of  levy,  together  with  a 
copy  of  the  writ  and  a  description 
of  the  property  attached,  is  a  suffi- 
cient levy  of  attachment  on  real  prop- 
erty. First  Nat.  Bk.  v.  Lieuallen 
(1895)  4  Ida.  431;  39  Pac.  1108.  The 
description  of  the  property  must  be 
sufficient  to  give  notice  to  a  reasona- 
bly prudent  man  of  the  identity  of 
the  property  attached.  First  Nat. 
Bank  of  Hailey  v.  Sonnelitner  (1898) 
6  Ida.  21;   51   Pac.  993. 

Filing  with  the  recorder  a  writ  of 
attachment,  together  with  a  descrip- 
tion of  the  land  attached  and  a  no- 
tice that  it  is  attached,  and  leaving  a 
similar  copy  of  the  writ,  description 
and  notice  with  the  defendant  who 
does  not  reside  on  the  land,  is  not  a 
substantial  compliance 
visions  of  this  section, 
notice  to  the  defendant 
lent  to  posting  copies 


with  the  pro- 
and  personal 
is  not  equiva- 
in  a  conspicu- 


ous place  on  the  land,  and  is  insuf- 
ficient   to     create    a  lien    upon  the 


property.  Williams  v.  Olden  (1900) 
7  Ida.  146;  61  Pac.  517. 

Personal  Property:  An  attach- 
ment on  logs  in  and  on  the  banks  of 
a  stream,  is  sufficiently  levied  by  the 
sheriff's  taking  possession  of  the  logs 
on  the  banks,  and  employing  men  to 
catch  and  bo.nk  the  remainder  of  the 
logs.  Falk-Bloch  Merc.  Co.  v.  Bran- 
stetter    (1896)    4    Ida.    661;    43  Pac. 

5  71. 

Shares  of  Stock:  Shares  of  stock 
m  a  corporation  can  only  be  sub- 
jected to  a  debt  by  seizure  under  at- 
tachment or  execution,  as  provided 
by  statute,  and  do  not 
sale  under  execution  of 
rigated  by  the  company 
stock  is  issued.    Wells  v. 

6  Ida.  490;  56  Pac.  266. 
Where  stock  has  been  pledged  and 

endorsement  and  de- 
transfer  is  not  entered 
a  subsequent  attach- 
the  instance  of  a  cred- 
pledgor    is    valid  only 


pass   on  the 
the  land  ir- 
bv  which  the 
Price  (1899) 


transferred  by 
livery,  but  the 
on  the  books, 
ment  issued  at 
itor  of  the 
against  the  interest 
remaining  after  the 
debt  to  the  pledgee, 
v.  Standrod  (1902)  8 
119. 


of  the  pledgor 
payment  of  the 

Mapleton  Bank 
Ida.  740;  71  Pac. 


ARTICLE  2. 
GARNISHMENT. 


Section 

4308.  Garnishment 

4309.  Liability  of  garnishee. 

4310.  Examination  of  garnishee. 

4310a.  Notice    of   garnishment:  Dis- 
charge of  garnishee. 

4310b.  Interrogatories     submitted  to 
garnishee. 

4310c.  Answer      to  interrogatories: 
Judgment  against  garnishee. 

4310d.  Exception  to  answer:  Amend- 
ment. 

4310e.  Denial  of  answer. 

4310f.    Judgment    on   answer:  Costs 
and  allowances. 


Section 

4310g.  Judgment  against  garnishee. 

4310h.  Allegation     of   assignment  of 
debt:  Procedure. 

4 3 1  Oi.    Same:    Trial  of  issue. 

4310j.    Claim  of  exemption  by  defend- 
ant. 

4310k.  Liability  of  garnishee  on  nego- 
tiable paper. 

43101.    Liability   of   officers  and  exec- 
utors to  garnishment. 

4310m.  Appeals   in   garnishment  pro- 
ceedings. 

431  On.  Application  of   preceding  sec- 
tions. 


Garnishment. 

Sec.  4308.  Upon  receiving  information  in  writing  from  the  plain- 
tiff or  his  attorney,  that  any  person  has  in  his  possession  or  under 
his  control,  any  credits  or  other  personal  property  belonging  to 
the  defendant,  or  is  owing  any  debt  to  the  defendant.,  the  sheriff 
must  serve  upon  such  person  a  copy  of  the  writ,  and  a  notice  that 
such  credits,  or  other  property  or  debts,  as  the  case  may  be,  are 
attached  in  pursuance  of  such  writ. 


Historical:  Rev.  St.  1887,  Sec.  4308. 
C.  C.  P.  1881,  Sec.  324. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  543;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Van  Ness  v.  McLeod  (18  92) 
3  Ida.  439;  31  Pac.  798. 
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Liability  of  Garnishee. 

Sec.  4309.  All  persons  having  in  their  possession  or  under  their 
control,  any  credits  or  other  personal  property  belonging  to  the  de- 
fendant, at  the  time  of  service  upon  them  of  a  copy  of  the  writ  and 
notice,  as  provided  in  the  last  two  sections,  shall  be,  unless  such 
property  be  delivered  up  or  transferred,  or  such  debts  be  paid  to  the 
sheriff,  liable  to  the  plaintiff  for  the  amount  o£  such  credits,  prop- 
erty, or  debts,  until  the  attachment  be  discha^ed  or  any  judgment 
recovered  by  him  be  satisfied. 


Liability  ©£  6*arnisiiee :  The  gar- 
nishee is  liable  to  tfee  attaching 
creditor  to  tb#  amount  of  his  indebt- 
edness to  defendant  in  the  at- 
tachment ss&t,  and,  if  sued  by  such 
defendant,  may  procure  a  suspension 
of  proceedings  until  his  Mability  to 
the  attaching  creditor  is  determined 
by  motion  based  em  affidavit  setting 
up  the  garnishment.  Van  Mess  v. 
McLeod  (1S92^  3  Ida.  42S;  31  Pac. 
798. 


Historical:  Rev.  St.  1887,  Sec.  4309. 
C.  C.  P.   1881,  See.  325. 

California-  Legislation:  Same  ex- 
cept the  words  "or  owing  any  debts 
to  the  defendant"  are  inserted  after 
"defendant":  C.  C.  P.  1872,  Sec.  544; 
Deering's  Code,  ib. ;  Kerr's  Code,  ib. 

Cited:  Lindenthad  v.  Burke  ( 1 8 8 9-) 
2  Ida.  571;  21  Pac.  419;  Simpson  v. 
Remington    (1899)    6    Ida.    681;  59 
Pac.  360. 

Examination  of  Garnishee. 

Sec.  4310.  Any  person  owing  debts  to  the  defendant,  or  having 
in  his  possession  or  under  his  control,  any  erecfits  or  other  personal 
property  belonging  to  the  defendant,  may  be  required  to  attend  be- 
fore the  court  or  judge,  or  a  referee  appointed  by  the  court  or  judge, 
and  be  examined  on  oath  respecting  the  same.  The  defendant  may 
also  be  required  to  attend  for  the  purpose  of  giving  information  re- 
specting his  property  and  may  be  examined  on  oath.  The  court  or 
judge  may,  after  such  examination,  order  personal  property  capa- 
ble of  manual  delivery  to  be  delivered  t©  the  sheriff  on  such  terms  as 
may  be  just,  having  reference  to  any  Mens  thereon  or  elaims  against 
the  same,  and  a  memorandum  to  be  given  of  ail  other  personal  prop- 
erty, containing  the  amount  and  description  thereof. 


Historical:  Rev.  St.  1887,  Sec.  4*10. 
C.  C.  P.  18-81,  §ec.  326. 

California  legislation:  Same:  C. 
©.  P.  1872,  Sec.  545;  Deering's  Code, 
fb. ;  Kerr's  Code,  ib. 

Proceedings      Against  Garnishee: 

While  the  court  may  direct  the  gar- 
nishee to  submit  to  an  examination 
with  respect  to  the  indebtedness 
claimed,  and  may  by  proper  order 
authorize  the  plaintiff  to  commence 


an  action  against  the  garnishee,  and 
restrain  him,  pending  the  action,  from 
transferring  or  disposing  of  his  in- 
terest m  the  debt  in  case  he  denies 
the  indebtedness,  it  cannot  direct  the 
entry  of  judgment  against  the  gar- 
nishee without  allowing  him  a  hear- 
ing upon  the  issue  so  raised.  Linden- 
thai  v.  Burke  2  Ida.  571;  21 
Pac.  4*9. 


Notice  of  Garnishment :  Discharge  of  Garnishee. 

Sec.  4310a.  Any  person  who  has  been  served  with  a  copy  of  the 
writ  and  notice  as  provided  in  Sections  4307,  4308,  4309,  4477,  4688, 
4689  or  4744,  shall  be  deemed  a  garnishee  and  service  of 
copy  of  writ  and  the  notice  therein  provided  for,  shall,  for 
the  purpose  of  this  article,  be  deemed  to  be  notice  of  garnishment, 
and  whenever  any  person  shall  have  been  served  with  notice  of  gar- 
nishment as  herein  denned,  he  may  discharge  himself  by  paying  or 
delivering  to  the  officer  all  debts  owing  by  him  to  the  defendant,  or  a 
portion  thereof  sufficient  to  discharge  the  claim  of  the  plaintiff,  or 
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any  or  all  money  of  the  defendant  in  his  hands  to  a  similar  amount, 
taking  a  receipt  therefor  from  the  officer,  which  shall  discharge  such 
person  from  any  and  all  liability  to  the  extent  of  such  payment,  and 
which  shall  be  held  by  the  officer  subject  to  the  orders  of  the  court 
out  of  which  the  writ  issued. 

Historical:   Laws  1907,  158,  Sec.  1. 

Interrogatories  Submitted  to  Garnishee. 

Sec.  4310b.  Written  interrogatories  which  may  be  in  the  follow- 
ing form  may  be  delivered  to  the  garnishee  at  the  time  of  serving 
notice  of  garnishment : 

1st.  At  the  time  of  the  service  of  the  garnishment,  had  you  in 
your  possession,  or  under  your  control,  any  property,  money  or  ef- 
fects of  the  defendant?  If  so,  state  what  property,  how  much,  and 
of, what  value,  and  what  money  or  effects? 

2nd.  At  the  time  of  the  service  of  the  garnishment,  did  you 
owe  the  defendant  any  money,  or  do  you  owe  him  any  now?  If  so, 
state  how  much,  on  what  account,  and  when  did  it  become  due?  If 
not  due,  when  will  it  become  due? 

To  these  may  be  added  any  other  proper  and  pertinent  ques- 
tions the  answers  to  which  might  tend  to  show  a  liability  on  the  part 
of  the  garnishee  to  the  defendant. 

Historical:   Laws  1907,  158,  Sec.  2. 

Answer  to  Interrogatories:  Judgment  Against  Garnishee. 

Sec.  431Gc.  Upon  a  copy  of  the  interrogatories  being  served  upon 
him,  the  garnishee  shall  make  full  and  true  answer  to  the  same  under 
oath  and  filed  in  the  cause  within  five  days  thereafter.  If  he  fails  to 
do  so,  the  plaintiff  may  take  judgment  against  him  by  default,  or 
the  court  may,  upon  motion,  compel  him  to  answer  by  attachment. 
But  no  final  judgment  shall  be  rendered  against  the  garnishee  until 
there  shall  be  a  final  judgment  against  the  defendant:  nor  shall  judg- 
ment be  rendered  for  a  greater  amount  than  the  debt  claimed  by 
the  plaintiff  with  interest  and  costs,  nor  for  a  greater  amount  than 
the  garnishee  shall  appear  to  be  liable  for  to  the  defendant ;  nor  shall 
execution  issue  against  a  garnishee  until  the  maturity  of  his  debt  to 
the  defendant. 

Historical:   Laws  1907,  158,  Sec.  3. 

Exception  to  Answer:  Amendment. 

Sec.  4310d.  The  plaintiff  may  except  to  the  answer  of  the  gar- 
nishee for  insufficiency,  and  if  adjudged  insufficient,  the  court  may 
allow  him  to  amend  it  in  such  time  and  on  such  terms  as  shall  be  just. 

Historical:   Laws  1907,  158,  Sec.  4. 

Denial  of  Answer. 

Sec.  4310e.  The  plaintiff  may  deny  the  answer  of  the  garnishee 
in  whole  or  in  part  without  oath,  and  allege  specially  the  grounds 
upon  which  a  recovery  is  sought  against  the  garnishee,  to  which  the 
garnishee  may  reply  either  generally  or  specially,  and  the  issue  pre- 
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sented  by  such  denial  and  reply,  shall  be  tried  as  ordinary  issues  be- 
tween plaintiff  and  defendant,  and  judgment  rendered  thereon  and  ex- 
ecution issued  accordingly  except  as  herein  otherwise  provided. 

/     Historical:   Laws  1907,  158,  Sec.  5. 

Judgment  on  Answer:  Costs  and  Allowances. 

Sec.  431  Of.  If  the  answer  of  the  garnishee  be  not  excepted  to,  or 
denied  within  three  days  after  its  filing,  unless  the  court,  or  judge  in 
vacation,  for  good  cause  shown,  gives  longer  time,  it  shall  be  taken  to 
be  true  and  sufficient,  and  if  in  such  case  any  indebtedness  or  liability 
is  admitted,  judgment  shall  be  rendered  accordingly,  and  the  gar- 
nishee shall  be  allowed  a  reasonable  sum  out  of  the  funds  or  prop- 
erty confessed  in  his  hands  for  his  trouble  and  expense  in  answering. 
If  all  liability  is  denied,  and  the  denial  is  uncontroverted,  the  gar- 
nishee shall  be  discharged  at  the  cost  of  the  plaintiff.  In  contested 
cases  the  costs  shall  be  adjudged  as  in  ordinary  cases  between  plain- 
tiff and  defendant. 

Historical:   Laws  190  7,  158,  Sec.  6. 

Judgment  Against  Garnishee. 

Sec.  4310g.  If  the  garnishee  admits  in  his  answer  that  he  is  in- 
debted to  the  defendant,  or  has  money  or  property  of  the  defendant 
in  his  hands,  or  under  his  control,  and  fails  or  refuses  to  turn  the 
same  over  to  the  officer  as  in  Section  4310a  is  provided,  the  plaintiff 
may  move  the  court  out  of  which  the  writ  issued,  on  or  before  the  re- 
turn day  thereof,  for  judgment  against  the  garnishee  for  the  amount 
of  such  admitted  debt,  or  for  the  delivery  to  the  officer  of  the  money 
or  property  of  the  defendant  in  his  hands,  to  an  amount  sufficient  to 
satisfy  the  plaintiff's  claim;  serving  the  garnishee  with  due  notice  of 
the  said  motion ;  and  at  the  hearing  thereof  the  court  shall  render  such 
judgment  as  shall  be  conformable  to  law  and  the  facts  shown  to  exist. 

Historical:   Laws  1907,  158,  Sec.  7. 

Allegation  of  Assignment  of  Debt :  Procedure. 

Sec.  4310h.  If  the  garnishee  shall  allege  in  his  answer  that  he  is 
indebted  to  the  defendant,  but  declare  his  belief  under  oath  that  the 
debt  has  been  assigned  to  some  other  person  (naming  him),  and  the 
plaintiff  shall  file  a  reply,  denying  the  fact,  or  the  force  and  validity 
©f  the  alleged  assignment,  the  court  shall  thereupon  make  an  order 
requiring  the  alleged  assignee  to  appear,  on  a  day  to  be  therein 
named,  and  show  cause  why  the  alleged  assignment  should  not  be 
disregarded.  Such  order  shall  be  served  upon  the  supposed  assignee, 
if  within  the  jurisdiction  of  the  court,  at  least  fifteen  days  before  the 
return  day  thereof.  But,  if  he  cannot  be  found,  or  is  out  of  the 
jurisdiction  of  the  court,  he  may  be  brought  in  by  publication  as  in 
other  civil  cases:  Provided,  That  the  order  shall  be  published  in- 
stead of  the  summons,  and  that  such  publication  need  only  be  made 
for  three  weeks  successively,  and  that  the  last  insertion  thereof  need 
not  be  more  than  fifteen  days  before  the  return  day  thereof. 

Historical:   Laws  1907,  158,  Sec.  8. 
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Same:  Trial  of  Issue. 

Sec.  4310i.  Upon  the  return  day  of  the  order  of  notice,  or  upon 
such-  other  day  to  which  the  trial  may  be  postponed,  if  the  alleged  as- 
signee fails  to  appear,  or  appearing  fails  to  assert  any  claim  as  such 
assignee,  the  alleged  assignment  shall  be  disregarded,  but  if  he  shall 
appear  and  set  up  a  claim  as  assignee,  the  existence,  force  and  va- 
lidity of  the  alleged  assignment  shall  be  tried  as  similar  issues  be- 
tween plaintiff  and  defendant,  and  such  judgment  shall  be  rendered 
as  shall  be  conformable  to  the  facts  and  the  law. 

Historical:   Laws  1-907,  158,  Sec.  9. 

Claim  of  Exemption  by  Defendant. 

Sec.  4310j.  The  defendant  in  the  mam  action  may,  by  proper 
pleading  filed  in  the  garnishment  proceedings,  set  up  any  facts  show- 
ing that  the  debt  or  the  property  with  which  it  is  sought  to  charge 
the  garnishee  is  exempt  from  execution,  or  for  any  other  reason  is 
not  liable  for  the  plaintiff's  claim,  and  if  issue  thereon  be  joined  by 
the  plaintiff  it  shall  be  tried  with  the  issues  as  to  the  garnishee's  lia- 
bility, and  if  the  property,  or  debt,  or  any  part  thereof,  is  found 
to  be  thus  exempt  or  not  liable,  judgment  shall  be  rendered  accord- 
ingly. 

Historical:  Laws  1907,  158,  Sec.  10. 

Liability  of  Garnishee  on  Negotiable  Paper. 

Sec.  4310k.  The  garnishee  shall  not  be  held  liable  on  any  debt 
due  upon  negotiable  paper  unless  such  paper  is  delivered  up  to  him, 
or  he  is  fully  exonerated  or  indemnified  against  any  liability  thereon 
after  he  may  have  satisfied  the  judgment.  But  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court  in  which  the  proceedings  are 
pending,  that  the  paper  is  in  the  possession  or  control  of  the  defend- 
ant, he  may  be  compelled  to  produce  it  by  attachment. 

Historical:  Laws  1907,  158,  Sec.  11. 

Liability  of  Officers  and  Executors  to  Garnishment. 

Sec.  43101.  No  sheriff,  constable,  or  other  officer  charged  with 
the  collection  of  money  shall,  prior  to  the  return  day  of  the  execution 
upon  which  the  same  may  be  made,  be  liable  to  be  summoned  as  a 
garnishee,  nor  shall  any  county  collector  or  municipal  corporation  or 
any  officer  thereof,  nor  administrator  or  executor  of  any  estate,  prior 
to  the  allowance  of  a  demand  found  to  be  due  by  his  estate,  or  prior 
to  an  order  of  distribution  or  for  the  payment  of  debts  and  legacies, 
be  liable  in  their  official  capacities  as  garnishee. 

Historical:  Laws  1907,  15  8,  Sec.  12. 

Appeals  in  Garnishment  Proceedings. 

Sec.  4310m.  Appeals  may  be  taken,  heard  and  determined  in  cases 
arising  under  this  article  in  the  same  manner  and  with  like  effect  as 
is  now,  or  may  hereafter  be,  provided  by  law  for  appeals  in  ordinary 
civil  actions. 

Historical:  Laws  1907,  158,.  Sec.  13. 
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Application  of  Preceding  Sections. 

Sec.  4310n.  The  provisions  of  Sections  43i0a  to  43 10m,  inclusive, 
shall  apply  to  al  courts  of  competent  jurisdiction. 


Historical:  Laws  1907,  W$,  Sec.  M. 


ARTICLE  3. 

OTSTO!>T  AN©  SAIM  OF  ATTACHED  PROPERTY. 


Section 

43  M.    Mventory    and  memoraadum 
of  attached  property. 

43-12.     Sale  ©f    perishable  property: 
Collection  of  debts. 

4313.  Order  for  sale  of  property. 

4314.  Claim  of  property    by  third 
person. 


Section 

4315.  Sale  of  attached  property  to 
satisfy  judgment. 

4316.  Collection   of   deficiency  after 

sale. 

4317.  Action  on  attachment  bond. 


Inventory  and  Memorandum  of  Attached  Property. 

Sec.  4311.  The  sheriff  must  make  a  full  inventory  of  the  property 
attached,  and  return  the  same  with  the  writ.  To  enable  him  to  make 
such  return  as  to  the  debts  and  credits  attached,  he  must  request,  at 
the  time  of  service,  the  party  owing  the  debt  or  having  the  credit  to 
give  him  a  memorandum,  stating  the  amount  and  description  of 
each,  and  if  such  memorandum  be  refused,  he  must  return  the  fact  of 
refusal  with  the  writ.  The  party  refusing  to  give  the  memoran- 
dum may  be  required  to  pay  the  cost  of  any  proceedings  taken  for 
the  purpose  of  obtaining  information  respecting  the  amounts  and  de- 
scription of  such  debt  or  credit. 

Historical:  Rev.  St.  1887,  Sec.  4311. 
C.  C.  P.  1881,  Sec.  327. 

Me  of  Perishable  Property:  Collection  ©f  Debts. 

Sec.  4312.  If  any  of  the  property  attached  be  perishable,  the 
sheriff  must  sell  the  same  in  the  manner  in  which  such  property  is 
sold  on  execution.  The  proceeds  and  other  property  attached  by  him 
must  be  retained  by  him  to  answer  any  judgment  that  may  be  re- 
covered in  the  action,  unless  sooner  subjected  to  execution  upon  an- 
other judgment  recovered  previous  to  issuing  of  the  attachment. 
Debts  and  credits  attached  may  be  collected  by  him  if  the  same  can 
be  done  without  suit.  The  sheriffs  receipt  is  a  sufficient  discharge 
for  the  amount  paid. 


Historical:  Rev.  St.  1887,  Sec.  4312. 
C.  C.  P.  1881,  Sec.  328. 

California  Legislation:     Same:  C. 
C.  P.  1872,  Sec.  547;  Deering's  Code, 
Kerr's  Code,  ib. 

Cross  Reference:  Payment  to  sher- 
iff discharges  garnishee's  debt:  Sec. 
4310a.  Sales  on  execution:  Sec.  4482. 
Sales  of  perishable  property  may  be 
ordered  at  chambers:    Sec.  3890. 


Sale  of  Perishable  Property:  A 

sheriff  has  »o  right  to  assume  to  sell 
attached  property  as  perishable  with- 
out an  order  of  the  court,  which  or- 
der must  be  predicated  upon  a  sworn 
statement,  by  the  sheriff  showing  the 
character  of  the  property  claimed  t© 
be  perishable,  and  the  amount  there- 
of. Work  Bros.  v.  Kinney  (1898)  5 
Ida.  716;   51  Pac.  745. 


Order  for  Sale  of  Property. 

Sec.  4313.  Whenever  property  has  been  taken  by  an  officer  under 
a  writ  of  attachment,  and  it  is  made  to  appear  satisfactory  to  the 
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court,  or  a  judge  thereof,  that  the  interests  of  the  parties  to  the  ac- 
tion will  be  subserved  by  a  sale  thereof,  the  court  or  judge  may  order 
such  property  to  be  sold  in  the  same  manner  as  property  is  sold  under 
an  execution,  and  the  proceeds  to  be  deposited  in  the  court  to  abide 
the  judgment  in  the  action.  Such  order  can  be  made  only  upon  no- 
tice to  the  adverse  party  or  his  attorney,  in  case  such  party  has  been 
personally  served  with  a  summons  in  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4313. 
C.  C.  P.  1881,  Sec.  329. 

California  [Legislation :  Same  ex- 
cept the  words  "or  a  county  judge" 
are  inserted    after    "judge  thereof": 


C.  C.  P.  1872,  Sec  548;  now  same  as 
amended,  Dealing's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Sales  under  ex- 
ecution:   Sees.  4482-4490. 


Claim  of  Property  by  Third  Person. 

Sec.  4314.  If  any  personal  property  attached  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  may  summon  a  jury  of  six 
men  to  try  the  validity  of  such  claim;  and  such  proceedings  shall  be 
had  thereon,  with  the  like  effect  as  in  case  of  a  claim  after  levy  up- 
on execution. 


Optional  With  Sheriff:  Where  con- 
ditions arise  for  calling  a  sheriff's 
jury  it  is  optional  with  the  sheriff  to 
call  or  not  to  call  such  jury.  Fury  v. 
White  (1890)  2  Ida.  662;  23  Pac.  535. 


Historical:  Rev.  St.  1887,  Sec.  4314. 
C.  C.  P.  1881,  Sec.  330. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  549;  Deering's  Code, 
ib.;  different  as  amended,  Kerr's 
Code,  ib. 

Cross  Reference:      Claim  by  third 
person:     Sec.  4478. 

Sale  of  Attached  Property  to  Satisfy  Judgment* 

Sec.  4315.  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff 
must  satisfy  the  same  out  of  the  property  attached  by  him  which 
has  not  been  delivered  to  the  defendant,  or  a  claimant  as  hereinbefore 
provided,  or  subjected  to  execution  on  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment,  if  it  be  sufficient  for  that 
purpose ; 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perish- 
able property  sold  by  him,  or  of  any  debts  or  credits  collected  by  him, 
or  so  much  as  shall  be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  beep 
issued  on  the  judgment,  he  must  sell,  under  the  execution,  so  much  of 
the  property,  real  or  personal  as  may  be  necessary  to  satisfy  the  bal- 
ance, if  enough  for  that  purpose  remain  in  his  hands.  Notices  of 
the  sale  must  be  given,  and  the  sales  conducted  as  in  other  cases  of 
sales  on  execution. 


Historical:  Rev.  St.  1887,  Sec.  4315. 
C.  C.  P.  1881,  Sec.  331. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  550;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Sales  on  execu- 
tion: Sees.  4482-4490.  Penalty  for 
neglect  or  refusal  of  sheriff  to  pay 
over  money:    Sec.  2029. 


Collection  of  Deficiency  After  Sale. 

Sec.  4316.  If,  after  selling  all  the  property  attached  by  him  re- 
maining in  his  hands,  and  applying  the  proceeds,  together  with  the 
proceeds  of  any  debts  or  credits  collected  by  him,  deducting  his  fees, 
to  the  payment  of  the  judgment,  any  balance  shall  remain  due,  the 
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sheriff  must  proceed  to  collect  such  balance,  as  upon  an  execution 
in  other  cases.  Whenever  the  judgment  shall  have  been  paid,  the 
sheriff,  upon  reasonable  demand,  must  deliver  over  to  the  defendant 
the  attached  property  remaining  in  his  hands,  and  any  proceeds  of 
the  property  attached  unapplied  on  the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4316, 
C.  C.  P.  1881,  Sec.  332. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  551;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Penalty  for  neg- 
lect or  refusal  of  sheriff  to  pay  over 
money:    Sec.  2029. 


Action  on  Attachment  Bond. 

Sec.  4317.  If  the  execution  be  returned  unsatisfied  in  whole  or  in 
part,  the  plaintiff  may  prosecute  any  undertaking  given  pursuant 
to  Section  4305  or  Section  4320,  or  he  may  proceed  as  in  other  cases 
upon  the  return  of  an  execution. 


Historical:  Rev.  St.  1887,  Sec.  4317. 
C.  C.  P.  1881,  Sec.  333. 

California  Legislation:  Same,  ex- 
cept numbers  "540"  and  "555"  for 
"4305"   and   "4320":    C.   C.   P.  1872, 


Sec.  552;  Deering's  Code,  ib.;  Kerr's 
Code.  ib. 

Cross  Reference:  Supplementary 
proceedings:    Sees.  4504-4511. 


ARTICLE  4. 
DISCHARGE  AND  RETURN  OF  ATTACHMENT. 


Section 

4318.  Discharge  on  judgment  for  de- 
fendant. 

4319.  Discharge    of   attachment  on 
giving  bond. 

432  0.  Same. 

4321.    Vacation  of  irregular  attach- 
ment. 


Section 
4322. 
4323. 
4324. 
4325, 


Same:  Affidavits. 
Same:   When  discharged. 
Return  of  writ. 

Discharge  of  lien  on  real  es- 
tate. 


Discharge  on  Judgment  for  Defendant. 

Sec.  4318.  If  the  defendant  recover  judgment  against  the  plain- 
tiff, any  undertaking  received  in  the  action,  all  the  proceeds  of  sales 
and  money  collected  by  the  sheriff,  and  all  the  property  attached  re- 
maining in  the  sheriff's  hands,  must  be  delivered  to  the  defendant 
or  his  agent.  The  order  of  attachment  shall  be  discharged,  and  the 
property  released  therefrom. 


Historical:  Rev.  St.  1887,  Sec.  4318. 
C.  C.  P.  1881,  Sec.  334. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  553;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Appeal  does  not 
continue  attachment  unless  new  bond 
is  given:    Sec.  4814. 


Discharge  of  Attachment  on  Giving  Bond. 

Sec.  4319.  Whenever  the  defendant  has  appeared  in  the  action,  he 
may,  upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in 
which  the  action  is  pending,  or  to  the  judge  thereof  for  an  order  to 
discharge  the  attachment  wholly  or  in  part;  and  upon  the  execu- 
tion of  the  undertaking  mentioned  in  the  next  section,  an  order  may 
be  made  releasing  from  the  operation  of  the  attachment  any  or  all  of 
the  property  attached,  and  all  of  the  property  so  released,  and  all  of 
the  proceeds  of  the  sales  thereof,  must  be  delivered  to  the  defendant 
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upon  the  justification  of  the  sureties  on  the  undertaking,  if  required 
by  the  plaintiff. 


and  control  of  defendant  upon  the  ex- 
ecution of  a  proper  bond.  The  plain- 
tiff's lien  upon  the  property  is  an- 
nulled and  he  must  rely  upon  the  un- 
dertaking given  by  defendant.  The 
undertaking  is  a  new  and  independent 
contract,  into  which  defendant  and 
his  sureties  enter,  regardless  of  plain- 
tiff's desire  in  the  premises,  but  for 
his  security.  Glidden  v.  Whittier 
(1891)    46  Fed.   Rep.  437. 


Historical:  Rev.  St.  1887,  Sec.  4319. 
C.  C.  P.  1881,  Sec.  335. 

California  Legislation:  Same  ex- 
cept the  words  "or  to  a  county  judge" 
are  inserted  after  "judge  thereof:  C. 
C.  P.  1872,  Sec.  554;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Effect  of  Discharge:  On  redelivery 
of  attached  property  such  property 
passes    into    the    absolute  possession 

Same. 

Sec.  4320.  Before  making  such  order,  the  court  or  judge  must 
require  an  undertaking  on  behalf  of  the  defendant  by  at  least  two 
sureties,  residents,  and  freeholders  or  householders,  in  the  county, 
to  the  effect  that  in  case  the  plaintiff  recover  judgment  in  the  action, 
defendant  will,  on  demand,  redeliver  the  attached  property  so  re- 
leased to  the  proper  officer,  to  be  applied  to  the  payment  of  the  judg- 
ment, or,  in  default  thereof,  that  the  defendant  and  sureties  will, 
on  demand,  pay  to  the  plaintiff  the  full  value  of  the  property  released. 
The  court  or  judge  making  such  order  may  fix  the  sum  for  which 
the  undertaking  must  be  executed,  and,  if  necessary  in  fixing  such 
sum  to  know  the  value  of  the  property  released,  the  same  may  be 
appraised  by  one  or  more  disinterested  persons,  to  be  appointed  for 
that  purpose.  The  sureties  may  be  required  to  justify  before  the 
court  or  judge,  and  the  property  attached  cannot  be  released  from 
the  attachment  without  their  justification  if  the  same  be  required. 


Historical:  Rev.  St.  1887,  Sec.  4320. 
C.  C.  P.  1881,  Sec.  336. 

California  Legislation:  Almost 
identical:  C.  C.  P.  1  872,  Sec.  555; 
same:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cross  Reference:  Statutory  form 
of  undertaking:  Sec.  4933a.  Justifi- 
cation of  sureties:     Sec.  4934. 

Cited:  Glidden  v.  Whittier  (1891) 
46  Fed.  Rep.  437. 


Vacation  of  Irregular  Attachment. 

Sec.  4321.  The  defendant  may  also  at  any  time,  either  before  or 
after  the  release  of  the  attached  property,  or  before  any  attachment 
shall  have  been  actually  levied,  apply  on  motion  upon  reasonable 
notice  to  the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or 
to  the  judge  thereof,  that  the  writ  of  attachment  be  discharged  on 
the  ground  that  the  same  was  improperly  or  irregularly  issued. 


Historical:  Rev.  St.  1887,  Sec.  4321. 
C.  C.  P.   1881,  Sec.  337. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  556;  now 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Attachments  may 
be  discharged  at  chambers:  Sec. 
3890. 

Grounds  for  Discharge:  The  only 
grounds  upon  which  an  attachment 
ean  be  discharged  is  that  the  writ  is 
improperly  or  illegally  issued;  that 
the   property  levied   upon   is  exempt 


from  execution  or  is  a  homestead  is 
not  ground  for  discharging  the  writ. 
Mason,  Ehrman  &  Co.  v.  Lieuallen 
(1S95)   4  Ida.  415;  39  Pac.  1117. 

Right  Not  Waived:  The  release  of 
attached  property  by  defendant  by 
the  execution  of  a  proper  undertak- 
ing, is  not  a  waiver  of  defects  in  the 
original  proceeding,  and  defendant 
may  move  for  a  discharge  of  the  writ 
of  attachment  on  *he  ground  that 
the  same  was  irregularly  or  improp- 
erly issued,  after  the  release  of  his 

Cited:  Glidden  v.  Whittier  (18  91) 
46  Fed.  Rep.  437. 
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Same:  Affidavits. 

Sec.  4322.  If  the  motion  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  evidence,  in  addition  to  those  on  which  the  at- 
tachment was  made. 


Historical:  Rev.  St.  1887,  Sec.  44*2. 
C.  C.  P.  1881,  Sec.  338. 

California  Legislation: 


C.  P.  1872,  Sec.  557;  Deering's  Code, 
ife.;  Kerr's  Code,  it). 


Same:  When  Discharged. 

Sec.  4323.  If  upon  such  application,  it  satisfactorily  appears  that 
the  writ  of  attachment  was  improperly  or  irregularly  issued,  it  must 
be  discharged. 


Historical:  Rev.  St.  1887,  Sec.  4323. 
e.  €.  P.  1881,  Sec.  339. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  558;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Return  of  Writ. 

Sec.  4324.  The  sheriff  must  return  the  writ  of  attachment  with 
the  summons,  if  issued  at  the  same  time;  otherwise  within  twenty 
days  after  its  receipt,  with  a  certificate  of  his  proceedings  indorsed 
thereon  or  attached  thereto;  and  whenever  an  order  has  been  made 
discharging  or  releasing  an  attachment  upon  real  property,  a  certi- 
fied copy  of  such  order  may  be  filed  in  the  office  of  the  county  re- 
corder in  which  the  notice  of  attachment  has  been  filed,  and  be  in- 
dexed in  like  manner. 


Historical:  Rev.  St.  1887,  Sec.  4324. 
C.  C.  P.  1881,  Sec.  340. 

California  Legislation:  Same 
through  "thereto",  4th  line:  C.  C.  P. 
1872,  Sec.  559;  now  same  as  amend- 
ed, Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Cross  Reference:  Sheriff's  return  is 
prima  facie  evidence  of  facts:  Sec. 
2026.  Penalty  for  failure  to  return: 
Sec.  2027.  Completion  and  return  of 
process  after  expiration  of  term  of  of- 
fice:    Sec.  2047. 


Discharge  of  Lien  on  Real  Estate. 

Sec.  4325.  Whenever  in  any  action,  real  estate  has  been  levied 
upon  under  writs,  either  of  attachment  or  execution,  and  the  lien  of 
the  writ  has  in  any  manner  been  lost  or  destroyed,  the  court  out  of 
which  the  writ  issued  or  the  judge  thereof,  may,  on  application  by 
any  person  interested,  make  an  order  discharging  said  lien,  and  the 
order  or  a  certified  copy  thereof  may  be  filed  in  the  office  of  the  coun- 
ty recorder  in  which  the  notice  of  the  levy  has  been  filed,  and  indexed 
in  like  manner  as  said  notice. 

Historical:   Laws  18  99,  2  33,  Sec.  1; 
re-enacting  Laws  1895,  14,  Sec.  1. 


Section 

4329.  Grounds  for  appointment. 

4330.  Same:       Upon     dissolution  of 
corporation. 

4331.  Who  may  be  appointed:  Un- 
dertaking-. 


CHAPTER  5. 
RECEIVERS. 

Section 


4332. 
4333. 
4334. 


Oath  and  bond  of  receiver. 

Powers  of  receiver. 
Investment  of  funds. 
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Grounds  for  Appointment. 

See.  4329.  A  receiver  may  be  appointed  by  the  court  m  which  an 
action  is  pending  or  has  passed  to  judgment,  or  by  the  judge  thereof : 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any  property  or  fund  to  his 
claim,  or  between  partners  or  others  jointly  owning  or  jointly  in- 
terested in  any  property  or  fund,  on  the  application  of  the  plaintiff 
or  of  any  party  whose  right  to,  or  interest  in,  the  property,  or  fund, 
or  the  proceeds  thereof ,  is  provable,  and  where  it  is  shown  that  the 
property  or  fund  k  m  danger  oi  being  tost,  removed  or  materially 
injured ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mort- 
gage and  sale  of  the  mortgaged  property,  where  it  appears  that  the 
mortgaged  property  is  in  danger  of  being  lost,  removed  or  materially 
injured,  or  that  the  condition  of  the  mortgage  has  not  been  per- 
formed, and  that  the  property  is  probably  insufficient  t©  discharge 
fiae  mortgage  debt  ; 

S.    After  judgment  to  carry  the  judgment  into  effect; 

4.  After  judgment  to  dispose  of  the  property  according  to 
tiie  judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or 
in  proceedings  in  aid  of  execution,  when  an  execution  has  been  re- 
turned unsatisfied,  or  when  the  judgment  debtor  refuses  to  apply 
his  property  in  satisfaction  of  the  judgment ; 

5.  In  the  case  when  a  corporation  has  been  dissolved,  or  is  in- 
solvent, or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights ; 

6.  In  all  other  cases  where  receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  courts  of  equity. 


Historical:  Rev.  St.  18  87,  Sec.  4329. 
C.  C.  P.  1881,  Sec.  341. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  564;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Cross  Reference:  Appointment  of 
receiver  in  insolvency  proceeding's: 
Sec.  5  927;  for  insolvent  banks  on  ap- 
plication of  bank  commissioner:  Sec. 
3005.  Any  order  relating-  to  receivers 
may  be  made  at  chambers:   Sec.  3890. 

Cited:  Gibbs  v.  Morgan  (1903)  9 
Ida.  100;   72  Pac.  733. 

Jurisdiction  to  Appoint:  An  action 
is  not  pending  m  such  sense  as  to 
authorize  the  appointment  of  a  re- 
ceiver until  the  complaint  has  been 
placed  in  the  hands  of  the  clerk  or  in 
kis  office  for  the  purpose  of  receiving 
the  filing  mart  Gold  Hunter  Min. 
etc.  Co.  v.  Holleman  (1891)  3  Ida. 
*9;  27  Pac.  413. 

District  Courts  have  no  jurisdiction 
to  appoint  receivers  in  all  actions 
which  may  be  pending  before  them, 
but  only  in  the  classes  of  cases  men- 
tioned in  this  section,  and  then  when, 
prior  to  judgment,  it  is  made  to  ap- 
pear that  such  an  appointment  is  nec- 
essary in  order  to  protect  the  rights 
of  the  parties.  Sweeny  v.  Mayhew 
(1899)  6  Ida.  455;  56  Pac.  85. 


A  plaintiff  is  not  entitled  to  the  ap- 
pointment of  a  receiver  where  the  de- 
fendant fully  meets  and  denies  the 
equities  of  his  bill  by  a  sworn  answer, 
unless  he  overcomes  the  denials  in 
the  answer  by  further  proof  in  sup- 
port of  his  bill.  Ib. 

This  section  must  be  construed 
with  Sections  4507-10  relative  to  pro- 
ceedings supplementary  to  execution 
and  does  not  authorize  the  judge,  be- 
fore whom  supplementary  proceed- 
ings are  pending,  to  determine  the  in- 
terests of  a  garnishee  in  such  pro- 
ceedings and  appoint  a  receiver  to 
take  charge  of  the  property  gar- 
nished. Spaulding  v.  Coeur  d'Alene 
Ry.  etc.  Co.  (1899)  6  Ida.  638;  59 
Pac.  426. 

Where  all  the  parties  interested  in 
property  and  having  control  over 
it  are  personally  present  in  court,  the 
court  may  appoint  a  receiver  to  take 
charge  of  the  property  (in  a  proper 
case)  although  the  property  is  out- 
side of  the  jurisdiction  of  the  State. 
Eureka  Min.  etc.  Co.  v.  Lewiston  Nav. 
Co.  (1906)  12  Ida.  472;  86  Pac.  49. 

When  Appointed:  Where  a  party 
has  property  m  his  possession  and 
under  his  control,  which  he  allows  to 
depreciate  in  value  or  wrongfully  dis- 
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poses  of,  in  which  another  party  has 
an  interest,  it  is  proper  for  the  court 
to  appoint  a  receiver.  Jones  v.  Quayle 
(1893)  3  Ida.  G40;  32  Pac.  1134. 

'Courts  of  equity  have  the  power 
and  authority  to  appoint  receivers  of 
property  and  direct  them  to  care  for, 
protect  and  preserve  the  property  and 
decree  the  charges  and  expenses 
therefor  as  prior  and  preferred  liens 
to  that  of  all  other  liens,  mortgages 
or  incumbrances,  and  to  direct  the 
property  sold  for  the  payment  of  the 
same.  Dalliba  v.  Winschell  (1905) 
11  Ida.  364;   82  Pac.  107. 

Where  the  stockholders  of  a  cor- 
poration make  application  for  its  dis- 
solution and  it  appears  that  the  cor- 
poration is  insolvent  or  in  imminent 
danger  of  insolvency,  the  appoint- 
ment of  a  receiver  is  proper.  Secur. 
Sav.  etc.  Co.  v.  Piper  (1895)  4  Ida. 
463;   40  Pac.  144. 

Where  the  property  of  a  corpora- 
tion has  suffered  depreciation  by  fire 
and  the  corporation  is  not  in  active 
operation  and  its  capital  stock  is 
equally  divided  between  contending 
factions,  and  its  assets  consist  prin- 
cipally of  cash,  it  is  proper  to  ap- 
point a  receiver  under  subdivision  6 
of  this  section,  although  none  of  the 
contingencies  mentioned  in  subdivi- 
sion 5  of  the  section  have  arisen. 
Gibbs  v.  Morgan  (1903)  9  Ida.  100; 
72  Pac.  733. 

A  receiver  should  be  appointed  on 
the  application  of  a  stockholder  of  a 
corporation  where  it  is  shown  that 
the  directors  and  officers  of  the  cor- 
poration are  mismanaging  its  affairs 
for  their  personal  advantage  and 
gain;  that  the  profits  of  the  corpora- 
tion's business  are  being  absorbed  in 
paying  the  salaries  of  favorite  em- 
ployees whose  services  are  unneces- 
sary; and  that  the  corporation  is  so 
grossly  mismanaged  that  such  mis- 
management, if  continued,  would  nec- 
essarily result  in  its  insolvency.  Hall 
v.  Nieukirk  (1906)  12  Ida.  33;  85 
Pac.  485. 

When  Not  Appointed:  Appoint- 
ment of  receivers  to  take  charge  of 
real  property  should  never  be  made 
until  the  moving  party  shows  himself 
clearly  entitled  thereto;  the  court 
should  not  take  charge  of  real  estate 
through  the  aid  of  a  receiver  as 
against  a  party  in  possession  assert- 
ing title  in  himself  unless  the  prop- 
erty is  shown  to  be  in  imminent  dan- 
ger of  great  waste  or  irreparable  in- 
jury. Kelly  v.  Steele  (1903)  9  Ida. 
141;  72  Pac.  887. 

Where  a  mortgage  requires  the 
mortgagor  to  keep  the  property  in- 
sured but  provides  that  in  case  he 
fails  to  do  so  the  mortgagee  may  in- 
sure and  have  an  additional  lien  on 
the  property  for  the  amount  paid  for 
insurance,  the  failure  of  the  mort- 
gagor to  insure  is  not  such  waste  as 


to  authorize  the  appointment  of  a  i- 
ceiver.    Eureka  Min.  etc.  Co.  v.  Lew- 
iston  Nav.  Co.    (1906)    12  Ida.  472; 
86  Pac.  49. 

The  fact  that  a  mortgaged  boat  is 
being  used  to  ply  waters  without  the 
State  is  not  grounds  for  the  appoint- 
ment of  a  receiver  on  the"  application 
of  the  mortgagee,  where  the  mort- 
gage merely  stipulates  that  the  boat 
is  not  to  be  taken  without  the  limits 
"of  the  United  States"  and  it  does  not 
appear  that  it  is  being  so  taken,  nor 
that  the  waters  in  which  it  is  used 
are  any  more  dangerous  than  those 
within  the  State.  Ib. 

Effect  of  Appointment:  The  ap- 
pointment of  a  receiver  does  not  nec- 
essarily cause  the  dissolution  of  the 
corporation  unless  the  court  so  di- 
rects; the  receiver  may  be  appointed 
simply  to  manage  the  affairs  of  the 
company  during  the  pendency  of  the 
litigation.  Hall  v.  Nieukirk  (1906)  12 
Ida.  33;  85  Pac.  485. 

Powers  of  Receiver:  A  receiver  is 
an  officer  of  the  court,  under  its  pro- 
tection, and  property  in  his  hands  is 
in  custodia  legis;  therefore,  no  one 
can  sue  him  concerning  such  property 
without  leave  of  the  court  which  ap- 
pointed him.  Martin  v.  Atchison 
(1890)   2  Ida.  634;   33  Pac.  47. 

A  receiver  in  charge  of  the  prop- 
erty of  a  corporation  has  no  authority 
to  carry  on  the  business  of  the  corpo- 
ration unless  he  be  so  authorized  and 
directed  by  the  court.  Dalliba  v. 
Winschell  (1905)  11  Ida.  364;  82  Pac. 
107.  A  court  of  equity  has  no  au- 
thority to  direct  its  receiver  in  charge 
of  placer  mines  to  carry  on  a  general 
mining  business,  and  charge  the  ex- 
penses of  the  business  and  operations 
as  a  prior  and  preferred  lien  against 
the  property,  over  that  of  prior  re- 
corded mortgages  and  encumbrances 
on  the  same  property.  Ib. 

Allowances  to  Receiver:  A  receiv- 
er is  not  entitled  to  allowances  for 
fees  paid  attorneys  for  making  his  re- 
ports, narrating  his  acts,  receipts  and 
expenditures  as  receiver,  and  prose- 
cuting claims  for  his  own  compensa- 
tion against  the  estate  he  represents. 
Ib. 

Where  a  receiver  has  failed  to  keep 
correct  accounts  of  the  business  and 
transactions  of  the  receivership  es- 
tate, and  has  failed  to  take  vouchers 
for  numerous  and  large  sums  of  ex- 
penditure, and  has  made  large  over- 
charges and .  false  charges  for  sums 
claimed  to  have  been  expended  by 
him,  and  has  been  generally  reckless 
in  his  expenditures  in  connection  with 
the  trust  and  in  the  employment  of 
servants,  and  has  shown  general  dis- 
regard for  the  trust  he  has  assumed, 
a  court  of  equity  will  refuse  to  allow 
him  any  salary  or  compensation  for 
services  as  receiver.  Ib. 
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Same:  Upon  Dissolution  of  Corporation. 

Sec.  4330.  Upon  the  dissolution  of  any  corporation,  the  District 
Court  of  the  county  in  which  the  corporation  carries  on  its  business, 
or  has  its  principal  place  of  business,  on  application  of  any  creditor 
of  the  corporation,  or  of  any  member  or  stockholder  thereof,  may 
appoint  one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof,  and  to  col- 
lect the  debts  and  property  due  and  belonging  to  the  corporation,  and 
to  pay  the  outstanding  debts  thereof,  and  to  divide  the  moneys  and 
other  property  that  shall  remain  over,  among  the  stockholders  or 
members. 


Historical:  Rev.  St.  1887,  Sec.  4330. 
C.  C.  P.  1881,  Sec.  342. 

California  Legislation :  Almost 
identical:  C.  C.  P.  1872,  Sec.  565: 
as     amended    "Superior    Court"  for 


"District  Court":  Deering's  Code,  ib.; 

Kerr's  Code,  ib. 

Cross  Reference:  Voluntary  disso- 
lution of  corporations:  Sees.  5185- 
5191. 


Who  May  Be  Appointed:  Undertaking. 

Sec.  4331.  No  party,  or  attorney,  or  person  interested  in  an  ac- 
tion, can  be  appointed  receiver  therein,  without  the  written  consent 
of  the  parties,  filed  with  the  clerk.  If  a  receiver  be  appointed  upon 
an  ex  parte  application,  the  court,  before  making  the  order,  may  re- 
quire from  the  applicant  an  undertaking,  with  sufficient  sureties,  in 
an  amount  to  be  fixed  by  the  court,  to  the  effect  that  the  applicant 
will  pay  to  the  defendant  all  damages  he  may  sustain  by  reason  of 
the  appointment  of  such  receiver  and  the  entry  by  him  upon  his 
duties,  in  case  the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously,  or  without  sufficient  cause;  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment,  require 
an  additional  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  4331. 
C.  C.  P.  1881,  Sec.  343. 

California  Legislation:  Same  to 
"without",  2nd  line,  rest  omitted:  C. 
C.  P.  1872,  Sec.  566;  same  as  amend- 
ed, Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Cross  Reference:  Statutory  form 
of  undertaking:  Sec.  4933a.  Justifi- 
cation of  sureties:     Sec.  4934.  State 


county  or 
Sec.  4935. 


city  need  not  give  bond: 


Oath  and  Bond  of  Receiver. 

Sec.  4332.  Before  entering  upon  his  duties,  the  receiver  must 
be  sworn  to  perform  them  faithfully,  and,  with  one  or  more  sureties, 
approved  by  the  court  or  judge,  execute  an  undertaking,  to  such  per- 
son, and  in  such  sum,  as  the  court  or  judge  may  direct,  to  the  effect 
that  he  will  faithfully  discharge  the  duties  of  receiver  in  the  action, 
and  obey  the  orders  of  the  court  therein. 


Historical:  Rev.  St.  1887,  Sec.  4332. 
C.  C.  P.  1881,  Sec.  344. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  567;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  The  provisions  of 
Pol.  Code,  Title  2,  Ch.  20,  apply  to 
bonds  of  receiver:  Sec.  312.  Allow- 
ance to  receiver  of  premium  paid  for 
company  bond:     Sees.  2941,  2948. 


Powers  of  Receiver. 

Sec.  43 33.  The  receiver  has  under  the  control  of  the  court,  power 
to  bring  and  defend  actions  in  his  own  name,  as  receiver;  to  take 
and  keep  possession  of  the  property,  to  receive  rents,  collect  debts, 
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to  compound  for  and  compromise  the  same,  to  make  transfers,  and 
generally  to  do  such  acts  respecting  the  property  as  the  court  may 
authorize. 


Historical:  Rev.  St.  1887,  Sec.  4333. 
C.  C.  P.  1881,  Sec.  345. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  568;  Deering's  Code, 
f*>.;   Kerr's  Code,  ib. 

Cross  Reference:  Assessment  of 
property  in  hands  of  receiver:  Sec. 
1679. 

Receiver's  Sale:.  A  District  Judge 
at  chambers  has  power  to  order  the 
sale  of  property  in  the  hands  of  a  re- 
ceiver, with  instructions  to  the  re- 
ceiver to  report  the  sale  to  court  for 


confirmation.  First  Nat.  Bk.  of  Po- 
catello  v.  Bunting  &  Co.  (1900)  7  Ida. 
387;  63  Pac.  694. 

A  receiver's  sale*  is  a  judicial  sale, 
and  is  required  to  be  made  upon  not 
less  than  five  nor  more  than  ten  days 
notice,  as  are  other  judicial  sales.  A 
sale  by  a  receiver  on  an  ex  parte  ap- 
plication at  chambers,  made  upon 
only  three  days  notice  posted  in  only 
tiiree  places  in  the  county  is  void,  and 
an  order  confirming  the  same  should 
be  set  aside.    (Dis.  op.)  Ib. 


Investment  of  Funds. 

Sec.  4334.  Funds  in  the  hands  of  a  receiver  may  be  invested  upon 
interest,  by  order  of  the  court;  but  no  such  order  can  be  made,  ex- 
cept upon  the  eonsent  of  all  the  parties  to  the  action. 


Historical:  Rev.  St.  1887,  See.  4334. 
C.  C.  P.  1881,  Sec.  346. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  569;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  6. 
DEPOSIT  IN  COURT. 


Section 

433  9.  When  deposit  may  be  ordered. 
43  40.    Custody  of  money  deposited. 


Section 

4341.    Enforcement  of  order  for  de- 
posit. 


When  Deposit  May  Be  Ordered. 

See.  4339.  When  it  is  admitted  by  the  pleading,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  possession,  or 
under  his  control,  any  money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same,  upon  motion,  to  be  deposited  in  court  or  deliv- 
ered to  such  party,  upon  such  conditions  as  may  be  just,  subject  to 
the  further  direction  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4339. 
C.  C.  P.  1881,  Sec.  347. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  572;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Deposit  in  court 
in  condemnation  proceedings:  Sec. 
5224. 

Money  Held  by  Trustee:  Where  it 
appears  from  the  pleadings,  and  by 


the  admission  of  a  trustee,  that  the 
trustee  holds  certain  moneys  in  trust, 
and  that  he  holds  such  moneys  sub- 
ject to  the  order  of  the  court,  and 
has  no  interest  or  claim  in  the  same, 
an  application  for  the  deposit  of  such 
money  into  court,  made  by  all  parties 
claiming  an  interest  in  the  same,  will 
be  granted.  Reid  v.  Steele  (1901)  7 
Ida.  571;  64  Pac.  892. 


Custody  of  Money  Deposited. 

Sec.  4340.  If  the  money  is  deposited  in  court  it  must  be  paid  to 
the  clerk,  who  must  deposit  it  with  the  county  treasurer,  by  him  to 
be  held  subject  to  the  order  of  the  court.  For  the  safe  keeping  of  the 
money  deposited  with  him  the  treasurer  is  liable  on  his  official  bond. 
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Historical:  Rev.  St.  1887,  Sec.  4340. 
C.  C.  P.  1881,  Sec.  348. 

California  L/egislation :  Same:  C. 
C.  P.  1872.  Sec.  573;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:    Money  deposited 


in  court  may  be  ordered  to  be  de- 
posited with  a  guaranty  or  trust  com- 
pany: Sec.  2966.  Deposit  to  be  as- 
sessed for  taxation  to  the  clerk:  Sec. 
1679. 


Enforcement  of  Order  for  Deposit. 

Sec.  4341.  Whenever,  in  the  exercise  of  its  authority,  a  court 
has  ordered  the  deposit  or  delivery  of  money,  or  other  thing,  and  the 
order  is  disobeyed,  the  court,  besides  punishing  the  disobedience,  may 
make  an  order  requiring  the  sheriff  to  take  the  money,  or  thing,  and 
deposit  or  deliver  it  in  conformity  with  the  direction  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  43  41. 
C.  C.  P.  1881,  Sec.  349. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  574;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE  8. 

OF  THE  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 


Chapter 

1.  Judgment  in  general. 

2.  Judgment  upon  failure  to  an- 
swer. 

f.    Issues:    Mode  of  trial  and  post- 
ponement. 

4.    Trial  by  jury. 

§.    Trial  by  the  court. 


Chapter 

6.  Of  references  and  trials  by  ref- 
erees. 

7.  Exceptions. 

8.  New  trials. 

9.  Manner  of  giving  and  entering 
Judgment. 


Note:    Judgment  by  confession:    Sees.  5060-50  63, 

CHAPTER  1. 
JUDGMENT  IN  GENERAL, 


Section 

4350.  Judgment  defined. 

4351.  Judgment  as  between  several 
parties. 

4352.  Same:    Against  one  of  several 
defendants. 


Section 

4353.    Extent  of  relief. 

43  54.    Dismissal  or  non-suit. 

4355.    Judgment  on  merits. 


Judgment  Defined. 

Sec.  4350.  A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  an  action  or  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  4350. 
C.  C.  P.  1881,  Sec.  350. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  577;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Judgment  as  Between  Several  Parties. 

Sec.  4351.  Judgment  may  be  given  for,  or  against  one  or  more  ot 
several  plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants ;  and  it  may,  when  the  justice  of  the  case  requires  it,  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between  themselves. 
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Historical:  Rev.  St.  1887,  Sec.  4351. 
C.  C.  P.  1881,  Sec.  351. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  578;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Shields  v.  Ruddy  (18  91)  3 
Ida.  148;  28  Pac.  405;  Hewitt  v.  Maize 
(1897)  5  Ida.  633;  51  Pac.  607. 

Settlement   of   Conflicting'  Claims: 


Under  this  statute,  all  conflicting 
claims  should  be  finally  settled  when 
the  parties  are  in  court,  and  should  be 
applied  in  compensation  of  each  oth- 
er, judgment  being  rendered  in  favor 
of  the  party  proving  the  largest 
claim.  First  Nat.  Bank  of  Hailey  v. 
Bews  (1892)  3  Ida.  48*6;  31  Pac.  816. 


Same:  Against  One  of  Several  Defendants. 

Sec.  4352.  In  an  action  against  several  defendants  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them,  leav- 
ing the  action  to  proceed  against  the  others,  whenever  a  several 
judgment  is  proper. 


Historical:  Rev. 
€.  C.  P.  1881,  Sec. 

California 


St  1887,  Sec.  4352. 
352. 

Same:  C. 


Legislation : 
C.  P.  1872,  Sec.  579;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Modification  of  Judgment:  The 


court  may  modify  a  verdict  and  judg- 
ment against  joint  defendants  by  set- 
ting the  same  aside  as  to  one  defend- 
ant against  whom  no  liability  is 
shown.  Gaffney  v.  Hoyt  (1866)  2  Ida. 
199;    10   Pac.   34.  - 


Extent  of  Belief. 

See.  4353.  The  relief  granted  to  the  plaintiff,  if  there  be  no  an- 
swer, cannot  exceed  that  which  he  shall  have  demanded  in  his  com- 
plaint; but  in  any  other  case,  the  court  may  grant  him  any  relief 
consistent  with  the  case  made  by  the  complaint  embraced  within  the 


Historical:  Rev.  St.  1887,  Sec.  4353. 
C.  C.  P.  1881,  Sec.  353. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  530;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Ida.  &  Ore.  Land  Imp.  Co. 
V.  Bradbury  et  al.  (1889)  10  Supr.  Ct. 
Rep.  177;  132  U.  S.  509;  33  S.  C.  R. 
(Law  ed.)  433;  Murphy  v.  Russell  & 
Co.  (1901)  8  Ida.  151;  67  Pac.  427. 

Scope  of  Relief:  When  an  answer 
is  filed  the  court  may  grant  any  re- 
Mef  consistent  with  the  case  made  by 
the  complaint  and  embraced  within 
the  issue  made  whether  such  relief  is 
prayed  for  or  not.  Burke  Land  etc. 
Co.  v.  Wells  Fargo  Co.  (1900)  7  Ida. 
42;  60  Pac.  87. 

Where  an  answer  is  filed  to  a  com- 
plaint which  prays  specifically  for  an 
injunction  restraining  a  defendant 
from  filling  plaintiff's  ditch  with  de- 
bris, from  running  the  same  on  to 
his  land  and  for  damages,  the  court, 
under  the  further  prayer  for  general 
relief,  may  settle  an  issue  raised  by 
the  complaint    as    to    the  plaintiff's 


right  to  certain  waters  of  a  creek. 
Stocker  v.  Kirtley  (1900)  6  Ida.  795; 
59  Pac.  891. 

In  actions  in  which  the  demand  for 
an  injunction  is  only  incidental  and 
not  the  main  purpose  or  object  of  the 
suit,  the  suit  would  not  abate  and  die 
in  case  of  circumstances  arising  which 
would  make  the  granting  of  the  in- 
junction unnecessary.  Wilson  v. 
Boise  City  (1900)  7  Ida.  69;  60  Pac. 
84. 

Default  Cases:  In  an  action  to  re- 
strain the  sale  of  property  at  an  as- 
sessment sale,  where  no  answer  is 
filed,  and  where  the  relief  prayed  for 
is  a  perpetual  injunction,  and  such 
other  and  further  relief  as  may  be 
equitable,  the  granting  of  a  perma- 
nent injunction  is  the  only  relief  that 
can  be  granted,  and  the  prayer  for 
general  relief  will  not  warrant  a  judg- 
ment or  decree  removing  any  cloud 
that  said  sale  might  cast  upon  the  ti- 
tle to  the  property,  nor  can  said  sale 
be  set  aside  under  such  prayer.  Ib. 


Dismissal  or  Non-suit. 

Sec.  4354.  An  action  may  be  dismissed,  or  a  judgment  of  non- 
suit entered,  in  the  following  cases: 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon  the 
payment  of  costs :  Provided,  A  counter  claim  has  not  been  made  or 
affirmative  relief  sought  by  the  cross-complaint  or  answer  of  defend- 
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ant.  If  a  provisional  remedy  has  been  allowed  the  undertaking  must 
thereupon  be  delivered  by  the  clerk  to  the  defendant,  who  may  have 
his  action  thereon; 

2.  *  By  either  party,  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial, 
and  the  defendant  appears  and  asks  for  the  dismissal ; 

4.  By  the  court,  when,  upon  the  trial,  and  before  the  final  sub- 
mission of  the  case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when,  upon  the 
trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury.  The 
dismissal  mentioned  in  the  first  two  subdivisions  is  made  by  an  entry 
in  the  clerk's  register.  Judgment  may  thereupon  be  entered  accord- 
ingly. 


Historical:  Rev.  St.  1887,  Sec.  4354. 
C.  C.  P.  1881,  Sec.  354. 

California  Legislation:  Almost 
identical:  C.  C.  P.  1872,  Sec.  581; 
6th  sub.  div.  added,  as  amended: 
Deering's  Code,  ib.;  further  amend- 
ed:  Kerr's  Code,  ib. 

Cited:     Drake   v.   U.    P.    Ry.  Co. 

(1889)  2  Ida.  487;  21  Pac.  560;  Fury 
v.  White  (1890)  2  Ida.  662;  23  Pac. 
535;    (Dis.  op.)     Territory  v.  Neilson 

(1890)  2  Ida.  614;  23  Pac.  537;  Lew- 
is v.  Lewis  (1893)  3  Ida.  645;  33  Pac. 
38. 

Essentials  of  Motion:  The  moving 
party  must  specify  particularly  the 
points  relied  upon  for  nonsuit  at  the 
time  he  makes  the  motion  so  as  to 
give  an  opportunity  for  the  removal 
of  the  objection  or  the  same  will  not 
be  sustained  on  appeal.  The  Ida. 
Merc.  Co.  v.  Kalaquin  (1900)  7  Ida. 
295;  62  Pac.  925. 

Time  for  Motion:  A  nonsuit  should 
not  be  granted  under  this  section  un- 
til the  plaintiff  has  put  in  or  offered 
all  of  his  evidence  and  rests  his  case. 
Rauh  v.  Oliver  (1904)  10  Ida.  3; 
77  Pac.  20. 

Effect  of  Motion:  On  motion  for 
nonsuit  after  the  plaintiff  has  rested, 
the  defendant  must  be  deemed  to 
have  admitted  all  the  facts  of  which 
there  is  any  evidence,  and  all  the  facts 
which  the  evidence  tends  to  prove. 
Bank  of  Commerce  v.  Baldwin  (1906) 
12  Ida.  202;  85  Pac.  497.  The  motion 
should  be  denied  unless  admitting  all 
the  facts  that  may  be  gathered  from 
every  reasonable  view  of  the  evidence 
that  no  recovery  can  be  had.  Later 
t.  Haywood  (1906)  12  Ida.  78;  85  Pac. 
494. 

Waiver  of  Motion:  Any  error  in 
denying  a  motion  for  nonsuit  is 
waived  by  the  subsequent  introduc- 
tion of  testimony  by  the  defendant. 
Chamberlain  v.  Woodin  (1890)  2  Ida. 
642;  23  Pac.  177.  Unless  it  is  re- 
newed at  the  close  of  the  evidence. 
S'-ields  v.  Johnson  (1906)  12  Ida.  329; 
S3  Pac.  972. 


When  Granted:  Where  the  evi- 
dence of  the  plaintiff  is  such  that  the 
trial  court  would,  in  the  event  of  a 
verdict,  feel  compelled  to  set  the  same 
aside,  it  is  its  duty  to  take  the  case 
from  the  jury  by  granting  a  nonsuit. 
Jacobson  v.  Bunker  Hill  etc.  Co. 
(1891)  3  Ida.  126;  26  Pac.  396. 

Where  the  plaintiff  stands  on  a 
challenge  which  he  has  interposed  to 
the  jury  panel  and  refuses  to  intro- 
duce any  testimony  and  defendant 
has  pleaded  a  cross-complaint  but  in- 
troduces no  evidence  in  support 
thereof,  the  court  should  order  a  dis- 
missal or  judgment  of  nonsuit,  and 
should  not  direct  verdict  for  defend- 
ant. Simmons  v.  Cunningham  (1895) 
4  Ida.  426;  39  Pac.  1109. 

Where  plaintiff's  evidence  shows 
that  his  demand  for  damages  should 
have  been  litigated  in  a  former  action 
between  the  same  parties,  a  motion 
for  nonsuit  should  be  sustained. 
Shields  v.  Johnson  (1906)  12  Ida.  329; 
85  Pac.  972. 

When  Not  Granted:  It  is  reversible 
error  to  grant  a  nonsuit  where  the 
plaintiff  has  made  a  prima  facie  case. 
Kroetch  v.  Empire  Mill  Co.  (1993)  9 
Ida.  277;  74  Pac.  868;  Adams  v. 
Bunker  Hill  etc.  Co.  (1906)  12  Ida. 
637;  89  Pac.  624. 

In  an  action  where  the  complaint 
alleges  a  joint  liability  of  three  de- 
fendants upon  a  certain  contract,  and 
the  evidence  shows  that  the  contract 
was  made  with  but  one  of  the  defend- 
ants, but  that  plaintiff  was  led  to  be- 
lieve by  the  acts  of  all  the  defendants 
that  they  were  jointly  liable,  a  non- 
suit will  not  be  granted.  Hewitt  v. 
Maize  (1897)  5  Ida.  633;  51  Pac.  607. 

Dismissal  of  Action:  The  granting 
of  a  motion  by  plaintiff  to  dismiss  an 
action  as  to  defendants  who  have  by 
their  answer  sought  affirmative  re- 
lief, is  error.  N.  W.  &  Pac'  Hypo- 
theek  Bk.  v.  Rauch  (18981  5  Ida. 
752;  51  Pac.  764. 

Plaintiff  may  dismiss  his  action  at 
any  time  before  a  counter  claim  has 
u«en  interposed   or  affirmative  relief 
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has  been  sought  by  cross-complaint  or 
answer.  Elliott  v.  Collins  (1898)  6 
Ida.  266;  55  Pac.  301. 


dismiss  the  action.  Stover  v.  Stover 
(1900)  7  Ida.  185;  61  Pac.  462. 


In  an  action  for  divorce,  where  no 
cross-complaint  or  counter  claim  stat- 
ing a  cause  of  action  and  seeking  af- 
firmative relief  is  filed,  the  plaintiff 
has  a  right,  as  a  matter  of  course,  to 


The  plea  of  the  statute  of  limita- 
tions does  not  constitute  affirmative 
relief  such  as  to  destroy  the  plain- 
tiff's right  to  voluntarily  dismiss  the 
action.  Boyd  v.  Steele  (1899)  6  Ida. 
625;  59  Pac.  21. 


Judgment:  Where  the  plaintiff 
pays  the  costs  and  dismisses  the  ac- 
tion before  trial,  the  fact  that  the 
clerk  fails  to  enter  a  formal  judgment 
of  dismissal,  if  such  a  judgment  be  re- 
quired, does  not  affect  the  conclusive- 
ness of  the  dismissal.  Ib.  The  con- 
cluding sentence  of  this  section,  that 
judgment  may  be  entered  according- 
ly, applies  to  judgments  of  nonsuit 
and  not  to  dismissals.  Boyd  v.  Steele 
(1899)  6  Ida.  625;  59  Pac.  21. 


Judgment  on  Merits. 

Sec.  4355.  In  every  case,  other  than  those  mentioned  in  the  last 
section,  judgment  must  be  rendered  on  the  merits. 


Section 

4360.    Entry  of  judgment  by  default. 

Entry  of  Judgment  by  Default. 

Sec.  4360.  Judgment  may  be  had,  if  the  defendant  fail  to  answer 
the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money 
@r  damages  only,  if  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons,  or  such  further  time 
as  may  have  been  granted,  the  clerk,  upon  application  of  the  plain- 
tiff, must  enter  the  default  of  the  defendant,  and  immediately  there- 
after enter  judgment  for  the  amount  specified  in  the  summons,  in- 
cluding the  costs  against  the  defendant,  or  against  one  or  more  of 
several  defendants,  in  the  cases  provided  for  in  Section  4147 ; 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the  summons,  or  such  further 
time  as  may  have  been  granted,  the  clerk  must  enter  the  default  of 
the  defendant;  and  thereafter  the  plaintiff  may  apply  at  the  first  or 
any  subsequent  term  of  the  court  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  of  an  account,  or  the  proof  of  any  fact,  is  nec- 
essary to  enable  the  court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  court  may  take  the  account  or  hear  the  proof ;  or  may, 
in  its  discretion,  order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part,  the  court 
may  order  the  damages  to  be  assessed  by  a  jury;  or  if,  to  determine 
the  amount  of  damages,  the  examination  of  a  long  account  be  in- 
volved, by  a  reference  as  above  provided; 

3.  In  actions  where  the  service  of  the  summons  was  by  publica- 
tion, the  plaintiff,  upon  the  expiration  of  the  time  for  answering, 
may,  upon  proof  of  the  publication,  and  that  no  answer  has  been 
filed,  apply  for  judgment;  and  the  court  must  thereupon  require 


Historical:  Rev.  St.  1887,  Sec.  435  5. 
C.  C.  P.  1S81,  Sec.  355. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  582;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


CHAPTER  2. 
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proof  to  be  made  of  the  demand  mentioned  in  the  complaint;  and  if 
the-  defendant  be  not  a  resident  of  the  State,  must  require  the  plain- 
tiff or  his  agent  to  be  examined  on  oath  respecting  any  payments 
that  have  been  made  to  the  plaintiff  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the  amount 
which  he  is  entitled  to  recover. 


Historical:  Rev.  St.  1887,  Sec.  4360. 
C.  C.  P.  1881,  Sec.  356. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  585;  Deering's  Code, 
it).;  Kerr's  Code,  ib. 

Cross  Reference:  Proceedings  un- 
der this  section  on  judgment  on  is- 
sues of  law:  Sec.  4409.  Judgment  by 
default  may  be  given  at  chambers. 
Sec.  3890. 


Necessity  of  Service:  A  judgment  by 
default  entered  without  proof  of  ser- 
vice is  void.  Vermont  Loan  &  Trust 
Co.  v.  McGregor  (1897)  5  Ida.  510; 
51  Pac.  104. 

Judgment  by  Clerk:  This  section 
does  not  authorize  an  entry  of  judg- 
ment by  the  clerk  in  an  action  of  con- 
version. Parke  v.  Wardner  (1887)  2 
Ida.  285;  13  Pac.  172. 


CHAPTER  3. 
ISSUES,  MODE  OF  TRIAL  AND  POSTPONEMENT. 


Section 
4365. 
4366. 
4367. 
4368. 
4369. 
4370. 


Issues  defined. 
Issues  of  law. 
Issues  of  fact. 
Trial  of  issues  of  law. 
Trial  of  issues  of  fact. 
Entry  of  causes  on  calendar. 


Section 

4371.  Bringing  issues  to  trial. 

4372.  Continuance:    Absence  of  evi- 
dence. 

4373.  Same:    Depositions     may  be 
taken. 


Issues  Defined. 

Sec.  4365.  Issues  arise  upon  the  pleadings  when  a  fact  or  a  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  controverted 
by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 

Historical:  Rev.  St.  1887,  Sec.  4365. 
C.  C.  P.  1881,  Sec.  357. 

California  Legislation:     Same:  C. 

Issues  of  Law. 

Sec.  4366.  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint or  answer,  or  to  some  part  thereof. 


C.  P.  1872,  Sec.  588;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4366. 
C.  C.  P.  1881,  Sec.  358. 


C.  P.  1872,  Sec.  589;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:     Same:  C. 

Issues  of  Fact. 

Sec.  4367.    An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by 
the  answer;  and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is 
joined  therecn. 

Historical:  Rev.  St.  1887,  Sec.  4367.  |  C.  P  1872,  Sec.  B90;  Deering's  Code, 
C.  €.  P.  18-81,  Sec.  359.  ib:  r's  Code,  ib. 


California  Legislation:     Same:  C. 


sit  on  Pleadings:    When  any 
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material  allegation  of  the  complaint 
is  denied  by  the  answer,  it  is  error 
for  the  court  to  render  judgment  on 
/the   pleadings.     Johnson  v.  Manning 


(1892)  3  Ida.  352;  29  Pac.  101; 
Swinehart  v.  Pocatello  Meat  etc.  Co. 
(1902)  8  Ida,  710;  70  Pac.  1054. 


Trial  of  Issues  of  Law. 

Sec.  4368.  An  issue  of  law  must  be  tried  by  the  court,  unless  it  is 
referred  upon  consent. 


Definition:  The  word  "trial"  in- 
cludes the  determination  of  an  issue 
at  law  as  well  as  of  issues  of  fact. 
Lamkin  v.  Sterling  (1867)  1  Ida.  120. 


Historical:   Rev.  St.  1887,  Sec.  4368. 
C.  C.  P.  1881,  Sec.  360. 

California  legislation:  Same:  C. 
C.  P.  1872,  Sec.  591;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:     People  v.  George  (1891)  3 
Ida.  108;  27  Pac.  680. 

Trial  of  Issues  of  Fact. 

Sec.  4369.  In  actions  for  the  recovery  of  specific  real  or  personal 
property,  with  or  without  damages,  or  for  money  claimed  as  due  upon 
contract,  or  as  damages  for  breach  of  contract,  or  for  injuries,  an 
issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived, 
or  a  reference  is  ordered,  as  provided  in  this  Code.  Where,  in  these 
cases,  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must  be 
first  disposed  of.  In  other  cases,  issues  of  fact  must  be  tried  by 
the  court  subject  to  its  power  to  order  an  issue  to  be  referred  to 
a  referee,  as  provided  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  4369. 
C.  C.  P.  1881,  Sec.  361. 

California  Legislation:  See      C.  C. 

P.  1872,  Sec.  592;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Right  to  trial  by 
jury:    Const.  Art.  1,  Sec.  7. 

Appeal  From  Commissioners:  An 

appeal  from  an  order  of  the  board 
of  county  commissioners  allowing  a 
claim  is  within  the  provisions  of  this 
section  and  the  issue  should  be  sub- 


mitted to  a  jury.  Fisher  v.  Board  Co. 
Commissioners  (1895)  4  Ida.  381;  39 
Pac.  552. 

Equitable  Actions:  In  an  equitable 
action  for  specific  performance  of  a 
contract,  the  defendant  is  not  enti- 
tled to  a  jury  as  a  matter  of  right, 
and  the  findings  of  the  jury  on  ques- 
tions submitted  to  it  are  only  advi- 
sory to  the  court.  Brady  v.  Yost 
(1898)  6  Ida.  273;  55  Pac.  542. 

Additional  Reference:  See  eases 
cited  under  Const.  Art.  1,  Sec.  7. 


Entry  of  Causes  on  Calendar. 

Sec.  4370.  The  clerk  must  enter  causes  upon  the  calendar  of  the 
court  according  to  the  date  of  issue.  Causes  once  placed  on  the  cal- 
endar must  remain  upon  the  calendar  from  court  to  court,  until 
finally  disposed  of :  Provided,  That  causes  may  be  dropped  from 
the  calendar  by  consent  of  parties,  or  by  order  of  the  court,  and  may 
be  again  restored  upon  notice. 


Historical:  Rev.  St.  1887,  Sec.  4370. 
C.  C.  P.  1881,  Sec.  362. 

California  Legislation :  Similar:  C. 


C.  P.  1872,  Sec.  593;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Bringing  Issues  to  Trial. 

Sec.  4371.  Either  party  may  bring  an  issue  to  trial,  or  to  a  hear- 
ing, and  in  the  absence  of  the  adverse  party,  unless  the  court,  for 
*rood  cause,  otherwise  direct,  may  proceed  with  his  case  and  take  a 
dismissal  of  the  action,  or  a  verdict,  or  judgment,  as  the  case  may  re- 
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Historical:  Rev.  St.  1887,  Sec.  4371. 
C.  C.  P.  1881,  Sec.  363. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  594;  Deering's  Code, 
ib.;  proviso  added:  Kerr's  Code,  ib. 


Continuance :  Absence  of  Evidence. 

Sec.  4372.  A  motion  to  postpone  a  trial  on  the  ground  of  the  ab- 
sence of  evidence  can  only  be  made  upon  affidavit  showing  the  ma- 
teriality of  the  evidence  expected  to  be  obtained,  and  that  due  -lili- 
gence  has  been  used  to  procure  it.  The  court  may  also  require  the 
moving  party  to  state,  upon  affidavit,  the  evidence  which  he  expects 
to  obtain;  and  if  the  adverse  party  thereupon  admit  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be 
postponed. 


Historical:  Rev.  St.  1887,  Sec.  4372. 
C.  C.  P.  1881,  Sec.  364. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  595;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Discretion  of  Court:  A  motion  for 
continuance  is  addressed  to  the  sound 
discretion  of  the  court  and  its  ruling 
will  not  be  reviewed  unless  such  dis- 
cretion has  been  abused.  Reynolds 
v.  Corbus  (1901)  7  Ida.  481;  63  Pac. 
884;  Robertson  v.  Moore  (1904)  10 
Ida.  115;  77  Pac.  218. 

Self -Contradictory  Testimony:    It  is 

not  an  abuse  of  discretion  to  deny  a 
continuance  for  the  absence  of  a  wit- 
ness whose  testimony  as  offered  would 
conflict  with  his  testimony  as  given 


Huber  v.  Mother 
Ida.   .  . . :  89  Pac. 


on  a  previous  trial. 
Aurelia  (1907)  13 
942. 

Admission  of  Evidence:  A  party 
admitting  that  the  missing  evidence 
would  be  given  as  provided  in  this 
section,  does  not  thereby  admit 
absolute  truth  of  such  evidence 
when  the  admission  is  made  the 
davit  merely  becomes  evidence  in 
case. 
Ida. 


the 
but 
affi- 
the 

Territory  v.  Guthrie   (1888)  2 
432;  17  Pac.  39. 

Bad  Faith:  Where  affidavits  are 
filed  tending  to  show  that  an  appli- 
cation for  a  continuance,  is  not  made 
in  good  faith  it  is  proper  to  deny  the 
continuance.  Cox  v.  N.  W.  Stage  Co. 
(1871)   1  Ida.  376. 


Same:  Depositions  May  Be  Taken. 

Sec.  4373.  The  party  obtaining  a  postponement  of  a  trial  in  any 
court  of  record  must,  if  required  by  the  adverse  party,  consent  that 
the  testimony  of  any  witness  of  such  adverse  party,  who  is  in  attend- 
ance, be  then  taken  by  deposition  before  a  judge  or  clerk  of  the  court 
in  which  the  case  is  pending,  or  before  such  notary  public  as  the 
court  may  indicate,  which  must  accordingly  be  done;  and  the  testi- 
mony so  taken  may  be  read  on  the  trial,  with  the  same  effect,  and  sub- 
ject to  the  same  objections,  as  if  the  witnesses  were  produced. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


St.  1887,  Sec.  4373. 
3G5. 


California  Legislation :     Same : 


C.  P.  1872,  Sec.  596; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


CHAPTER  4. 
TRIAL  BY  JURY. 


Section 

Section 

4378. 

Impaneling  the  jury. 

4385. 

Requests  for  instructions. 

4379. 

Same:  Challenges. 

4386. 

View    of  premises. 

4380. 

Challenges   for  cause. 

4387. 

Separation    of   jury:  Admoni- 

4381. 

Trial   of  challenges, 

tion  by  court. 

4382. 

Swearing  of  jury. 

4388. 

Taking  papers  to  jury-room. 

4383. 

Order  of  trial. 

4389. 

Deliberations  of  jury. 

4384. 

Charge  to  jury. 

4390. 

Additional  instructions. 

\ 
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Section 

43  91.     Sickness  of  juror. 

4392.  Disagreement     of     jury:  Re- 
trial. 

4393.  Adjournment  of  court  during 
retirement. 

4594.    Rendition  of  verdict:  Polling  of 
jury. 

4395.    Same:    Informal  verdicts. 


Section 

43  96.     General  and  special  verdicts. 

4397.  Same:    Rendition     of  special 

verdicts. 

4398.  Verdict  in  money  actions. 

43  9  9.  Verdict  in  claim  and  delivery. 
4  4  00.    Entry  of  verdict. 


Impaneling  the  Jury. 

See.  4378.  When  the  action  is  called  for  trial  by  jury,  the  clerk 
must  draw  from  the  trial  jury  box  of  the  court,  the  ballots  containing 
the  names  of  the  jurors,  until  the  jury  is  completed  or  the  ballots  are 
exhausted. 


Historical:  Rev.  St.  1887,  Sec.  4378. 
C.  C.  P.  1881,  Sec.  366. 

California  L/egislation :  Same:  C. 
C.  P.  1872,  Sec.  600;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Formation  of 
trial  juries:  Sees.  3947-3962.  Right 
to  trial  by  jury:  Const.  Art.  1,  Sec. 
7;  also  Sec.  4369  ante. 


Same :  Challenges. 

Sec.  4379.  Either  party  may  challenge  the  jurors,  but  where 
there  are  several  parties  on  either  side,  they  must  join  in  a  challenge 
before  it  can  be  made.  The  challenges  are  to  individual  jurors,  and 
are  either  peremptory  or  for  cause.  Each  party  is  entitled  to  four 
peremptory  challenges.  If  no  peremptory  challenges  are  taken  until 
the  panel  is  full,  they  must  be  taken  by  the  parties  alternately,  com- 
mencing with  the  plaintiff. 


Historical:  Rev.  St.  1887,  Sec.  4379. 
C.  C.  P.  1881,  Sec.  367. 

California  Legislation :  Same  to 
last  sentence,  rest  omitted:  C.  C.  P. 
1872,  Sec.  601;  now  same  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  Heitman  v.  Morgan  (1905) 
10  Ida.  562;  79  Pac.  225. 


Challenges  by  Joint  Parties:  Where 
there  are  several  parties  on  either 
side  the  parties  on  each  side  have  four 
challenges  for  their  side  in  which 
they  should  join;  the  statute  does  not 
allow  challenges  to  each  party.  U.  S. 
v.  Alexander  (1888)  2  Ida.  386;  17 
Pac.  746. 


Challenges  for  Cause. 

Sec.  4380.  Challenges  for  cause  may  be  taken  on  one  or  more  of 
the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  Code 
to  render  a  person  competent  as  a  juror;  . 

2.  Consanguinity  or  affinity,  within  the  fourth  degree  to  any 
party ; 

3.  Standing  in  the  relation  of  debtor  or  creditor,  guardian  and 
ward,  master  and  servant,  employer  and  clerk,  or  principal  and  agent 
to  either  party,  or  being  a  member  of  the  family  of  either  party,  or 
a  partner,  or  united  in  business  with  either  party,  or  surety  on  any 
bond  or  obligation  for  either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous 
trial  between  the  same  parties  for  the  same  cause  of  action,  or  being 
then  a  witness  or  subpoenaed  therein; 

5.  Pecuniary  interest  on  the  part  of  the  juror  in  the  event  of 
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the  action  or  in  the  main  question  involved  in  the  action,  except  his 
interest  as  a  member  or  citizen  of  a  municipal  corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of 
the  action,  or  main  question  involved  therein,  founded  upon  knowl- 
edge or  information  of  its  material  facts  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against  or  bias  to  or  against  either  party. 


Historical:  Rev.  St.  1887,  Sec.  4380. 
C.  C.  P.  1881,  Sec.  368. 

California  Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  602; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Trial  of  Challenges. 

Sec.  4381.  Challenges  for  cause  must  be  tried  by  the  court.  The 
juror  challenged  and  any  other  person,  may  be  examined  as  a  wit- 
ness on  the  trial  of  the  challenge. 


Historical:  Rev.  St.  1887,  Sec.  4381. 
C.  C.  P.  1881,  Sec.  369. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  603;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  • 


Swearing  of  Jury. 

Sec.  4382.  As  soon  as  the  jury  is  completed,  an  oath  must  be  ad- 
ministered to  the  jurors  in  substance,  that  they  and  each  of  them  will 
well  and  truly  try  the  matter  in  issue  between  ,  the  plain- 
tiff, and  ,  the  defendant,  and  a  true  verdict  render  accord- 
ing to  the  evidence. 


C.  P.  1872,  Sec.  604;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4382. 
C.  C.  P.  1881,  Sec.  370. 

California  Legislation:     Same:  C. 

Order  of  Trial. 

Sec.  4383.  When  the  jury  has  been  sworn,  the  trial  must  proceed 
in  the  following  order  unless  the  judge  for  special  reasons  otherwise 
directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  pro- 
duce the  evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defense  and  offer  his  evi- 
dence in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence 
only  unless  the  court,  for  good  reasons,  in  furtherance  of  justice,  per- 
mits them  to  offer  evidence  upon  their  original  case. 

4.  When  the  evidence  is  concluded  and  before  the  case  is  ar- 
gued or  submitted  to  the  jury,  either  party  may  request  the  court  to 
give  to  the  jury  instructions  in  writing  on  the  law  arising  in  the  cause, 
which  shall  be  given  or  refused  as  asked :  Provided.  That  the  court 
may  also  give  other  and  further  written  instructions  of  its  own  mo- 
tion. AH  of  the  written  instructions  given  shall  be  carried  by  the  jury 
to  their  room  for  their  guidance  in  arriving  at  a  correct  verdict  ac- 
cording to  the  law  and  the  evidence.  The  instructions  shall  then  be 
read  to  the  jury  by  the  court,  and,  unless  the  case  is  submitted  to  the 
jury  without  argument,  the  plaintiff  must  commence  and  may  con- 
elude  the  argument. 

5.  If  several  defendants  having  separate  defenses  appear  by 
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different  counsel,  the  court  must  determine  their  relative  order  in 
the  evidence  and  argument. 

6.  If  either  party  objects  to  the  giving  of  written  instructions 
and  permitting  the  jury  to  take  them  to  their  room  as  provided  in 
the  fourth  subdivision  of  this  section,  then  instead  thereof  the  course 
of  procedure  shall  be  as  follows:  The  court  may  then  charge  the 
jury,  according  to  the  provisions  of  Sections  4384  and  4385. 

7.  Provided,  That,  with  the  consent  of  the  parties  to  any  suit 
on  trial  before  a  jury,  the  court  may  give  his  charge  to  the  jury 
orally,  the  same  to  be  taken  down  by  the  court  reporter  and  to  be 
immediately  transcribed  by  him  and  filed  in  the  suit,  and  a  copy  there- 
of delivered  to  the  counsel  for  each  party,  if  requested;  the  court 
may  in  such  case  embody  in  his  oral  instructions  any  requests  filed 
by  either  party,  or  he  may  read  such  requests  to  the  jury  as  a  part 
of  said  oral  instructions.  In  all  cases  of  oral  instructions,  the  coun- 
sel for  either  party  shall  have  one  day  in  which  to  file  written  excep- 
tions to  said  instructions,  or  any  part  thereof,  which  exceptions  when 
so  filed,  are  to  be  treated  in  the  same  manner  and  to  have  the  like  ef- 
fect as  near  as  may  be  as  exceptions  in  other  cases ;  but  if  the  giving 
or  refusal  of  instructions  is  excepted  to  the  same  may  be  without  any 
stated  reason  therefor. 


Historical:  Rev.  St.  1887,  Sec.  4383, 
(See  C.  C.  P.  1881,  Sec  371);  amend- 
ed Laws  1907,  166,  Sec.  1. 


California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  607;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  it>. 


Charge  to  Jury. 

Sec.  4384.  In  charging  the  jury  the  court  may  state  to  them  all 
matters  of  law  which  he  thinks  necessary  for  their  information  in 
giving  their  verdict ;  and  if  it  state  the  testimony  of  the  case  it  must 
inform  the  jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact.  The  court  must  furnish  to  either  party  at  the  time,  upon  request, 
a  statement  in  writing  of  the  points  of  law  contained  in  the  charge, 
or  sign  at  the  time  a  statement  of  such  points  prepared  and  submitted 
by  the  counsel  of  either  party. 


Historical:  Rev.  St.  18  87,  Sec.  43  84. 
C.  C.  P.  1881  ,Sec.  372. 

California  Legislation:       Same:  C. 


C.  P.  1872,  Sec.  608;  Deering's  Code, 
ib. ;   Kerr's  Code,  ib. 


Requests  for  Instructions. 

Sec.  4335.  Where  either  party  asks  special  instructions  to  be  given 
to  the  jury,  the  court  must  either  give  such  instructions,  as  requested, 
or  refuse  to  do  so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions  were  given 
in  whole  or  in  part. 


Historical:  Rev.  St.  1887,  Sec.  43  8  5. 
C.  C.  P.  1881,  Sec.  373. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  609;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Fury  v.  White  (1890)  2  Ida. 
662;  23  Pac.  535. 


View  of  Premises. 

Sec.  4386.  When,  in  the  opinion  of  the  court,  it  is  proper  for  the 
jury  to  have  a  view  of  the  property  which  is  the  subject  of  litigation, 
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or  of  the  place  in  which  any  material  fact  occurred ;  it  may  order  them 
to  be  conducted,  in  a  body,  under  the  charge  of  an  officer,  to  the  place, 
which  shall  be  shown  to  them  by  some  person  appointed  by  the  court 
for  that  purpose.  While  the  jury  are  thus  absent,  no  person,  other 
than  the  person  so  appointed,  shall  speak  to  them  on  any  subject  con- 
nected with  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  4386. 
C.  C.  P.  1881,  Sec.  374. 

California  Legislation:     Same.  C. 


CP.  1872,  Sec.  610;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Separation  of  Jury:  Admonition  by  Court. 

Sec.  4387.  If  the  jury  is  permitted  to  separate,  either  during  the 
trial,  or  after  the  case  is  submitted  to  them,  they  shall  be  admonished 
by  the  court  that  it  is  their  duty  not  to  converse  with,  or  suffer  them- 
selves to  be  addressed  by,  any  other  person  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an  opinion 
thereon  until  the  case  is  finally  submitted  to  them:  Provided,  how- 
ever,  That  in  all  actions  involving  the  title  or  right  to  possession  of 
mines  or  mining  claims,  or  for  damages  thereto,  if  any  party  to  such 
action  shall  so  request,  the  court  shall  not  permit  the  jury  to  separate 
during  the  trial,  and  in  such  case,  the  court  shall  not  disclose  to  the 
jury  which  party  made  such  request,  and  no  comment  shall  be  made 
thereon  by  either  party  to  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4387 
(See  C.  C.  P.  1881,  Sec.  375);  amend- 
ed Laws  1901,  216,  Sec.  1. 

California     Legislation:     Same  to 


proviso,  rest  omitted:  C.  C.  P.  1872, 
Sec.  611;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Taking  Papers  to  Jury-room. 

Sec.  4388.  Upon  retiring  for  deliberation  the  jury  may  take  with 
them  all  papers  which  have  been  received  as  evidence  in  the  cause, 
except  depositions,  or  copies  of  such  papers  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  person  having  them  in  pos- 
session; and  they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person. 


Historical:  Rev.  St.  1887,  Sec.  4388. 
C.  C.  P.  1881,  Sec.  376. 

California  Legislation:  Same:  C. 
C  P.  1872,  Sec.  612;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Exhibits:    It  is  error  to  refuse  to 


allow  the  jury  to  take  with  them  a 
certified  copy  of  a  writ  of  attachment 
under  which  a  seizure  was  made. 
Sears  v.  Lydon  (1897)  5  Ida.  358;  49 
Pac.  122. 


Deliberations  of  Jury. 

Sec.  4389.  When  the  case  is  finally  submitted  to  the  jury,  they  may 
decide  in  court  or  retire  for  deliberation.  If  they  retire,  they  must  be 
kept  together,  in  some  convenient  place,  under  charge  of  an  officer, 
until  they  agree  upon  a  verdict  or  are  discharged  by  the  court.  Un- 
less by  order  of  the  court  the  officer  having  them  under  his  charge 
must  not  suffer  any  communication  to  be  made  to  them,  or  make  any 
himself,  except  to  ask  them  if  they  are  agreed  upon  their  verdict ;  and 
he  must  not,  before  their  verdict  is  rendered,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  agreed  upon. 
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Historical:  Rev.  St.  1887,  Sec.  4389. 
C.  C.  P.  1881,  See.  377. 

California  Legislation:  Same:  C. 
C.  P.  1872,  See.  613;  as  amended, 
same  except  "until     at    least  three- 


fourths  of  them"  for  "they",  line  4: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Three-fourths  of 
the  jury  may  render  a  verdict:  Const. 
Art.  1,  Sec.  7;  also  Sec.  3938. 


Additional  Instructions. 

Sec.  4390.  After  the  jury  have  retired  for  deliberation,  if  there 
be  a  disagreement  between  them  as  to  any  part  of  the  testimony,  or 
if  they  desire  to  be  informed  of  any  point  of  law  arising  in  the  cause, 
they  may  require  the  officer  to  conduct  them  into  court.  Upon  their 
being  brought  into  court,  the  information  required  must  be  given 
in  the  presence  of,  or  after  notice  to,  the  parties  or  counsel. 


Historical:  Rev.  St.  18*7,  See.  4390. 
C.  C.  P.  1881,  Sec.  373. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  614;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sickness  of  Juror. 

Sec.  4301.  If,  after  the  impaneling  of  the  jury,  and  before  ver- 
dict, a  juror  become  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case  the  trial  may 
proceed  with  the  other  jurors,  or  another  juror  may  be  sworn  and  the 
trial  begin  anew ;  or  the  jury  may  be  discharged,  and  a  new  jury  then 
or  afterwards  impaneled. 


Historical:  Rev.  St.  1887,  Sec.  43  91. 
C.  C.  P.  1881,  Sec.  379. 

California  Legislation:     Same:  C. 


O.  P.  1872,  Sec.  615;  Deering's  Code, 
ib.;  Kerr's  Code,  lb. 


Disagreement  of  Jury:  Re-trial. 

Sec.  4392.  In  all  cases  where  the  jury  are  discharged  or  prevented 
from  giving  a  verdict,  by  reason  of  accident  or  other  cause,  during 
the  progress  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the 
action  may  be  again  tried  immediately,  or  at  a  future  time,  as  the 
court  may  direct. 


Historical:  Rev.  St.  1887,  Sec.  4392. 
C.  C.  P.  1881,  Sec.  380. 

California  Legislation:     Same:  C. 


C.  P.  1S72,  Sec.  616;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Adjournment  of  Court  During  Retirement. 

Sec.  4393.  While  the  jury  are  absent  the  court  may  adjourn  from 
time  to  time,  in  respect  to  other  business;  but  it  is  nevertheless  open 
for  every  purpose  connected  with  the  cause  submitted  to  the  jury, 
until  a  verdict  is  rendered  or  the  jury  discharged.  The  court  may  di- 
rect the  jury  to  bring  in  a  sealed  verdict,  at  the  opening  of  the  court, 
in  case  of  an  agreement  during  a  recess  or  adjournment  for  the 
day.  A  final  adjournment  of  the  court  for  the  term  discharges  the 
jury. 


Historical:  Rev.  St.  1887,  Sec.  4393. 
C.  C.  P.  1881,  Sec.  381. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  617;  now,  as  amend- 
ed, the  last  sentence  is  omitted:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Rendition  of  Verdict:  Polling  of  Jury, 

Sec.  4394.  When  the  jury,  or  three-fourths  of  them,  have  agreed 
upon  their  verdict,  they  must  be  conducted  into  court,  their  names 
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called  by  the  clerk  and  the  verdict  rendered  by  their  foreman.  The- 
verdict  must  be  in  writing,  signed  by  the  foreman,  if  all  the  jurors 
agree,  and  by  those  agreeing,  if  three-fourths  or  more,  but  not  all, 
agree,  and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry 
made  whether  it  is  their  \erdict.  If  more  than  one-fourth  of  the 
jury  disagree,  they  must  be  sent  out  again;  but  if  no  such  disagree- 
ment be  expressed,  and  neither  party  requires  the  jury  to  be  polled, 
the  verdict  is  complete  and  the  jury  discharged  from  the  case.  Either 
party  may  require  the  jury  to  be  polled,  which  is  done  by  the  court 
or  clerk  asking  each  juror  if  it  is  his  verdict.  If  more  than  one- 
fourth  answer  in  the  negative,  the  jury  must  again  be  sent  out. 


Historical:  Rev.  St.  1887,  Sec.  4394 
(see  C.  C.  P.  1881,  Sec.  382);  re- 
written to  conform  to  Const.  Art.  1, 
Sec  7,  authorizing  three-fourths  of 
the  jury  to  return  a  verdict.  See 
also  Sec.  3938. 


California  Legislation:  See  C.  C.  P. 
1872,  Sec.  618;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Informal  Verdicts. 

Sec.  4395.  When  the  verdict  is  announced,  if  it  is  informal  or  in- 
sufficient in  not  covering  the  issue  submitted,  it  may  be  corrected 
by  the  jury  under  the  advice  of  the  court,  or  the  jury  may  be  again 
sent  out. 


Historical:  Rev.  St.  1887,  Sec.  4395. 
C.  C.  P.  1881,  Sec.  383. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  619;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Necessity  of  Objection:    An  objec- 


tion to  an  informal  or  insufficient  ver- 
dict must  be  made  at  the  time  the 
verdict  is  received,  and  cannot  be 
raised  afterwards.  Johnson  v.  Fraser 
(1888)  2  Ida.  404;  18  Pac.  48;  see 
also  Fox  v.  West  (1880)  1  Ida.  782. 


General  and  Special  Verdicts. 

Sec.  4396.  The  verdict  of  a  jury  is  either  general  or  special.  A 
general  verdict  is  that  by  which  they  pronounce  generally  upon  all 
or  any  of  the  issues  either  ki  favor  of  the  plaintiff  or  defendant;  a 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving 
the  judgment  to  the  court.  The  special  verdict  must  present  the 
conclusions  of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them;  and  those  conclusions  of  fact  must  be  so  pre- 
sented as  that  nothing  shall  remain  to  the  court  but  to  draw  from 
them  conclusions  of  law. 


Historical:  Rev.  St.  1887,  Sec.  4396. 
C.  C.  P.  1881,  Sec.  384. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  624;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Johnson  v.  Fraser  (1888)  2 
Ida.  404;  18  Pac.  48;  Fisher  v.  Board 
Co.  Commissioners  (1895)  4  Ida.  381; 
39  Pac.  552;  Gwinn  v.  Gwinn  (1897) 
5  Ida.  271;  48  Pac.  295. 


Same:  Rendition  of  Special  Verdicts. 

Sec.  4397.  In  an  action  for  the  recovery  of  money  only,  or  spe- 
cific real  property,  the  jury,  in  their  discretion,  may  render  a  general 
or  special  verdict.  In  all  other  cases  the  court  may  direct  the  jurjr 
to  find  a  special  verdict  in  writing  upon  all  or  any  of  the  issues,  and 
in  all  cases  may  instruct  them,  if  they  render  a  general  verdict,  to 
find  upon  particular  questions  of  fact,  to  be  stated  in  writing,  and 
may  direct  a  written  finding  thereon. 

The  special  verdict  or  finding  must  be  filed  with  the  clerk  and 
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entered  upon  the  minutes.  Where  a  special  finding  of  fact  is  incon- 
sistent with  the  general  verdict,  the  former  controls  the  latter,  and 
the  court  must  give  judgment  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  4397. 
C.  C.  P.  1881,  Sec.  385. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  625;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 

Cited:  Ida.  &  Ore.  Land  Imp.  Co.  v. 
Bradbury  et  al.  (1889)  10  Supr.  Ct. 
Rep.  177;  132  U.  S.  509;  33  S.  C.  R. 
(Law  ed.)  433. 

Discretion  of  Jury:  In  an  action 
for  the  recovery  of  money  only  it  is 
within  the  discretion  of  the  jury  to 
return  a  general  or  special  verdict, 
and  neither  the  court  by  instructions 
nor  counsel  by  stipulation  can  re- 
quire them  to  find  a  special  verdict. 
Shaw  v.  Manville  (1895)  4  Ida.  369; 
39  Pac.  559. 

It  is  within  the  discretion  of  the 
jury  on  an  appeal  from  an  order  of 
the  board  of  county  commissioners  al- 
lowing- a  claim  to  render  a  general 
or  special  verdict.  Fisher  v.  Board  of 
Commissioners  (1895)  4  Ida.  381;  39 
Pac.  552. 

Inconsistency  of  Findings:  The 
true  test  as  to  whether  special  find- 
ings are  consistent  or  contradictory 
either  in  themselves  or  with  the  gen- 
eral verdict  is  whether  they  would 
authorize  a  different  verdict  or  judg- 
ment from  that  given.  Gwinn  v. 
Gwinn  (1897)  5  Ida.  271;  48  Pac.  295. 
When  a  general  verdict  is  not  sus- 
tained by  a  special  finding  of  facts,  or 

Verdict  in  Money  Actions. 


the  special  findings  are  so  contradic- 
tory that  no  conclusion^  can  be  based 
thereon,  such  general  verdict  cannot 
be  sustained.  Ib. 

When  there  is  an  inconsistency  be- 
tween special  findings  and  the  general 
verdict,  a  judgment  in  accordance 
with  the  special  findings  is  proper  al- 
though it  is  for  a  different  amount 
than  the  sum  specified  in  the  gen- 
eral verdict.  Bradbury  v.  Ida.  &  Ore. 
Land  Imp.  Co.  (1886)  2  Ida.  239; 
10  Pac.  620. 

Discretion  of  Court:  It  is  the  prov- 
ince of  the  court  to  determine  what 
particular  facts  the  jury  shall  find 
specially,  and  neither  party  has  a 
right  to  dictate  the  terms  of  such 
questions,  nor  to  assign  error  on  the 
refusal  of  the  court  to  comply  with 
such  dictation.  Lufkins  v.  Collins 
(1886)  2  Ida.  256;  10  Pac.  300.  But 
such  discretion  is  not  absolute  but 
must  be  properly  exercised;  thus  it  is 
error  to  refuse  to  submit  special  is- 
sues when  a  proper  request  therefor 
is  made  and  the  issues  are  such  as  to 
make  their  special  submission  desira- 
ble. Burke  v.  McDonald  (1890)  2  Ida. 
679;  33  Pac.  49. 

Sufficiency  of  General  Verdict: 
Where  suit  is  brought  on  a-  note  for 
a  definite  sum  and  the  jury  finds  gen- 
erally for  the  plaintiff  without  stating 
for  what  amount,  the  court  may  enter 
judgment  for  the  amount  of  the  note. 
Betts  v.  Butler  (1868)  1  Ida.  185. 


Cj 


oec.  4398.    When  a  verdict  is  found  for  the  plaintiff  in  an  action 


for  the  recovery  of  money,  or  for  the  defendant,  when  a  counter 
claim  for  the  recovery  of  money  is  established,  exceeding  the  amount 
oi:  the  plaintiff's  claim  as  established,  the  jury  must  also  find  the 
amount  of  the  recovery. 


Historical:  Rev.  St.  1887,  Sec.  4398. 
C.  C.  P.  1881,  Sec.  386. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  626;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Verdict  in  Claim  and  Delivery. 

f  Sec.  4399.  In  an  action  for  the  recovery  of  specific  personal  prop- 
erty, if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the 
defendant,  by  his  answer,  claim  a  return  thereof,  the  jury,  if  their 
verdict  be  in  favor  of  the  plaintiff,  or,  if  being  in  favor  of  the  de- 
fendant, they  also  find  that  he  is  entitled  to  a  return  thereof,  must 
find  the  value  of  the  property,  and  if  so  instructed,  the  value  of  spe- 
cific portions  thereof,  and  may  at  the  same  time,  assess  the  dam- 
ages, if  any  are  claimed  in  the  complaint  or  answer,  which  the  pre- 
vailing party  has  sustained  by  reason  of  the  taking  or  detention  of 
such  property. 
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Historical:  Rev.  St.  1887,  Sec.  4399. 
C.  C.  P.  1881,  Sec.  387. 

California  Legislation :  Same  ex- 
cep€  the  words  "and  if  so  instructed, 
the  value  of  specific  portions  there- 


of" are  omitted:     C.  C.  P. 


1872,  Sec. 
Deering's 


62  7;  same  as  amended: 
Code,  ib.;  Kerr's  Code,  ib. 

Value  of  Specific  Articles:  The  ver- 
dict in  an  action  of  claim  and  deliv- 


ery need  not  find  the  value  of  spe- 
cific articles  of  the  property  claimed, 
or  that  defendant  is  entitled  to  the  re- 
turn of  such  specific  articles  in  terms, 
except  when  the  court  in  its  instruc- 
tions requires  the  jury  to 
matter  of  requiring  such 
within  the  discretion  of 
Johnson  v.  Praser  (1888) 
18  Pac.  48. 


so  find;  the 
a  finding  is 
the  court. 
2  Ida.  404; 


Entry  ef  Verdict. 

Sec.  4400.  Upon  receiving  a  verdict,  an  entry  must  be  made  by 
the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of  trial,  the 
names  of  the  jurors  and  witnesses,  and  setting  out  the  verdict  at 
length;  and  where  a  special  verdict  is  found,  either  the  judgment 
rendered  thereon,  or  if  the  case  be  reserved  for  argument  or  further 
consideration,  the  order  thus  reserving  it. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation 


St.  1887,  Sec.  4400. 
388. 


Same: 


C.  P.  1872,  Sec.  628;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 


TRIAL  BY  THE  COURT. 


Section 

4405.  Waiver  of  trial  by  jury. 

4406.  Written  decision  to  be  filed. 

4407.  Same:    Findings     of  law  and 
fact. 


Section 

4408.  Waiver  of  findings. 

4409.  Judgment  upon  issues  of  law. 


Waiver  of  Trial  by  Jury. 

Sec.  4405.  Trial  by  jury  may  be  waived  by  the  several  parties  to 
an  issue  of  fact  in  actions  arising  on  contract,  or  for  tne  recovery 
of  specific  real  or  personal  property,  with  or  without  damages,  and 
with  the  assent  of  the  court,  in  other  actions,  in  manner  following : 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk ; 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  4405. 
C.  C.  P.  1881,  Sec.  389. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  631;  now 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Court  cases  may 
be  tried  at  chambers  by  consent  of 
the  parties:    Sec.  38  90. 

Cited:  Idaho  &  Oregon  Land  Imp. 
Co.  v.  Bradbury  (188  9)  10  Sup.  Ct. 
Rep.  177;  132  U.  S.  509;  33  S.  C.  R. 
(Law  ed.)  433. 


Agreement 


for  Reference:  Where 
the  parties  stipulate  and  agree  to  the 
appointment  of  a  referee  to  take  tes- 
timony and  report  the  same  to  the 
court  without  making  any  demand 
for  a  jury,  they  will  be  deemed  to 
have  waived  a  jury  even  if  the  case 
were  one  in  which  they  would  other- 
wise be  entitled  to  a  jury  trial.  Lind- 
strom  v.  Hope  Lumber  Co.  (1906)  12 
Ida.  714;   88  Pac.  92. 


Written  Decision  to  Be  Filed. 

Sec.  4406.  Upon  a  trial  of  a  question  of  fact  by  the  court,  its  deci- 
sion must  be  given  in  writing  and  filed  with  the  clerk  within  twenty- 
days  after  the  cause  is  submitted  for  decision. 


146 


TRIAL  AND  JUDGMENT 


Pt.  2.  Tit.  8 


Historical:  Rev.  St.  1887,  Sec.  4406. 
C.  C.  P.  1881,  Sec.  390. 

California  Legislation:  Same  ex- 
cept the  words  "and  unless  the  deci- 
sion is  filed  within  that  time  the  ac- 
tion must  again  be  tried"  are  added: 
C.  C.  P.  1872,  Sec.  632;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  .Reference:  Judges  cannot 
claim  salaries  where  they  hold  sub- 
mitted matters  over  thirty  days: 
Const.  Art.  5,  Sec.  17. 

Cited:  McCornick  v.  Friedman 
(1901)   7  Ida.  686;   65  Pac.  440. 

Directory  Provision:  This  section 
is  directory  and  not  mandatory  and 
does  not  avoid  a  judgment  which  is 
not  rendered  within  twenty  days  af- 
ter the  submission  of  the  cause  or 
within  such  time  as  may  be  stipulated 
by  the  parties.  Ida  Comstock  etc.  Co. 
v.  Lundstrum  (1903)  9  Ida.  257;  74 
Pac.  975. 

Necessity  of  Findings:  There  must 
be  a  finding  upon  every  material  issue 
whether  raised  on  the  complaint  or 
upon  an  affirmative  deilense  alleged  in 
the  answer.  Carson  v.  Thews  (1886) 
2  Ida.  176;  9  Pac.  605.  And  failure 
to  find  upon  all  the  material  issues 
is  ground  for  reversal.  First  Nat. 
Bank  Lewiston  v.  Williams,  (1890)  2 
Ida.  670;  23  Pac.  552;  Standley  v. 
Flint  (1905)  10  Ida.  629;  79  Pac.  815. 
The  rule  applies  to  issues  raised  by 
affirmative  defenses.  Wood  v.  Brod- 
erson  (1906)  12  Ida.  190;  85  Pac.  490. 

Sufficiency  of  Findings:  A  finding 
that  all  the  issues  of  fact  raised  by  the 
pleadings  are  hereby  found  and  de- 
cided in  favor  of  defendant  and 
against  the  plaintiff,  is  indefinite  and 
insufficient.  Ib  Where  an  affirma- 
tive defense  is  interposed,  a  general 
finding  that  all  the  allegations  and  de- 
nials of  the  answer  in  conflict  with 
the  findings  are  found  to  be  unsup- 
ported, is  insufficient.  Stoneburner  v. 
Stoneburner  (  1905)  11  Ida.  603;  83 
Pac.  938. 

In  a  proceeding  to  remove  a  public 
officer  from  office  under  Rev.  St.  Sc-c. 
7  459,  the  fact  that  the  court  does  riot 
find  as  a  fact  that  the  wrongful  acts 


of  the  officer  were  committed  fraud- 
ulently, wilfully  or  corruptfully,  is 
not  ground  for  reversal  of  judgment 
for  ramoval,  where  5-uch  facts  are 
found  under  conclusions  of  law.  Mil- 
ler v.  Smith  (1900)  7  Ida.  204;  61  Pac. 
824. 

Where,  in  an  action  on*a  bail  bona, 
the  issue  of  the  re-arrest  of  the  prin- 
cipal obligor  is  raised  by  the  plead- 
ings and  evidence,  the  failure  of  the 
court  to  find  on  thst  issue  is  re- 
versible error.  State  v.  Baird  (1907> 
13  Ida.  .;,.:.•;  89  Pac.  298. 

Extraneous  References:  The  prac 
tic^s  of  referring  to  extraneous  mat- 
ters, such  as  maps  and  plats,  in  'che 
findings  and  judgment  for  any  matter 
which  should  be  incorporated  in  the 
findings  and  judgment;  should  be  . dis- 
couraged, but  indulgence  therein  i& 
not  of  itself  ground  for  a  reversal  of 
the  judgment.  Murry  v.  Nixon  (1905) 
10  Ida.  608;   79  Pac.  643. 

Appeal  Cases:  Findings  should  be 
made  on  an  appeal  tried  by  the  court, 
from  an  order  of  the  county  com- 
missioners fixing  the  salaries  of  coun- 
ty officers.  Reynolds  v.  Board  of 
Commrs.  (1889)  6  Ida.  787;  59  Pac 
730. 

Mode  of  Objection:  A  party  desir- 
ing to  avail  himself  of  error  or  6e 
feet  in  a  finding  should  request  rhe 
court,  before  or  at  the  time  the  case 
is  finally  submitted,  to  make  findings 
in  writing,  and  see  that  the  request 
is  entered  in  tbe  minutes  of  the  court, 
an.-  should  further  except  to  the  find- 
ings V/hen  made  and  filed.  Feople  v. 
Hunt  (1872)  1  Ida.  433. 

Presumptions:  In  the  absence  ot 
findings  from  the  record,  it  will  be 
presumed  that  such  findings  were 
made  and  are  not  included  in  the  rec- 
ord, or  that  they  were  waived,  unless 
some  showing  is  made  to  the  con- 
trary. Bunnell  &  Fno.  etc  Co.  v. 
Curtis  (1S97)  5  Ida.  652;  51  Pac.  767. 

Amended  Findings:  The  trial  judge 
may  file  amended  findings  after  ex- 
ceptions have  been  taken  to  his  gen- 
eral nndings.  McGuire  v.  Lamb 
(1888)  2  Ida,  378;  17  Pac.  749. 


Same:  Findings  of  Law  and  Fact. 

Sec.  4407.  In  giving  the  decision,  the  facts  found  and  the  con- 
clusions of  law  must  be  separately  stated.  Judgment  upon  the  decision 
must  be  entered  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  44  07. 
C.  C.  P.  1881,  Sec.  391. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  633;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Judgment  may  be 
entered  in  vacation:  Sec.  3833. 

Cited:    Bunnell  &  Eno.  etc.  Co.  v. 


Curl  is  (1897)  5  Ida.  652;  51  Pac.  767; 
McCornick  v.  Friedman  (1901)  7  Ida. 
686;  65  Pac.  440. 

Form  of  Findings:  The  decision  of 
the  court  should  not  contain  a  state- 
ment of  the  case  and  the  reason  for 
the  decision,  but  should  contain  only 
the  ultimate  facts  established  by  tbe 
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evidence  and  the  conclusions  of  law 
resulting  therefrom;  an  opinion  of 
the  lower  court  is  not  a  decision  with- 
in the  meaning  of  this  section  and, 


when  made,  should  be  separate  from 
the  findings  of  facts  and  conclusions 
of  law.  Hamilton  v.  Spokane  etc.  R. 
R.  Co.  (1891)  3  Ida.  164;  28  Pae.  40*. 


Waiver  of  Findings. 

Sec.  4408.  Findings  of  fact  may  be  waived  by  the  several  parties 
to  an  issue  of  fact : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  c/erk; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  4408. 
C.  C.  P.  1881,  Sec.  392. 

California  Legislation:  Same:  CJ* 
C.  P.  1872,  Sec.  634;  Deering's  Codff, 
ib.;  Kerr's  Code,  ib. 

Presumption  of  Waiver:  Where  the 
record   does     not  show  affirmatively 


that  findings  of  fact  were  not  waived, 
it  will  be  presumed  that  they  were 
waived.  Squier  v.  Lowenberg  (1880) 
1  Ida.  785;  Parker  v.  Beagle  (1895) 
4  Ida.  45  3;  4  0  Pac.  61;  McCornick  v. 
Friedman  (1901)  7  Ida.  686;  65  Pac. 
440. 


Judgment  Upon  Issues  of  Law. 

Sec.  4409.  On  a  judgment  for  the  plaintiff  upon  an  issue  of  law, 
he  may  proceed  in  the  manner  prescribed  by  the  first  two  subdivi- 
sions of  Section  4360  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and  the  taking 
of  an  account,  or  the  proof  of  any  fact,  be  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered,  as  in 
that  section  provided. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation: 


St.  1887,  Sec.  4409. 
393. 

Same:  C. 


C.  P.  1872,  Sec.  636;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  6. 
OE  REFERENCES  AND  TRIALS  BY  REFEREES. 


Section 

4414.    Agreement  for  reference. 

Motion  for  reference. 

Number  and  appointment 

referees. 

Objections  to  referees. 


4415. 
4416. 


of 


4417. 


Section 

4418.  Same:    Hearing  of  objections. 

4419.  Report  of  referees. 

4420.  Same:    Judgment  on  findings. 

4421.  Exceptions  to  findings. 


Agreement  for  Reference. 

Sec.  4414.  A  reference  may  be  ordered  upon  the  agreement  of  the 
parties  filed  with  the  clerk,  or  entered  in  the  minutes : 

1.  To  try  any  or  all  the  issues  in  an  action  or  proceeding,  whe Lin- 
er of  fact  or  of  law,  and  to  report  a  finding  and  judgment  thereon ; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to  determine 
an  action  or  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  4414. 
C.  C.  P.  1881,  Sec.  394. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  638;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Assent  to  Reference:  Where  a  par- 
ty proceeds  in  a  case  which  has  been 
referred  as  though  the  record  showed 


the  authority  of  the  referee,  his  as- 
sent to  the  reference  is  as  binding  as 
if  he  had  agreed  in  writing  to  the  ref- 
erence. (Dis.  op.)  Taylor  v.  Peter- 
son (1873)   1  Ida.  513. 

Resubmission  for  Additional  Find- 
ings: Where  a  referee  is  called  to 
examine  all  the  evidence  in  the  case 
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and  to  report  a  judgment  subject  to 
the  approval  of  the  court  on  all  the 
issues,  but  fails  in  his  report  to  find 
upon  all  the  issues  of  fact,  the  court 
may  remand  the  case  to  the  referee  to 


bring-  in  further  finding's  covering  the 
omitted  issues,  without  any  further 
consent  of  the  parties.  Robinson  v. 
Nelson  (1895)  4  Ida.  567;  43  Pac.  64. 


Motion  for  Reference. 

Sec.  4415.  When  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a  reference  in 
the  following  cases: 

1.  When  the  trial  of  an  issue  of  fact  requires  the  examination 
of  a  long  account  on  either  side;  in  which  case  the  referees  may  be 
directed  to  hear  and  decide  the  whole  issue  or  report  upon  any 
specific  question  of  fact  involved  therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the  informa- 
tion of  the  court  before  judgment,  or  for  carrying  a  judgment  or  or- 
der into  effect; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises 
upon  motion  or  otherwise,  in  any  stage  of  the  action; 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a 
special  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  4415. 
C.  C.  P.  1881,  Sec.  395. 

California  Legislation:  Same:  G. 
C.  P.  1872,  Sec.  639;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference : 
of  this  section  must  be  read 
nection   with   Const.   Art.  1, 
guaranteeing-  the  right  to  a  jury  trial 
See  case  cited  infra. 


Subdivision  one 
in  con- 
Sec.  7, 


Unauthorized  Reference:  In  an  ac- 
tion at  law,  the  parties  are  entitled  as 
of  right  to  a  trial  by  jury,  and  the 
court  cannot  refer  the  case  against 
the  objection  of  the  parties  even 
though  it  requires  the  examination  of 
a  long  account.  Russell  v.  Alt  (1907) 
12  Ida.  789;   88  Pac.  416. 


Eiimber  and  Appointment  of  Referees. 

Sec.  4416.  A  reference  may  be  ordered  to  any  person  or  persons, 
not  exceeding  three,  agreed  upon  by  the  parties.  If  the  parties  do 
not  agree  the  court  or  judge  must  appoint  one  or  more  referees,  not 
exceeding  three,  who  reside  in  the  county  in  which  the  action  or  pro- 
ceeding is  triable,  and  against  whom  there  is  no  legal  objection. 


Historical:  Rev.  St.  1887,  Sec.  4416. 
C.  C.  P.  1881,  Sec.  396. 

California  Legislation:  Same  ex- 
cept these  words  are  added:  "or  the 
reference  may  be  made  to  a  court 


commissioner  of  the  county  where  the 
cause  is  pending":  C.  C.  P.  1872,  Sec. 
640;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Objections  to  Referees. 

Sec.  4417.  Either  party  may  object  to  the  appointment  of  any 
person  as  referee,  on  one  or  more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  statute  to 
render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity  within  the  third  degree  to  either 
party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and 
servant,  employer  and  clerk,  or  principal  and  agent  to  either  party,  or 
being  a  member  of  the  family  of  either  party;  or  a  partner  in  busi- 
ness with  either  party;  or  being  security  on  any  bond  or  obligation 
for  either  party; 
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4.  Having  served  as  a  juror  or  been  a  witness  on  any  trial  be- 
tween the  same  parties  for  the  same  cause  of  action; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the  action, 
or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  be- 
lief as  to  the  merits  of  the  action; 

7.  The  existence  of  a  state  of  mind  in  such  person  evincing 
enmity  against  or  bias  to  either  party. 


Historical:  Rev.  St.  1887,  Sec.  4417. 
C.  C.  P.  1881,  Sec.  397. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  641;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference: 
juror:    Sec.  3941. 


Qualifications  of 


Same:  Hearing  of  Objections. 

Sec.  4418.  The  objections  taken  to  the  appointment  of  any  per- 
son as  referee  must  be  heard  and  disposed  of  by  the  court.  Affida- 
vits may  be  read  and  witnesses  examined  as  to  such  objections. 


Historical:  Rev.  St.  1887,  Sec.  4418. 
C.  C.  P.  1881,  Sec.  398. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  642;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Report  of  Referees. 

Sec.  4419.  The  referees  must  report  their  findings  in  writing  to 
the  court  within  twenty  days  after  the  testimony  is  closed;  and  the 
facts  found  and  conclusions  of  law  must  be  separately  stated  therein. 


Historical:  Rev.  St.  1887,  Sec.  4419. 
C.  C.  P.  1881,  Sec.  399. 

California  Legislation:  Same  ex- 
cept the  words  "or  commissioner"  are 


inserted  after  "referees":  C.  C.  P. 
1872,  Sec.  643;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Judgment  on  Findings. 

Sec.  4420.  The  finding  of  the  reieree  upon  the  whole  issue  must 
stand  as  the  finding  of  the  court,  and  upon  filing  the  finding  with 
the  clerk  of  the  court,  judgment  may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  442  0. 
C.  C.  P.  1881,  Sec.  400. 

California  Legislation:  Same  ex- 
cept the  words  "or  commissioner"  are 
inserted  after  "referee":  C.  C.  P. 
1872,  Sec.  6  44;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Setting  Aside  Findings:    The  court 


cannot  set  aside  findings  of  the  ref- 
eree and  substitute  findings  on  its  own 
motion,  in  the  absence  of  any  ex- 
ceptions to  the  referee's  findings,  or 
appropriate  motion  attacking  the 
same.  Walker  v.  Campbell  (1891)  3 
Ida.  13;  26  Pac.  123. 


Exceptions  to  Findings. 

Sec.  4421.  The  findings  of  the  referee  may  be  excepted  to  and  re- 
viewed in  like  manner  as  if  made  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  finding  reported  has  the  effect  of  a  special 
verdict. 


Historical:  Rev.  St.  188  7,  Sec.  4421. 
C.  C.  P.   1881,  Sec.  401. 

California  Legislation:  Same 


ex- 


cept the  words  "or  commissioner"  are 


inserted  after 
1872,    Sec.  645; 
Kerr's  Code,  ib. 


"referee" : 
Deering's 


C.    C.  P; 

Code,  ib.;, 
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CHAPTER  7. 
EXCEPTIONS. 


Section 

Section 

1* 

4426. 

Definition  and  manner  of  tak- 

4430. 

Same:    Settlement*  after  judg- 

ing. 

ment 

4427. 

Same:    Matters    deemed  ex- 

4431. 

Same:    Decisions  made  after 

cepted  to. 

judgment. 

4428. 

Same:    Form  of  exception. 

4432. 

Settlement  by  Supreme  Court. 

4429. 

Settlement   of  bill   of  excep- 

4433. 

Same:    Settlement  by  judicial 

tions 

officer. 

Definition  and  Manner  of  Taking. 

Sec.  4426.  An  exception  is  an  objection  upon  a  matter  of  law,  to  a 
decision  made  either  before  or  after  judgment,  by  a  court,  tribunal, 
judge,  or  other  judicial  officer  in  an  action  or  proceeding. 

Except  as  provided  in  the  next  section,  the  exception  must  be 
taken  and  settled  at  the  time  the  decision  is  made,  and  no  order 
of  court  shall  be  made  for  the  settlement  of  such  exception  at  any 
other  time,  except  by  Mie  agreement  of  both  parties. 

When  an  exception  is  taken,  the  court,  judge,  tribunal  or  judicial 
omcer  shaM  allow  sufficient  time  for  the  reduction  to  writing,  and 
settlement  of  the  same,  and  in  case  such  time  shall  not  be  allowed, 
or  such  exception  shal  not  be  fairly  settled,  the  facts  may  be  shown 
by  affidavit,  and  the  party  taking  such  exception  may  apply  to  the 
court,  or  tribunal,  to  which  an  appeal  lies,  in  the  action  or  proceed- 
ing, to  settle  the  same  fairly,  according  to  the  facts,  and  when  so  set- 
tled, the  same  shall  become  a  part  of  the  record  in  such  action  or 
proceeding. 

Historical:  Rev.  St.  1887,  Sec.  4 4 £6. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  646;  as  amended: 
Deering's  Code,  fb.;  Kerr's  Code,  ib. 

Cited:  Warren  v.  Stoddart  (1899) 
6  Ida.  692;  59  Pac.  540;  Hole  v.  Van 
Duzer  (1905)  11  Ida.  79;  81  Pac.  109. 

Necessity  of  Exception:  Whenever 
a  case  is  called  to  dispose  of  any  issue 
whether  of  law  or  fact,  exceptions 
must  be  taken  and  incorporated  into 
a  bill  of  exceptions  in  order  to  pro- 
cure a  review  in  the  Supreme  Court 
of  rulings  made  by  the  trial  court. 
Lamkin  v.  Sterling  (1867)  1  Ida.  120. 
The  Supreme  Court  will  not  review 
the  charge  of  the  trial  court  unless 
the  judge's  attention  has  been  called 
by  exceptions  directed  specifically  to 
the  particular  portion  of  the  charge 
complained  of.  Black  v.  City  of  Lew- 
iston  (1887)  2  Ida.  276;  13  Pac.  80. 

Sufficiency  of  Settlement:  Where 
exceptions  are  settled  at  the  time  they 
are  made,  in  accordance  with  the  pro- 
visions of  this  section,  nothing  further 
Is  required  at  the  hands  of  the  trial 
court  as  to  their  settlement,  but  each 
exception,  when  so  setled,  is  a  bill  of 
exceptions  and  as  such  may  be  em- 
bodied in  the  statement  on  motion  for 


new  trial  or  may  be  the  sol©  basis 

for  such  a  motion,  Rumpel  v.  O.  S. 
L.  Ry.  (1894)  4  Ida.  13;  35  Pac.  700. 

Settlement  on  Stipulation:  A  stip- 
ulation agreeing  that  exceptions  to 
error  committed  on  the  trial  may  be 
settled  at  another  time,  authorizes  the 
settlement  of  the  same  by  the  judge 
at  any  time  within  the  terms  of  the 
stipulation.  Sebree  v.  Smith  (1888)  2 
Ida.  359;  16  Pac.  915. 

Waiver  of  Objections:  The  action 
of  parties  in  participating  without  ob- 
jection in  the  settlement  of  a  bill  of 
exceptions  after  the  trial,  is  equiva- 
lent to  an  agreement  that  they  may 
be  so  settled,  and  constitutes  a  waiver 
of  any  objection  to  the  failure  to  set- 
tle the  same  at  the  time  of  making 
the  decision.  Lockhart  v.  Rollins 
(1889)  2  Ida.  540;  21  Pac.  413. 

Review  of  Settlement:  The  im- 
proper settlement  of  a  bill  of  ex- 
ceptions after  trial  without  any  agree- 
ment for  such  settlement  being  made, 
cannot  be  reviewed  as  error  in  the  ab- 
sence of  an  appeal  by  the  respondent 
presenting  the  question.  Coffin  v. 
Bradbury  (1894)  3  Ida.  770;  35  Pac. 
715. 
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Same:  Matters  Deemed  Excepted  to. 

Sec.  4427.  The  verdict  of  the  jury,  the  final  decision  in  an  action 
or  proceeding,  an  interlocutory  order  or  decision,  finally  determining 
the  rigtits  of  the  parties,  or  some  of  them ;  an  order  or  decision  made 
upon  a  contested  motion;  an  order  or  decision  from  which  an  appeal 
may  be  taken ;  an  order  sustaining  or  overruling  a  demurrer ;  allowing 
or  refusing  to  allow  an  amendment  to  a  pleading ;  striking  out  a  plead- 
ing or  a  portion  thereof ;  refusing  a  continuance ;  an  order  made  upon 
ex  "parte  application,  and  an  order  or  decision  made  in  the  absence 
of  a  party,  are  deemed  to  have  been  excepted  to ;  and  such  exception 
to  the  verdict  of  a  jury;  to  the  final  decision  of  an  action  or  proceed- 
ing; to  an  order  or  decision  finally  determining  the  rights  of  the 
parties  or  any  of  them;  to  an  order  sustaining  or  overruling  a  de- 
murrer; or  to  any  other  order  or  decision  included  within  the  terms 
of  this  section,  where  such  order  or  decision  and  the  papers  upon 
which  it  is  made  are  a  part  of  the  records  and  files  in  the  action, 
need  not,  unless  desired  by  the  party  objecting  thereto,  be  embodied 
in  a  bill  of  exceptions,  but  the  same,  appearing  in  the  record  or  files, 
may  be  reviewed  upon  appeal  as  though  settled  in  such  bill  of  excep- 
tions. 


Historical:  Rev.  St.  1887,  Sec.  4427. 
See  C.  C.  P.  1881,  Sec.  403. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  647;  similar  in  part 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:  Sebree  v.  Smith  (1888)  2 
Ida.  359;  16  Pac.  915;  Coffin  v.  Brad- 
bury (1894)  3  Ida.  770;  35  Pac.  715; 
Simmons  Hdw.  Co.  v.  Alturas  Com. 
Co.  (1896)  4  Ida.  386;  39  Pac.  553. 

Construction:  Any  party  aggrieved 
by  the  verdict  has  his  exceptions 
saved  by  this  section,  although  the 
verdict,  while  it  does  not  satisfy  him, 
is  in  his  favor.  Fox  v.  West  (1880) 
1  Ida.  782. 

Exceptions  Must  Be  Preserved: 
It  was  formerly  held  that  the  excep- 
tions saved  by  this  section  must  be 
preserved  in  a  bill  oi  exceptions  in 
cider  to  be  available  on  appeal. 
Ainslie  v.  Ida.  World  Ptg.  Co.  (1877) 
1  Ida.  641,  Graham  v.  Linehan  (1880) 

1  Ida.  7  80;  Fox  v.  West  (18  80)  1 
Ida.  782;  Purdum    v.    Taylor  (1886) 

2  Ida.  167;  9  Pac.  607;  Berry  v.  Al- 
turas Co.  (1887)  2  Ida.  296;  13  Pac. 
233;  Guthrie  v.  Phelan  (1885)  2  Ida. 
95;  6  Pac.  107. 

But  these  decisions  were  rendered 
prior  to  the  enactment  of  this  section 
as  it  now  stands  and  they  are,  there- 
fore, no  longer  in  point.  See  Palmer 
v.  Pettingill,  6  Ida.  346;  55  Pac.  653. 

Bill  of  Excpetions  Unnecessary: 
No  formal  exception  need  be  taken  to 
an  order  denying  a  new  trial.  Hat- 
tabaugh  v.  Vollmer  (1896)  5  Ida.  23; 
46  Pac.  831.  A  bill  of  exceptions  is 
not  necessary  on  an  appeal  from  an 
order  taxing  costs  after  judgment. 
Thiessen  v.  Riggs  (1897)  5  Ida.  487; 


51  Pac.  107.  Nor  to  obtain  a  review 
of  an  order  overruling  a  demurrer. 
Palmer  v.  Pettingill  (1898)  6  Ida. 
346;  55  Pac.  653.  Nor  to  review  an 
order  striking  out  a  portion  of  a 
pleading.  Warren  v.  Stoddart  (1899) 
6  Ida.  692;  59  Pac.  540.  Nor  in  case 
of  an  order  sustaining  or  overruling 
a  demurrer.  Taylor  v.  McCormick 
(1901)  7  Ida.  524;  64  Pac.  239;  Cor- 
coran v.  Sonora  etc.  Co.  (1902)  8 
Ida.  651;  71  Pac.  127. 

Since  an  exception  is  allowed  as 
a  matter  of  law  to  an  order  denying 
new  trial,  error  in  ':uch  order  will 
be  reviewed  by  the  Supreme  Court 
s  it  hough  not  specifically  assigned  as 
error  m  that  court,  where  the  ap- 
pellant assigned  his  errors  in  the 
•"•ti  lenient  used  on  the  hearing  of  the 
motion  for  a  new  trial,  and  pointed 
out  the  particulars  of  insufficiency  of 
evidence  and  errors  of  law  on  which 
he  relied.  Whitney  v.  Dewey  (1905) 
10  Ida.  633;  80  Pac.  1.117. 

Nature  of  Exception:  The  excep- 
to  a  verdict  which  is  saved  by 
this  section,  is  an  exception  to  ..he 
verdict  as  received  and  such  a  ver- 
dict, if  sufficient  to  sustain  a  judg- 
ment, will  not  be  disturbed  because 
informal  or  insufficient.  Johnson  v. 
Fraser  (1888)  2  Ida.  404;  18  Pac.  48. 

Appellate  Review:  The  respond- 
ent cannot  procure  a  review  on  ap- 
peal of  an  exception  to  a  ruling  of 
the  court  denying  the  respondent  per- 
mission to  file  certain  papers  as  part 
of  the  transcript  on  appeal,  unless 
such  exception  is  saved  by  statute 
or  duly  saved  in  a  bill  of  exceptions. 
Gordon  v.  Lemp  (1901)  7  Ida.  677; 
65  Pac.  444. 
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Same :  Form  of  Exception. 

Sec.  4428.  No  particular  form  of  exception  is  required.  But 
when  the  exception  is  to  the  verdict  or  decision,  upon  the  grounds  of 
the  insufficiency  of  the  evidence  to  sustain  it,  the  objection  must  spec- 
ify the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient. 
The  objection  must  be  stated,  with  so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain  it,  and  no  more.  Only  the  substance 
of  the  reporter's  notes  of  the  evidence  shall  be  stated.  Documents 
on  file  in  the  action  or  proceeding  may  be  copied,  or  the  substance 
thereof  stated,  or  a  reference  thereto,  sufficient  to  identify  them  may 
be  made. 


Historical:  Rev.  St.  1887,  Sec.  4428. 
C.  C.  P.   1881,  Sec.  404. 

California  Legislation: 

part:   C.  C.  P.   1872,  Sec. 
as    amended:  Deering's 
Kerr's  Code,  ib. 

Specification  of  Errors  Unnecessary: 

A  specification  of  the  errors  on  which 
a  party  relies  is  not  required  in  a  bill 
of    exceptions,     except    when    it  is 


Same  in 
648;  same 
Code,  ib.; 


claimed  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict  or  deci- 
sion. Warren  v.  Stoddart  (1899)  6 
Ida.  692;  59  Pac.  540.  .  But  if  the 
exception  is  to  the  verdict  or  decision 
upon  the  ground  of  insufficiency  kof 
evidence,  the  bill  will  be  stricken  if 
it  does  not  specify  the  particulars  of 
insufficiency.  Hole  v.  VanDuzer 
(1905)   11  Ida.  79;  81  Pac.  109. 


Settlement  of  Bill  of  Exceptions. 

Sec.  4429.  A  bill  containing  the  exception  to  any  decision  may  be 
presented  to  the  court  or  judge  for  settlement  at  the  time  the  de- 
cision is  made,  and  after  having  been  settled,  shall  be  signed  by  the 
judge  and  filed  with  the  clerk.  When  the  decision  excepted  to  is  made 
by  a  tribunal  other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed  by  such  trib- 
unal or  officer. 


Historical:  Rev.  St.  1887,  Sec.  4429. 
C.  C.  P.  1881,  Sec.  405. 

California  Legislation :  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  649;  Deer- 
ing's  Code,  ib.;   Kerr's  Code,  ib. 


Cited:  Steffy  v.  Esler  (1898)  6  Ida. 
228;  55  Pac.  23  9;  Stevens  v.  Hall 
(1903)   9  Ida.  233;   73  Pac.  527. 


Same :  Settlement  After  Judgment. 

Sec.  4430.  When  a  party  desires  to  have  exceptions  taken  at  a  trial 
settled  in  a  bill  of  exceptions,  he  may,  within  ten  days  after  the  entry 
of  judgment,  if  the  action  were  tried  with  a  jury,  or  after  receiving 
notice  of  the  entry  of  judgment,  if  the  action  were  tried  without  a 
jury,  or  such  further  time  as  the  court  in  which  the  action  is  pending, 
or  a  judge  thereof  may  allow,  prepare  the  draft  of  a  bill,  and  serve 
the  same  or  a  copy  thereof,  upon  the  adverse  party.  Within  ten 
days  after  such  service,  the  adverse  party  may  propose  amendments 
thereto,  and  serve  the  same  or  a  copy  thereof,  upon  the  other  party. 
The  proposed  bill  and  amendments  must  within  ten  days  thereafter,  by 
the  party  seeking  the  settlement  of  the  bill,  be  delivered  to  the  clerk 
of  the  court  for  the  judge  who  tried  or  heard  the  case.  When  re- 
ceived by  the  clerk,  he  must  immediately  deliver  them  to  the  judge, 
if  he  be  in  the  county ;  if  he  be  absent  from  the  county,  and  within  the 
State,  and  either  party  desire  the  papers  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  m  writing  of  such  party,  immediately  for- 
ward them  bv  mail,  or  other  safe  channel :  if  not  thus  forwarded,  the 
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clerk  must  deliver  them  to  the  judge  immediately  after  his  return  to 
the  county.  When  received  from  the  clerk,  the  judge  must  designate 
the  time  at  which  he  will  settle  the  bill,  and  the  clerk  must  immediate- 
ly notify  the  partes  of  such  designation.  At  the  time  designated, 
the  judge  must  settle  the  bill.  If  the  action  was  tried  before  a  ref- 
eree, the  proposed  bill,  with  the  amendments,  if  any,  must  be  present- 
ed to  such  referee  for  settlement  within  ten  days  after  service  of  the 
amendments,  and  thereafter,  upon  notice  of  five  days  to  the  adverse 
party,  the  referee  shall  settle  the  bill.  If  no  amendments  are 
served,  or  if  served  are  allowed,  the  proposed  bill  may  be  presented, 
with  the  amendments,  if  any,  to  the  judge  or  referee,  for  settlement 
without  notice  to  the  adverse  party.  It  is  the  duty  of  the  judge  or 
referee,  in  settling  the  bill,  to  strike  out  of  it  all  redundant  and  use- 
less matter,  so  that  the  exceptions  may  be  presented  as  briefly  as 
possible.  When  settled,  the  bill  must  be  signed  by  the  judge  or 
referee,  with  his  certificate  to  the  effect  that  the  same  is  allowed,  and 
shall  then  be  filed  with  the  clerk. 


Historical:   Rev.  St.  1887,  Sec.  4430. 
C.  C.  P.  1881,  Sec.  406. 

California  legislation :  Different:  C. 
C.  C.  P.  1872,  Sec.  650;  now  almost 
identical  by  amendment:  Deering's 
Code,    ib.;    Kerr's   Code,  ib. 

Cited:  Coffin  v.  Bradbury  (189  4) 
3  Ida.  770;  35  Pac.  715;  Steffy  v.  Es- 
ler  (1898)  6  Ida.  228;  5  5  Pac.  239; 
Hoehnan  v.  N.  Y.  Drygoods  Co. 
(1901)  8  Ida.  66;  67  Pac.  796;  Stev- 
ens v.  Hall  (1903)  9  Ida.  233;  73 
Pac.  52  7;  Van  Camp  v.  Emery  (1907) 
13  Ida.  .  .  .  ;  89  Pac.  752. 

Construction  With  4426:  This  sec- 
tion does  not  conflict  with  Sec.  4426, 
but  exceptions  may  be  settled  under 
either  section.  Rumpel  v.  O.  S.  L. 
Ry.  (1894)  4  Ida.  13;  35  Pac.  700. 

Nomenclature  Immaterial:  A  state- 
ment of  the  case  containing  the  mat- 
ters objected  to  at  the  trial,  duly  au- 
thenticated by  the  trial  judge,  will 
be  considered  by  the  Supreme  Court 
as  a  bill  of  exceptions  whether  it  is 
called  a  statement  or  bill  of  excep- 
tions. Schultz  v.  Keeler  (1887)  2 
Ida.  333;  13  Pac.  481.  A  paper  de- 
nominated a  statement  on  motion  for  ^ 
new  trial  will  be  treated  as  a  bill  of 
exceptions  when  certified  as  such. 
United  States  v.  Alexander  (1888)  2 
Ida.    386;    17   Pac.  746. 

Service  of  Bill:  A  draft  of  a  bill 
of  exceptions,  into  which  are  incor- 
porated exceptions  taken  at  the  trial, 
must  be  proposed  and  served  within 
ten  days  after  entry  of  judgment,  if 
the  action  were  tried  without  a  jury, 
or  such  further  time  as  the  court  or 
judge  may  allow.  Then  the  adverse 
party,  within  ten  days  after  such  ser- 
vice, must  propose  such  amendments 
thereto,  if  any,  as  he  may  desire,  and 
serve  the  same  upon  the  other  party. 
Stickney  v.  Hanrahan  (190  0)  7  Ida. 
424;   63  Pac.  189. 


Time  for  Service.  The  District 
Judge  has  no  jurisdiction  to  settle  a 
bill  of  exceptions  which  is  not  served 
on  the  adverse  party  within  the  time 
allowed  by  law  or  by  stipulation  for 
such  service,  and  which  is  presented 
to  him  without  notice  to  the  adverse 
party,  and  if  he  inadvertently  does 
so,  it  is  proper  for  him  afterwards  to 
strike  the  bill  from  the  files.  Lydon 
v.  Piper  (1897)  5  Ida.  541;  51  Pac. 
101. 

Extension  of  Time:  After  the  time 
has  expired  for  serving  and  filing  a 
proposed  statement  or  bill  of  excep- 
tions, the  judge  or  court  has  no  pow- 
er to  extend  the  time.  Swartz  v.  Da- 
vis (1903)  9  Ida.  238;  74  Pac.  800; 
Sandstrom  v.  Smith  (1906)  11  Ida. 
779;   84  Pac.  1060. 

Stipulations  for  Settlement:     It  is 

usual  and  proper  for  the  parties, 
when  starting  into  a  trial,  to  stipulate 
as  to  the  time  a  bill  of  exceptions 
may  be  proposed  and  served,  but  they 
cannot  dispense  with  the  necessity  of 
incorporating  the  exceptions  into  a 
bill  of  exceptions.  Lydon  v.  Piper 
(1897)  5  Ida.  541;  51  Pac.  101. 

When  parties  agree  by  stipulation 
that  either  party  has  a  certain  num- 
ber of  days  after  the  rendition  of  the 
decision,  in  which  to  prepare  and 
serve  a  bill  of  exceptions,  such  stip- 
ulation is  a  waiver  by  both  parties  of 
notice  of  rendition  of  the  judgment, 
and  the  bill  of  exceptions  must  be 
proposed  and  served  within  the  stip- 
ulated time  from  the  date  of  entering 
judgment,  unless  the  time  therefor  be 
properly  extended.  Ib. 

Contents  of  Bill:  Documentary  ev- 
idence to  be  used  upon  an  appeal 
must  be  incorporated  into  a  statement 
or  a  bill  of  exceptions  and  document- 
ary evidence  which  has  not  been  so 
incorporated  into  a  statement  or  bill 
of  exceptions   will,   upon   motion,  be 
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stricken  from  the  files.  Stickney  v. 
Hanrahan  (1900)  7  Ida.  424;  63  Pac. 
189. 

It  is  not  reversible  error  that  the 
bill  of  exceptions  contains  questions 
and  answers.  Gray  v.  Pierson  (1901) 
7  Ida.  540;  64  Pac.  233. 

Certificate:  A  bill  of  exceptions  or 
statement  cannot  be  considered  on 
appeal  unless  it  has  been  signed  and 
certified  by  the  trial  judge;  the  at- 
torneys cannot  settle  a  bill  or  state- 
ment by  joining  in  a  stipulation  or 
certificate  thereto.  Hays  v.  Crutcher 
(1904)  10  Ida.  260;  77  Pac.  620. 

Resettlement:  Where  an  omission 
or  a  mistake  has  occurred  in  the  set- 
tlement of  a  bill,  the  judge  may  allow 
a  resi'-^raent  thereof,  provided  the 
tran^  not  has  not  been  sent  to  the 
Supreme  Court,  and  the  error  is 
shown  by  documentary  evidence  or  is 
admitted ;  but  if  such  an  omission  or 
mistake  rests  in  the  recollection  of 
the  judge  or  counsel  and  it  is  not  ad- 
mitted by  the  adverse  party,  a  correc- 


tion or  re-settlement  should  be  de- 
nied. Griffiths  v.  Montandon  (1895) 
4  Ida.  329;  ;s9  Pac.  195. 

Sufficiency:  It  is  within  the  dis- 
cretion of  the  trial  court  to  say  that 
a  bill  of  exceptions  is  sufficient  ta 
control  its  action  in,  granting  or  re- 
fusing a  new  trial,  and  if  the  trial 
court  finds  a  bill  of  exceptions  suffi- 
cient and  acts  upon  it,  it  is  not  for 
the  Supreme  Court  to  say  it  was  er-. 
ror.  Gray  v.  Pierson  (1901)  7  Ida. 
540;  64  Pac.  233. 

Amendments:  The  allowance  of 
amendments  to  a  statement  and  bill 
of  exceptions,  consisting  of  a  number 
of  specifications  of  insufficiency  of 
the  evidence  to  support  certain  find- 
ings, six  months  after  the  proposed 
statement  and  bill  of  exceptions  had 
been  served,  and  without  service  of 
such  proposed  amendments,  is  error. 
Stickney  v.  Hanrahan  (1900)  7  Ida. 
424;  63  Pac.  189. 

Additional  Reference:  See  cases 
cited  under  Sec.  4441. 


Same:   Decisions  Made  After  Judgment. 

Sec.  4431.  Exceptions  to  any  decision  made  after  judgment,  may 
be  presented  to  the  judge  at  the  time  of  such  decision  and  be  settled 
or  noted  as  provided  in  Section  4429,  and  a  bill  thereof  may  be  pre- 
sented and  settled  afterwards,  as  provided  in  Section  4430,  and 
within  like  periods  after  entry  of  the  order  upon  appeal  from  which 
such  decision  is  reviewable. 


Historical:  Rev.  St.  1887,  Sec.  4431. 
C.  C.  P.  1881,  Sec.  407. 

California  Legislation :  Different: 


C.  C.  P.  1872,  Sec.  651;  now  same,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Settlement  by  Supreme  Court. 

Sec.  4432.  '  If  the  judge  in  any  case  refuse  to  allow  an  exception 
in  accordance  with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the  same.  The  ap- 
plication may  be  made  in  the  mode  and  manner,  and  under  such 
regulatons  as  that  court  may  prescribe;  and  the  bill  when  proven, 
must  be  certified  by  a  justice  as  correct,  and  filed  with  the  clerk  of 
the  court  in  which  the  action  was  tried,  and  when  so  filed  it  has  the 
same  force  and  effect  as  if  settled  by  the  judge  who  tried  the  cause. 


Historical:  Rev.  St.  1887,  Sec.  4432. 
C.  C.  P.  1881,  Sec.  408. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  652;  Deering-'s  Code, 
lb.;  Kerr's  Code,  ib. 

Applications    to    Supreme  Court: 

Where  an  application  is  made  to  the 
Supreme  Court  to  settle  exceptions 
under  this  section   ami    t.v»>    '-^i •••«?  of 


the  court,  and  the  applicant  prays  for 
the  settlement  of  such  exceptions  as 
are  set  out  by  a  certain  exhibit,  but 
fails  to  submit  such  exhibit,  there  is 
nothing  on  which  the  court  may  act, 
and  the  application  will  be  denied. 
Dernham  v.  Lieuallen  (18  95)  4  Ida. 
528;  43  Pac.  74. 


Same:  Settlement  by  Judicial  Officer. 

Sec.  4433.  When  the  decision  excepted  to  was  made  by  any  judi- 
cial officer  other  than  a  judge,  the  bill  of  exceptions  shall  be  pre- 
sented to  such  judicial  officer  and  be  settled  and  signed  by  him,  in 
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the  same  manner  as  it  is  required  to  be  presented  to,  settled  and 
signed  by  a  court  or  judge.  A  judge  or  judicial  officer  may  settle  and 
sign  a  bill  of  exceptions  after  as  well  as  before  he  ceases  to  be  such 
judge  or  judicial  officer.  If  such  judge  or  judicial  officer,  before  the 
bill  of  exceptions  is  settled,  dies,  is  removed  from  office,  becomes  dis- 
qualified, is  absent  from  the  State,  or  refuses  to  settle  the  bill  of 
exceptions,  or  if  no  mode  is  provided  by  law  for  the  settlement  of 
the  same,  it  shall  be  settled  and  certified  in  such  manner  as  the  Su- 
preme Court  may,  by  its  order  or  rules,  direct.  Judges,  judicial 
officers,  and  the  Supreme  Court  shall  respectively  possess  the  same 
power,  in  settling  and  certifying  statements  as  is  by  this  section 
conferred  upon  them  in  settling  and  certifying  bills  of  exceptions. 


Historical:  Rev.  St.  1887,  Sec.  4433. 
C.  C.  P.  1881,  Sec.  409. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  653;  now  same  as 


amended,  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Warren  v.  Stoddart  (18  99) 
6  Ida.  692;  59  Pac.  540. 


CHAPTER  8. 
NEW  TRIALS. 


Section 

4438.  New  trial  denned. 

4439.  Grounds  for  new  trial. 

44  40.    Application  for  new  trial:  How 
made. 

4441.    Same:  Notice  of  intention:  Set- 
tlement of  statement. 


Section 

4  4  42.    Hearing  of  motion. 

4443.     Record  on  appeal. 

44  44.    New  trial  on  motion  of  court. 

4  4  45.    Hearing  in  court  or  at  cham- 
bers. 


New  Trial  Defined. 

Sec.  4438.  A  new  trial  is  a  re-examination  of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  decision  by  a  jury  or  court  or  by  ref- 
erees. 


of  an  issue  of  fact;  thus  the  Supreme 
Court  will  not  entertain  a  motion  for 
a  new  trial  of  mandamus  proceedings 
Instituted  in  that  court  and  disposed 
of  on  an  issue  of  law  raised  by  de- 
murrer. People  v.  George  (1891^  3 
Ida.  108;  27  Pac.  680. 


Historical:  Rev.  St.  1887,  Sec.  4438 
C.  C.  P.  1881,  Sec.  410. 

California  Legislation:  Same:  C 
C.  P.  1872,  Sec.  656;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Definition:  No  new  trial  can  be  had 
unless  there  is  to  be  a  re-examination 

Grounds  for  New  Trial. 

See.  4439.  The  former  verdict  or  other  decision  may  be  vacated 
and  a  new  trial  granted  on  the  application  of  the  party  aggrieved, 
for  any  of  the  following  causes,  materially  affecting  the  substantial 
rights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  ad- 
verse party,  or  any  order  of  the  court  or  abuse  of  discretion  by 
which  either  party  was  prevented  from  having  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  when  any  one  or  more  of  the  ju- 
rors have  been  induced  to  assent  to  any  general  or  special  verdict,  or 
to  a  finding  on  any  question  submitted  to  them  by  the  court,  by  a 
resort  to  the  determination  of  chance,  such  misconduct  may  be  proved 
by  the  affidavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence  eotiid  not  have 
guarded  against; 
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4.  Newly  discovered  evidence,  material  for  the  party  making  the 
application,  which  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial; 

5.  Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice; 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial,  and  excepted  to  by  the 
party  making  the  application. 


Historical:  Rev.  St.  1887,  Sec.  4439. 
C.  C.  P.  1881,  Sec.  411.  Sub.  div.  2 
punctuated  to  conform  to  the  decision 
in  Griffiths  v.  Montandon,  4  Ida.  3  77. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  657;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Curtis  v.  Walling  (1888)  2 
Ida.  416;  18  Pac:  54;  Young  v.  Tiner 
(1894)  4  Ida.  269;  38  Pac.  697. 

Discretion  of  Court — Appellate  Re- 
view: An  order  granting  a  new  trial 
will  not  be  disturbed  in  the  absence 
of  abuse  of  discretion.  Jacksha  v. 
Gilbert  (1896)  4  Ida.  738;  44  Pac. 
555;  Brossard  v.  Morgan  (18  99)  6  Ida. 
479;  56  Pac.  163. 

Where  a  motion  f or*  a  new  trial  is 
heard  before  the  successor  of  the 
judge  who  tried  the  case,  the  Supreme 
Court  will  pass  upon  the  evidence  in 
the  same  way  that  a  nisi  prius  court 
would  do.  Van  Camp  v.  Emery 
(1907)  13  Ida.   ...;  89  Pac.  752. 

An  appellate  court  will  not  inter- 
fere with  orders  granting  a  new  trial 
for  newly  discovered  evidence  in  the 
absence  of  an  abuse  of  discretion. 
Heilner  v.  Brown  (1887)  2  Ida.  26  3; 
12  Pac.  903.  But  such  an  applica- 
tion should  be  looked  upon  with  sus- 
picion and  disfavor.  Black  v.  City  of 
Lewiston  (1887)  2  Ida.  276;  13  Pac. 
80. 

Where  the  court  in  ordering  a  new 
trial  states  that  the  verdict  and  judg- 
ment are  not  sustained  by  evidence, 
and  that  errors  of  law  occurred  at  the 
trial,  his  order  will  be  affirmed  if  any 
of  the  matters  stated  are  apparent  of 
record.  Gray  v.  Pierson  (1901)  7  Ida. 
540;  64  Pac.  233. 

Grounds — Misconduct  of  Jury:  This 

subdivision  should  be  punctuated  the 
same  as  California  Code  of  Civil  Pro- 
cedure, Sec.  657.  Griffiths  v.  Mon- 
tandon (1895)  4  Ida.  377;  39  Pac.  548. 

The  action  of  the  father  of  plaintiff 
in  liberally  patronizing  during  the 
trial,  a  saloon  conducted  by  one  of  the 
jurors  in  the  presence  of  the  other 
jurors  in  the  case,  is  such  misconduct 
of  the  adverse  party  as  to  require  a 
new  trial.  Palmer  v.  Utah  N.  R.  Co. 
(1887)  2  Ida.  315;  13  Pac.  425.  The 
act  of  parties  to  an  action  in  enter- 
taining the  jury  while  the  latter  are 
viewing  premises  in  controversy,  with 
luncheon  and  refreshments,  beer  and 


cigars,  is  such  misconduct  as  to  re- 
quire a  new  trial.  Burke  v.  McDon- 
ald (18  92)  3  Ida.  2  96;  2  9  Pac.  9  8.  It 
is  error  to  permit  a  juror  to  use  in- 
toxicating liquors  during  the  trial  of 
a  case,  or  during  the  deliberations 
of  the  jury,  unless  it  is  done  by  per- 
mission of  the  court  upon  the  pre- 
scription of  a  practicing  physician. 
(Modifying  State  v.  Reed,  3  Ida.  754; 
35  Pac.  706)  Bernier  v.  Anderson 
(1902)   8  Ida.   675;   70   Pac.  1027. 

A  quotient  verdict  obtained  by  the 
addition  of  the  several  amounts  to 
which  each  juror  thinks  the  party 
entitled,  and  division  of  the  sum  by 
twelve,  is  a  chance  verdict  and  should 
be  set  aside.  Flood  v.  McClure  (1893) 
3  Ida.  587;  32  Pac.  254.  But  where 
jurors  make  a  quotient  determination 
of  the  amount  of  the  verdict  which 
they  shall  render,  and,  after  arriving 
at  such  determination,  continue  their 
discussions  further,  and  finally  deter- 
mine by  majority  vote  the  sum.  to  be 
awarded,  the  verdict  finally  rendered 
is  not  a  chance  verdict.  Such  a  ver- 
dict is,  however,  of  doubtful  propri- 
etry.  Griffin  v.  City  of  Lewiston 
(1898)  6  Ida.  231;  55  Pac.  545. 

Affidavits  of  jurors  should  not  be 
received  to  impeach  the  verdict  ex- 
cept when  the  same  has  been  ob- 
tained by  a  resort  to  chance.  Grif- 
fiths v.  Montandon  (1895)  4  Ida.  377; 
39  Pac.  548.  The  affidavits  of  jurors 
are  competent  to  impeach  a'  verdict 
obtained  by  chance.  Griffin  v.  City 
of  Lewiston  (18  98)  6  Ida.  231;  5  5 
Pac.  545.  Affidavits  of  jurors  may 
not  be  received  to  show  that  liquor 
was  furnished  to  them.  Bernier  v. 
Anderson  (1902)  8  Ida.  675;  70  Pac. 
1027. 

Same — Surprise:  In  order  to  ob- 
tain a  new  trial  on  the  ground  of  sur- 
prise, the  surprise  should  be  shown 
by  the  best  and  most  satisfactory  evi- 
dence within  the  reach  of  the  appli- 
cant. Lilliethal  v.  Anderson  (1877) 
1  Ida.  673. 

Same — Newly  Discovered  Evidence: 

It  is  not  error  to  refuse  a  new  trial 
on  the  ground  of  discovery  of  alleged 
evidence  entirely  irrelevant  to  the  is- 
sues. Gaffney  v.  Hoyt  (1886)  2  Ida. 
199;  1§  Pac.  34.  Alleged  newly  dis- 
covered evidence  which  is  mainly 
cumulative  and  which  was  not  beyond 
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the  reach  of  the  parties  at  the  time 
of  the  trial,  is  not  ground  for  a  new 
trial.  Knollin  v.  Jones  (1900)  7  Ida. 
466;  63  Pac.  638;  Heckman  v.  Espey 
(1906)   12  Ida.  755;   88  Pac.  80. 

Excessive  Damages:  On  an  appeal 
from  an  order  granting  a  new  trial, 
the  record  showing  that  there  was 
only  a  difference  of  some  $20  or  $30 
between  the  amount  of  damages 
shown  by  defendant's  proofs  and  that 
allowed  by  the  jury,  and  that  the  ex- 
penses of  a  new  trial  would  greatly 
exceed  the  amount  of  the  difference, 
a  new  trial  should  not  be  granted. 
Wood  etc.  Co.  v.  Woodmansee  (1900) 
7  Ida.  250;  61  Pac.  1029. 

Insufficiency  of  Evidence:  Excep- 
tions to  findings  of  facts  on  the 
grounds  that  they  are  contrary  to  the 
evidence,  can  only  be  reviewed  on  a 
motion  for  new  trial.      Toulouse  v. 


Burkett  (1886)  2  Ida.  184;  10  Pac. 
26. 

The  trial  court  may  and  should 
grant  a  new  trial,  regardless  of  the 
existence  of  a  conflict  in  the  evidence, 
if  he  concludes  that  the  verdict  of  the 
jury  is  improper.  Jones  v.  Campbell 
(1906)  11  Ida.  752;  84  Pac.  515. 
Where  there  is  a  substantial  conflict 
in  the  evidence,  an  order  of  the  trial 
judge  granting  a  new  trial  will  not 
be  disturbed  on  appeal.  Buckle  v. 
McConaghy  (1906)  12  Ida.  733;  88 
Pac.  100. 

Decision  Against  Law:  Where  a 
judgment  is  entered  upon  findings 
which  do  not  determine  all  the  ma- 
terial issues  raised  by  the  pleadings 
with  respect  to  which  evidence  was 
introduced,  the  decision  is  against  law 
and  a  new  trial  may  be  granted  on 
that  ground.  Brown  v.  Macey  (1907) 
13  Ida  ;   90  Pac.  339. 


Application  for  New  Trial:   How  Made. 

Sec.  4440.  When  an  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  subdivisions  of  the  last  section 
it  must  be  made  upon  affidavits ;  for  any  other  cause  it  may  be  made, 
at  the  option  of  the  moving  party,  either  upon  the  records,  and  files  in 
the  action,  or  the  minutes  of  the  court  or  a  bill  of  exceptions,  or  a 
statement  of  the  case  prepared  as  hereinafter  provided. 


Historical:  Rev.  St.  1887,  Sec.  4440. 
C.   C.   P.   1881,   Sec.  412. 

California   Legislation:  Different: 


C.  C.  P.  1872,  Sec.  658;  similar,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Notice  of  Intention:  Settlement  of  Statement. 

Sec.  4441.  The  party  intending  to  move  for  a  new  trial  must,  with- 
in ten  days  after  the  verdict  of  the  jury,  if  the  action  were  tried  by 
a  jury,  or  after  notice  of  the  decision  of  the  court  or  referee,  if  the 
action  were  tried  without  a  jury,  file  with  the  clerk,  and  serve  upon 
the  adverse  party,  a  notice  of  his  intention,  designating  the  grounds 
upon  which  the  motion  will  be  made,  and  whether  the  same  will  be 
made  upon  affidavits,  or  the  records  and  files  in  the  action,  or  the 
minutes  of  the  court  or  a  bill  of  exceptions,  or  the  statement  of  the 
case; 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  moving  party 
must,  within  ten  days  after  serving  the  notice,  or  such  further  time 
as  the  court  in  which  the  action  is  pending,  or  a  judge  thereof  may 
allow,  file  such  affidavits  with  the  clerk  and  serve  a  copy  upon  the  ad- 
verse party,  who  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
ef  which  must  be  served  upon  the  moving  party; 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions,  and  no 
bill  has  already  been  settled  as  hereinbefore  provided,  the  moving 
party  shall  have  the  same  time  after  service  of  the  notice  to  prepare 
and  obtain  a  settlement  of  a  bill  of  exceptions,  as  is  provided  after 
the  entry  of  judgment  or  after  receiving  notice  of  such  entry  by  Sec- 
tion 4430,  and  the  bill  shall  be  prepared  and  settled  in  a  similar  man- 
ner. If  a  bill  of  exceptions  has  been  already  settled  and  filed,  when 
the  notice  of  motion  is  given,  such  bill  shall  be  used  on  the  motion ; 


158 


TRIAL  AND  JUDGMENT 


Pt.  2.  Tit.  8 


3.  If  the  motion  is  to  be  made  on  a  statement  of  the  case,  the 
moving  party  must,  within  ten  days  after  service  of  the  notice,  or 
such  further  time  as  the  court  in  which  the  action  is  pending,  or  the 
judge  thereof  may  allow,  prepare  a  draft  of  the  statement,  and 
serve  the  same,  or  a  copy  thereof,  upon  the  adverse  party. 

If  such  proposed  statement  be  not  agreed  to  by  the  adverse  party, 
he  must,  within  ten  days  thereafter,  prepare  amendments  thereto, 
and  serve  the  same  or  a  copy  thereof,  upon  the  moving  party.  If  the 
amendments  be  adopted,  the  statement  shall  be  amended  accordingly 
and  then  presented  to  the  judge,  who  tried  or  heard  the  cause,  for 
settlement,  or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments  shall,  within 
ten  days  thereafter,  be  by  the  moving  party  delivered  to  the  clerk  of 
the  court  for  the  judge;  and  thereupon  the  same  proceedings  for 
the  settlement  of  the  statement  shall  be  taken  by  the  parties,  and 
clerk  and  judge,  as  are  required  for  the  settlement  of  bills  of  excep- 
tion by  Section  4430.  If  the  action  was  heard  by  a  referee,  the  same 
proceedings  shall  be  had  for  the  settlement  of  the  statement  by  him 
as  are  required  by  that  section  for  the  settlement  of  bills  of  excep- 
tion by  a  referee.  If  no  amendments  are  served  within  the  time  des- 
ignated, or,  if  served  are  allowed,  the  proposed  statement  and  amend- 
ments, if  any,  may  be  presented  to  the  judge  or  referee  for  settlement 
without  notice  to  the  adverse  party.  When  the  notice  of  the  motion 
designates  as  the  ground  of  the  motion,  the  insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged  to  be  insuf- 
ficient. 

When  the  notice  designates  as  the  ground  of  the  motion,  errors  in 
law  occurring  at  the  trial  and  excepted  to  by  the  moving  party,  or 
deemed  excepted  to,  the  statement  shall  specify  the  particular  errors 
upon  which  the  party  will  rely.  If  no  such  specifications  be  made,  the 
statement  shal'  be  disregarded  on  the  hearing  of  the  motion.  It  is 
the  duty  of  the  judge  or  referee  in  settling  the  statement,  to  strike 
out  of  it  ail  redundant  and  useless  matter,  and  to  make  the  statement 
truly  represent  the  case,  notwithstanding  the  assent  of  the  parties 
to  such  redundant  or  useless  matter,  or  to  any  inaccurate  statement. 
When  settled,  the  statement  shall  be  signed  by  the  judge  or  referee, 
with  his  certificate  to  the  effect  that  the  same  is  allowed  and  shall 
then  be  filed  with  the  clerk; 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of  the  court, 
and  the  ground  of  the  motion  f-  the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  the  notice  of  motion  must  specify 
the  particulars  in  which  the  evidence  is  alleged  to  be  insufficient ;  and, 
if  the  ground  of  the  motion  be  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  or  deemed  excepted  to,  the  no- 
tice must  specify  the  particular  errors  upon  which  the  party  will  rely. 
If  the  notice  do  not  contain  the  specifications  herein  indicated,  when 
the  motion  is  made  on  the  minutes  of  the  court,  the  motion  must  be 
denied. 


Historical:  Rev.  St.  18  87,  Sec.  4  441. 
C.  C.  P.  1881,  Sec.  413. 

California   Legislation:  Different: 


C.  C.  P.  1872.  Sec.  6  59;  now  similar: 
Deering's  coae,  ib.;  Kerr's  Code,  ib. 
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Cited:  Hole  v.  Van  Duzer  (1905) 
11  Ida.  79;  81  Pac.  109. 

Notice  of  Intention:  A  notice  of 
Intension  to  move  for  a  new  trial  need 
not  contain  specific  assignments  of 
the  grounds  wherein  the  decision  is 
against  law.  Brown  v.  Macey  (1907) 
13  Ida.  .  . . ;  90  Pac.  339. 

Hearing  on  Affidavits:  In  order 
for  a  party  to  obtain  a  new  trial  on 
the  ground  of  error  in  refusing  a  con- 
tinuance for  an  absent  witness,  it  is1 
necessary  for  him  upon  the  motion 
for  a  new  trial  to  produce  the  affidavit 
of  the  absent  witness  showing  that  he 
could  testify  to  the  facts  sought  to 
be  proved  by  him,  or  to  show  that 
such  an  affidavit  could  not  be  pro- 
cured. Lilliethal  &  Co.  v.  Anderson 
(1877)  1  Ida.  673. 

An  objection  to  an  affidavit  read 
on  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence, 
predicated  on  the  want  of  a  proper 
jurat,  must  be  made  in  the  trial  court 
and  an  exception  be  taken  to  the  rul- 
ing, in  order  to  be  available  on  ap- 
peal. Heilner  v.  Brown  (1887)  2  Ida. 
263;    12   Pac.  903. 

A  motion  for  a  new  trial  based  on 
aff5 davits  cannot  be  heard  and  con- 
sidered prior  to  the  expiration  of  the 
ten  days  allowed  the  adverse  party 
in  which  to  file  and  serve  counter- 
affidavits,  and  an  order  made  pursu- 
ant to  such  a  premature  hearing  will 
be  reversed,  although  the  order  itself 
was  not  made  until  sometime  after 
counter-affidavits  were  in  fact  filed. 
Peter  v.  Kalez  (1905)  11  Ida.  553; 
83  Pac.  526. 

Service  of  Statement:  Under  this 
section,  a  statement  must  be  proposed 
and  served  within  ten  days  after  en- 
tr^  of  judgment,  and  after  service  of 
such  proposed  statement,  any  pro- 
posed amendments  must  be  served 
within  ten  days.  Stickney  v.  Hanra- 
han  (3  900)   7  Ida.  424;  63  Pac.  189. 

"W  hen  a  proposed  statement,  on  mo- 
tion for  a  new  trial,  is  served  on  the 
adverse  party  within  the  statutory 
time,  and  no  amendments  thereto  are 
proposed,  the  statement  as  proposed 
may  be  presented  •  to  the  judge  or  de- 
livered to  the  clerk  for  settlement 
within  any  reasonable  time  there- 
after; the  provisions  of  this  section 
do  not  limit  the  time  within  which 
to  present  the  statement  for  settle- 
ment. Miller  v.  Hunt  (1901)  7  Ida. 
486;  63  Pac.  803;  Hoehnan  v.  N.  Y. 
Drygoods  Co.  (1901)  8  Ida.  66;  67 
Pac.  7  96. 

Extension  of  Time:  An  order  ex- 
tending the  time  to  move  for  a  new 
trial  does  not  extend  the  time  for 
serving  notice  of  intention  to  move 
for  a  new  trial.  Stevens  v.  N.  W. 
Stage  Co.  (1875)   1  Ida.  604. 

Where  any  objection  or  protest  to 
the  settlement  of    the    statement  is 


made  because  of  lapse  of  statutory 
time,  the  court  has  no  jurisdiction 
to  extend  the  time  or  settle  the 
statement.  Hoehnan  v.  N.  Y.  Dry- 
goods  Co.  (1901)  8  Ida.  66;  67  Pac. 
796. 

When  parties  agree  by  stipulation 
that  either  party  may  have  sixty  days 
after  the  rendition  of  the  decision  in 
which  to  prepare  and  serve  a  state- 
ment, such  stipulation  is  a  waiver  by 
both  parties  of  notice  of  entry  of 
judgment,  and  the  statement  must  be 
prepared  and  served  with.'n  sixty 
days  from  the  date  of  judgment  un- 
less the  time  therefor  be  properly 
extended.  Ib. 

A  judge  of  one  district  called  into 
another  district  to  try  a  case  pending 
in  that  district,  has  all  the  powers  of 
the  judge  of  that  district  for  the  pur- 
poses of  the  case  and  may  make  an 
order  extending  the  time  for  prepar- 
ing and  presenting  statements  and 
bills  of  exceptions  or  for  filing  affi- 
davits on  motion  for  a  new  trial. 
Morris  v.  Lemp  (1907)  13  Ida.  ...; 
88  Pac.  761. 

Contents  of  Statement*     It  is  not 

necessary  to  incorporate  exhibits  or 
other  papers  in  the  statement  in  haec 
verba,  where  such  exnibits  or  papers 
are  inserted  in  the  transcript  and  are 
referred  to  in  the  statement  by  letter 
or  number.  Moore  v.  Taylor-  (1875) 
1  Ida.  583. 

Documentary  evidence  to  be  used 
upon  an  appeal  must  be  incorporated 
into  a  statement  or  a  bill  of  excep- 
ti  ris,  and  documentary  evidence 
which  has  not  been  so  incorporated 
into  a  statement  or  a  bill  of  excep- 
tions, will,  upon  motion,  be  stricken 
from  the  Sirs.  Stickney  v.  Hanra- 
han  H.900)  7  Ida.  424;  63  Pac.  189. 

Settlement  of  Statement:  The 
statement  should  be  made  and  set- 
tled i  rior  to  the  decision  of  the  mo- 
tion. Stevens  v.  N.  W.  Stage  Co. 
(1875)   1  Ida.  604. 

The  trial  judge  should  not  settle  a 
statement  where  amendments  are 
allowed,  until  after  the  engrossment 
thereof.  Hattabaugh  v.  Vollmer 
•v1896)  5  Ida.  23;  46  Pac.  831.  An 
authentication  prior  to  engrossment, 
certifying  that  the  statement  is  set- 
tled "ii>  the  manner  marked  by  me 
in    pencil  wing      the  proposed 

amendments  where  so  marked  and 
disallowing  them  where  so  marked," 
is  insufficient.  Crowley  v.  Croesus 
Gold  etc.  Min.  Co.  (1906)  12  Ida.  530; 
86  Pac.  536. 

The  trial  judge  should  see  that  all 
statements  of  the  case  signed  by  him 
conform  to  the  facts,  and  should  elim- 
inate from  them  any  matter  which  is 
falst  or  untrue,  whether  amendments 
a>  e  offered  or  not;  errors  made  after 
the  settleme  t  of  the  statement  may 
still  be  corrected  by  the  judge,  but 
sucft  corrections  should  not  be  made 
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without  first  giving  notice  to  counsel 
on  both  sides.  Humbird  Lumber  Co. 
v.  Kootenai  Co.  (1904)  10  Ida.  490; 
79  Pac.  393. 

Sufficiency  of  Specifications:  Spec- 
ifications that  the  evidence  does  not 
support  the  "judgment"  and  that  the 
"judgment"  is  contrary  to  law,  can- 
not be  considered  on  a  motion  for  a 
new  trial.  Curtis  v.  Walling  (1888) 
2  Ida.  416;  18  Pac.  54. 

An  assignment  that  the  verdict  is 
against  law  does  not  include  an  as- 
signment of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict. 
Young  v.  Tiner  (1894)  4  Ida.  269;  38 
Pac.  697. 

Specifications  of  insufficiency  of  evi- 
dence which  designate  some  particular 
fact  and  aver  that  it  is  not  justified 
by  or  not  sustained  by  or  is  contrary 
to  the  evidence,  are  sufficient.  Bern- 
ier  v.  Anderson  (1902)  8  Ida.  675;  70 
Pac.  1027;  Palmer  v.  Northern  Pac. 
By.  Co.  (1905)  11  Ida.  583;  83  Pac. 
947.  On  an  issue  as  to  whether  a 
road  was  a  private  road  or  a  public 
highway,  a  specification  of  insufficien- 
cy of  evidence  stating  that  "the  evi- 
dence is  undisputed  that  the  road  in 
question  was  a  private  road,"  is  suf- 
ficient. Palmer  v.  Northern  Pac.  Ry. 
Co.  (1905)  11  Ida.  583;  83  Pac.  947. 
A  specification  that  the  evidence  is 
insufficient  and  that  the  plaintiff  is 
not  entitled  to  185  inches  of  water, 
but  is  entitled  to  15  inches  of  water, 
is  not  a  sufficient  specification  of  the 
insufficiency  of  the  evidence.  Robson 
v.  Colson  (1903)  9  Ida.  215;  72  Pac. 
951. 

Same — Bills  of  Exceptions:  Subdi- 
vision 3  does  not  apply  to  bills  of  ex- 
ceptions which  are  not  required  to 
specify  the  errors  relied  upon  except 
in  the  case  of  insufficiency  of  evi- 
dence to  sustain  the  verdict.  Warren 
v.  Stoddart  (1899)  6  Ida.  692;  59  Pac. 
540. 

Certificate:  Where  a  statement  is 
not  certified  by  the  trial  judge  in  the 
manner  provided  in  this  section,  it 
should  be  disregarded  on  the  hearing 
of  the  motion  for  new  trial,  and  it 
becomes  no  part  of  the  record  on  ap- 
peal. Hyde  v.  Harkness  (1876)  1  Ida. 
623. 

Only  the  judge  or  referee  is  author- 
ized to  settle  and  certify  a  statement 
on  motion  for  a  new  trial;  it  cannot 
be  certified  by  the  attorneys  for  the 
parties.  Van  Meter  v.  Squibb  (1903) 
9  Ida.   160;    72   Pac.  SS4. 

Where  a  certificate  of  the  judge  to 


the  statement  recites  that  it  contains 
all  the  evidence  introduced  or  con- 
sidered, the  Supreme  Court  will  treat 
the  statement  as  containing  all  the 
evidence,  although  it  appears  as  a 
matter  of  fact  that  some  evidence  was 
introduced  that  is  not  contained  in 
the  record,  as  in  that  case  it"  will  be 
assumed  that  what  was*  left  out  is 
immaterial.  Van  Camp  v.  Emery 
(1907)  13  Ida.  ...;  89  Pac.  752. 

Amendment  of  Statement:  A  state- 
ment on  motion  for  a  new  trial  may 
be  amended  by  the  insertion  of  the 
specifications  of  particulars  wherein 
it  is  claimed  that  the  evidence  is  in- 
sufficient to  justify  the  verdict.  Miller 
v.  Hunt  (1901)  7  Ida.  486;  63  Pac. 
803. 

The  allowance  of  amendments,  con- 
sisting of  a  number  of  specifications 
of  insufficiency  of  the  evidence  to 
support  certain  findings,  six  months 
after  the  proposed  statement  had  been 
served,  and  without  service  of  such 
proposed  amendments,  is  error.  Stick- 
ney  v.  Hanrahan  (1900)  7  Ida.  424;  63 
Pac.  189. 

Custody  of  Statement:  When  a 
statement  is  settled  it  is  the  duty  of 
the  judge  to  deliver  it  to  the  clerk 
and  cause  it  to  be  filed,  and  it  is  im- 
proper to  permit  counsel  or  any  one 
else  to  take  possession  of  the  set- 
tled statement  until  it  has  been  filed, 
but  the  fact  that  the  statement  is  not 
filed  until  several  months  after  the 
date  of  settlement  is  not  ground  for 
rejecting  the  same  in  the  absence  of 
a  showing  of  fraud  or  misconduct  on 
the  part  of  the  party  seeking  to  use 
it.  Van  Camp  v.  Emery  (1907)  13 
Ida.  .  .  .  ;  89  Pac.  752. 

Appellate  Review:  An  objection  to 
a  verdict  cannot  be  raised  in  the  Su- 
preme Court  where  no  motion  for 
new  trial  is  made,  under  this  section, 
and  no  motion  was  made  on  the  trial 
to  correct  the  verdict.  Pox  v.  West 
(1880)  1  Ida.  782. 

Exceptions  to  rulings  of  the  court 
in  the  admission  or  rejection  of  evi- 
dence when  embodied  in  the  state- 
ment to  be  used  on  motion  for  new 
trial,  may  be  reviewed  on  appeal  to 
the  Supreme  Court.  Bradbury  v.  Ida. 
etc.  L.  I.  Co.  (1886)  2  Ida.  239;  10 
Pac.  620. 

Where  a  statement  on  motion  for 
a  new  trial  is  insufficient,  the  appeal 
from  the  order  denying  the  motion 
will  be  dismissed.  Robson  v.  Colson 
(1903)  9  Ida.  215;  72  Pac.  951. 


Hearing  of  Motion. 

Sec.  4442.    The  applicaton  for  a  new  trial  shall  be  heard  at  the 

earliest  practicable  period  after  notice  of  the  motion,  if  the  motion 
is  to  be  heard  upon  the  minutes  of  the  court,  and  in  other  cases,  after 
the  affidavits,  bill  of  exceptions,  or  statement,  as  the  case  may  be,  are 
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filed,  and  may  be  brought  to  a  hearing  upon  motion  of  either  party. 
On  such  hearing  reference  may  be  had  in  all  cases  to  the  pleadings 
and  orders  of  the  court  on  file,  and  when  the  motion  is  made  on  the 
minutes,  reference  may  also  be  had  to  any  depositions,  documentary 
evidence,  and  phonographic  report  of  the  testimony  on  file. 


Historical:  Rev.  St.  1887,  Sec.  4  442. 
C.  C.  P.  1881,  Sec.  414. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  660;  now  same: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Brown  v.  Macey  (1907)  13 
Ida.  90   Pac.    339;    Stickney  v. 

Hanrahan  (1900)  7  Ida.  424;  63  Pac. 
189. 

Time  for  Hearing:  A  motion  for 
new  trial  should  not  be  heard  until 
after  the  statement  has  been  settled 
and  filed,  and  an  order  granting  a 
new  trial  prior  to  the  settlement  and 
tiling  of  the  statement  will  be  set 
aside  as  premature.     Buckle  v.  Mc- 


Conaghy  (1905)  11  Ida.  533;  83  Pac. 
525. 

Notice  of  Hearing:  The  adverse 
party  is  entitled  to  notice  of  hearing 
the  motion  for  new  trial,  and  has  the 
right  to  be  heard  and  to  be  present 
when  the  moving  party  is  presenting 
his  side  of  the  case.      Peter  v.  Kalez 

(1905)  11  Ida.  553;  83  Pac.  526.  But 
where  the  attorneys  for  the  parties 
sign  a  stipulation  waiving  notice  of 
the  time  and  place  of  hearing  and 
passing  upon  a  motion  for  a  new  trial, 
the  trial  judge  may  hear  and  pass  on 
the  motion  without  notice  to  the  ad- 
verse party.      Buckle  v.  McConaghy 

(1906)  12  Ida.  773;  88  Pac.  100. 


Record  on  Appeal. 

Sec.  4443.  The  judgment  roll  and  the  affidavits,  or  the  records 
and  files  in  the  action,  or  bill  of  exceptions,  or  statement,  as  the  case 
may  be,  used  on  the  hearing,  with  a  copy  of  the  order  made,  shall 
constitute  the  record  to  be  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial,  unless  the  motion  be  made  on  the  minutes  of 
the  court,  and  in  that  case  the  judgment  roll  and  a  statement  to  be 
subsequently  prepared,  with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.  Such  subsequent  statement  shall  be  proposed  by 
the  party  appealing,  or  intending  to  appeal,  within  ten  days  after 
the  entry  of  the  order,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  and  the  same,  or 
a  copy  thereof,  be  served  upon  the  adverse  party,  who  shall  have  ten 
days  thereafter  to  prepare  amendments  thereto,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  party  appealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like  periods,  for 
the  settlement  of  the  statement,  as  provided  by  Section  4441,  but 
the  statement  shall  only  contain  the  grounds  argued  before  the  court 
for  a  new  trial,  and  so  much  of  the  evidence  or  other  matter  as  may 
be  necessary  to  explain  them ;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 


Historical:  Rev.  St.  1887,  Sec.  4443. 
C.  C.  P.  1881,  Sec.  415. 

California  ^Legislation :  Different: 
C.  C.  P.  1872,  Sec.  661;  now  same,  as 
amended,  except  the  words  "or  the 
records  and  files  in  the  action,"  in 
lines  1  and  2,  are  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Record  on  ap- 
peal:    Sec.  4820. 

Cited:  Rumpel  v.  O.  S.  L.  Rv. 
(1894)  4  Ida.  13;  35  Pac.  700.  Steffv 
v.  Esler  (1898)  6  Ida.  228;  55  Pac. 
239;    Stevens  v.   Hall    (1903)    9  Ida. 

^3;    73  Pac.  52  <;   Williams  v.  Boise 


Basin  Min.  etc.  Co.  (1905)  11  Ida. 
233;  81  Pac.  646. 

Review  by  Supreme  Court:  Where 
it  does  not  appear  that  a  motion  for 
a  new  trial  was  made,  or  that  any 
statement  was  filed  in  pursuance  of 
this  section,  the  Supreme  Court,  in  re- 
viewing the  case,  may  consider  only 
the  judgment  roll.  Wash  &  Ida.  R. 
R.  Co.  v.  Osborne  (1889)  2  Ida.  557: 
21   Pac.  421. 

Where  the  order  denying  a  new 
trial  recites  that  a  bill  of  exceptions 
was  used  on  the  hearing,  the  bill  will 
be  considered  by  the  Supreme  Court 
although  not  filed  within  the  time  re 
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quired  by  statute,  in  the  absence  of 
any  objection  or  exception  by  respon- 
dent to  the  settlement  or  submission 
of  the  bill  to  the  trial  court.  Stuffle- 
beam  v.  Montgomery  (1891)  3  Ida. 
20;  26  Pac.  125. 

Where  the  record  does  not  show 
the  grounds  upon  which  a  new  trial 
was  granted,  and  no  error  warrant- 
ing a  new  trial  is  apparent  from  the 
record,  the  order  granting  a  new  trial 
will  be  reversed.  Lowe  v.  Long, 
5  Ida.  122;  47  Pac.  93;  Sweetzer  v. 
Mellick  (1898)  5  Ida.  783;  51  Pac. 
985. 

The  grounds  upon  which  a  new 
trial  is  granted  should  be  stated  in  the 
order,  and  if  not  so  stated,  the  Su- 
preme Court  in  reviewing  the  order 
will  examine  the  record  and  sustain 
the  order  if  there  is  sufficient  error 
to  warrant  the  granting  of  a  new 
trial.  Bernier  v.  Anderson  (1902)  8 
Ida.  675;   70  Pac.  1027.     Where  the 


grounds  on  which  the  order  is  based 
are  not  stated,  the  Supreme  Court  will 
only  examine  the  assignments  of  er- 
ror made  in  the  lower  court  so  far  as 
to  ascertain  whether  or  not  the  order 
can  be  sustained  on  any  ground 
named  in  such  assignments.  Buckle 
v.  McConaghy  (1906}  12'Ida.  733;  88 
Pac.  100. 

Certificate  of  Papers  Used:  The  cer- 
tificate of  the  clerk  of  the  District 
Court  that  certain  affidavits  were 
used  on  the  application  for  a  new 
trial  and  that  they  were  all  the  affi- 
davits used,  is  not  sufficient  to  au- 
thorize the  Supreme  Court  to  consid- 
er such  affidavits;  but  such  certificate 
must  be  made  by  the  trial  judge  or  in 
an  authenticated  record  certified  by 
the  judge,  showing  what  papers  were 
used  on  the  application.  Crowley  v. 
Croesus  Gold  etc.  Min.  Co.  (1906)  12 
Ida.  530;  86  Pac.  536. 


New  Trial  on  Motion  of  Court. 

Sec.  4444.  The  verdict  of  a  jury  may  also  be  vacated,  and  a  new 
trial  granted  by  the  court  in  which  the  action  is  pending,  on  its  own 
motion,  without  the  application  of  either  of  the  parties,  when  there 
has  been  such  a  plain  disregard  by  the  jury  of  the  instructions  of 
the  court,  or  the  evidence  in  the  case,  as  to  satisfy  the  court  that  the 
verdict  was  rendered  under  a  misapprehension  of  such  instructions, 
or  under  the  influence  of  passion,  or  prejudice.  The  order  of  the  court 
may  be  reviewed  on  appeal  in  the  same  manner  as  orders  made  on 
motions  for  a  new  trial,  and  a  statement  to  be  used  on  such  appeal 
may  be  prepared  in  the  same  manner  as  statements  after  a  motion 
is  heard  upon  the  minutes  of  the  court,  as  provided  in  Section  4443. 

Historical:  Rev.  St.  1887,  Sec.  4444. 
C.  C.  P.  1881,  See.  416. 

California    Legislation:    No  suen 

Hearing  in  Court  or  at  Chambers, 

Sec.  4445.  The  motion  for  a  new  trial  may  be  brought  to  a  hear- 
ing before  the  judge  who  tried  or  heard  the  case,  at  chambers,  or  in 
open  court,  in  any  county  of  the  State. 


section  in  C.  C.  P.  1872;  now  same: 
Deering's  Code,  Sec.  663;  Kerr's  Code, 
ib. 


Historical:  Rev.  St.  1887,  Sec.  4445. 
Cross  Reference:    Motion  for  new 


trial  may  be  passed  upon  at  cham- 
bers:    Sec.  3890. 


CHAPTER  9. 
MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 


Section 

Section 

4450. 

Time  for  entering  judgment. 

.  4457. 

Docketing   and    lien   of  judg- 

4451. 

Argument  on  reserved  points. 

ment. 

4452. 

Affirmative   judgment   for  de- 

4458. 

Contents  of  judgment  docket. 

fendant. 

4459. 

Inspection  of  docket. 

4453. 

Form  of  judgment. 

4460. 

Transcript   of  docket. 

4454. 

Judgment  book. 

4461. 

Entry  of  satisfaction. 

445-5. 

Death  after  verdict:  Entry  and 

4462. 

Judgments  of  Federal  Courts: 

effect  of  judgment. 

Lien. 

4456. 

Judgment  roll:  Contents. 
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Section  Section 

4463.    Same:  Fees  for  filing  tran-  4464.    Same:     Satisfaction   of  judg- 

scripts.  ment. 

Note:  Judgment  in  action  against  executor  or  administrator:    Sec.  5474. 

Time  for  Entering  Judgment. 

Sec.  4450.  When  trial  by  jury  has  been  had,  judgment  must  be 
entered  by  the  clerk,  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  unless  the  court  order 
the  case  to  be  reserved  for  argument  or  further  consideration,  or 
grant  a  stay  of  proceedings. 


Historical:  Rev.  St.  1887,  Sec.  4450. 
C.  C.  P.  1881,  Sec.  418. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  664;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Judgment  may 
be  entered  in  term  or  vacation:  Sec. 


3833.  Entry  of  judgment  made  at 
chambers:  Sec.  3891.  Entry  of  judg- 
ment in  controversy  submitted  with- 
out action:  Sec.  5069.  Entry  of  judg- 
ment given  in  another  county  affect- 
ing title  of  real  property:    Sec.  4128. 


Argument  on  Reserved  Points. 

Sec.  4451.  When  the  case  is  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be  brought  by 
either  party  before  the  court  for  argument. 


IJistorical:  Rev.  St.  1887,  Sec.  4451. 
C.  C.  P.  1881,  Sec.  419. 

California   Legislation :    Same:  C. 


C.  P.  1872,  Sec.  665;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Affirmative  Judgment  for  Defendant. 

Sec.  4452.  If  a  counter  claim,  established  at  the  trial,  exceed  the 
plaintiff's  demand,  judgment  for  the  defendant  must  be  given  for 
the  excess;  or  if  it  appear  that  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  must  be  given  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  4452. 
C.  C.  P.  1881,  Sec.  420. 


California  Legislation :  Same: 


e. 


C.  P.  1872,  Sec.  666;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Counter  claims 
and  cross-complaints:  Sees.  4184, 
4188. 


Form  of  Judgment. 

Sec.  4453.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  damages  for  the 
detention.  If  the  property  has  been  delivered  to  the  plaintiff,  and 
the  defendant  claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property  or  the  value  thereof,  in  ease  a 
return  cannot  be  had,  and  damages  for  taking  and  withholding  the 
same.  In  an  action  on  a  contract  or  obligation  m  writing,  for  the  di- 
rect payment  of  money,  made  payabk  in  a  specified  kind  of  money  or 
currency,  judgment  for  the  plaintiff,  whether  it  be  by  default  or  after 
verdict,  or  decision,  may  follow  the  contract  or  obligation,  and  be 
made  payable  in  the  kind  of  money  or  currency  specified  therein,  and 
in  all  actions  for  the  recovery  of  money,  if  the  plaintiff  allege  in  his 
complaint  that  the  same  was  understood  or  agreed  by  the  respective 
parties  to  be  payable  in  a  specified  kind  of  money  or  currency,  and 
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this  fact  is  admitted  by  the  default  of  the  defendant  or  established 
by  the  evidence,  the  judgment  for  the  plaintiff  must  be  made  paya- 
ble in  the  kind  of  money  or  currency  so  alleged  in  the  complaint ;  and 
in  an  action  against  any  person  for  the  recovery  of  money  received 
by  such  a  person  hi  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff  must  be  made  payable  in  thejrind  of  money 
or  currency  so  received  by  such  person. 


Historical:  Rev.  St.  1887,  Sec.  4453. 
C.  C.  P.  1881,  Sec.  421. 

California  Legislation :  Same  ex- 
cept the  words  "or  decision"  after 
"verdict"  are  omitted:  C.  C.  P.  1872, 
Sec.  667;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Judgment  to  be 
computed  in  dollars  and  cents:  Sec. 
1536.  Judgment  on  usurious  contract: 
Sec.  1540. 

Judgment  in  Replevin:  Where  in 
replevin  the  property  has  been  de- 
livered to  the  plaintiff  and  the  defend- 
ants  claim   the   return   thereof,  the 


judgment  for  the  defendant  may  be 
for  the  return  of  the  property  or  the 
value  thereof,  in  case  the  return  can- 
not be  had,  and  for  damages  for  tak- 
ing and  withholding  the  possession 
of  the  same.  Campbell  v.  First  Nat. 
Bank  of  Rexburg  (1907)  13  Ida. 
88  Pac.  639.  But  this  provision  is 
not  mandatory  and  the  court  has  a 
discretion  to  omit  from  the  judgment 
an  order  for  the  return  of  the  prop- 
erty, where  the  substantial  rights  of 
both  parties  may  be  subserved  there- 
by. Johnson  v.  Praser  (188  8)  2  Ida. 
404;  18  Pac.  48. 


Judgment  Book. 

Sec.  4454.  The  clerk  must  keep  with  the  records  of  the  court,  a 
book  to  be  called  the  "Judgment  book,"  in  which  judgments  must  be 
entered. 


Historical:  Rev.  St.  18  87,  Sec.  4454. 
C.  C.  P.  1881,  Sec.  422. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  668;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:    Record  of  judg- 


ment affecting  title  to  real  property: 
Sees.  2066,  3150. 

Cited:  Durant  v.  Comegys  (1891) 
3  Ida.  67;  35  Am.  St.  Rep.  267;  26 
Pac.  75  5. 


Death  After  Verdict:  Entry  and  Effect  of  Judgment. 

Sec.  4455.  If  a  party  die  after  a  verdict  or  decision  upon  any  issue 
©f  fact,  and  before  judgment,  the  court  may  nevertheless  render 
judgment  thereon.  Such  judgment  is  not  a  lien  on  the  real  prop- 
erty of  the  deceased  party,  but  is  payable  in  the  course  of  administra- 
tion on  his  estate. 


Historical:  Rev.  St.  1887,  Sec.  4455. 
€.  C.  P.  1881,  Sec.  423. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  669;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Judgment  Roll:  Contents. 

Sec.  4456.  Immediately  after  entering  the  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which  constitute 
the  judgment  roH: 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
Mie  summons  with  the  affidavit  or  proof  of  service,  and  the  complaint, 
with  a  memorandum  endorsed  thereon  that  the  default  of  the  de- 
fendant in  not  answering  was  entered,  and  a  copy  of  the  judgment; 

2.  In  aH  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the 
jury,  or  findings  of  the  court,  or  referee,  all  bills  of  exceptions  taken 
^cf  fi^rij        a  fLonv  nf;.aj|Y  nffVy  on  demurrer,  or  relating  to 
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a  change  of  parties,  and  a  copy  of  the  judgment.  If  there  are  two 
or  more  defendants  in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons,  with  proof 
of  its  service  upon  such  defendant,  must  also  be  added  to  the  other 
papers  mentioned  in  this  subdivision. 


Historical:  Rev.  St.  1887,  Sec.  4456. 
C.  C.  P.  1881,  Sec.  424. 

California  Legislation :  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  670; 
same,  as  amended:  Deering's  Code, 
ib.;  additional  provisions,  as  amend- 
ed: Kerr's  Code,  ib. 

Cross  Reference:  Judgment  roll  in 
controversy  submitted  without  action: 
Sec.  5069.  Judgment  roll  on  writ  of 
review:  Sec.  4971.  Judgment  roll  in 
proceedings  for  the  dissolution  of  a 
corporation:     Sec.  5191. 

Cited:  Durant  v.  Comegys  (1891) 
3  Ida.  67;  35  Am.  St.  Rep.  267;  26 
Pac.  755;  Vermont  Loan  and  Trust 
Co.  v.  McGregor  (1897)  5  Ida.  510; 
51  Pac.  104;  Applington  v.  G.  V.  B. 
Mining  Co.  (1898)  6  Ida.  216;  55 
Pac.  2  41;  Zion's  Co-operative  etc.  Inst, 
v.  Armstrong  (1899)  6  Ida.  46  4;  56 
Pac.  168;  Walling  v.  Brown  (1904)  9 
Ida.  740;  76  Pac.  318;  Williams  v. 
Boise  Basin  Min.  etc.  Co.  (1905)  11 
Ida.  233:   81  Pac.  646. 

Matters  Constituting  Judgment 
Roll:  Paragraphs  of  a  pleading 
which  are  stricken  out  remain,  nev- 
ertheless, a  part  of  the  judgment  roll 
and  of  the  record  on  appeal.  Warren 
v.  Stoddart  (1899)  6  Ida.  692;  59 
Pac.  540.  But  a  notice  of  motion  to 
strike  out  a  part  of  a  pleading  and 


the  order  granting  the  motion,  form 
no  part  of  the  judgment  roll.  Gra- 
ham v.  Linehan  (1880)  1  Ida.  780; 
Swanson  v.  Groat  (1906)  12  Ida.  148; 
85  Pac.  384. 

Where  no  statement  of  the  case  or 
bill  of  exceptions  has  been  settled  by 
the  lower  court,  the  notice  of  inten- 
tion to  move  for  a  new  trial,  the  no- 
tice of  settlement  of  statement,  the 
order  refusing  such  settlement,  and 
the  purported  statement  and  affida- 
vits on  motion  for  a  new  trial  will  be 
stricken  from  the  transcript.  Rich  v. 
French  (1893)  3  Ida.  727;  35  Pac. 
173. 

Affidavits  purporting  to  show  er- 
rors in  impaneling  the  jury,  and  the 
instructions  given  on  the  trial,  are  no 
part  of  the  judgment  roll  and  such 
matters  can  only  be  reviewed  when 
saved  by  a  bill  of  exceptions.  Crowley 
v.  Croesus  Gold  etc.  Min.  Co.  (1906) 
12  Ida.  530;  86  Pac.  536. 

Where  the  record  in  a  divorce  suit 
in  which  service  was  made  by  publi- 
cation, fails  to  show  that  a  copy  of 
the  summons  was  mailed  to  the  de- 
fendant, as  required  by  the  order  of 
publication,  the  court  has  no  juris- 
diction to  enter  a  decree  of  divorce. 
Strode  v.  Strode  (1898)  6  Ida.  67;  52 
Pac.  161. 


Docketing  and  Lien  of  Judgment. 

Sec.  4457.  Immediately  after  filing  the  judgment  roll,  the  clerk 
must  make  the  proper  entries  of  the  judgment,  under  appropriate 
heads,  in  the  docket  kept  by  him,  and  from  the  time  the  judgment  is 
docketed  it  becomes  a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  county,  owned  by  him  at 
the  time  or  which  he  may  afterwards  acquire,  until  the  lien  expires. 
The  lien  continues  for  two  years  unless  the  judgment  be  previously 
satisfied,  or  unless  the  enforcement  of  the  judgment  be  stayed  on  ap- 
peal by  the  execution  of  a  sufficient  undertaking  as  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  ceases. 


Historical:  Rev.  St.  1887,  Sec.  4457. 
See  C.  C.  P.  1881,  Sec.  425. 

California  Legislation:  Substantial- 
ly similar:  C.  C.  P.  1872,  Sec.  671; 
as  amended:  Deering's  Code,  ib.;  lien 
now  continues  five  years:  Kerr's  Code, 
ib. 

Cross  Reference:   Judgment  against 


executor  or  administrator  creates  n© 
lien:  Sec.  5474.  In  case  of  death  af- 
ter verdict,  subsequent  judgment  cre- 
ates no  lien:  Sec.  5  476.  Docketing 
abstract  of  judgment  from  justice's 
court:  Sec.  4734.  Entry  and  docket 
of  judgment  where  there  has  been 
change  of  venue:    See.  4128. 


Contents  of  Judgment  Docket. 

Sec.  4458.    The  docket  mentioned  in  the  last  section  is  a  book 
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which  the  clerk  keeps  in  his  office  with  each  page  divided  into  columns 
and  headed  as  follows: 

Judgment  Debtors;  Judgment  Creditors;  Judgment— time  of  en- 
try; Where  entered  in  judgment  book;  Appeals — when  taken;  Judg- 
ment of  Appellate  Court;  Satisfaction  of  judgment — when  entered. 
If  judgment  be  for  the  recovery  of  money  or  damages,  .the  amount 
must  be  stated  in  the  docket  under  the  head  of  judgment;  if  the 
judgment  be  for  any  other  relief,  a  memorandum  of  the  general 
character  of  the  action  or  of  the  relief  granted  must  be  stated.  The 
names  of  the  defendants  must  be  entered  in  alphabetical  order. 


Historical:  Rev.  St.  1887,  Sec.  4458. 
C.  C.  P.  1881,  Sec.  426. 

California  Legislation:  Substantial- 


ly same:  C.  C.  P.  1872,  Sec.  672;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Inspection  of  Docket. 

Sec.  4459.  The  docket  kept  by  the  clerk  is  open  at  all  times  dur- 
ing office  hours  for  the  inspection  of  the  public,  without  charge. 
The  clerk  must  arrange  the  several  dockets  kept  by  him  in  such  a 
manner  as  to  facilitate  their  inspection. 


Historical:  Rev.  St.  1887,  Sec.  4459. 
C.  C.  P.  1881,  Sec.  427. 

California  Legislation:     Same;  C. 


C.  P.  1872,  Sec.  673;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Transcript  of  Docket. 

Sec.  4460.  A  transcript  of  the  original  docket  certified  by  the 
clerk,  may  be  filed  with  the  recorder  of  any  other  county,  and  from 
the  time  of  the  filing  the  judgment  becomes  a  lien  upon  all  the  real 
property  of  the  judgment  debtor,  not  exempt  from  execution  in  such 
county,  owned  by  him  at  the  time,  or  which  he  may  afterwards  and 
before  the  lien  expires,  acquire.  The  lien  continues  for  two  years, 
unless  the  judgment  be  previously  satisfied,  or  unless  the  enforce- 
ment of  the  judgment  be  stayed  upon  appeal,  as  hereinbefore  pro- 
vided. 


Historical:  Rev.  St.  1887,  Sec.  4460. 
See  C.  C.  P.  1881,  Sec.  428. 

California  Legislation :  Same 
through  "satisfied",  rest  omitted:  C. 
C.  P.  1872,  Sec.  674;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Certified  copy  of 
judgment  may  be  recorded  without 
further  proof:    Sec.  3150. 


Creation  of  Lien:  It  is  not  neces- 
sary, in  order  to  create  a  lien  upon 
the  real  estate  of  the  judgment  debt- 
or, that  the  certified  transcript  of 
the  original  docket  be  recorded;  the 
filing  of  the  transcript  to  be  recorded 
is  sufficient  to  greate  the  lien.  Moore 
v.  Taylor  (1876)   1  Ida.  630. 


Entry  of  Satisfaction. 

Sec.  4461.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an  ac- 
knowledgment of  satisfaction  filed  with  the  clerk,  made  in  the  man- 
ner of  an  acknowledgment  of  a  conveyance  of  real  property  by  the 
judgment  creditor-;  or  by  his  endorsement  on  the  face,  or  on  the 
margin  of  the  record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed. 

Whenever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon 
an  execution,  the  party  or  attorney  must  give  such  acknowledgment 
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or  make  such  indorsement,  and  upon  motion  the  court  may  compel 
it,  or  may  order  the  entry  of  satisfaction  to  be  made  without  it. 


Historical:  Rev.  St.  1887,  Sec.  4461. 
C.  C.  P.  1881,  Sec.  429. 

California  Legislation:  Same  ex- 
cept the  words  "or  by  his  indorse- 
ment on  the  face,  or  on  the  margin 
of  the  record  of  the  judgment",  in  the 
first  paragraph,  and  the  words  "or 
make  such  indorsement"  after  "ac- 
knowledgment" in  the  second  para- 
graph, are  omitted:  C.  C.  P.  1872,  Sec. 
675;  now  same  as  amended:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 

Vacation  of  Satisfaction:  Upon 
motion  made  by  the  judgment  cred- 
itor to  vacate  and  set  aside  a  satis- 
faction on  the  grounds  that  the  nec- 
essary and  requisite  showing  had  not 
been  made  and  presented  to  the  clerk 


as  required  by  the  provisions  of  the 
statute,  and  upon  the  hearing  of  such 
motion  the  judgment  debtor  makes 
a  showing  that  he  has  in  fact  paid 
the  judgment,  although  the  showing 
so  made  is  not  such  as  would  author- 
ize the  clerk  to  enter  satisfaction  of 
judgment,  it  is  made  the  duty  of  the 
court  to  hear,  examine,  and  consider 
such  showing,  and  the  evidence  in 
support  thereof,  and,  if  he  finds  that 
in  fact  the  judgment  has  not  been 
paid,  he  should  thereupon  either  deny 
the  motion  or  vacate  such  satisfac- 
tion, and  himself  make  an  order  di- 
recting the  entry  of  satisfaction  of  the 
judgment.  Tanner  v.  Wood  (1907)  13 
Ida.  .  .  . :  90  Pac.  733. 


Judgments  of  Federal  Courts:  Lien. 

Sec.  4462.  Judgments  in  the  District  or  Circuit  Courts  of  the 
United  States,  if  rendered  in  this  State,  may  be  made  liens  upon  the 
real  estate  owned  by  the  defendant,  and  also  upon  all  real  estate  he 
may  subsequently  acquire,  the  same  as  if  obtained  in  the  District 
Court  of  the  State,  by  filing  an  attested  copy  of  the  judgments  in  the 
office  of  the  county  recorder  of  the  county  in  which  the  real  estate 
is  situated;  and  no  lien  shall  attach  to  the  lands  or  other  realty  in 
any  county  of  this  State  until  the  date  of  filing  such  transcript,  ex- 
cept in  the  county  wherein  the  judgment  was  rendered,  in  which  case 
the  lien  shall  attach  from  the  date  of  such  rendition. 

Historical:  Laws  1899,  80,  Sec.  1; 
re-enacting  Laws  1890-91,  119,  Sec.  1. 

Same:  Fees  for  Filing  Transcripts. 

Sec.  4463.  The  recorder  shall,  on  the  filing  of  such  transcript  in 
his  office,  immediately  proceed  to  record  and  index  the  same  in  a  sep- 
arate book  for  that  purpose,  in  the  same  manner  as  a  judgment  ren- 
dered in  the  court  of  his  own  county,  and  he  shall  be  allowed  to 
charge  and  receive  the  same  fees  as  provided  by  law  for  like  service. 

Historical:  Laws  1899,  80,  Sec.  2; 
re-enacting  Laws  1890-91,  119,  Sec.  2. 

Same:  Satisfaction  of  Judgment. 

Sec.  4464.  When  the  amount  due  on  any  judgment  is  paid  off  or 
satisfied  in  full,  the  plaintiff,  or  those  legally  acting  for  him,  must 
acknowledge  satisfaction  thereof  in  the  margin  of  the  record  of  the 
judgment,  or  by  the  execution  of  an  instrument  in  writing,  referring 
to  the  judgment,  duly  acknowledged  and  filed  in  the  office  of  the  re- 
corder of  the  county,  in  every  county  where  the  judgment  is  a  lien. 
If  he  fails  to  do  so  within  sixty  days  after  having  been  requested  in 
writing  so  to  do,  he  shall  forfeit  to  the  defendant  the  sum  of  fifty 
dollars. 


Historical:  Laws  189  9,  80,  Sec.  3; 
re-enacting  Laws  1890-91,  119,  Sec. 
3.     Omitting  "and  to  have  it"  before 


"duly  acknowledged  and  filed"  to 
make  the  section  grammatical. 
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TITLE  9. 

OF  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL 

ACTIONS. 


Chapter 
1.    The  execution. 


Chapter 
2.  Proceedings 


the  execution. 


supplementary  to 


CHAPTER  1. 
THE  EXECUTION. 


Section 

447  0.    Time  within  which  the  execu- 
tion may  issue. 

4471.  Form  of  writ. 

4472.  When  returnable:    Record  in 
execution  book. 

4473.  Enforcement  of  judgment  by 
execution. 

4474.  Execution  after  five  years. 

4475.  Execution  after  death. 

4476.  To  whom  directed. 

4477.  Property  liable  to  seizure. 

447  8.     Claim    of    property    by  third 
person. 

447  9.     Exemption  in  favor  of  married 
woman. 

4480.     Exemptions  in  general. 
4  481.     Execution  of  writ. 

4482.  Sale  of  property:  Notice. 

4483.  Sale   without   notice:  Penalty. 

4484.  Conduct  of  sale. 

4  4  85.     Refusal      to      pay  purchase 
money:  Re-sale. 


Section 

4486.    Same:   Officers  may  reject  bid. 

4  487.    Limitation  of  officers'  liability. 

4488.    Delivery   of   property  to  pur- 
chaser. 

4  489.    Certificate  of  sale. 

4  4  90.     Same:    Real  property. 

4  490a.  Execution  of  deed  by  succes- 
sor in  office. 

4491.  Redemption:    By  whom  made. 

4492.  Same:   How  made. 

4493.  Same:      Subsequent  redemp- 
tions. 

4494.  Redemption  money:   To  whom 
paid  and  how  payable. 

4495.  Redemptioner  must  serve  pa- 
pers. 

4496.  Court  may  restrain  waste. 

4497.  Right  to  rents  and  profits. 

4498.  Failure    of   title:    Revival  of 
judgment. 

4499.  Contribution     between  joint 
debtors. 


Note:  Sale  of  corporate  franchises  on  execution:  Sees.  2778-2783.  Sale 
of  homestead  on  execution:  Sees.  3181-3195.  Enforcement  of  judgment 
against  counties;  claim  to  be  presented  to  commissioners:    Sec.  1903. 

Time  Within  Which  Execution  May  Issue. 

Sec.  4470.  The  party  in  whose  favor  judgment  is  given,  may,  at 
any  time  within  five  years  after  the  entry  thereof,  have  a  writ  of 
execution  issued  for  its  enforcement. 


Historical:  Rev.  St.  1887,  Sec.  4470. 
C.  C.  P.  1881,  Sec.  430. 

California  L/egislation :  Same:  C. 
C.  P.  18  72,  Sec.  681;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

Cross  Reference:  Execution  may 
be    issued    on    abstract    of  judgment 


from  justice's  court:  Sec.  4735.  Exe- 
cution may  issue  on  orders  for  the 
payment  of  money:  Sec.  4884.  Exe- 
cution not  to  issue  on  judgment 
against  executor  or  administrator: 
Sec.  5  47  4.  Tax  lien  has  effect  of  exe- 
cution:    Sec.  1649. 


Form  ©f  Writ. 

Sec.  4471.  The  writ  of  execution  must  be  issued  in  the  name  of 
the  people,  sealed  with  the  seal  of  the  eourt,  and  subscribed  by  the 
clerk,  and  be  directed  to  the  sheriff,  and  it  must  intelligently  refer 
to  the  judgment,  stating  the  eourt,  the  county  where  the  judgment 
roll  is  filed,  and  if  it  be  for  money,  the  amount  thereof,  and  the 
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amount  actually  due  thereon,  and  if  made  payable  in  a  specified  kind 
of  money,  or  currency,  as  provided  in  Section  4453,  the  execution 
must  also  state  the  kind  of  money  or  currency  in  which  the  judgment 
is  payable,  and  must  require  the  sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  must 
require  the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the 
personal  property  of  such  debtor,  and  if  sufficient  personal  property 
cannot  be  found,  then  out  of  his  real  property;  or  if  the  judgment 
be  a  lien  upon  real  property,  then  out  of  the  real  property  belonging 
to  him  on  the  day  when  the  judgment  was  docketed,  or  at  any  time 
thereafter;  or  if  the  execution  be  issued  to  a  county  other  than  the 
one  in  which  the  judgment  was  recovered,  on  the  day  when  the  tran- 
script of  the  docket  was  filed  in  the  office  of  the  recorder  of  such 
county,  stating  such  day,  or  any  time  thereafter; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the 
personal  representatives,  heirs,  devisees,  legatees,  tenants,  or  trus- 
tees, it  must  require  the  sheriff  to  satisfy  the  judgment,  with  inter- 
est, out  of  such  property; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  must  re- 
quire the  sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of 
the  county  until  he  pay  the  judgment,  with  interest,  or  be  discharged 
according  to  law; 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  Section  4453,  it  must  also 
require  the  sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
rency in  which  the  judgment  is  made  payable,  and  the  sheriff  must 
refuse  payment  in  any  other  kind  of  money  or  currency;  and  in  case 
of  levy  and  sale  of  the  property  of  the  judgment  debtor,  he  must  re- 
fuse payment  from  any  purchaser  at  such  sale  in  any  other  kind  of 
money  or  currency  than  that  specified  in  the  execution.  The  sheriff 
collecting  money  or  currency  in  the  manner  required  by  this  chap- 
ter, must  pay  to  the  plaintiff  or  party  entitled  to  recover  the  same, 
the  same  kind  of  money  or  currency  received  by  him,  and  in  case  of 
neglect  or  refusal  so  to  do,  he  shall  be  liable  on  his  official  bond  to 
the  judgment  creditor  in  three  times  the  amount  of  the  money  so 
collected ; 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  must  require  the  sheriff  to  deliver  the  possession  of  the 
same,  describing  it,  to  the  party  entitled  thereto,  and  may  at  the 
same  time  require  the  sheriff  to  satisfy  any  costs,  damages,  rents,  or 
profits  recovered  by  the  same  judgment,  out  of  the  personal  property 
of  the  person  against  whom  it  was  rendered,  and  the  value  of  the 
property  for  which  the  judgment  was  rendered,  to  be  specified  there- 
in, if  a  delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property,  as  provided 
in  the  first  subdivision  of  this  section. 


Historical:  Rev.  St.  1887,  Sec.  4471. 
C.  C.  P.  1881,  Sec.  431. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  682;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cross  Reference:  Execution  from 
Justice's  court  to  contain  similar  di- 


rections: Sec.  4742.  Discharge  of 
lien  of  execution  on  the  records  after 
lien  has  been  lost  or  destroyed:  Sec. 
4325.  Sheriff  must  indorse  time  of 
reception  on  process:  Sec.  2024. 
Sheriff  is  justified  by  and  must  exe- 
cute process  regular  on  its  face:  See. 
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2  035.  Liability  of  sheriff  for  neglect 
or  refusal  to  levy:  Sec.  2  02  8.  De- 
livery of  execution  by  sheriff  to  suc- 
cessor on  expiration  of  term  of  office: 
Sec.  2045. 

Execution  in  Replevin:  The  losing 
party  in  an  action  of  elaim  and  de- 
livery does  not  have  the  option  of  re- 


turning or  paying  for  the  property  as 
he  may  elect;  the  property  must  be 
returned  in  specie  if  it  can  be  done 
and  it  is  only  in  case  that  it  cannot 
be  so  returned  that  the  value  thereof 
can  be  paid.  Johnson  v.  Fraser  (1888) 
2  Ida.  404;  18  Pac.  48. 


When  Returnable:  Record  in  Execution  Book. 

Sec.  4472.  The  execution  may  be  made  returnable,  at  any  time 
not  less  than  ten  nor  more  than  sixty  days  after  its  receipt  by  the 
sheriff,  to  the  clerk  with  whom  the  judgment  roll  is  filed.  When  the 
execution  is  returned,  the  clerk  must  attach  it  to  the  judgment  roll. 
If  any  real  estate  be  levied  upon,  the  clerk  must  record  the  execu- 
tion and  the  return  thereto  at  large,  and  certify  the  same  under  his 
hand  as  true  copies  in  a  book  to  be  called  the  "Execution  book," 
which  book  must  be  indexed  with  the  names  of  the  plaintiffs  and  de- 
fendants in  execution  alphabetically  arranged,  and  kept  open  at  all 
times  during  office  hours  for  the  inspection  of  the  public  without 
charge.  It  is  evidence  of  the  contents  of  the  originals  whenever  they, 
or  any  part  thereof,  may  be  destroyed,  mutilated  or  lost. 


Historical:  Rev.  St.  1887,  Sec.  4472. 
C.  C.  P.  1881,  Sec.  432. 

California  Legislation:  Same  ex- 
cept words  "destroyed  or  mutilated" 
for  "destroyed,  mutilated  or  lost"  at 
end:  C.  C.  P.  1872,  Sec.  683;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Return  of  process 
by  sheriff  after  expiration  of  term  of 
office:  Sec.  2047:  Return  is  prima 
facie  evidence  of  facts:  Sec.  2026. 
Penalty  for  failure  to  return:  Sec. 
2027. 


Enforcement  of  Judgment  by  Execution. 

Sec.  4473.  When  the  judgment  is  for  money,  or  the  possession  of 
real  or  personal  property,  the  same  may  be  enforced  by  a  writ  of  exe- 
cution; and  if  the  judgment  direct  that  the  defendant  be  arrested, 
the  execution  may  issue  against  the  person  of  the  judgment  debtor, 
after  the  return  of  an  execution  against  his  property  unsatisfied  in 
whole  or  part;  when  the  judgment  requires  the  sale  of  property,  the 
same  may  be  enforced  by  a  writ  reciting  such  judgment,  or  the  ma- 
terial parts  thereof,  and  directing  the  proper  officer  to  execute  the 
judgment  by  making  the  sale  and  applying  the  proceeds  in  conform- 
ity therewith;  when  the  judgment  requires  the  performance  of  any 
other  act  than  as  above  designated,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  the  same  is  rendered, 
or  upon  the  person  or  officer  required  thereby  or  by  law  to  obey  the 
same,  and  obedience  thereto  may  be  enforced  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4473. 
C.  C.  P.  1881,  Sec.  433. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  684;  same  now  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Directions  to  Officer:    A  writ  which 


fails  to  direct  proper  officers  to  exe- 
cute the  judgment  is  not  void.  Wilson 
v.  Gray  (1897)  5  Ida.  218;  47  Pac.  942. 

Amendment  of  Writ:  The  recitals 
of  the  writ  may  be  amended  upon 
proper  showing.  Wilson  v.  Gray 
(1897)  5  Ida.  218;  47  Pac.  942. 


Execution  After  Five  Years. 

Sec.  4474.  In  all  cases  other  than  for  the  recovery  of  money,  the 
judgment  may  be  enforced  or  carried  into  execution  after  the  lapse 
of  five  years  from  the  date  of  its  entry,  by  leave  of  the  court,  upon 
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motion,  or  by  judgment  for  that  purpose,  founded  upon  supplemental 
pleadings. 


Historical:  Rev.  St.  1887,  Sec.  447  4. 
C.  C.  P.  1881,  Sec.  434. 


California  Legislation : 


Same: 


C.  P.  1872,  Sec.  685;  Deering's  Code, 
ib.;  additional  provisions,  as  amend- 
ed:   Kerr's  Code,  ib. 


Execution  After  Death. 

Sec.  4475.  Notwithstanding  the  death  of  a  party  after  the  judg- 
ment, execution  thereon  may  be  issued,  or  it  may  be  enforced  as  fol- 
lows : 

1.  In  the  case  of  the  death  of  the  judgment  creditor,  upon  the 
application  of  his  executor  or  administrator,  or  successor  in  interest ; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment 
be  for  the  recovery  of  real  or  personal  property,  or  the  enforcement 
of  a  lien  thereon. 


Cross  Reference:  Execution  not  to 
issue  after  death:     Sec.  5475. 


Historical:  Rev.  St.  1887,  Sec.  4475. 
C.  C.  P.  1881,  Sec.  435. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  686;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

To  Whom  Directed. 

Sec.  4476.  Where  the  execution  is  against  the  property  of  the 
judgment  debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in 
the  State.  Where  it  requires  the  delivery  of  real  or  personal  prop- 
erty, it  must  be  issued  to  the  sheriff  of  the  county  where  the  property, 
or  some  part  thereof,  is  situated.  Executions  may  be  issued  at  the 
same  time  to  different  counties. 


Historical:  Rev.  St.  1887,  Sec.  4476. 
C.  C.  P.  1881,  Sec.  436. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  687;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Property  Liable  to  Seizure. 

Sec.  4477.  All  goods,  chattels,  moneys,  and  other  property,  both 
real  and  personal,  or  any  interest  therein  of  the  judgment  debtor, 
not  exempt  by  law,  and  all  property  and  rights  of  property,  seized 
and  held  under  attachment  in  the  action,  are  liable  to  execution. 
Shares  and  interest  in  any  corporation  or  company,  and  debts  and 
credits,  and  all  other  property  both  real  and  personal,  or  any  interest 
in  either  real  or  personal  property,  and  all  other  property  not  capa- 
ble of  manual  delivery,  may  be  attached  on  execution  in  like  manner 
as  upon  writs  of  attachment.  Gold  dust  must  be  returned  by  the 
officer  as  so  much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not  affected  by 
the  execution. 


Historical:  Rev.  St.  1887,  Sec.  4477. 
C.  C.  P.  1881,  Sec.  437. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  688;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Manner  of  levy- 
ing attachments:     Sec.  4307. 

Cited:  Wells  v.  Price  (1899)  6  Ida. 
490;  56  Pac.  266. 


Claim  of  Property  by  Third  Person. 

Sec.  4478.  If  the  property  levied  on  be  claimed  by  a  third  person 
as  his  property,  the  sheriff  may  summon  from  his  county  six  per- 
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sons  qualified  as  jurors  between  the  parties,  to  try  the  validity  of  the 
claim.  He  must  also  give  notice  of  the  claim  and  of  the  time  of  trial 
to  the  plaintiff,  who  may  appear  and  contest  the  claim  before  the 
jury.  The  jury  and  the  witnesses  must  be  sworn  by  the  sheriff,  and 
•if  their  verdict  be  in  favor  of  the  claimant,  the  sheriff  may  relinquish 
the  levy,  unless  the  judgment  creditor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff  and  the  wit- 
nesses must  be  paid  by  the  claimant,  if  the  verdict  be  against  him; 
otherwise  by  the  plaintiff.  Each  party  must  deposit  with  the  sheriff, 
before  the  trial,  the  amount  of  his  fees  and  the  fees  of  the  jury,  and 
the  sheriff  must  pay  the  same  to  the  prevailing  party. 


Cross  Reference:  Claims  in  attach- 
ment tried  under  this  section:  Sec. 
4314. 


Historical:   Rev.  St.  1887,  Sec.  44  7  8. 
C.  C.  P.  1881,  Sec.  438. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  689;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 

Exemption  in  Favor  of  Married  Woman. 

Sec.  4479.  All  real  and  personal  estate  belonging  to  any  married 
woman  at  the  time  of  her  marriage,  or  to  which  she  subsequently 
becomes  entitled  in  her  own  right,  and  all  the  rents,  issues  and  profits 
thereof,  and  all  compensation  due  or  owing  for  her  personal  services, 
is  exempt  from  execution  against  her  husband. 


Historical:  Rev.  St.  1887,  Sec.  4479 
C.  C.  P.  1881,  Sec.  439. 

Exemption  of  Wife's  Property:  Un- 
der the  provisions  of  this  section,  the 
increase  of  a  married  woman's  sepa- 
rate property  (in  this  case  consisting 
of  cattle)  is  exempt  from  execution 
against  her  husband.     Thorn  v.  An- 


derson (1900)  7  Ida.  421;  63  Pac.  592. 
The  issues  and  profits  arising  from 
the  investment  of  the  separate  prop- 
erty of  the  wife  is  not  liable  upon  ex- 
ecution against  her  husband.  Evans 
v.  Kroutinger  (1903)  9  Ida.  153;  72 
Pac.  882. 


Exemptions  in  General. 

Sec.  4480.  In  addition  to  the  homestead  exempted  by  the  Civil 
Code,  the  following  property  belonging  to  an  actual  resident  of  the 
State,  is  exempt  from  execution,  except  as  herein  otherwise  specially 
provided : 

First.  Chairs,  tables,  desks  and  books  to  the  value  of  two  hund- 
red dollars,  belonging  to  the  judgment  debtor; 

Second.  Necessary  household,  table,  and  kitchen  furniture  be- 
longing to  the  judgment  debtor,  including  one  sewing  machine  in 
actual  use  in  a  family  or  belonging  to  a  woman,  stoves,  stovepipe  and 
stove  furniture*  beds,  bedding  and  bedsteads,  not  exceeding  in  value 
three  hundred  dollars;  wearing  apparel,  hanging  pictures,  oil  paint- 
ings and  drawings,  drawn  or  painted  by  any  member  of  the  family, 
and  family  portraits  and  their  necessary  frames;  provisions  actually 
provided  for  individual  or  family  use  sufficient  for  six  months;  two 
cows  with  their  sucking  calves  and  two  hogs  with  their  sucking  pigs ; 

Third.  The  farming  utensils  or  implements  of  husbandry  of  a 
farmer  not  exceeding  in  value  the  sum  of  three  hundred  dollars; 
also  four  (4)  oxen  or  four  (4)  horses,  or  four  (4)  mules,  to  be  se- 
lected by  the  claimant,  and  their  harness,  one  car  or  wagon,  and 
food  for  such  oxen,  horses  or  mules  for  six  months;  also  a  water 


Ch.  1. 


EXECUTION 


173 


right  not  to  exceed  one  hundred  and  sixty  inches  of  water,  used  for 
the  irrigation  of  lands  actually  cultivated  by  him;  also  the  crop  or 
crops  -growing  or  grown  on  fifty  acres  of  land,  leased,  owned  or 
possessed  by  the  person  cultivating  the  same ; 

Fourth.  Tools  or  implements  of  a  mechanic  or  artisan  necessary 
to  carry  on  his  trade,  not  exceeding  in  value  the  sum  of  five  hundred 
dollars;  the  notarial  seal  and  records  of  a  notary  public;  the  instru- 
ments and  chest  of  a  surgeon,  physician,  surveyor  and  dentist,  neces- 
sary to  the  exercise  of  their  profession,  with  their  scientific  and  pro- 
fessional libraries;  the  law  professional  libraries  and  office  furniture 
of  attorneys,  counselors  and  judges,  and  the  libraries  of  ministers 
of  the  gospel; 

Fifth.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars ;  also  his  sluices,  pipes,  hose,  windlass, 
derrick,  cars,  pumps  and  tools  not  exceeding  in  value  two  hundred 
dollars;  also  one  saddle  animal  and  one  pack  animal  together  with 
their  saddles  and  equipments  belonging  to  a  miner  actually  engaged 
in  prospecting,  not  exceeding  in  value  two  hundred  and  fifty  dollars. 

Sixth.  Two  oxen,  two  horses,  or  two  mules  and  their  harness; 
and  one  cart,  wagon,  dray  or  truck,  by  the  use  of  which  a  cartman, 
drayman,  truckman,  huckster,  peddler,  hackman,  teamster  or  other  la- 
borer habitually  earns  a  living;  and  one  horse  with  vehicles  and  har- 
ness or  other  equipments  used  by  a  physician,  surgeon  or  minister  of 
the  gospel  in  making  his  professional  visits,  with  food  for  such  oxen, 
horses  or  mules  for  six  months; 

Seventh.  The  earnings  of  a  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preceding  the 
levy  of  the  execution,  or  levy  of  attachment,  when  it  appears  by  the 
debtor's  affidavit  or  otherwise  that  such  earnings  are  necessary  for 
the  use  of  his  family  residing  in  this  State,  supported  wholly  or  in 
part  by  his  labor; 

Eighth.  The  shares  held  by  the  member  of  a  homestead  associa- 
tion, or  building  or  loan  association,  duly  incorporated  under  the  laws 
of  the  State  of  Idaho,  not  exceeding  in  value  one  thousand  dollars — 
if  the  person  holding  the  shares  is  not  the  owner  of  a  homestead  under 
the  laws  of  this  State ; 

Ninth.  All  moneys,  benefits,  privileges  or  immunities,  accruing 
or  in  any  manner  growing  out  of  any  life  insurance  on  the  life  of  the 
debtor,  to  an  amount  represented  by  an  annual  premium  not  exceed- 
ing two  hundred  and  fifty  dollars ; 

Tenth.  All  fire  engines,  hooks  and  ladders  with  the  carts,  trucks 
and  carriages,  hose,  buckets,  implements  and  apparatus  thereto  ap- 
pertaining, and  all  furniture  and  uniforms  of  any  fire  company  or 
department  organized  under  any  law  of  this  State; 

Eleventh.  All  arms,  uniforms  and  accouterments  required  by  law 
to  be  kept  by  any  person,  also  one  gun ; 

Twelfth.  All  court  houses,  jails,  public  offices  and  buildings, 
school  houses,  lots,  grounds  and  personal  property  appertaining  there- 
to, the  fixtures,  furniture,  books,  papers,  and  appurtenances  belonging 
and  pertaining  to  the  court  house,  jail  and  public  offices  belonging  to 
any  county  of  this  State,  or  for  the  use  of  schools,  and  all  cemeteries, 
public  squares,  parks  and  places,  public  buildings,  town  halls,  mar- 
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kets,  buildings  for  the  use  of  fire  departments  and  military  organiza- 
tions, and  the  lots  and  grounds  thereto  belonging  and  appertaining, 
owned  or  held  by  any  town  or  incorporated  city,  or  dedicated  by  such 
town  or  city  to  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organized  under  the  laws  of  this  State.  No 
article  or  species  of  property  mentioned  in  this  section  is -exempt  from 
execution  issued  upon  a  judgment  recovered  for  its  price  or  upon  a 
mortgage  thereon. 


Historical:  Rev.  St.  1887,  Sec.  4480, 
(See  C.  C.  P.  1881,  Sec.  440)  amend- 
ed Laws  1895,  85,  Sec.  1;  re-enacted 
Laws  1899,  251,  Sec.  1. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  690;  as 
amended:  Deering's  Code,  ib.;  further 
amended:  Kerr's  Code,  ib. 

Cross  Reference:  Fraternal  insur- 
ance benefits  exempt  from  attach- 
ment and  execution:  Sec.  2  898.  Pref- 
erence of  claims  for  wages  over  exe- 
cutions and  attachments:  Sec.  5147. 
Exemption  of  homestead:  Sec.  3176; 
same — to  what  judgments  subject: 
Sec.  3177;  same — sale  of  homestead: 
Sees.  3181-3195. 

Cited:  Gans  v.  Steele  (1909)  7  Ida. 
143;  61  Pac.  286;  Kindall  v.  Lincoln 
Hdw.  &  Imp.  Co.  (1902)  S  Ida.  664; 
70  Pac.  1056. 

Who  Are  Residents:  A  person  liv- 
ing with  his  family  on  an  Indian  res- 
ervation within  the  limits  of  the 
State,  although  a  trespasser  thereon, 
is  nevertheless  a  resident  of  the  State 
and  entitled  to  the  benefit  of  the  ex- 
emption laws  as  such.  Coey  v.  Cleg- 
horn  (1904)  10  Ida.  166;  79  Pac.  72. 

Teamster's  Exemption:  A  party 
claiming  a  teamster's  exemption,  must 
be  an  actual  resident  of  the  State  and 
must  be,  at  the  time  of  the  claim,  a 
teamster  using  his  team  habitually  as 
a  means  of  livelihood.  O'Connor  v. 
Langdon  (1891)  3  Ida.  61;  26  Pac. 
65  9.  One  who  has  purchased  horses 
and  a  wagon  with  the  intention  of 


engaging  in  the  business  of  a  team- 
ster, is  entitled  to  claim  them  as  ex- 
empt against  an  attachment  issued 
while  he  is  negotiating  for  the  pur- 
chase of  the  remainder  of  his  outfit 
and  before  he  has  actually  started  in 
business  as  a  teamster.  Cleveland  v. 
Andrews  (1896)  5  Ida.  65;  46  Pac. 
1025. 

"Exemption  of  Wages:  The  act  of  a 
debtor  in  procuring  a  third  person  to 
draw  the  debtor's  wages  from  his  em- 
ployer, and  te  hold  them  subject  to 
the  call  of  the  debtor,  does  not  con- 
stitute such  commingling  of  the  wages 
with  other  funds  as  to  defeat  the 
debtor's  right  of  exemption.  Elliott 
v.  Hall  (1892)  3  Ida.  421;  35  Am.  St. 
Rep.  285;  31  Pac.  796. 

Estoppel  to  Claim  Exemption:  The 

fact  that  a  debtor  disclaims  owner- 
ship of  property  at  the  time  of  the 
levy  of  an  attachment  thereon,  does 
not  estop  him  to  afterwards  claim  the 
property  as  exempt,  where  he  did  not 
in  any  way  advise,  consent  or  agree  to 
the  levy  and  did  not  mislead  the  offi- 
cer or  prevent  him  from  making  the 
levy.  Coey  v.  Cleghorn  (1904)  10 
Ida.  166;  79  Pac.  72. 

Release  of  Exempt  Property:  After 
the  sheriff  has  returned  an  execution, 
he  has  no  authority  to  release  the 
property  levied  on,  on  the  ground 
that  it  is  exempt,  but  such  a  release 
can  only  be  obtained  by  order  of  the 
court  or  judge.  Roth  v.  Duvall  (1867) 
1  Ida.  149. 


Execution  of  Writ. 

See.  4481.  The  sheriff  must  execute  the  writ  against  the  property 
of  the  judgment  debtor,  by  levying  on  a  sufficient  amount  of  property 
if  there  be  sufficient;  collecting  or  selling  the  things  in  action,  and 
selling  the  other  property,  and  paying  to  the  plaintiff  or  his  attorney 
so  much  of  the  proceeds  as  will  satisfy  the  judgment.  Any  excess 
in  the  proceeds  over  the  judgment  and  accruing  costs  must  be  re- 
turned to  the  judgment  debtor,  unless  otherwise  directed  by  the  judg- 
ment or  order  of  the  court.  When  there  is  more  property  of  the 
judgment  debtor  than  is  sufficient  to  satisfy  the  judgment  and  accru- 
ing costs  within  the  view  of  the  sheriff,  he  must  levy  only  on  such  part 
of  the  property  as  the  judgment  debtor  may  indicate,  if  the  property 
indicated  be  amply  sufficient  to  satisfy  the  judgment  and  costs. 


Historical:  Rev.  St.  1887,  Sec.  4481. 
C.  C.   P.   1881,   Sec.  441. 


California  Legislation:  Somewhat 
similar:    C.  C.  P.  1872,  Sec.  691;  now 
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Deering's  Code, 


case  of  at- 
be  satisfied 


same,  as  amended: 
ib.;  Kerr's  Code,  ib. 

Cross,  Reference:  In 
tachment  judgment  to 
out  of  attached  property:  Sec.  4315. 
Levy  on  deposits  of  securities  made  by 
surety  company:  Sec.  2939.  When 
defendant  dies  after  execution  issued, 
the  officer  must  account  to  the  ex- 
ecutor or  administrator  for  any  sur- 


plus: Sec.  5475.  Penalty  for  neg- 
lect or  refusal  of  sheriff  to  pay  over 
money:     Sec.  2029. 

Execution  by  Constable:  Where  a 
constable  seizes  property  under  an  at- 
tachment, he  may  sell  the  attached 
property  under  an  execution  issued  on 
the  same  and  directed  to  the  sheriff 
of  the  county.  Pecotte  v.  Oliver 
(1886)  2  Ida.  251;  10  Pac.  302. 


Sale  of  Property:  Notice. 

Sec.  4482.  Before  the  sale  of  the  property  on  execution  notice 
thereof  must  be  given  as  follows: 

1.  In  case  of  perishable  property,  by  posting  a  written  notice  of 
the  time  and  place  of  sale  in  three  (3)  public  places  of  the  precinct 
or  city  where  the  sale  is  to  take  place,  for  such  time  as  may  be  reas- 
onable, considering  the  character  and  condition  of  the  property ; 

2.  In  case  of  other  personal  property,  by  posting  a  similar  notice 
in  three  (3)  public  places  in  the  precinct  or  city  where  the  sale  is  to 
take  place  for  not  less  than  five  nor  more  than  ten  days  before  the 
time  set  for  the  sale,  or  by  publishing  a  copy  thereof  at  least  one 
week,  and  not  more  than  two  weeks,  in  a  newspaper  published  in  the 
county,  if  there  be  one; 

3.  In  case  of  real  property,  by  posting  a  similar  notice  particu- 
larly describing  the  property,  for  tweaty  days,  in  three  (3)  public 
places  in  the  precinct  or  city  where  the  property  is  situated,  and  also 
where  the  property  is  to  be  sold,  and  by  publishing  a  copy  thereof 
once  a  week  for  the  same  period  befo*e  the  time  set  for  the  sale,  in  a 
newspaper  published  in  the  county,  if  there  be  one.  When  the 
judgment  under  which  the  property  is  to  be  sold  is  made  payable 
in  a  specified  kind  of  money  or  currency,  the  several  notices  re- 
quired by  this  section  must  state  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale,  which  must  be  the  same  as 
that  specified  in  the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4482, 
(see  C.  C.  P.  1881,  Sec.  442)  amend- 
ed Laws  1895,  40,  Sec.  1;  re-enacted 
Laws  1899,  243,  Sec.  1;  amended 
Laws  1901,  156,  Sec.  1;  amended 
Laws   1907,   34,   Sec.  1. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  692;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:    (Dis  Of).)  First  Nat.  Bk.  of 


Pocatello  v.  Bunting  &  Co.  (1900)  T 
Ida.    387;    63   Pac.  694. 

Sufficiency  of  Notice:  Notice  of 
sale  of  real  estate  levied  upon  by 
execution  may  be  made  either  by 
posting  notices  or  by  publication,  m 
the  discretion  of  the  sheriff  or  the 
attorney  for  the  execution  plaintiff, 
Ollis  v.  Kirkpatrick  (1891)  3  Ida.  247; 
28  Pac.  435. 


Sale  Without  Notice:  Penalty. 

See.  4483.  An  officer  selling  without  the  notice  prescribed  by 
the  last  section  forfeits  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages;  and  a  person  willfully 
taking  down  or  defacing  the  notice  posted,  if  done  before  the  sale 
or  the  satisfaction  of  the  judgment  (if  the  judgment  be  satisfied 
before  sale),  forfeits  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  4483. 
C.  C.  P.  1881,  Sec.  443. 

California  Legislation:  Same:  C. 
C.  P.  1S72,  Sec.  693;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Hole  v.  Van  Duaer  (190S| 
11  Ida.  n;  81  Pac.  109. 
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Conduct  of  Sale. 

See.  4484.  AH  sales  of  property  under  execution  must  be  made  at 
auction,  to  the  highest  bidder,  between  the  hours  of  nine  in  the  morn- 
ing and  fiye  in  the  afternoon.  After  sufficient  property  has  been 
sold  to  satisfy  the  execution,  no  more  can  be  sold.  Neither  the  officer 
holding  the  execution  nor  his  deputy  can  become  a  purchaser,  or  be 
interested  in  any  purchase,  at  such  sale.  When  the  sale  is  of  per- 
sonal property,  eapable  of  manual  delivery,  it  must  be  within  view 
of  those  who  attend  the  sale,  and  be  sold  in  such  pareels  as  are  likely 
to  bring  the  highest  price ;  and  when  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be  sold  separately, 
or  when  a  portion  of  such  real  property  is  claimed  by  a  third  person, 
and  he  requires  it  to  be  sold  separately,  such  portion  must  be  thus  sold. 
The  judgment  debtor,  if  present  at  the  sale,  may  also  direct  the  order 
in  which  property,  real  or  personal,  shall  be  sold,  when  such  prop- 
erty consists  of  several  known  lots  or  parcels,  or  of  articles  which 
can  be  sold  to  advantage  separately,  and  the  sheriff  must  follow 
such  directions. 


Historical:  Rev.  St.  1887,  Sec.  4484. 
C.  C.  P.  1881,  Sec.  444. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  694;  Deering's  Code, 
ib.;    Ken's   Code,  ib. 

Conduct  of  Sale: 
sale  in  a  lump  of  a 
consisting  of  three 
either  of  which  was 
times  the  amount  of  the  bid,  should 
be  set  aside.  Ollis  v.  Kirkpatrick 
(1891)  3  Ida.  247;  28  Pac.  435. 

Order  of  Sale:  A  defendant  has  the 
right  to  direct  the  order  in  which 
property  levied  upon  shall  be  sold. 
An  injunction  order  obtained  in  a 
proceeding   to    which    the  defendant 


An  execution 
tract  of  land 
separate  lots, 
worth  many 


was  not  a  party,  and  of  which  he  had 
no  notice,  directing  that  property  lev- 
ied upon  be  sold  in  an  order  different 
from  that  directed  by  the  defendant, 
is  void  as  to  the  defendant,  and  can- 
not deprive  him  of  his  statutory  right. 
Wooddy  v.  Jameson  (1897)  5  Ida. 
466;  50  Pac.  1008. 

Setting  Aside  Sale:  The  proper 
remedy  to  set  aside  a  judicial  sale 
which  has  been  wrongfully  made, 
prior  to  the  execution  of  the  sheriff's 
deed,  is  by  motion  in  the  principal 
action.  Notice  of  the  motion  should 
be  served  upon  the  adverse  party  and 
upon  the  purchaser.  Ib. 


Refusal  to  Pay  Purchase  Money:  Resale. 

Sec.  4485.  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him 
for  property  struck  off  to  him  at  a  sale  under  execution,  the  officer 
may  again  sell  the  property  at  any  time  to  the  highest  bidder,  and  if 
any  loss  be  occasioned  thereby,  the  officer  may  recover  the  amount  of 
such  loss,  with  costs,  from  the  bidder  so  refusing,  in  any  court  of 
competent  jurisdiction. 


Historical:  Rev.  St.  1887,  Sec.  4485. 
C.  C.  P.  1881,  Sec.  445. 

California  Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  695; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Officer  May  Reject  Bid. 

Sec.  4486.  When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his 
discretion,  thereafter  reject  any  subsequent  bid  of  such  person. 


Historical:  Rev.  St.  1887,  Se«.  4486. 
C.  C.  P.  1881,  Sec.  446. 

California   Legislation :    Sftmit&r  in 


part:  C.  C.  P.  1872,  Sec.  696;  same, 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Limitation  of  Officer's  Liability. 

Sec.  4487.   The  two  preceding  sections  must  not  be  construed  to 
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make  the  officer  liable  for  any  more  than  the  amount  bid  by  the  sec- 
ond or  subsequent  purchaser,  and  the  amount  collected  from  the  pur- 
chaser-refusing to  pay. 


Historical:  Rev.  St.  1887,  Sec.  4487. 
C.  C.  P.  1881,  Sec.  447. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  697;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Delivery  of  Property  to  Purchaser. 

Sec.  4488.  When  the  purchaser  of  any  personal  property  capable 
of  manual  delivery,  pays  the  purchase  money,  the  officer  making  the 
sale  must  deliver  to  the  purchaser  the  property,  and,  if  desired, 
execute  and  deliver  to  him  a  certificate  of  the  sale.  Such  certificate 
conveys  to  the  purchaser  all  the  right  which  the  debtor  had  in  such 
property  on  the  day  the  execution  or  attachment  was  levied. 


Historical:  Rev.  St.  1887,  Sec.  4488. 
C.  C.  P.  1881,  Sec.  448. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  698;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Certificate  of  Sale. 

Sec.  4489.  When  the  purchaser  of  any  personal  property  not  capa- 
ble of  manual  delivery  pays  the  purchase  money,  the  officer  making 
the  sale  must  execute  and  deliver  to  the  purchaser  a  certificate  of 
sale.  Such  certificate  conveys  to  the  purchaser  all  the  right  which 
the  debtor  had  in  such  property  on  the  day  the  execution  or  attach- 
ment was  levied. 


Historical:  Rev.  St.  1887,  Sec.  4489. 
C.  C.  P.  1881,  Sec.  449. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  699;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Real  Property. 

Sec.  4490.  Upon  a  sale  of  real  property,  the  purchaser  is  sub- 
stituted to,  and  acquires  all  the  right,  title,  interest  and  claim  of  the 
judgment  debtor  thereto;  and  all  his  right,  title,  interest  and  claim 
thereto  at  any  time  during  any  subsisting  lien  thereon  by  attachment 
in  the  action,  or  by  the  docketing  of  the  judgment.  When  the  estate 
is  less  than  a  leasehold  of  two  years'  unexpired  term,  the  sale  is  ab- 
solute. In  all  other  cases  the  property  is  subject  to  redemption,  as 
provided  in  this  chapter.  The  officer  must  give  to  the  purchaser  a 
certificate  of  sale  containing: 

1.  A  particular  description  of  the  real  property  soM; 

2.  The  price  bid  for  each  distinct  lot  or  parcel ; 

3.  The  whole  price  paid; 

4.  When  subject  t©  redemption,  it  must  be  so  stated.  And  when 
the  judgment,  under  which  the  sale  has  been  made,  is  made  payable  in 
a  specified  kind  of  money  or  currency,  the  certificate  must  also  show 
the  kind  of  money  ©r  currency  in  which  such  redemption  may  be 
made,  which  must  be  the  same  as  that  specified  in  the  judgment.  A 
duplicate  of  such  certificate  must  be  filed  for  record  by  the  officer  m 
the  office  of  the  recorder  of  the  county. 


Historical:  Rev.  St.  1887,  Sec.  4490. 
C.  C.  P.  1881,  Sec.  459. 

California  Legislation:  Same  ex- 
cept the  words  "and  all  his  right,  title, 


interest  and  claim  thereto  at  a*y  tiate 
during  any  subsisting  Men  the*?.-***,  by 
attachment  m  the  action,  or  hjr  fete 
docketing  ef  the  judgment",  are  emit- 
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led:  C.  C.  P.  1872,  Sec.  700;  Deering's 
Code,  ib.;  Kerr's  Code,  ife. 


Cross  Reference:  Record  of  cer- 
tificates of  sale:    Sec.  2  065. 


Execution  of  Deed  by  Successor  in  Ofiiee. 

Sec.  4490a.  When  the  sheriff  who  has  sold  any  real  estate  shall 
die,  resign,  be  removed  from  ofriee,  or  his  term  of  office  expire,  before 
executing  any  good  and  sufficient  deed  for  such  real  estate,  such  deed 
may  be  executed  by  the  successor  in  office  of  such  sheriff  with  the 
same  effect  to  all  intents  and  purposes  as  if  made  by  the  sheriff  mak- 
ing the  sale. 

Historical:  Laws  1899,  235,  Sec.  1; 
re-enacting  Laws  1895,  20,  Sec.  1. 

Redemption:  By  Whom  Made. 

Sec.  4491.  Property  sold  subject  to  redemption,  as  provided  in 
the  last  section,  or  any  part  sold  separately,  may  be  redeemed  in  the 
manner  hereinafter  provided,  by  the  following  persons,  or  their  suc- 
cessors in  interest: 

1.  Tiie  judgment  debtor,  or  his  successor  in  interest,  in  the 
whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold,  or  some  share  or  part  thereof,  subsequent  to  that  on 
which  the  property  was  sold.  The  persons  mentioned  in  the  second 
subdivision  of  this  section  are,  in  this  chapter,  termed  redemptioners. 


Historical:  Rev.  St.  1887,  Sec.  4491. 
C.  C.  P.  1881,  Sec.  451. 

California  Legislation :    Same:  C. 


C.  P.  1872,  Sec.  701;  Deering's  Code, 

ib.;  Kerr's  Code,  ib. 


Same:  How  Made. 

Sec.  4492.  The  judgment  debtor  or  redemptioner  may  redeem  the 
property  from  the  purchaser  within  one  year  after  the  sale,  on  paying 
the  purchaser  the  amount  of  his  purchase  with  ten  per  cent,  thereon 
in  addition,  together  with  the  amount  of  any  assessment  or  taxes 
which  the  purchaser  may  have  paid  thereon  after  the  purchase,  and 
interest  on  such  amount ;  and,  if  the  purchaser  be  also  a  creditor  hav- 
ing a  prior  Hen  to  that  of  the  redemptioner,  other  than  the  judgment 
under  which  such  purchase  was  made,  the  amount  of  such  lien  with 
interest. 


Historical:  Rev.  St.  1887,  Sec.  4492, 
(see  C.  C.  P.  1881,  Sec.  452)  amend- 
ed Laws  1895,  34,  Sec.  1;  re-enacted 
Laws  18-99,  241,  Sec.  1. 

California  Legislation:  Same  ex- 
cept "six  months"  for  "one  year",  line 
2,  and  "twelve"  for  "tea",  line  3:  C. 
C.  P.  1872,  Sec.  70$;  see,  as  amended, 
Deeriag's  Code,  ib.;  further  amended, 
Kerr's  Code,  ib. 


Construction  of  Amendment:  The 

amendment  of  this  section  which  ex- 
tends the  period  of  redemption  from 
six  months  to  one  year,  does  not  ap- 
ply to  mortgages  executed  prior  to  its 
passage,  but  as  to  such  mortgages  but 
six  months  is  allowed  for  redemption. 
WHder  v.  Campbell  (1896)  4  Ida.  695; 
43  Pac.  677. 


Same:  Subsequent  Redemptions. 

See.  4408.  If  property  be  so  redeemed  by  a  redemptioner,  an- 
other redemptioner  may,  within  sixty  days  after  the  last  redemption 
and  within  one  year  after  the  sale,  again  redeem  it  from  the  last  re- 
demptioner paying  the  sum  paid  on  such  last  redemption  with 
four  per  cent,  thereon  in  addition,  and  the  amount  of  any  assessment 
or  taxes  wfekh  the  last  redemptioner  may  have  paid  thereon,  after  the 
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redemption  by  him  with  interest  on  such  amount,  and  in  addition 
the  amount  of  any  liens  held  by  said  last  redemptioner  prior  to  his 
own,  with  interest;  but  the  judgment  under  which  the  property  was 
sold  need  not  be  so  paid  as  a  lien. 

The  property  may  be  again,  and  as  often  as  a  redemptioner  is  so 
disposed,  redeemed  from  any  previous  redemptioner,  within  sixty 
days  after  the  last  redemption  and  within  one  year  after  the  sale, 
on  paying  the  sum  paid  on  the  last  previous  redemption  with  four 
per  cent,  thereon  in  addition,  and  the  amount  of  any  assessments  or 
taxes  which  the  last  previous  redemptioner  paid  after  the  redemption 
by  him,  with  interest  thereon,  and  the  amount  of  any  liens,  other  than 
the  judgment  under  which  the  property  was  sold,  held  by  the  last 
redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  must  be  given  to  the  sheriff,  and  a 
duplicate  filed  for  record  with  the  recorder  of  the  county ;  and,  if  any 
taxes  or  assessments  are  paid  by  the  redemptioner,  or  if  he  has  or 
acquires  any  lien  other  than  that  upon  which  the  redemption  was 
made,  notice  thereof  must  in  like  manner  be  given  to  the  sheriff  and 
filed  with  the  recorder,  and  if  such  notice  be  not  filed,  the  property 
may  be  redeemed  without  paying  such  tax,  assessment  or  lien. 

If  no  redemption  be  made  within  one  year  after  the  sale,  the  pur- 
chaser or  his  assignee  is  entitled  to  a  conveyance,  or,  if  so  redeemed, 
whenever  sixty  days  have  elapsed  and  no  other  redemption  has  been 
made,  and  notice  thereon  given,  the  time  for  redemption  by  a  re- 
demptioner has  expired,  and  the  last  redemptioner  or  his  assignee 
is  entitled  to  a  sheriff's  deed  at  the  expiration  of  one  year  after  the 
sale;  but  in  all  cases  the  judgment  debtor  shall  have  the  entire  period 
of  one  year  from  the  date  of  the  sale  to  redeem  the  property. 

If  the  judgment  debtor  redeem,  he  must  make  the  same  payments 
as  are  required  to  effect  a  redemption  by  a  redemptioner. 

If  a  debtor  redeem,  the  effect  of  the  sale  is  terminated  and  he  is 
restored  to  his  estate. 

Upon  a  redemption  by  the  debtor,  the  person  to  whom  the  pay- 
ment is  made  must  execute  and  deliver  to  him  a  certificate  of  re- 
demption, acknowledged  and  proved  before  an  officer  authorized  to 
take  acknowledgements  of  conveyances  of  real  property. 

Such  certificate  must  be  filed  and  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  the  property  is  situated,  and  the  re- 
corder must  note  the  record  thereof  m  the  margin  of  the  record  of 
the  certificate  of  sale. 


Historical:  Rev.  St.  1887,  Sec.  4493, 
(see  C.  C.  P.  1881,  Sec.  453)  amended 
Laws  1895,  34,  Sec.  1;  re-enacted 
Laws  1899,   241,  Sec.  1. 


California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  703;  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:  Kerr's  Code,  ib. 


Redemption  Money:  To  Whom  Paid  and  How  Payable. 

See.  4494.  The  payments  mentioned  in  the  last  two  sections  may 
be  made  to  the  purchaser  or  redemptioner,  or  for  him,  to  the  officer 
who  made  the  sale.  When  the  judgment  under  which  the  sale  has 
been  made  is  payable  in  a  specified  kind  of  money  or  currency,  pay- 
ments must  be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  t©  payment. 
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Historical:  Rev.  St.  1887,  Sec.  4494. 
C.  C.  P.  1881,  Sec.  454. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  704;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Redemptioner  Must  Serve  Papers. 

Sec.  4495.  A  redemptioner  must  produce  to  the  officer  or  person 
from  whom  he  seeks  to  redeem,  and  serve  with  his  notice  to  the 
sheriff : 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims 
the  right  to  redeem,  certified  by  the  clerk  of  the  court,  or  recorder 
of  the  county  where  the  judgment  is  docketed  or  filed,  or,  if  he  re- 
deem upon  a  mortgage  or  other  lien,  a  note  of  the  record  thereof, 
certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his  claim, 
verified  by  the  affidavit  of  himself  or  of  a  subscribing  witness  thereto ; 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then 
actually  due  on  the  lien. 


Historical:  Rev.  St.  1887,  Sec,  4495. 
C.  C.  P.  1881,  Sec.  455. 

California  Legislation:  Same  ex- 
cept  words    "or   filed",    line  6,  omit- 


ted: C.  C.  P.  1872,  Sec.  705;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Court  May  Restrain  Waste. 

Sec.  4496.  Until  the  expiration  of  the  time  allowed  for  redemp- 
tion, the  court  may  restrain  the  commission  of  waste  on  the  property, 
by  order  granted  with  or  without  notice,  on  the  application  of  the 
purchaser  or  the  judgment  creditor.  But  it  is  not  waste  for  the  per- 
son in  possession  of  the  property  at  the  time  of  sale,  or  entitled  to 
possession  afterwards,  during  the  period  allowed  for  redemption,  to 
continue  to  use  it  in  the  same  manner  in  which  it  was  previously 
used;  or  to  use  it  in  the  ordinary  course  of  husbandry;  or  to  make 
the  necessary  repairs  of  buildings  thereon ;  or  to  use  wood  or  timber 
on  the  property  therefor ;  or  for  the  repair  of  fences ;  or  for  fuel 
in  his  family,  while  he  occupies  the  property. 


Historical:  Rev.  St.  1887,  Sec.  4496. 
C.  C.  P.  1881,  Sec.  456. 

California  legislation :  Same  ex- 
cept the  word  "it"  is  omitted  in  line 
8:  C.  C.  P.  1872,  Sec.  70  6;  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 

Title  of  Purchaser:    The  purchaser 


of  real  estate  sold  under  execution 
does  not  acquire  title,  and  is  not  enti- 
tled to  possession  until  the  time  for 
redemption  has  expired.  Cantwell  v. 
McPherson  (1893)  3  Ida.  721;  34  Pac. 
1095. 


Right  to  Rents  and  Profits. 

See.  4497.  The  purchaser,  from  the  time  of  the  sale  until  a  re- 
demption, and  a  redemptioner,  from  the  time  of  his  redemption  until 
another  redemption,  is  entitled  to  receive,  from  the  tenant  in  pos- 
session, the  rents  of  the  property  sold,  or  the  value  of  the  use  and 
occupation  thereof.  But  when  any  rents  or  profits  have  been  re- 
ceived by  the  judgment  creditor  or  purchaser,  or  his  or  their  as- 
signs, from  the  property  thus  sold  preceding  such  redemption,  the 
amount  of  such  rents  and  profits  shall  be  a  credit  upon  the  redemp- 
tion money  to  be  paid;  and  if  the  redemptioner  or  judgment  debtor, 
before  the  expiration  of  the  time  allowed  for  such  redemption,  de- 
mands in  writing  of  such  purchaser,  or  creditor,  or  his  assigns,  a 
written  and  verified  statement  of  the  amounts  of  such  rents  and 
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profits  thus  received,  the  period  for  redemption  is  extended  five  days 
after  such  sworn  statement  is  given  by  su^  purchaser  or  his  as- 
signs, to  such  redemptioner  or  debtor.  If  such  purchaser  or  his  as- 
signs shall,  for  a  period  of  one  month  from  and  after  such  demand, 
fail  or  refuse  to  give  such  statement,  such  redemptioner  or  debtor 
may,  within  sixty  days  after  said  demand,  bring  an  action  in  any 
court  of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until  fifteen  days  from  and  after 
the  final  determination  of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 


Historical:  Rev.  St.  1887,  Sec.  4497. 
C.  C.  P.  1881,  Sec.  457. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  707;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Failure  of  Title:  Revival  of  Judgment. 

Sec.  4498.  If  the  purchaser  of  real  property  sold  on  execution,  or 
his  successor  in  interest,  be  evicted  therefrom  in  consequence  of  ir- 
regularities in  the  proceedings  concerning  the  sale,  or  of  the  re- 
versal or  discharge  of  the  judgment,  he  may  recover  the  price  paid, 
with  interest,  from  the  judgment  creditor.  If  the  purchaser  of 
property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity  in  the  proceedings  con- 
cerning the  sale,  or  because  the  property  sold  was  not  subject  to 
execution  and  sale,  the  court  having  jurisdiction  thereof  must,  after 
notice  and  on  motion  of  such  party  in  interest,  or  his  attorney,  revive 
the  original  judgment  in  the  name  of  the  petitioner,  for  the  amount 
paid  by  such  purchaser  at  the  sale,  with  interest  thereon  from  the 
time  of  payment  at  the  same  rate  that  the  original  judgment  bore; 
and  the  judgment  so  revived  has  the  same  force  and  effect  as  would 
an  original  judgment  of  the  date  of  the  revival,  and  no  more. 


Historical:  Rev.  St.  1887,  Sec.  4498. 
e.  C.  P.  1881,  Sec.  458. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  708;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Cantwell  v.  McPherson 
(1892)  3  Ida.  321;  29  Pac.  102;  Lewis- 
ton  Nat.  Bk.  v.  Tefft  (1898)  6  Ida. 
104;  53  Pac.  271. 

Petition  tor  Revivor:  A  petition 
to  revive  a  judgment  may  be  filed 
where  there  is  an  absolute  failure  of 
title  to  land  sold  at  sheriff's  sale  by 
reason  of  a  cancellation  of  the  entry 
under  which  the  land  was  sold,  no 
patent  therefor  having  been  issued. 
Cantwell  v.  McPherson  (1892)  3  Ida. 
321;   29  Pac.  102. 


Accrual  of  Right:  A  proceeding  to 
revive  a  judgment  does  not  accrue 
so  as  to  set  the  statute  of  limitations 
in  motion  until  the  period  of  redemp- 
tion has  expired  and  the  sheriff's  deed 
has  been  executed.  Cantwell  v.  Mc- 
Pherson (1893)  3  Ida.  721;  34  Pac. 
1095.  Where  the  defect  of  title 
through  which  the  purchaser  fails  to 
obtain  possession,  consists  in  the  can- 
cellation of  the  public  land  entry  un- 
der which  the  land  was  held  when  it 
was  sold,  the  cause  of  action  for  the 
revival  of  judgment  does  not  arise 
so  as  to  set  the  statute  of  limitations 
in  motion  until  the  cancellation  of  the 
entry.  Cantwell  v,  McPherson  (1893) 
3  Ida.   721:   34  Pan  1095. 


Contribution  Between  Joint  Debtors. 

Sec.  4499.  When  upon  an  execution  against  several  persons  more 
than  a  due  proportion  of  the  judgment  is  satisfied  out  of  the  pro- 
ceeds of  the  sale  of  the  property  of  one  of  them,  or  one  of  them  pays, 
without  a  sale,  more  than  his  proportion,  he  may  compel  contribu- 
tion from  the  others;  and  when  a  judgment  is  against  several,  and  is 
upon  an  obligation  of  one  of  them,  as  security  for  another,  and  the 


182 


EXECUTION 


Pt.  2.  Tit.  9 


surety  pays  the  amount,  or  any  part  thereof,  either  by  sale  of  his 
property  or  before  sale,  he  may  compel  repayment  from  the  princi- 
pal. In  such  case,  the  person  so  paying  or  contributing  is  entitled 
to  the  benefit  of  the  judgment,  to  enforce  contribution  or  repayment, 
if,  within  ten  days  after  his  payment,  he  file  with  the  elerk  of  the 
court  where  the  judgment  was  rendered,  notice  of  his  payment  and 
claim  to  contribution  or  repayment.  Upon  a  filing  of  such  notice,  the 
clerk  must  make  an  entry  thereof  in  the  margin  of  the  docket. 


Historical:  Rev.  St.  1887,  Sec.  4499. 
C.  C.  P.  1881,  Sec.  459. 

California  Legislation:    Similar:  C. 


C.  P.  1S72,  Sec.  709;  Deering's  Code, 
ib.;    Kerr's   Cede,  ib. 


CHAPTER  2. 
PROCEEDINGS  SUPPLEMENTARY  TO  THE  EXECUTION. 


Section 

4504.  Order  for  examination  ©£  de- 
fendant. 

4505.  Same:    Proceedings  to  compel 
appearance. 

4506.  Defendant's  debtor  may  satis- 
fy execution. 

4507.  Examination     #£  defendant's 
debtor. 


Section 

4508. 

4509. 

4510. 

4511. 


Witnesses  required  to  appear. 

Property  applied  to  satisfy  ex- 
ecution. 

Proceedings  against  defend- 
ant's debtor. 

Disobedience  of  orders  a  con- 
tempt. 


Order  for  Examination  of  Defendant. 

Sec.  4504.  When  an  execution  against  property  of  the  judgment 
debtor  or  of  any  of  several  debtors  in  the  same  judgment,  issued 
to  the  sheriff  of  the  county  where  he  resides,  or  if  he  do  not  re- 
side in  this  State,  to  the  sheriff  of  the  eounty  where  the  judgment  roll 
is  filed,  is  returned  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  the  judge  of  the  court,  requiring  such  judgment  debtor  to  ap- 
pear and  answer  upon  oath  concerning  his  property,  before  such 
judge,  or  a  referee  appointed  by  him,  at  a  time  and  place  specified 
in  the  order;  but  no  judgment  debtor  must  be  required  to  attend 
before  a  judge  or  referee  out  of  the  county  in  which  he  resides. 


Historical:  Rev.  St.  1887,  Sec.  4504. 
C.  C.  P.  1881,  Sec.  460. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  714;  Deering's  Code, 
ib.;  now  substantially  same:  Kerr's 
Code,  ib. 

Cross  Reference:    This  chapter  ap- 


plies to  justice's  courts:  Sec.  4745. 
Supplementary  proceedings  in  attach- 
ment suits:     Sec.  4317. 

Cited:  Spaulding  v.  Coeur  d'Alene 
Ry.  etc.  Co.  (1899)  6  Ida.  638;  59  Pac. 
426. 


Same:  Proceedings  to  Compel  Appearance. 

Sec.  4505.  After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party  or  otherwise,  to  the  satisfaction  of 
the  court  or  of  a  judge  thereof,  that  any  judgment  debtor  has  property 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment,  such  cowt  or  judge  may,  by  an  order,  require  the  judg- 
ment debtor  to  appear  at  a  specified  time  and  place  before  such  judge, 
or  a  referee  appointed  by  him,  to  answer  upon  oath  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for  the  applica- 
tion of  the  property  of  the  judgment  debtor  toward  the  satisfaction 
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of  the  judgment,  as  are  provided  upon  the  return  of  an  execution. 
Instead  of  the  order  requiring  the  attendance  of  the  judgment  debt- 
or, the  judge  may  upon  affidavit  of  the  judgment  creditor,  his  agent 
or  attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor 
absconding,  order  the  sheriff  to  arrest  the  debtor  and  bring  him 
before  such  judge.  Upon  being  brought  before  the  judge,  he  may  be 
ordered  to  enter  into  an  undertaking,  with  sufficient  surety,  that  he 
will  attend  from  time  to  time  before  the  judge  or  referee,  as  may 
be  directed  during  the  pendency  of  proceedings  and  until  the  final 
termination  thereof,  and  will  not  in  the  meantime  dispose  of  any 
portion  of  his  property  not  exempt  from  execution.  In  default  of 
entering  kito  such  undertaking  he  may  be  committed  to  prison. 


Historical:  Rev.  St.  1887,  Sec.  4.r,"- 
C.  C.  P.  1881,  Sec.  461. 

California  Legislation:  Subst" 


ly  same:    C.  C.  P.  1872,  Sec.  715;  dif- 
ferent as  amended:     Deering's  Code, 
;  now  similar:  Kerr's  Code,  ib. 


Defendant's  Debtor  May  Satis, , 

See.  4506.  After  the  issuing  ^±  an  execution  against  property  and 
before  its  return,  any  person  indebted  to  the  judgment  debtor  may 
pay  to  the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  execution;  and  the  sheriff's  receipt  is  a 
sufficient  discharge  for  the  amount  so  paid. 


Historical:  Rev.  St.  1887,  Sec.  4506. 
C.  C.  P.  1881,  Sec.  462. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  716;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Examination  of  Defendant's  Debtors. 

Sec.  4507.  After  the  issuing  or  return  of  an  execution  against 
property  of  the  judgment  debtor  or  of  any  one  of  several  debtors 
in  the  same  judgment,  or  upon  proof  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  judge,  that  any  person  or  corporation  has 
money  or  property  of  such  judgment  debtor,  or  is  indebted  to  him 
in  an  amount  exceeding  fifty  dollars,  the  judge  may,  by  an  order, 
require  such  person  or  corporation,  or  any  officer  or  member  there- 
of, to  appear  at  a  specified  time  and  place  before  him,  or  a  referee 
appointed  by  him,  and  answer  concerning  the  same. 


Historical:  Rev.  St.  1887,  Sec.  4507. 
C.  C.  P.  1881,  Sec.  463. 

California  Legislation :  Same  ex- 
cept "money"  is  omitted,  line  5: 
C.  C.  P.  1872,  Sec.  717;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Cited:  Spaulding  v.  Coeur  d'Alene 
Ry.  etc.  Co.  (1899)  6  Ida.  638;  59 
Pac.  426. 


Witnesses  Required  to  Appear. 

Sec.  4508.  Witnesses  may  be  required  to  appear  and  testify  be- 
fore the  judge  or  referee,  upon  any  proceeding  under  this  chapter, 
in  the  same  manner  as  upon  the  trial  of  an  issue. 


Historical:  Rev.  St.  1887,  Sec.  450  8. 
C.  C.  P.  1881,  Sec.  464. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  718;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Spaulding  v.  Coeur  d'Alene 
Ry  etc.  Co.  (1899)  6  Ida.  638;  59 
Pac.  426. 


Property  Applied  to  Satisfy  Execution. 

Sec.  4509.    The  judge  or  referee  may  order  any  money  or  prop- 
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erty  of  a  judgment  debtor  not  exempt  from  execution,  in  the  hands 
of  such  debtor  or  any  other  person,  or  due  to  the  judgment  debtor, 
to  be  applied  towards  the  satisfaction  of  the  judgment. 


Cited:  Spaulding  v.  Coeur  d'Alene 
Ry.  etc.  Co.  (1899)  6  Ida.  638;  59 
Pac.  426. 


Historical:  Rev.  St.  1887,  Sec.  4509. 
C.  C.  P.  1881,  Sec.  465. 

California  Legislation:  Same  ex- 
cept words  "money  or",  line  1,  are 
omitted:  C.  C.  P.  1872,  Sec.  719; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Proceedings  Against  Defendant's  Debtor. 

Sec.  4510.  If  it  appears  that  a  person  or  corporation,  alleged  to 
have  money  or  property  of  the  judgment  debtor,  or  to  be  indebted 
to  him,  claims  an  interest  in  the  money  or  property  adverse  to  him, 
or  denies  the  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation,  for  the  recovery  of  such  interest 
or  debt;  and  the  court  or  judge  may,  by  order,  forbid  a  transfer  or 
other  disposition  of  such  interest  or  debt,  until  an  action  can  be  com- 
menced and  prosecuted  to  judgment.  Such  order  may  be  modified 
or  vacated  by  the  judge  granting  the  same,  or  the  court  in  which  the 
action  is  brought,  at  any  time,  upon  such  terms  as  may  be  just. 


Historical:  Rev.  St.  1887,  Sec.  4510. 
C.  C.  P.  1881,  Sec.  466. 

California  Legislation :  Same  ex- 
cept the  words  "money  or"  omitted, 
lines  2  and  3:  C.  C.  P.  1872,  Sec.  720; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Simpson  v.  Remington 
(1899)  6  Ida.  681;  59  Pac.  360. 

Proceedings  Against  Garnishee : 
Where  the  garnishee  claims  an  inter- 
est in  the  property  adverse  to  the 
judgment  debtor,  the  court  may  au- 
thorize the  judgment  creditor  to  in- 
stitute an  action  for  the  recovery  of 
such  interest,  but  cannot  entertain  a 
hearing  on  the  issue  involved,  pro- 


ceed to  determine  the  same,  and  ap- 
point a  receiver  to  take  charge  of  the 
property  and  subject  it  to  the  satis- 
faction of  the  judgment.  Spaulding 
v.  Coeur  d'Alene  Ry.  etc.  Co.  (1899) 
6  Ida.  638;  59  Pac.  426. 

A  judgment  creditor  may  maintain 
a  creditor's  bill  to  reach  property  in 
the  hands  of  a  third  person  where 
such  third  person  claims  an  interest 
in  the  property  under  a  bill  of  sale 
from  the  judgment  debtor,  so  that 
supplementary  proceedings  under  this 
section  would  be  ineffectual.  Gordon 
v.  Lemp  (1901)  7  Ida.  677;  65  Pac. 
444. 


Disobedience  of  Orders  a  Contempt. 

Sec.  4511.  If  any  person,  party,  or  witness  disobey  an  order  of 
the  referee  properly  made  in  the  proceedings  before  him  under  this 
chapter,  he  may  be  punished  by  the  court  or  judge  ordering  the  ref- 
erence, for  a  contempt. 


Historical:  Rev.  St.  1887,  Sec.  4511. 
C.  C.  P.  1881,  Sec.  467. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  721;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE  10. 
ACTIONS  IN  PARTICULAR  CASES. 


Chapter 

1.  Actions  for    the    foreclosure  of 

mortgages. 

2.  Actions  for  nuisance,  waste  and 
wilful  trespass  on  real  property. 


Chapter 

3.    Actions  to  determine  conflicting 

claims  to  real  property,  and  oth- 
er provisions  relating  to  actions 
concerning  real  setate. 
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Chapter 

4.  Possessory    actions    for  public 
lands. 

5.  Actions  for  the  partition  of  real 
estate. 

6.  Actions  for  the  usurpation  of  an 
office  or  franchise. 


Chapter 

7.  Provisions  relating  to  the  adju- 
dication of  water  rights. 

8.  Divorces  for  insanity. 


CHAPTER  1. 
ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES. 


Section 

4520.  Proceedings  in  foreclosure. 

4521.  Disposition  of  surplus  money. 


Section 

4522.  Partial  sales. 

4523.  Mortgage  not  a  conveyance. 


Note:  Foreclosure  of  chattel  mortgages,  action  authorized:  Sec.  3412; 
by  notice  and  sale:  Sees.  3413-3417;  contest  of  forclosure:  Sec.  3418. 
Foreclosure  of  water  contracts  on  Carey  Act  lands:  Sec.  1629.  Attorney 
General  to  foreclose  school  fund  mortgages:  Sec.  1642.  Judgment  of  fore- 
closure to  be  recorded  with  deeds:    Sec.  2066. 


Proceedings  in  Foreclosure. 

Sec.  4520.  There  can  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured  by  mortgage  upon 
real  estate  or  personal  property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  In  such  action  the  court  may, 
by  its  judgment,  direct  a  sale  of  the  incumbered  property  (or  so 
much  thereof  as  may  be  necessary)  and  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  costs  of  the  court  and  the 
expenses  of  the  sale,  and  the  amount  due  to  the  plaintiff;  and  sales 
of  real  estate  under  judgments  of  foreclosure  of  mortgages  and  liens 
are  subject  to  redemption  as  in  the  case  of  sales  under  execution;  and 
if  it  appear  from  the  sheriff's  return  that  the  proceeds  are  insuffi- 
cient, and  a  balance  still  remains  due,  judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  on  which  execution  may  be  issued.  No 
person  holding  a  conveyance  from  or  under  the  mortgagor  of  the 
property  mortgaged,  or  having  a  lien  thereon,  which  conveyance  or 
lien  does  not  appear  of  record  in  the  proper  office  at  the  commence- 
ment of  the  action,  need  be  made  a  party  to  such  action;  and  the 
judgment  therein  rendered,  and  the  proceedings  therein  had,  are  as 
conclusive  against  the  party  holding  such  unrecorded  conveyance  or 
lien  as  if  he  had  been  made  a  party  to  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4520. 
C.  C.  P.  1881,  Sec.  468. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  726;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 

Cross  Reference:  Actions  to  en- 
force mortgages  against  the  property 
of  a  decedent's  estate:  Sec.  5470. 
Mortgages  in  general:  Sees.  3  38  0- 
3402.  Real  estate  mortgages:  Sees. 
3403-3405.  Chattel  mortgages:  Sees. 
3406-3420. 


Cited:  Feeny  v.  Chester  (1900)  7 
Ida.  324;   63  Pac.  192. 

Application  of  Section:  A  deed  ab- 
solute on  its  face  and  a  contempora- 
neous contract  for  reconveyance  up- 
on payment  of  the  amount  due  the 
grantee,  constitutes  a  mortgage  and 
must  be  foreclosed  under  this  section. 
Brown  v.  Bryan  (1896)  5  Ida.  145; 
51  Pac.  995.  A  trust  deed  executed 
to  secure  a  given  debt  payable  at  a 
specified  time,  is  a  mortgage,  and  can- 
not be  foreclosed  by  notice  and  sale 
under  a  power  contained  in  the  deed, 
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but  only  by  proceedings  under  this 
■ection.  Ib. 

Where  a  seller  of  an  interest  in  cer- 
tain mining1  claims  retains  title  to  the 
buyer's  interest  to  secure  payment  of 
the  price,  the  vendor  is  entitled  to 
foreclose  the  lien  so  retained  on  the 
purchaser's  default,  and  to  recover  a 
deficiency  judgment  against  the  pur- 
chaser on  the  failure  of  his  interest 
to  sell  for  enough  to  satisfy  the  debt. 
Ferguson  v.  Blood  (1907)  152  Fed. 
Rep.  98. 

Remedy  Exclusive:  "Where  a  chat- 
tel mortgagee  elects  to  enforce  his 
rights  by  foreclosure,  that  action  be- 
comes exclusive  and  he  cannot  subse- 
quently bring  an  action  of  claim  and 
delivery  for  the  possession  of  the 
property.  Cederholm  v.  Loofborrow 
(1886)  2  Ida.  191;  9  Pac.  641.  A 
mortgagee  may  not  file  a  complaint 
on  a  note  secured  by  the  mortgage 
alone,  issue  summons  thereon  only 
against  the  sureties  on  the  note,  and 
proceed  to  judgment  against  them. 
First  Nat.  Bank  v.  Williams  (1890) 
2  Ida.  670;  23  Pac.  552. 

Where  a  deed  and  a  separate  agree- 
ment for  a  reconveyance  on  specified 
conditions  are  such  as  to  constitute 
together  in  legal  effect  a  mortgage, 
the  mortgagee's  remedy  in  case  of  de- 
fault of  the  mortgagor,  is  by  fore- 
closure and  sale;  he  cannot  maintain 
ejectment.        Kelley     v.  Leachman 

(1892)  3  Ida.  392;  29  Pac.  849. 

This  section  does  not  preclude  a 
party  from  maintaining  an  action  of 
claim  and  delivery  for  the  recovery 
of  the  property  mortgaged,  where  the 
same  has  been  wrongfully  taken  by  a 
third  party.     O'Neill     v.  Whitcomb 

(1893)  3  Ida.  624;  32  Pac.  1133. 
This  section     must     be  construed 

with  Section  3391  of  the  Revised 
Statutes,  providing  for  foreclosure  of 
chattel  mortgages  by  affidavit  and  no- 
tice of  sale,  and  these  two  modes  of 
foreclosure  are  exclusive;  a  power  of 
sale  given  to  the  mortgagee  by  the 
mortgage  is  void,  and  does  not  au- 
thorize the  summary  foreclosure  of 
the  mortgage  by  the  mortgagee  un- 
der such  power.  Rein  v.  Callaway 
(1901)    7  Ida.  634;   65  Pac.  63. 

Limitations:  .  If  the  remedy  upon 


a  note  is  barred  by  the  statute  of 
limitations,  the  remedy  upon  a  mort- 
gage securing  the  note  is  also  barred. 
Law  v.  Spence  (1897)  5  Ida.  244; 
48  Pac.  282. 

Parties:  One  who  has  purchased 
mortgaged  land  and  has  been  in  pos- 
session of  the  same  -and  paid  taxes 
thereon  for  a  number  of  years,  need 
not  be  made  a  party  to  foreclosure 
proceedings  where  he  fails  to  place 
his  deed  on  record  prior  to  the  com- 
mencement of  such  proceedings.  Mills 
v.  Smiley  (1903)  9  Ida.  317;  76  Pac. 
783. 

Judgment:  It  is  essential  to  the  va- 
lidity of  a  decree  foreclosing  a  mort- 
gage that  it  ascertain  the  amount  due 
the  plaintiff  to  be  realized  from  the 
sale  of  the  mortgaged  property.  The 
decree  must  be  so  specific  that  the 
clerk  can  issue  an  order  of  sale 
thereon  without  reference  to  other 
entries  or  papers.  Vermont  Loan  & 
Trust  Co.  v.  McGregor  (1897)  5  Ida. 
510;  51  Pac.  104. 

The  provisions  of  this  section  for 
docketing  a  deficiency  judgment 
against  the  person  liable  for  the  debt, 
has  no  application  to  the  foreclosure 
of  a  chattel  mortgage  by  notice  and 
sale.  Advance  Thresher  Co.  v.  White- 
side (1891)  3  Ida.  64;  26  Pac.  660. 

There  can  be  no  money  judgment  in 
an  action  to  foreclose  a  mortgage, 
either  real  or  chattel,  until  the  ex- 
haustion of  the  mortgage  security,  af- 
ter which  a  money  judgment  may  be 
entered  for  any  deficiency.  Barnes  v. 
Buffalo  Pitts  Co.  (1899)  6  Ida.  519; 
57  Pac.  267. 

Action  for  Deficiency:  Where  it 
appears  from  the  return  of  the  officer 
made  in  pursuance  to  this  section 
that  there  remains  a  deficiency  after 
applying  the  proceeds  of  sale  upon 
the  mortgage  debt,  the  mortgagee 
may  maintain  an  action  to  recover 
the  deficiency.  Advance  Thresher  Co. 
v.  Whiteside  (1891)  3  Ida.  64;  26  Pac. 
660. 

Reformation  of  Mortgage:  A  mort- 
gage may  be  reformed  and  foreclosed 
in  the  same  action.  Christensen  v. 
Hollingsworth  (1898)  6  Ida.  87;  53 
Pac.  211. 


Disposition  of  Surplus  Money. 

Sec.  4521.  If  there  be  surplus  money  remaining,  after  payment  of 
the  amount  due  on  the  mortgage,  lien  or  incumbrance,  with  costs, 
the  court  may  cause  the  same  to  be  paid  to  the  person  entitled  to  it, 
and  in  the  meantime  may  direct  it  to  be  deposited  in  court. 


Historical:  Rev.  St.  1887,  Sec.  45  21. 
C.  C.  P.  1881,  Sec.  469. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  727;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited: 
152  Fed. 


Ferguson 
Rep.  98. 


v.  Blood  (1907) 
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Partial  Sales. 

Sec.  4522.  If  the  debt  for  which  the  mortgage,  Hen  er  incum- 
brance is  held  is  not  all  due,  so  soon  as  sufficient  of  the  property  has 
been  sold  to  pay  the  amount  due,  with  costs,  the  sale  must  cease ;  and 
afterwards,  as  often  as  more  becomes  due,  for  principal  or  interest, 
the  court  may,  on  motion,  order  more  to  be  sold.  But  if  the  property 
cannot  be  sold  in  portions  without  i»i#ry  to  the  parties,  the  whole 
may  be  ordered  to  be  sold  m  the  first  instance,  and  the  entire  debt 
and  costs  paid,  there  being  a  rebate  of  interest  where  such  rebate  is 
proper. 


Historical:  Rev.  St.  1887,  Sec.  4522. 
C.  C.  P.  1881,  Sec.  470. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  728;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Mortgage  Not  a  Conveyance. 

Sec.  4523.  A  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  of  the  real  property  without  a  foreclosure 
and  sale. 


Historical:  Rev.  St.  1887,  Sec.  4523. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  744;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Keliey  v.  Leachman  (1892) 
3  Ida.  392;  29  Pac.  849;  Brown  v. 
Bryan  (1896)  5  Ida.  145;  51  Pac.  995; 
(1898)  6  Ida.  1;  51  Pac.  995. 


CHAPTER  2. 

ACTIONS  FOR  NUISANCE,  WASTE  AND  WILFUL  TRESPASS  ON  REAL 

PROPERTY. 


Section 

4529.  Actions  for  nuisance. 

4530.  Actions  for  waste. 

4531.  Actions  for  trespass. 


Section 

4532.  Limitation    of   preceding  sec- 
tion. 

4533.  Damages  for  forcible  entry. 


Actions  for  Nuisance. 

Sec.  4529.  Anything  which  is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or  property,  is 
a  nuisance  and  the  subject  of  an  action.  Such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or  whose  per- 
sonal enjoyment  is  lessened,  by  the  nuisance;  and  by  the  judgment 
the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages  re- 
covered. 


Historical:  Rev.  St.  1887,  Sec.  452  9. 
C.  C.  P.  1881,  Sec.  471. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  731;  Deering's  Code, 
ib.;  now  different,  as  amended:  Kerr's 
Code,  ib. 

Cross  Reference:  Private  person 
may  sue  for  public  nuisance  specially 


injurious:  Sec.  3665.  Nuisance  de- 
nned:    Sec.  3656. 

Special  Injury:  This  section  does 
not  change  the  general  rule  that  a 
private  party  to  maintain  an  action  to 
abate  a  public  nuisance  must  show 
special  injury  to  himself.  Redway  v. 
Moore  (1892)  3  Ida.  312;  29  Pac.  104. 


Actions  for  Waste. 

Sec.  4530.    If  a  guardian,  tenant  for  life  or  years,  joint  tenant  or 
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183 


PARTICULAR  ACTIONS 


Pt.  2.  Tit.  10 


tenant  in  common  of  real  property,  commit  waste  thereon,  any  per- 
son aggrieved  by  the  waste  may  bring  an  action  against  him  there- 
for, in  which  action  there  may  be  judgment  for  treble  damages. 


Historical:  Rev.  St.  1887,  Sec.  4530. 
'    C.  C.  P.  1881,  Sec.  472. 

California  Legislation:     Same:  G. 


C.  P.  1872,  Sec.  732;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  for  Trespass. 

Sec.  4531.  Any  person  who  cuts  down  or  carries  oft  any  wood  or 
underwood,  tree,  or  timber,  or  girdles,  or  otherwise  injures  any 
tree  or  timber  on  the  land  of  another  person,  or  on  the  street  or 
highway  in  front  of  any  person's  house,  village,  or  city  lot,  or  cul- 
tivated grounds;  or  on  the  commons  or  public  grounds  of  or  in  any 
city  or  town,  or  on  the  street  or  highway  in  front  thereof,  without 
lawful  authority,  is  liable  to  the  owner  of  such  land,  or  to  such  city 
or  town,  for  treble  the  amount  of  damages  which  may  be  assessed 
therefor,  in  a  civil  action,  m  any  court  having  jurisdiction. 


Historical:  Rev.  St.  1887 
C.  C.  P.  1881,  Sec.  473. 


Sec.  4531. 


California  Legislation :  Same: 


a 


C.  P.  1872,  Sec.  733;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Waiver  of  Treble  Damages: 


The 


fact  that  a  party  prays  in  his  com- 
plaint for  treble  damages  under  this 


section,  and  before  the  trial  waives 
his  demand  that  the  damages  be 
trebled,  does  not  preclude  him  from 
recovering  a  judgment  for  actual 
damages,  or  entitle  the  defendant  to 
a  nonsuit.  Gumaer  v.  White  Pine  etc. 
Co.  (1905)  11  Ida.  591;  83  Pac.  771. 


Limitation  of  Preceding  Section. 

Sec.  4532.  Nothing  in  the  last  section  authorizes  the  recovery  of 
more  than  the  just  value  of  the  timber  taken  from  uncultivated  wood- 
land for  the  repair  of  a  public  highway  or  bridge  upon  the  land,  or 
adjoining  it. 


Historical:  Rev.  St.  1887,  Sec.  4532. 
C.  C.  P.  1881,  Sec.  474. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  734;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Damages  for  Forcible  Entry. 

Sec.  4533.  If  a  person  recover  damages  for  a  forcible  or  unlawful 
entry  in  or  upon,  or  detention  of,  any  building  or  any  cultivated  real 
property,  judgment  may  be  entered  for  three  times  the  amount  at 
which  the  actual  damages  are  assessed. 


Historical:  Rev.  St.  1887,  Sec.  4533. 
C.  C.  P.  1881,  Sec.  475. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  735;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Actions  for  forc- 
ible entry:    Sees.  5091-5109. 


CHAPTER  3. 

ACTIONS  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL  PROPERTY, 
AND  OTHER  PROVISIONS  RELATING  TO  ACTIONS 
CONCERNING  REAL  ESTATE. 


Section 

4538.  Actions  to  quiet  title. 

4539.  Disclaimer  or  default:  Costs. 

4  5  40.    Termination  of  plaintiff's  ritf*vt. 


Section 

4541.    Value  of  improvements  as  set- 
off. 
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Section 

4542.  Order  for  survey  and  examina- 
tion. 

4543.  Same. 

4544.  Injury    to    property  pending 
foreclosure,  etc.:  Injunction. 


Section 

4545.  Same:  Damages. 

4546.  Alienation  pending  suit. 

4547.  Mining  customs  admissible 
evidence. 


in 


Note:  Actions  to  determine  adverse  claims  to  lots  under  the  townsite 
act:  Sees.  2157-2161.  Actions  to  quiet  title  against  transfer  tax  liens:  Sec. 
1897.  Actions  to  correct  defective  acknowledgments:  Sec.  3143;  to  prove 
instruments  for  record:  Sec.  3144.  Actions  to  recover  property  granted 
with  right  of  re-entry:  Sec.  3082.  Order  for  survey  of  lands  divided  by 
county  lines  in  case  of  disputed  title:  Sees.  2088,  2089.  Record  of  judg- 
ment affecting  title  to  land — to  be  recorded  with  deeds:    Sec.  2066. 

Actions  to  Quiet  Title. 

Sec.  4538.  An  action  may  be  brought  by  any  person  against  an- 
other who  claims  an  estate  or  interest  in  real  property  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim. 


Historical:  Rev.  St.  1887,  Sec.  4538. 
C.  C.  P.  1881,  Sec.  476. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  738;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 

Cross  Reference:  Heirs  or  devisees 
may  themselves  or  jointly  with  the 
administrator  or  executor  maintain 
an  action  to  quiet  title:   Sec.  5429. 

Form  of  Action:  This  section  has 
not  prescribed  any  particular  form  of 
action  for  adversing  a  mining  claim 
under  the  statutes  of  the  United 
States,  and  does  not  preclude  an  ac- 
tion in  the  nature  of  ejectment  at  law 
with  the  consequent  right  to  a  jury 
trial  in  such  a  case.  Burke  v.  Mc- 
Donald (1887)  2  Ida.  339;  13  Pac. 
351. 

This  section  does  not  do  away  with 
the  action  of  ejectment,  nor  preclude 
a  person  bringing  such  an  action  from 
alleging  and  proving  the  facts  re- 
quired therein.  McMasters  v.  Torsen 
(1897)  5  Ida.  536;  51  Pac.  100. 

Where  a  suit  is  brought  in  the  Fed- 
eral Court  praying  for  the  cancella- 
tion of  deeds  to  interests  in  a  mining 
claim,  for  a  decree  determining  the 
adverse  claims  of  defendants  to  such 
interests  and  establishing  complain- 
ant's title  thereto,  and  in  which  a  re- 
ceiver is  prayed  for  to  take  control  of 
the  mine  and  workings  on  said  claim, 
and  an  injunction  restraining  defend- 
ants from  taking  ore  therefrom  pend- 
ing suit,  the  court  has  jurisdiction  to 
determine  the  entire  controversy  be- 
tween the  parties  respecting  the  mine 
and  the  ore  therein,  and  it  is  the  duty 
of  the  defendants  to  set  up  all  de- 
fenses they  may  have  to  complain- 
ant's claim  thereto.  Hanley  v.  Beat- 
ty  (1902)   117  Fed.  Rep.  59. 


Right  to  Maintain  Action:  An  ac- 
tion by  the  party  actually  in  pos- 
session of  property  to  quiet  title  to  a 
leasehold  estate  is  a  suit  in  equity 
and  neither  party  is  entitled  to  a  jury 
as  a  matter  of  right.  Shields  v.  John- 
son (1904)  10  Ida.  476;  79  Pac.  391. 

Where  judgment  is  recovered 
against  a  husband  and  the  execution 
is  levied  on  the  separate  property  of 
the  wife,  the  wife  may  bring  an  ac- 
tion under  this  section  to  enjoin  the 
sale  and  for  the  vacation  of  the  writ 
of  execution  as  to  such  property. 
Young  v.  First  Nat.  Bk.  of  Hailey 
(1895)  4  Ida.  323;  39  Pac.  557. 

One  who  enters  upon  land  and  im- 
proves, cultivates  and  exercises  com- 
plete control  over  the  same  for  a  pe- 
riod of  seventeen  years  without  his 
title  ever  being  questioned,  may  main- 
tain an  action  to  quiet  title  under 
this  section,  although  the  patent  un- 
der which  he  claims  vests  in  him  no 
title  to  the  land  in  controversy.  John- 
son v.  Hurst  (1904)  10  Ida.  308;  77 
Pac.  784. 

Anyone  claiming  some  right  or  in- 
terest in  land  may  maintain  a  suit  to 
quiet  his  title  under  this  section,  al- 
though he  has  neither  the  possession 
nor  the  legal  title  to  such  land;  thus 
the  holder  of  the  equitable  title  may 
maintain  a  suit  against  the  holder  of 
the  legal  title.  Coleman  v.  Jaggers 
(1906)  12  Ida.  125;  85  Pac.  894. 


Pleading-: 


complaint  which 


shows  that  plaintiff  has  an  interest  or 
a  right  to  the  possession  of  land  and 
that  the  defendant,  without  right, 
claims  an  interest  or  estate  in  the 
land  adverse  to  plaintiff,  is  sufficient 
without  setting  out  what  interest  the 
defendant  claims.  Fry  v.  Summers 
(1895)  4  Ida.  424;  39  Pac.  1118. 


Disclaimer  or  Default:  Costs. 

Sec.  4539.    If  the  defendant  in  such  action  disclaim  in  his  answer 
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any  interest  or  estate  in  the  property,  or  suffer  judgment  to  be  taken 
against  him  without  answer,  the  plaintiff  cannot  recover  costs. 


Historical:  Rev.  St.  18S7,  Sec.  4539. 
C.  C.  P.  1881,  Sec.  477. 

t  California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  739;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Allowance    of     Costs:      No  costs 


should  be  adjudged  against  defend- 
ants in  an  action  to  quiet  title  where 
they  fail  to  appear.  Young  v.  First 
Nat.  Bk.  of  Hailey  (1895)  4  Ida.  323; 
39  Pac.  557. 


Termination  of  Plaintiff's  Right. 

Sec.  4540.  In  an  action  for  the  recovery  of  real  property,  where 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  action  was  com- 
menced, but  it  appears  that  his  right  has  terminated  during  the 
pendency  of  the  action,  the  verdict  and  judgment  must  be  accord- 
ing to  the  fact,  and  the  plaintiff  may  recover  damages  for  withhold- 
ing the  property. 


Historical:  Rev.  St.  1887,  Sec.  45  40. 
C.  C.  P.  1881,  See.  478. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  740;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Value  of  Improvements  as  Set-off. 

Sec.  4541.  When  damages  are  claimed  for  withholding  the  prop- 
erty recovered,  upon  which  permanent  improvements  have  been 
made  by  a  defendant,  or  those  under  whom  he  claims,  holding  under 
color  of  title  adversely  to  the  claim  of  the  plaintiff,  in  good  faith,  the 
value  of  such  improvements  must  be  allowed  as  a  set-off  against  such 
damages. 


Historical:  Rev.  St.  1887,  Sec.  4541. 
C.  C.  P.  1881,  Sec.  479. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  741;  Deering's  Code, 

ib.;  Kerr's  Code,  ib. 


Order  for  Survey  and  Examination. 

Sec.  4542.  Any  person  having  a  bona  fide  claim  to  the  possession, 
title  of,  or  interest  in,  any  real  property  or  mining  claim,  including 
any  ledges  thereof,  which  is,  or  which  he  has  good  reason  to  believe 
is,  in  the  possession  of  another,  either  by  surface  or  Under-ground 
holdings  or  workings,  and  it  is  necessary  for  the  ascertainment,  en- 
forcement or  protection  of  such  rights  or  interests,  that  an  exami- 
nation or  survey  of  such  property  be  had,  and  the  person  so  in  the 
possession  thereof,  fails  or  refuses  for  three  days  after  demand  on 
him  made  in  writing,  to  permit  such  examination  or  survey  to  be 
made,  the  party  desiring  the  same  may  apply  to  the  court  or  the  judge 
thereof,  whether  he  have  an  action  concerning  such  property  pend- 
ing in  such  court  or  not,  for  an  order  for  such  examination  and  sur- 
vey. 

Such  application  must  be  made  upon  written  petition  or  state- 
ment under  oath,  setting  out  a  description  of  the  property,  interest 
of  the  party  therein,  that  the  premises  are  in  the  possession  of  a 
party,  naming  him,  the  reason  why  such  survey  or  examination  is 
asked,  the  demand  made  for  same,  and  refusal  thereof. 

The  court  or  judge  must  appoint  a  time  and  place  for  hearing,  of 
which  notice,  with  a  copy  of  the  petition,  must  be  served  upon  the 
adverse  party,  at  least  three  days  before  the  hearing  and  one  addi- 
tional day  for  each  twenty-five  miles  between  the  place  of  service  of 
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notice  and  the  hearing,  and  such  hearing  must  be  had  and  the  testi- 
mony must  be  produced  in  the  same  manner  as  provided  by  Section 
4297  for  hearings  on  injunctions. 

If  upon  such  hearing  the  court  or  judge  is  satisfied  that  either 
party  is  entitled  to  any  relief  or  order  for  examination  or  survey 
of  any  property  in  the  possession  of  the  other,  which  has,  by  the 
papers  in  the  proceedings,  been  put  in  controversy,  an  order  must  be 
granted  for  such  examination,  survey  and  other  privileges  as  the 
court  or  judge  may  deem  just,  and  the  order  must  specify  as  nearly 
as  possible  what  the  person  in  whose  favor  such  order  is  granted 
may  do. 

Thereupon,  such  person  may  have  free  access,  with  such  agents 
and  assistants  as  may  be  allowed,  to  all  parts  of  such  property,  with 
right  to  remove  any  loose  rock,  debris  or  other  obstacle,  when  the 
same  is  necessary  to  the  making  of  a  full  inspection  or  survey  of 
such  property,  but  no  such  removal  must  be  made  without  the  eon- 
sent  of  the  adverse  party  or  the  order  of  the  court  or  judge  permit- 
ting the  same. 

The  court  or  judge  may  also,  upon  proper  showing,  with  the 
view  of  producing  such  evidence  as  may  be  needed  to  determine  the 
rights  of  the  parties,  allow  work  to  be  done  on  such  property,  but  any 
work  so  permitted  must  be  allowed  only  after  the  same  is  particu- 
larly defined,  and  must  not  be  allowed  in  such  manner  as  to  inter- 
fere with  the  workings  of  the  adverse  party,  and  then  only  when 
the  court  is  satisfied  the  adverse  party  is  acting  in  bad  faith  and  is 
infringing  or  attempting  so  to  do,  upon  the  rights  of  the  party  ask- 
ing to  do  such  work,  and  when  there  is  no  other  reasonable  or  con- 
venient mode  for  the  production  of  the  evidence  necessary  to  settle 
the  rights  of  the  parties. 

The  party  so  asking  to  do  work  upon  the  premises  of,  or  in  the 
possession  of  another,  must  give  good  and  sufficient  security  for  the 
payment  of  all  damages  he  may  do  the  adverse  party  by  reason  of 
such  work,  and  the  court  or  judge  must  at  every  stage  of  the  pro- 
ceedings have  due  regard  for  the  rights  of  all  parties  in  interest. 


Historical:  Rev.  St.  1887,  Sec.  4542. 
Act  Feb.  10,  1887. 

California  Legislation :  Different: 
C.  C.  P.  1872,  Sec.  742;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Definition:  The  term  "mining 
claim"  as  used  ia  this  section  does 

Same. 


not  include  mining  property  the  title 
to  which  is  in  the  claimant.  (Per 
Quarles,  J.  concurring;  Sullivan,  J. 
dissents  and  holds  contra.)  Salisbury 
v.  Lane  (1900)  7  Ida.  370;  63  Pac. 
383. 


Sec.  4543.  The  order  must  describe  the  property,  and  a  copy  there- 
of must  be  served  on  the  owner  or  occupant ;  and  thereupon  such  party 
may  enter  upon  the  property,  with  necessary  surveyors  and  assist- 
ants, and  make  such  survey  and  measurement;  but  if  any  unneces- 
sary injury  be  done  to  the  property,  he  is  liable  therefor. 


Historical:  Rev.  St.  Sec.  45  43. 

€.  C.  P.  18*1,  See.  4M. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  743;  Deerittg's  Coda, 
ib.;  Kerr's  Code,  ib. 


lafury  f>  Property  Pending  Foreclosure,  Etc.:  Xnj^et^-n 

Sec.  4544.   The  court  may,  by  injunction,  on  good  cause  shown, 
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restrain  the  party  in  possession  from  doing  any  act  to  the  injury  of 
real  property  during  the  foreclosure  of  a  mortgage  thereon ;  or  after 
a  sale  on  execution  before  a  conveyance. 


Historical:  Rev.  St.  1887,  Sec.  45  44. 
C.  C.  P.  1881,  Sec.  483. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  745;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Damages. 

See.  4545.  When  real  property  has  been  sold  on  execution,  the 
purchaser  thereof,  or  any  person  who  may  have  succeeded  to  his  in- 
terest, or  any  redemptioner,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in  posses- 
sion after  sale,  and  before  possession  is  delivered  under  the  convey- 
ance. 


Historical:  Rev.  St.  1887,  Sec.  4545 
C.  C.  P.  1881,  Sec.  484. 

California  Legislation:  Same 


ex- 


cept the  words  "or  any  redemptioner" 
are  omitted:  C.  C.  P.  1872,  Sec.  746; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Alienation  Pending  Suit. 

Sec.  4546.  An  action  for  the  recovery  of  real  property  against  a 
person  in  possession  cannot  be  prejudiced  by  any  alienation  made  by 
such  person,  either  before  or  after  the  commencement  of  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4546. 
C.  C.  P.  1881,  Sec.  485. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  747;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Mining  Customs  Admissible  in  Evidence. 

Sec.  4547.  In  actions  respecting  mining  claims,  proof  must  be  ad- 
mitted of  the  customs,  usages,  or  regulations  established  and  in  force 
at  the  bar  or  diggings  embracing  such  claim;  and  such  customs, 
usages,  or  regulations,  when  not  in  conflict  with  the  laws  of  this 
tate,  must  govern  the  decision  of  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4547. 
C.  C.  P.  1881,  Sec.  486. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  748;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Definition:  The  term  "mining 
claim"  as  used  herein  includes  pat- 
ented as  well  as  unpatented  mining 
ground.  (Dis.  op.)  Salisbury  v.  Lane 
(1900)  7  Ida.  370;  63  Pac.  383. 


CHAPTER  4. 
POSSESSORY  ACTIONS  FOR  PUBLIC  LANDS. 


Section 

4552.  Actions  to   protect  possessory 
rights. 

4553.  Claim:   What  to  contain. 

4554.  Same:     Description:  Record- 
ing-. 


Section 

4555.  Same:     Improvement,  cultiva- 
tion and  residence. 

4556.  Actions:    Proof     of  improve- 
ments. 


Actions  to  Protect  Possessory  Rights. 

Sec.  4552.  Any  person  being  a  citizen  of  the  United  States,  or 
having  in  accordance  with  law  declared  his  intention  to  become  a 
citizen,  occupying  and  settled  upon  any  of  the  public  lands  of  the 
United  States  in  this  State  for  the  purpose  of  cultivating  or  grazing 
the  same,  may  commence  and  maintain  any  action  for  interference 
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with,  or  injury  to,  his  possession  of  such  land,  against  any  person 
interfering  with  or  injuring  the  same;  but  if  such  land  contains  mines 
of  any  of  the  precious  metals,  the  possession  or  claim  of  the  person 
occupying  the  same  for  the  purposes  aforesaid  must  not  prevent  the 
working  of  such  mines  by  persons  desiring  to  work  the  same,  as  fully 
as  if  no  such  claim  for  agricultural  or  grazing  purposes  had  been 
made  thereon:  Provided,  That  this  chapter  must  not  be  so  con- 
strued as  to  allow  a  person,  subsequent  to  the  location  of  land  for  ag- 
ricultural or  grazing  purposes,  to  go  upon  such  lands  for  the  purpose 
of  mining  without  first  paying  the  owner  thereof  the  value  of  any 
growing  crops  they  may  destroy;  this  provision  does  not  extend  to 
any  crops  planted  subsequent  to  their  location  for  mining  purposes; 
and  this  chapter  must  not  be  construed  to  authorize  the  maintenance 
of  any  claim  upon  lands  which,  at  the  commencement  of  any  such 
action,  may  have  been  selected  by  the  United  States,  and  reserved  for 
any  purpose. 


Historical:  Rev.  St.  1887,  Sec.  4552. 
Comp.  Laws  1875,  751. 

Cited:  Brose  v.  Boise  City  Ry.  & 
Terminal  Co.  (1897)  5  Ida.  694;  51 
Pac.  753;  Hall  v.  Blackman  (1902)  8 
Ida.  272;  68  Pac.  19. 

Necessity  of  Occupancy:  An  action 
to  quiet  title  which  is  a  part  of  the 


public  domain  cannot  be  maintained 
where  neither  the  plaintiff  nor  his 
predecessor  in  interest  have  ever  oc- 
cupied the  land  or  filed  a  possessory 
claim  thereto  as  provided  by  this  sec- 
tion. Branca  v.  Ferrin  (1904)  10  Ida. 
239;  77  Pac.  636. 


Claim:  What  to  Contain. 

Sec.  4553.  Every  claim,  to  enable  the  holder  to  maintain  any  ac- 
tion as  aforesaid,  must  contain  not  more  than  one  hundred  and  sixty 
acres  of  land,  to  be  in  a  compact  form,  and  so  distinctly  marked  that 
the  boundaries  thereof  may  be  easily  traced. 

Historical:  Rev.  St.  1887,  Sec.  4553. 
Comp.  Laws  1875,  752. 

Same :  Description :  Recording. 

Sec.  4554.  Every  such  claim  must  be  accurately  described  in  a 
written  notice,  which  must  be  recorded  in  the  office  of  the  recorder 
of  the  county  wherein  the  claim  is  situated,  in  a  book  to  be  kept  for 
that  purpose,  together  with  an  affidavit  of  the  claimant  setting 
forth : 

First.  That  such  claim  does  not  embrace  more  than  one  hundred 
and  sixty  acres  of  land; 

Second.  That  he  holds  no  other  claim  under  the  provisions  of 
this  chapter; 

Third.  That  to  the  best  of  his  information  and  belief,  no  part  of 
said  land  is  claimed  under  any  existing  adverse  title. 

Historical:  Rev.  St.  1887,  Sec.  45  54. 
Comp.  Laws  1875,  752. 

Same:  Improvement,  Cultivation  and  Residence. 

Sec.  4555.  Within  ninety  days  after  the  date  of  such  record,  said 
claimant  must  improve  the  land  so  recorded,  unless  the  same  has  been 
previously  improved  by  him  or  some  one  through  whom  he  claims, 
by  putting  such  improvements  thereon  as  partake  of  the  realty  to  the 
value  of  two  hundred  dollars,  and  must  continue  to  occupy  and  cul- 
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tivate  or  graze  the  same  or  some  portion  thereof,  either  in  person  or 
by  his  agent  or  employe,  and  no  person  is  entitled  to  maintain  any 
such  action  unless  he  has  complied  with  aH  the  provisions  of  this 
chapter. 

Historical:  Rev.  St.  1  887,  Sec.  4555, 
Comp.  Laws  1875,  752. 

Actions:  Proof  of  Improvements. 

Sec.  4556.  In  any  action  for  the  possession  of,  or  for  any  injury 
done  to,  a  lot  or  parcel  of  iand,  situated  in  any  city,  town,  or  village 
on  the  public  lands,  the  plaintiff  must  be  required  to  prove  either  an 
actual  inclosure  of  the  whole  lot  claimed  by  him,  or  the  erection  of 
a  dwelling  house  or  other  substantial  building  on  some  part  thereof, 
by  himself  or  some  person  through  whom  he  claims,  and  proof  of 
such  building,  with  or  without  inclosure,  is  sufficient  to  hold  such  lot 
or  parcel  to  the  bounds  thereof,  as  indicated  by  the  plat  of  such  city, 
town,  or  village,  if  there  be  one,  and  if  there  be  no  such  plat,  then 
to  hold  the  same,  with  its  full  width  and  extent  from  and  including 
such  building  to  the  nearest  adjacent  street,  where  the  intervening 
space  has  not  been  previously  claimed  by  adverse  possession. 

Historical:  Rev.  St.  1887,  Sec.  4556. 

Comp.  Laws  1875,  752. 

Cited:  Brose  v.  Boise  City  Ry.  & 
Terminal  Co.  (1897)  5  Ida.  694;  51 
Pac.  753;  Hall  v.  Blackman  (19  02)  8 
Ida.  272;  68  Pae.  19. 

Xature  of  Action:  An  action  under 
the  provisions  of  this  section  to  re- 


CHAPTER  5. 
ACTIONS  FOR  THE  PARTITION  OF  REAL  ESTATE. 


Section 

Section 

4560. 

When  partition  may  be  had. 

4577. 

Lien  on  undivided  interest. 

4561. 

Interests    of   parties   must  fo« 

4578. 

Estate  for  life  or  years  may 

set  forth. 

be  set  off. 

4562. 

Parties:   Lien  holders  and  pur- 

4579. 

Application  of  proceeds  of  sale 

chasers. 

of  incumbered  property. 

4563. 

Lis  pendens  must  be  filed. 

4580. 

Resort  to  other  securities  com- 

4564. 

Summons:    How  directed. 

pelled. 

4565. 

Same:    Service  by  publication. 

4581. 

Distribution  of  proceeds. 

4566. 

Answer. 

4582. 

Action  may  be  continued. 

4567. 

Rights  of  all  parties  may  be 

4583. 

Conduct  of  sale. 

determined. 

4584. 

Terms  of  sale. 

4568. 

Partial  partition. 

45S5. 

Security  for  purchase  money. 

4569. 

Lien  holders:  Determination  of 

4586. 

Compensation  of  tenants  for 

rights. 

life  or  years. 

4570. 

Same:    Notice  to  lien  holders. 

4587. 

Same:     How  fixed. 

4571. 

Partition:    Sale:  Referees. 

4588. 

Protection  of  unknown  parties. 

4572. 

Duties  of  referees. 

4589. 

Compensation    for  contingent 

4573. 

Report  of  referees. 

interest. 

4574. 

Same:      Confirmation:  Judg- 

4590. 

Notice  of  terms  of  sale. 

ment 

4591. 

Referees  and  guardians  must 

4575. 

Effect  of  judgment  on  tenants 

not  purchase. 

for  years. 

4592. 

Report  of  sale 

4576. 

Allowance  of  expenses. 

cover  possession  of  premises  located 
in  the  public  domain  is  not  an  action 
of  ejectment  nor  do  the  rules  govern- 
ing common  law  actions  of  ejectment 
apply  to  cases  of  this  character  as  the 
action  is  purely  statutory.  Maydole 
v.  Watson  (1900)  7  Ida.  66;  60  Pac. 
86. 
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and     order  for 


Section 

4593.  Confirmation 
cpnveyanee. 

Lienholders  as  purchasers. 

Record  and  effect  of  convey- 
ance. 

Investment  of  proceeds. 

Same:  When  made  in  record- 
er's name. 

Same:  When  made  in  parties' 
name. 


4594. 
4595. 

4596. 
4597. 

4598. 


Secti 
4599. 
4600. 

4601. 
4602. 
4603. 
4604. 
4605. 
4606. 


on 


Same:    Duty  of  recorder. 

Unequal  partition:  Compensa- 
tion. 

Sale  of  infant's  share. 
Same:  Share  of  insane  person. 
Partition  without  action. 
Costs  of  partition  a  lien. 
Appointment  of  single  referee. 
Cost  of  abstract  of  title. 


Note:   Partition  in  probate  proceedings:      Sees.  5631-5642. 
judgments  in  partition — to  be  recorded  with  deeds:   Sec.  2066. 


Record  of 


When  Partition  May  Be  Had. 

Sec.  4560.  When  several  Co-tenants  hold  and  are  in  possession  of 
real  property  as  parceners,  joint  tenants  or  tenants  in  common,  in 
which  one  or  more  of  them  have  an  estate  of  inheritance,  or  for  life 
or  lives,  or  for  years,  an  action  may  be  brought  by  one  or  more  of 
such  persons  for  a  partition  thereof,  according  to  the  respective 
rights  of  the  persons  interested  therein,  and  for  a  sale  of  such  prop- 
erty, or  a  part  thereof,  if  it  appear  that  a  partition  cannot  be  made 
without  great  prejudice  to  the  owners. 


Historical:  Rev.  St.  1887,  Sec.  4560. 
C.  C.  P.  1881,  Sec.  487. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  752;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Interests  of  Parties  Must  Be  Set  Forth. 

Sec.  4561.  The  interests  of  all  persons  in  the  property,  whether 
such  persons  be  known  or  unknown,  must  be  set  forth  in  the  com- 
plaint specifically  and  particularly  as  far  as  known  to  the  plaintiff; 
and  if  one  or  more  of  the  parties,  or  the  share  or  quantity  of  inter- 
est of  any  one  of  the  parties,  be  unknown  to  the  plaintiff,  or  be  un- 
certain or  contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contingent  re- 
mainder, so  that  such  parties  cannot  be  named,  that  fact  must  be  set 
forth  in  the  complaint. 


Historical:  Rev.  St.  18  8  7,  Sec.  4561. 
C.  C.  P.  1881,  Sec.  488. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  753;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Parties:  Lien  Holders  and  Purchasers. 

Sec.  4562.  No  person  having  a  conveyance  of,  or  claiming  a  lien 
on,  the  property,  or  of  some  part  of  it,  need  be  made  a  party  to  the 
action,  unless  such  conveyance  or  lien  appear  of  record. 


Historical:  Rev.  St.  1887,  Sec.  4562. 
C.  C.  P.  1881,  Sec.  489. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  754; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Lis  Pendens  Must  Be  Filed. 

Sec.  4563.  Immediately  after  filing  the  complaint  in  the  District 
Court,  the  plaintiff  must  file  with  the  recorder  of  the  county,  or  of 
the  several  counties  in  which  the  property  is  situated,  either  a  copy 
of  such  complaint  or  a  notice  of  the  pendency  of  the  action,  contain- 
ing the  names  of  the  parties  so  far  as  known,  the  object  of  the  action, 
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and  a  description  of  the  property  to  be  affected  thereby.  From  the 
time  of  the  filing  it  shall  be  deemed  notice  to  all  persons. 


Historical:  Rev.  St.  1887,  Sec.  4563. 
C.  C.  P.  1881,  Sec.  490. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  755;  similar  as  amend- 


ed: Deering's  Code,  ib.;  Kerr's  Code, 
ibo 

Cross  Reference:    Lis  pendens  fea 

general:    Sec.  4142.* 


Summons:  How  Directed. 

Sec.  4564.  The  summons  must  be  directed  to  all  the  joint  tenants 
and  tenants  in  common,  and  all  persons  having  any  interest  in,  or  any 
liens  of  record  by  mortgage,  judgment,  or  otherwise  upon,  the  prop- 
erty, or  upon  any  particular  portion  thereof;  and  generally,  to  all 
persons  unknown,  who  have  or  claim  any  interest  in  the  property. 


Historical:  Rev.  St.  1887,  Sec.  4564. 
C.  C.  P.  1881,  Sec.  491. 

California  ^Legislation :     Same:  G. 


C.  P.  1872,  Sec.  756;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Service  by  Publication. 

Sec.  4565.  If  a  party  having  a  share  or  interest  is  unknown,  or 
any  one  of  the  known  parties  reside  out  of  the  State,  or  cannot  be 
found  therein,  and  such  fact  is  made  to  appear  by  affidavit,  the  sum- 
mons may  be  served  on  such  absent  or  unknown  party  by  publica- 
tion, as  in  other  cases.  When  publication  is  made,  the  summons,  as 
published,  must  be  accompanied  by  a  brief  description  of  the  prop- 
erty which  is  the  subject  of  the  action. 


Historical:  Rev.  St.  1887,  Sec.  4565. 
C.  C.  P.  1881,  Sec.  492. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  757;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Publication 
summons:    Sees.  4145,  4146. 


ol 


Answer. 

Sec.  4566.  The  defendants  who  have  been  personally  served  with 
the  summons  and  a  copy  of  the  complaint,  or  who  have  appeared 
without  such  service,  must  set  forth  in  their  answers,  fully  and  par- 
ticularly, the  origin,  nature, -and  extent  of  their  respective  interests 
in  the  property,  and  if  such  defendants  claim  a  lien  on  the  property 
by  mortgage,  judgment  or  otherwise,  they  must  state  the  original 
amount  and  date  of  the  same,  and  the  sum  remaining  due  thereon ; 
also  whether  the  same  has  been  secured  in  any  other  way  or  not; 
and  if  secured,  the  nature  and  extent  of  such  security,  or  they  are 
deemed  to  have  waived  their  right  to  such  lien. 


Historical:  Rev.  St.  1887,  Sec.  4566. 
C.  C.  P.  1881,  Sec.  493. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  758;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Rights  of  All  Parties  May  Be  Determined. 

Sec.  4567.  The  rights  of  the  several  parties,  plaintiff  as  well  as 
defendant,  may  be  put  in  issue,  tried  and  determined  in  such  action ; 
and  when  a  sale  of  the  premises  is  necessary,  the  title  must  be  ascer- 
tained by  proof  to  the  satisfaction  of  the  court  before  the  judgment 
of  sale  can  be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the  right  of  the 
absent  or  unknown  parties  before  such  judgment  is  rendered  except 
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that  where  there  are  several  unknown  persons  having  an  interest 
in  the  property,  their  rights  may  be  considered  together  in  the  action, 
and  not' as  between  themselves. 


Historical:  Rev.  St.  1887,  Sec.  4567. 
C.  C.  P.  1881,  Sec.  494. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  759;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Partial  Partition. 

Sec.  4568.  Whenever  from  any  cause  it  is,  in  the  opinion  of  the 
court,  impracticable  or  highly  inconvenient  to  make  a  complete  par- 
tition in  the  first  instance  among  all  the  parties  in  interest,  the  court 
may  first  ascertain  and  determine  the  shares  or  interests  respec- 
tively held  by  the  original  co-tenants,  and  thereupon  adjudge  and 
cause  a  partition  to  be  made  as  if  such  original  co-tenants  were  the 
parties  and  sole  parties  in  interest  and  the  only  parties  to  the  action, 
and  thereafter  may  proceed  in  like  manner  to  adjudge  and  make  par- 
tition separately  of  each  share  or  portion  so  ascertained  and  allotted 
as  between  those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to  remain 
tenants  in  common  thereof  as  they  may  desire. 


Historical:  Rev.  St.  1887,  Sec.  4568. 
C.  C.  P.  1881,  Sec.  495. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  760;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Partial  Partition:  Where  it  ap- 
pears in  a  suit  for  partition  that  it  is 
impracticable  or  inconvenient  to 
make    a    complete    partition    in  the 


first  instance  among  all  the  parties, 
the  court  may  direct  a  partition 
among  two  or  more  of  the  parties, 
and  from  time  to  time  thereafter  may 
determine  the  rights  of  the  other  par- 
ties, and  render  judgment  according- 
ly. Richardson  v.  Ruddy  (1904)  10 
Ida.   151;    77   Pac.  972. 


Lienholders :  Determination  of  Rights. 

Sec.  4569.  If  it  appears  to  the  court,  by  the  certificate  of  the  coun- 
ty recorder  or  clerk,  or  by  the  sworn  or  verified  statement  of  any  per- 
son who  may  have  examined  or  searched  the  records,  that  there  are 
outstanding  liens  or  incumbrances  of  record  upon  such  real  property, 
or  any  part  or  portion  thereof,  which  existed  and  were  of  record  at 
the  time  of  the  commencement  of  the  action,  and  the  persons  holding 
such  liens  are  not  made  parties  to  the  action,  the  court  must  either 
order  such  persons  to  be  made  parties  to  the  action  by  an  amendment 
or  supplemental  complaint,  or  appoint  a  referee  to  ascertain  whether 
or  not  such  liens  or  incumbrances  have  been  paid,  or  if  not  paid  what 
amount  remains  due  thereon,  and  their  order  among  the  liens  or  in- 
cumbrances severally  held  by  such  persons  and  the  parties  to  the 
action,  and  whether  the  amount  remaining  due  thereon  has  been  se- 
cured in  any  manner,  and  if  secured,  the  nature  and  extent  of  the 
security. 


Historical:  Rev.  St.  18  87,  Sec.  45  69. 
C.  C.  P.  1881,  Sec.  496. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  761;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Notice  to  Lienholders. 

Sec.  4570.  The  plaintiff  must  cause  a  notice  to  be  served,  a  rea- 
sonable time  previous  to  the  day  for  appearance  before  the  referee 
appointed  as  provided  in  the  last  section,  on  each  person  having  out- 
standing liens  of  record  who  is  not  a  party  to  the  action,  to  appear 
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before  the  referee  at  a  specified  time  and  place,  to  make  proof  by  his 
own  affidavit  or  otherwise,  of  the  amount  due  or  to  become  due,  con- 
tingently or  absolutely,  thereon.  In  case  such  person  be  absent,  or 
his  residence  be  unknown,  service  may  be  made  by  publication  or 
notice  to  his  agents,  under  the  direction  of  the  court,  in  such  manner 
as  may  be  proper.  The  report  of  the  referee  thereon*  must  be  made 
to  the  court,  and  must  be  confirmed,  modified,  or  set  aside  and  a  new 
reference  ordered,  as  the  justice  of  the  case  may  require. 


Historical:  Rev.  St.  1887,  Sec.  4570. 
C.  C.  P.  1881,  Sec.  497. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  762;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Partition :  Sale :  Referees. 

Sec.  4571.  If  it  be  alleged  in  the  complaint  and  established  by  evi- 
dence, or  if  it  appear  by  the  evidence  without  such  allegation  in  the 
complaint,  to  the  satisfaction  of  the  court,  that  the  property,  or  any 
part  of  it,  is  so  situated  that  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  the  court  may  order  a  sale  thereof.  Other- 
wise, upon  the  requisite  proofs  being  made,  it  must  order  a  partition 
according  to  the  respective  rights  of  the  parties  as  ascertained  by 
the  court,  and  appoint  three  referees  therefor;  and  must  designate 
the  portion  to  remain  undivided  for  the  owners  whose  interests  re- 
main unknown,  or  are  not  ascertained. 


Historical:  Rev.  St.  1887,  Sec.  4571. 
C.  C.  P.  1881,  Sec.  498. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  763;  different,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Duties  of  Referees. 

Sec.  4572.  In  making  the  partition  the  referees  must  divide  the 
property  and  allot  the  several  portions  thereof  to  the  respective  par- 
ties, quality  and  quantity  relatively  considered,  according  to  the  re- 
spective rights  of  the  parties  as  determined  by  the  court,  pursuant 
to  the  provisions  of  this  chapter,  designating  the  several  portions  by 
proper  landmarks,  and  may  employ  a  surveyor  with  the  necessary 
assistants  to  aid  them. 


Historical:  Rev.  St.  18  87,  Sec.  4572. 
C.  C.  P.  1881,  Sec.  499. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  764;  additional  pro- 
visions by  amendment:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Report  of  Referees. 

Sec.  4573.  The  referees  must  make  a  report  of  their  proceedings, 
specifying  the  manner  in  which  they  executed  their  trust,  and  de- 
scribing the  property  divided,  and  the  shares  allotted  to  each  party, 
with  a  particular  description  of  each  share. 


Historical:  Rev.  St.  1887,  Sec.  4573. 
C.  C.  P.  1881,  Sec.  500. 


C.  P.  1872,  Sec.  765;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:     Same:  C. 

Same :  Confirmation :  Judgment. 

Sec.  45?4.  The  court  may  confirm,  change,  modify  or  set  aside  the 
report,  and  if  necessary  appoint  new  referees.  Upon  the  report  be- 
ing confirmed,  judgment  must  be  rendered  that  such  partition  be  ef- 
fectual forever,  which  judgment  is  binding  and  conclusive: 
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1.  On  all  persons  named  as  parties  to  the  action,  and  their  legal 
representatives,  who  have  at  the  time  any  interest  in  the  property 
divided,- or  any  part  thereof,  as  owners  in  fee  or  as  tenants  for  life 
or  for  years,  or  as  entitled  to  the  reversion,  remainder,  or  the  inher- 
itance of  such  property,  or  of  any  part  thereof,  after  the  determina- 
tion of  a  particular  estate  therein,  and  who  by  any  contingency  may 
be  entitled  to  a  beneficial  interest  in  the  property,  or  who  have  an 
interest  in  any  undivided  share  thereof,  as  tenants  for  years  or 
for  life; 

2.  On  all  persons  interested  in  the  property,  who  may  be  un- 
known, to  whom  notice  has  been  given  of  the  action  for  partition  by 
publication ; 

3.  On  all  other  persons  claiming  from  such  parties  or  persons 
or  either  of  them.  And  no  judgment  is  invalidated  by  reason  of  the 
death  of  any  party  before  final  judgment  or  decree;  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal  representa- 
tives, or  assigns  of  such  decedent,  as  if  it  had  been  entered  before  his 
death. 


Historical:  Rev.  St.  1887,  Soc.  4574. 
C.  C.  P.  1881,  Sec.  501. 


California  Legislation:  Same: 


C. 


C.  P.  1872,  Sec.  766;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Effect  of  Judgment  on  Tenants  for  Years. 

Sec.  4575.  The  judgment  does  not  affect  tenants  for  years  less 
than  ten  to  the  whole  of  the  property  which  is  the  subject  of  the 
partition. 


Historical:  Rev.  St.  18  87,  Sec.  4575. 
C.  C.  P.  1881,  Sec.  502. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  767;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Allowance  of  Expenses. 

Sec.  4576.  The  expenses  of  the  referees,  including  those  of  a  sur- 
veyor and  his  assistants  when  employed,  must  be  ascertained  and  al- 
lowed by  the  court,  and  the  amount  thereof,  together  with  the  fees 
allowed  by  the  court,  in  its  discretion,  to  the  referees,  must  be  ap- 
portioned among  the  different  parties  to  the  action,  equitably. 


Historical:  Rev.  St.  1887,  Sec.  45  76. 
C.  C.  P.  1881,  Sec.  503. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  768;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Lien  on  Undivided  Interest. 

Sec.  4577.  When  a  lien  is  on  an  undivided  interest  or  estate  of  any 
of  the  parties,  such  lien,  if  a  partition  be  made,  shall  thenceforth  be  a 
charge  only  on  the  share  assigned  to  such  party;  but  such  share 
must  first  be  charged  with  its  just  proportion  of  the  costs  of  the 
partition,  in  preference  to  such  lien. 


Historical:  Rev.  St.  1887,  Sec.  4577. 
C.  C.  P.   18  81,  Sec.  504. 

California  Legislation*.     Same:  C. 


C.  P.  1872,  Sec.  769;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Estate  for  Life  or  Years  May  Be  Set  Off. 

Sec.  4578.  When  a  part  of  the  property  only  is  ordered  to  be 
sold,  if  there  be  an  estate  for  life  or  years  in  an  undivided  share  of 
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the  whole  property,  such  estate  may  be  set  off  in  any  part  of  the 
property  not  ordered  to  be  sold. 


Historical:  Rev.  St.  1887,  Sec.  4578. 
C.  C.  P.  1881,  Sec.  505. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  770;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Application  of  Proceeds  of  Sale  of  Incumbered  Property. 

Sec.  4579.  The  proceeds  of  the  sale  of  incumbered  property  must 
be  applied  under  the  direction  of  the  court  as  follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action ; 

2.  To  pay  the  costs  of  W\e  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their  order 
of  priority,  by  payment  of  the  sums  due  and  to  become  due;  the 
amount  due  to  be  verified  by  affidavit  at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold,  accord- 
ing to  their  respective  shares  therein. 


Historical:  Rev.  St.  1887,  Sec.  4579. 
C.  C.  P.  1881,  Sec.  506. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  771;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Resort  to  Other  Securities  Compelled. 

Sec.  4580.  Whenever  any  party  to  an  action  who  holds  a  lien  upon 
the  property,  or  any  part  thereof,  has  other  securities  for  the  pay- 
ment of  the  amount  of  such  lien,  the  court  may,  in  its  discretion,  or- 
der such  securities  to  be  exhausted  before  a  distribution  of  the  pro- 
ceeds of  sale,  or  may  order  a  just  reduction  to  be  made  from  the 
amount  of  the  lien  on  the  property  on  account  thereof. 


Historical:  Rev.  St.  18  87,  Sec.  45  80. 
C.  C.  P.  1881,  Sec.  507. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  772;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Distribution  of  Proceeds. 

Sec.  4581.  The  proceeds  of  sale  and  the  securities  taken  by  the 
referees,  or  any  part  thereof,  must  be  distributed  by  them  to  the  per- 
sons entitled  thereto,  whenever  the  court  so  directs.  But  in  case  no 
direction  be  given,  all  of  such  proceeds  and  securities  must  be  paid 
into  court  or  deposited  therein,  or  as  directed  by  the  court. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation : 


St.  1887,  Sec.  4581. 
508. 


Same:  C. 


C.  P.  1872,  Sec.  773;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Action  May  Be  Continued. 

Sec.  4582.  When  the  proceeds  of  the  sale  of  any  share  or  parcel 
belonging  to  persons  who  are  parties  to  the  action,  and  who  are 
known,  are  paid  into  court,  the  action  may  be  continued  as  between 
such  parties  for  the  determination  of  their  respective  claims  thereto, 
which  must  be  ascertained  and  adjudged  by  the  court.  Further  tes- 
timony may  be  taken  in  court  or  by  a  referee,  at  the  discretion  of 
the  court,  and  the  court  may,  if  necessary,  require  such  parties  to  pre- 
sent the  facts  or  law  in  controversy,  by  pleadings  as  in  an  original 
action. 


Historical:  Rev.  St.  18  87,  Sec.  4582. 
C.  C.  P.  1881,  Sec.  509. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  774;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Conduct  of  Sale. 

Sec.  4583.  All  sales  of  real  property  made  by  referees,  under  this 
chapter,  must  be  made  at  public  auction  to  the  highest  bidder,  upon 
notice  published  in  the  manner  required  for  the  sale  of  real  property 
on  execution.  The  notice  must  state  the  terms  of  sale,  and  if  the 
property  or  any  part  of  it  is  to  be  subject  to  a  prior  estate,  charge 
or  lien,  that  must  be  stated  in  the  notice. 


Historical:  Rev.  St.  1887,  Sec.  4583. 
C.  C.  P.  1881,  Sec.  510. 


California  Legislation:  Same: 


C. 


C.  P.  1872,  Sec.  775;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Sales  on  execu- 
tion:    Sees.  4482-4490. 

Cited:  (Dis.  op.)  First  Nat.  Bk^  of 
Pocatello  v.  Bunting  &  Co.  (1900)  7 
Ida.  387;  63  P.ac.  694. 


Terms  of  Sale. 

Sec.  4584.  The  court  must,  in  the  order  for  sale,  direct  the  terms 
of  credit  which  may  be  allowed  for  the  purchase  money  of  any  por- 
tion of  the  premises  of  which  it  may  direct  a  sale  on  credit,  and  for 
that  portion  of  which  the  purchase  money  is  required  by  the  provi- 
sions hereinafter  contained,  to  be  invested  for  the  benefit  of  un- 
known owners,  infants  or  parties  out  of  the  State. 


Historical:  Rev.  St.  1887,  Sec.  4584. 
C.  C.  P.  1881,  Sec.  511. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  776;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Security  for  Purchase  Money. 

Sec.  4585.  The  referees  may  take  separate  mortgages  and  other 
securities  for  the  whole  or  convenient  portions  of  the  purchase  money 
of  such  parts  of  the  property  as  are  directed  by  the  court  to  be  sold 
on  credit  for  the  shares  of  any  known  owner  of  full  age,  in  the 
name  of  such  owner;  and  for  the  shares  of  an  infant  in  the  name  of 
the  guardian  of  such  infant;  and  for  other  shares  in  the  name  of 
the  clerk  of  the  court  and  his  successors  in  office. 


Historical:  Rev.  St.  1887,  Sec.  4585. 
C.  C.  P.  1881,  Sec.  512. 

California  Legislation:  Same 


ex- 


cept "county"  for  "court",  last  line: 
C.  C.  P.  1872,  Sec.  777;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Compensation  of  Tenants  for  Life  or  Years. 

Sec.  4586.  The  person  entitled  to  a  tenancy  for  life  or  years, 
whose  estate  has  been  sold,  is  entitled  to  receive  such  sum  as  may 
be  deemed  a  reasonable  satisfaction  for  such  estate,  and  which  the 
person  so  entitled  may  consent  to  accept  instead  thereof,  by  an  in- 
strument in  writing  filed  with  the  clerk  of  the  court.  Upon  the  filing 
of  such  consent,  the  clerk  must  enter  the  same  in  the  minutes  of  the 
court. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation : 


St.  1887,  Sec.  4586. 
513. 


Same:  C. 


C.  P.  1872,  Sec.  778; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code. 


Same:  How  Fixed. 

Sec.  4587.  If  such  consent  be  not  given,  filed  and  entered  as  pro- 
vided in  the  last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  court  must  ascertain  and  determine  what  proportion  of  the  pro- 
ceeds of  the  sale,  after  deducting  expenses,  will  be  a  just  and  reason- 
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able  sum  to  be  allowed  on  account  of  such  estate,  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  court  for  him,  as  the 
case  may  require. 


Historical:  Rev.  St.  1887,  Sec.  4587. 
C.  C.  P.  1881,  Sec.  514. 

Same:  C. 


California  Legislation: 


C.  P.  1872,  Sec.  779;  Deering's  Code9 
ib. ;  Kerr's  Code,  ib.- 


Protection  of  Unknown  Parties. 

Sec.  4588.  If  the  persons  entitled  to  such  estate  for  life  or  years 
be  unknown,  the  court  must  provide  for  the  protection  of  their  rights 
in  the  same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared. 


Historical:  Pev.  St.  1887,  Sec.  458  8. 
C.  C.  P.  1881,  Sec.  515. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  780;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Compensation  for  Contingent  Interest. 

Sec.  4589.  In  all  cases  of  sales  when  it  appears  that  any  person  has 
a  vested  or  contingent  future  right  or  estate  in  any  of  the  property 
sold,  the  court  must  ascertain  and  settle  the  proportional  value  of 
such  contingent  or  vested  right  or  estate,  and  must  direct  such  pro- 
portion of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid 
over,  in  such  manner  as  to  protect  the  rights  and  interests  of  the 
parties. 


Historical:  Rev.  St.  1887,  Sec.  4589. 
C.  C.  P.  1881,  Sec.  516. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  781;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Notice  of  Terms  of  Sale. 

Sec.  4590.  In  all  cases  of  sales  of  property  the  terms  must  be 
made  known  at  the  time ;  and  if  the  premises  consist  of  distinct  farms 
or  lots,  they  must  be  sold  separately. 


Historical:  Rev.  St.  1887,  Sec.  45  90. 
C.  C.  P.  1881,  Sec.  517. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  782;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Referees  and  Guardians  Must  Not  Purchase. 

Sec.  4591.  Neither  of  the  referees,  nor  any  person  for  the  benefit 
of  either  of  them,  can  be  interested  in  any  purchase ;  nor  can  a  guard- 
ian of  an  infant  party  be  interested  in  the  purchase  of  any  real  prop- 
erty being  the  subject  of  the  action,  except  for  the  benefit  of  the  in- 
fant.   All  sales  contrary  to  the  provisions  of  this  section  are  void. 


Historical:  Rev.  St.  1887,  Sec.  45  91. 
C.  C.  P.  1881,  Sec.  518. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  783;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Report  of  Sale. 

Sec.  4592.  After  completing  a  sale  of  the  property,  or  any  part 
thereof  ordered  to  be  sold,  the  referees  must  report  the  same  to  the 
court  with  a  description  of  the  different  parcels  of  lands  sold  to  each 
purchaser ;  the  name  of  the  purchaser ;  the  price  paid  or  secured ;  the 
terms  and  conditions  of  the  sale,  and  the  securities,  if  any,  taken. 
The  report  must  be  filed  in  the  office  of  the  clerk. 
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Historical:  Rev.  St.  1887,  Sec.  4592. 
C.  C.  P.  1881,  Sec.  519. 

California  Legislation:  Same  ex- 
cept the  words  "of  the  county  where 


the  property  is  situated"  are  added: 
C.  C.  P.  1872,  Sec.  784;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Confirmation  and  Order  for  Conveyance. 

Sec.  4593.  If  the  sale  be  confirmed  by  the  court,  an  order  must  be 
entered  directing  the  referees  to  execute  conveyances  and  take  se- 
curities pursuant  to  such  sale,  which  they  are  hereby  authorized  to 
do.  Such  order  may  also  give  directions  to  them  respecting  the  dis- 
position of  the  proceeds  of  the  sale. 


Historical:  Rev.  St.  1887,  Sec.  4593. 
C.  C.  P.  1881,  Sec.  520. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  785;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Lienholders  as  Purchasers. 

Sec.  4594.  When  a  party  entitled  to  a  share  of  the  property,  or  an 
incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale,  becomes 
a  purchaser,  the  referees  may  take  his  receipt  for  so  much  of  the 
proceeds  of  the  sale  as  belongs  to  him. 


Historical:  Rev.  St.  1887,  Sec.  459  4. 
C.  C.  P.  1881,  Sec.  521. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  786;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Record  and  Effect  of  Conveyance. 

Sec.  4595.  The  conveyances  must  be  recorded  in  the  county  where 
the  premises  are  situated,  and  shall  be  a  bar  against  all  persons  in- 
terested in  the  property  in  any  way,  who  shall  have  been  named  as 
parties  in  the  action,  and  against  all  such  parties  and  persons  as  were 
unknown,  if  the  summons  was  served  by  publication,  and  against  all 
persons  claiming  under  them,  or  either  of  them,  and  against  all  per- 
sons having  unrecorded  deeds  or  liens  at  the  commencement  of  the 
action. 


Historical:  Rev.  St.  1887,  Sec.  4595. 
C.  C.  P.  1881,  Sec.  522. 

California  Legislation:  Same  ex- 
cept    last     clause     beginning  "and 


against  all  persons"  is  omitted:  C.  C. 
P.  1872,  Sec.  787;  now  same,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


of  the  United  States"  for  ''securities 
at  interest":  C.  C.  P.  1872,  Sec.  788; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Investment  of  Proceeds. 

Sec.  4596.  When  there  are  proceeds  of  sale  belonging  to  an  un- 
known owner,  or  to  a  person  without  the  State,  who  has  no  legal  rep- 
resentative within  it,  the  same  must  be  invested  in  securities  at  in- 
terest for  the  benefit  of  the  persons  entitled  thereto. 

Historical:  Rev.  St.  1887,  Sec.  4596. 
C.  C.  P.  1881,  Sec.  523. 

California  Legislation:  Same  ex- 
cept the  words  "bonds  of  this  State  or 

Same:  When  Made  in  Recorder's  Name. 

Sec.  4597.  When  the  security  of  the  proceeds  of  sale  is  taken,  or 
when  an  investment  of  any  such  proceeds  is  made,  it  must  be  done, 
except  as  herein  otherwise  provided,  in  the  name  of  the  recorder  of 
the  county  where  the  papers  are  filed,  and  his  successors  in  office, 
who  must  hold  the  same  for  the  use  and  benefit  of  the  parties  inter- 
ested, subiect  to  the  order  of  the  court. 
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Historical:  Rev.  St.  1887,  Sec.  4597. 
C.  C.  P.  1881,  Sec.  524. 

California  Legislation:     Same  ex- 


cept "clerk"  for  "recorder":  C.  C. 
P.  1872,  Sec.  789;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  When  Made  in  Parties'  Names. 

Sec.  4598.  When  security  is  taken  by  the  referees  on  a  sale,  and 
the  parties  interested  in  such  security,  by  an  instrument  in  writing, 
under  their  hands,  delivered  to  the  referee,  agree  upon  the  shares 
and  proportions  to  which  they  are  respectively  entitled,  or  when 
shares  and  proportions  have  been  previously  adjudged  by  the  court,, 
such  securities  must  be  taken  in  the  names  of  and  payable  to  the 
parties  respectively  entitled  thereto,  and  must  be  delivered  to  such 
parties  upon  their  receipt  therefor.  Such  agreement  and  receipt 
must  be  returned  and  filed  with  the  clerk. 


Historical:  Rev.  St.  1887,  Sec.  4598. 
C.  C.  P.  1881,  Sec.  525. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  790;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Duty  of  Recorder. 

Sec.  4599.  The  recorder  in  whose  name  a  security  is  taken,  or  by 
whom  an  investment  is  made,  and  his  successors  in  office,  must  re- 
ceive the  interest  and  principal  as  it  becomes  due,  and  apply  and  in- 
vest the  same  as  the  court  may  direct;  and  must  deposit  with  the 
county  treasurer  all  securities  taken,  and  keep  an  account  in  a  book 
provided  and  kept  for  that  purpose  in  the  recorder's  office,  free  for 
inspection  by  all  persons,  of  investments  in  moneys  received  by  him 
thereon,  and  the  disposition  thereof. 


Historical:  Rev.  St.  1887,  Sec.  4599. 
C.  C.  P.  1881,  Sec.  526. 

California  Legislation:     Same  ex- 


cept "clerk"  for  "recorder":  C.  C.  P. 
1872,  Sec.  791;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Unequal  Partition:  Compensation: 

Sec.  4600.  When  it  appears  that  partition  cannot  be  made  equal 
between  the  parties,  according  to  their  respective  rights,  without  pre- 
judice to  the  rights  and  interests  of  some  of  them,  and  a  partition  be 
ordered,  the  court  may  adjudge  compensation  to  be  made  by  one 
party  to  another,  on  account  of  the  inequality ;  but  such  compensation 
shall  not  be  required  to  be  made  to  others  by  owners  unknown,  nor  by 
an  infant;  unless  it  appears  that  such  infant  has  personal  property 
sufficient  for  that  purpose,  and  that  his  interest  will  be  promoted 
thereby.  And  in  all  cases  the  court  has  power  to  make  compensatory 
adjustment  between  the  respective  parties  according  to  the  ordinary 
principles  of  equity. 


Historical:  Rev.  St.  18  87,  Sec.  46  00. 
C.  C.  P.  1881,  Sec.  527. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  792;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sale  of  Infant's  Share. 

Sec.  4601.  When  the  share  of  an  infant  is  sold,  the  proceeds  of 
the  sale  may  be  paid  by  the  referee  making  the  sale  to  his  general 
guardian,  or  the  special  guardian  appointed  for  him  in  the  action, 
upon  giving  the  security  required  by  law  or  directed  by  order  of  the 
court. 
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Historical:  Rev.  St.  1887,  Sec.  4601. 
C.  C.  P.  1881,  Sec.  528. 

California  Legislation:    Same:  C. 


C.  P.  18  72,  See.  793;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:   Share  of  Insane  Person. 

Sec.  4602.  The  guardian  who  may  be  entitled  to  the  custody  and 
management  of  the  estate  of  an  insane  person  or  other  person  ad- 
judged incapable  of  conducting  his  own  affairs,  whose  interest  in 
real  property  has  been  sold,  may  receive,  in  behalf  of  such  person,  his 
share  of  the  proceeds  of  such  real  property  from  the  referees,  on  exe- 
cuting, with  sufficient  sureties,  an  undertaking  approved  by  a  judge 
of  the  court,  that  he  will  faithfully  discharge  the  trust  reposed  in 
him,  and  will  render  a  true  and  just  account  to  the  person  entitled 
or  to  his  legal  representative. 


Historical:  Rev.  St.  1887,  Sec.  4602. 
C.  C.  P.  1881.  Sec.  529. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  794;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Partition  Without  Action. 

Sec.  4603.  The  general  guardian  of  an  infant,  and  the  guardian 
entitled  to  the  custody  and  management  of  the  estate  of  an  insane 
person,  or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  who  is  interested  in  real  estate  held  in  joint  tenancy,  or  in 
common,  or  in  any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent  to  a  parti- 
tion without  action,  and  agree  upon  the  share  to  be  set-off  to  such 
infant  or  other  person  entitled,  and  may  execute  a  release  in  his  be- 
half to  the  owners  of  the  shares  of  the  parts  to  which  they  may  be 
respectively  entitled,  upon  an  order  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4603. 
C.  C.  P.  1881,  Sec.  530. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  795;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Costs  of  Partition  a  Lien. 

Sec.  4604.  The  costs  of  partition,  including  reasonable  counsel  fees, 
expended  by  the  plaintiff  or  either  of  the  defendants,  for  the  common 
benefit,  fees  of  referees,  and  other  disbursements,  must  be  paid  by 
the  parties  respectively  entitled  to  share  in  the  lands  divided,  in  pn> 
portion  to  their  respective  interests  therein,  and  may  be  included  and 
specified  in  the  judgment.  In  that  case  they  shall  be  a  lien  on  the  sev- 
eral shares,  and  the  judgment  may  be  enforced  by  execution  against 
such  shares,  and  against  other  property  held  by  the  respective  par- 
ties. When,  however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation  to  be  paid, 
by  the  parties  thereto,  or  any  of  them. 


Historical:  Rev.  St.  1887,  Sec.  4604. 
C.  C.  P.  1881,  Sec.  531. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  796;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Appointment  of  Single  Referee. 

Sec.  4605.  The  court,  with  the  consent  of  the  parties,  may  ap- 
point a  single  referee,  instead  of  three  referees,  in  the  proceedings 
under  the  provisions  of  this  chapter;  and  the  single  referee,  when 
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thus  appointed,  has  all  the  powers  and  may  perform  all  the  duties 
required  of  the  three  referees. 


Historical:  Rev.  St.  1887,  Sec.  4605. 
C.  C.  P.  1881,  Sec.  532. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  797;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cost  of  Abstract  of  Title. 

Sec.  4606.  If  it  appears  to  the  court  that  it  was  necessary  to  have 
made  an  abstract  of  the  title  to  the  property  to  be  partitioned,  and 
such  abstract  shall  have  been  procured  by  the  plaintiff,  or  if  the 
plaintiff  shall  have  failed  to  have  the  same  made  before  the  com- 
mencement of  the  action,  and  any  one  of  the  defendants  shall  have  had 
such  abstract  afterwards  made,  the  cost  of  the  abstract,  with  inter- 
est thereon  from  the  time  the  same  is  subject  to  the  inspection  of 
the  respective  parties  to  the  action,  must  be  allowed  and  taxed. 


Historical:  Rev.  St.  1887,  Sec.  4606. 
C.  C.  P.  1881,  Sec.  533. 

California  Legislation:     Same  in 


part:  C.  C.  P.  1872,  Sec.  799;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  6. 

ACTIONS  FOE  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 


Section 

4611.  Writ  of  scire  facias  abolished. 

4612.  Actions  for  usurpation  of  of- 
fice. 

4613.  Statement    of    private  right: 
Arrest  of  defendant. 

4614.  Form  of  judgment. 

4615.  Judgment  for  person  entitled 
to  office. 


Section 
4616. 

4617. 

4618. 
4619. 


Damages 


against 


Same: 
usurper. 

Actions  against  several  claim- 
ants. 

Judgment  of  ouster  and  fine. 

Undertaking  required  of  in- 
former. 


Writ  of  Scire  Facias  Abolished. 

Sec.  4611.    The  writ  of  scire  facias  is  abolished. 


Historical:  Rev.  St.  1887,  Sec.  4611. 
C.  C.  P.  1881,  Sec.  534. 

California  Legislation:  Same  with 
additions:    C.   C.   P.    1872,   Sec.  802; 


same  now  as  amended:  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 

Cited:  Stevens  v.  Hall  (1902)  8 
Ida.  594;   69  Pac.  282. 


Actions  for  Usurpation  of  Office. 

Sec.  4612.  An  action  may  be  brought  in  the  name  of  the  people 
of  the  State  against  any  person  who  usurps,  intrudes  into,  holds  or  ex- 
ercises any  office  or  franchise,  real  or  pretended,  within  this  State, 
without  authority  of  law.  Such  action  shall  be  brought  by  the  pros- 
ecuting attorney  of  the  proper  county,  when  the  office  or  franchise 
relates  to  a  county,  precinct,  or  city,  and  when  such  office  or  franchise 
relates  to  the  State,  by  the  Attorney  General;  and  it  shall  be  the 
duty  of  the  proper  officer,  upon  proper  showing,  to  bring  such  action 
whenever  he  has  reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  held  or  exercised  without  authority  of 
law.  Any  person  rightfully  entitled  to  an  office  or  franchise  may 
bring  an  action  in  his  own  name  against  the  person  who  has  usurped, 
intruded  into,  or  who  holds  or  exercises  the  same. 


Historical:  Rev.  St.  1887,  Sec.  4612. 
California  Legislation:  Somewhat 


I 


similar:  C.  C.  P.  1872,  Sec.  803; 
Deering's  Code,  ib. ;  Kerr's  Code,  ib. 
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Cited:  State  v.  Inhabitants  of  Po- 
catello  (1891)  3  Ida.  174;  28  Pac.  411. 

Nature  of  Proceeding:  A  proceed- 
ing- in  quo  warranto  is  not  a  civil 
action  but  a  quasi  criminal  proceed- 
ing. Therefore  there  can  be  no  inter- 
vention in  such  proceeding.  People  v. 
Green   (1869)    1   Ida.  235. 

The  action  of  quo  warranto  to  try 
title  to  an  office  is  an  action  at  law, 
and  a  territorial  statute  authorizing 
such  action  to  be  determined  at 
chambers  without  the  intervention  of 


a  jury,  was  held  to  be  in  violation 
of  the  Federal  Constitution.  People  v. 
Havird  (1889)  2  Ida.  531;  25  Pac. 
294. 

What  May  Be  Reviewed:  Irregu- 
larities in  the  action  of  the  board  of 
county  commissioners  in  establishing 
a  justice  precinct  cannot  be  reviewed 
in  an  action  of  quo  warranto  to  try 
title  to  the  office  of  justice  in  such 
precinct.  Johnston  v.  Savidge  (1905) 
11  Ida.  204;   81  Pac.  616. 


Statement  of  Private  Right:  Arrest  of  Defendant. 

Sec.  4613.  Whenever  such  action  is  brought  in  the  name  of  the 
people  of  the  State,  the  prosecuting  attorney  at  the  request  of  the 
person  entitled  to  the  office  or  franchise,  in  addition  to  the  cause  of 
action  in  behalf  of  the  people  of  the  State,  may  set  forth  the 
name  of  the  person  so  entitled,  with  a  statement  of  his  right  thereto, 
and  in  such  case,  upon  proof  by  affidavit  that  the  defendant  has  re- 
ceived fees  or  emoluments  belonging  to  the  office,  and  by  means  of 
usurpation  thereof,  an  order  may  be  granted  by  the  judge  or  court 
wherein  the  case  is  pending,  for  the  arrest  of  such  defendant,  and 
holding  him  to  bail;  and  thereupon  he  may  be  arrested  and  held  to 
bail,  in  the  same  manner  and  with  the  same  effect,  and  subject  to 
the  same  rights,  and  liabilities,  as  in  other  civil  actions  where  the  de- 
fendant is  subject  to  arrest. 


Historical:  Rev.  St.  18  87,  Sec.  4613. 
C.  C.  P.  1881,  Sec.  536. 

California  Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  804;  also, 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Form  of  Judgment. 

Sec.  4614.  In  every  such  case  judgment  may  be  rendered  upon 
the  right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  the 
form  of  the  action  and  justice  may  require. 


Historical:  Rev.  St.  1887,  Sec.  4614. 
C.  C.  P.  1881,  Sec.  537. 

California  Legislation:  Same  ex- 
cept "action"  for  "case",  line  1,  and 
the   words   "as  justice  may  require" 


for  "as  the  form  of  the  action  and 
justice  may  require":  C.  C.  P.  1872, 
Sec.  805;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Judgment  for  Person  Entitled  to  Office. 

Sec.  4615.  If  the  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  per- 
son, he  shall  be  entitled,  after  taking  the  oath  of  office  and  executing 
such  official  bond  as  may  be  required  by  law,  to  take  upon  himself  the 
execution  of  the  office. 


Historical:  Rev.  St.  1887,  Sec.  4615. 
C.  C.  P.  1881,  Sec.  538. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  806;  Deering's  Code* 
ib.;  Kerr's  Code,  ib. 


Same:  Damages  Against  Usurper. 

Sec.  4616.  If  judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover  by 
action  the  damages  which  he  may  .  have  sustained  by  reason  of  the 
usurpation  of  the  office  by  the  defendant. 
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Historical:  Rev.  St.  1887,  Sec.  4616. 
C.  C.  P.  1881,  Sec.  539. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  807;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Actions  Against  Several  Claimants. 

Sec.  4617.  When  several  persons  claim  to  be  entitled^ to  the  same 
office  or  franchise,  one  action  may  be  brought  against  all  such  per- 
sons in  order  to  try  their  respective  rights  to  such  office  or  fran- 
chise. 


Historical:  Rev.  St.  1887,  Sec.  4617. 
C.  C.  P.  1881,  Sec.  540. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  808;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Necessity  of  Intrusion:  This  section 
does  not  authorize  the  trial  of  the 
right   to  an   office   before  there  has 


been  an  actual  intrusion  into  the  of- 
fice. (Per  Whitson,  J.)  Lindsay  v. 
People  (1872)  1  Ida.  438.  But  in  the 
same  case,  Hollister,  J.,  concurring 
specially,  held  that  a  claim  to  the 
office  is  all  that  is  necessary  to  au- 
thorize the  action;  there  need  be  no 
usurpation  thereof  by  the  defendant. 


Judgment  of  Ouster  and  Fine. 

Sec.  4618.  When  a  defendant  against  whom  such  action  has  been 
brought  is  adjudged  guilty  of  usurping  or  intruding  into  or  unlaw- 
fully holding  any  office,  franchise  or  privilege,  judgment  must  be 
rendered  that  such  defendant  be  excluded  from  the  office,  franchise 
or  privilege,  and  that  he  pay  the  costs  of  the  action.  The  court  may 
also,  in  its  discretion,  in  actions  to  which  the  people  of  the  State  are 
a  party,  impose  upon  the  defendant  a  fine  not  exceeding  five  thou- 
sand dollars,  which  fine,  when  collected,  must  be  paid  into  the  treas- 
ury of  the  State. 


Historical:  Rev.  St.  1887,  Sec.  4618. 
C.  C.  P.  1881',  Sec.  541. 

California  Legislations  Same  ex- 
cept the  words  "in  actions  to  which 


the  people  of  the  State  are  a  party" 
are  omitted:  C.  C.  P.  1872,  Sec.  809; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Undertaking  Required  of  Informer. 

Sec.  4619.  When  the  action  is  brought  upon  the  information  or  ap- 
plication of  a  private  party,  the  prosecuting  attorney  may  require 
such  party  to  enter  into  an  undertaking,  with  sureties  to  be  approved 
by  the  said  officer,  conditioned  that  such  party  or  the  sureties  will 
pay  any  judgment  for  costs  or  damages  recovered  against  the  plain- 
tiff, and  all  the  costs  and  expenses  incurred  in  the  prosecution  of  the 
action. 


Historical:  Rev.  St.  1887,  Sec.  4619. 
<3.  C.  P.  1881,  Sec.  542. 

California  Legislation :  No  such  pro- 
vision in  C.  CP.  1872;  now  same 
except  "Attorney  General"  for  "pros- 
ecuting attorney":  Deering's  Code, 
Sec.  810;  Kerr's  Code,  ib. 


Cross  Reference:    Statutory  form  of 

undertaking:  Sec.  4933a.  Justifica- 
tion of  sureties:  Sec.  4934.  State, 
county  or  city  need  not  give'  bond: 
Sec.  4935. 


CHAPTER  7. 

PROVISIONS  RELATING  TO  THE  ADJUDICATION  OF  WATER  RIGHTS. 


Section 

4620.    Examination     of    stream  by 

State  Engineer. 

4421.    Decreed  rights  appurtenant  to 
land. 


Section 

4622.  Certified  copies  of  allotments. 

4623.  Printed  copies  of  decrees  to  be 
prepared. 
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Note:    The  remainder  of  the  act  from  which  this  chapter  is  taken  is 
found  in  Civ.  Code.  Tit  9,  Sees.  3252  et  seq. 

Examination  of  Stream  by  State  Engineer. 

Sec.  4620.  Whenever  suit  shall  be  filed  in  the  District  Court  for 
the  purpose  of  adjudicating  the  priority  of  rights  to  the  use  of  water 
from  any  stream  in  the  State,  and  before  such  adjudication  is  made 
the  judge  of  such  court  shall  request  the  State  Engineer  to  make  an 
examination  of  such  stream,  and  the  canals  and  ditches  diverting 
water  therefrom,  and  of  all  the  land  being  irrigated  by  such  canals 
and  ditches  and  other  works,  and  the  lands  susceptible  of  reclama- 
tion therefrom,  in  the  manner  provided  in  Section  3267  of  the  Civil 
Code,  and  such  State  Engineer  shall  prepare  a  map  showing  such 
stream,  canal  and  ditches,  and  the  lands  thereunder,  as  provided  in 
said  section,  and  a  statement  which  shall  give  the  condition  of  such 
works,  their  capacity  and  the  amount  of  land  irrigated  from  each  of 
such  canals,  ditches  or  other  works,  and  other  essential  features  in 
relation  to  the  reclamation  of  the  lands  tributary  to  such  stream,  such 
map  and  statement  shall  be  accepted  as  evidence  in  the  deter- 
mination of  such  rights  by  such  court,  and  a  copy  of  such  map  and 
statement  shall  be  placed  on  file  in  the  office  of  the  State  Engineer. 

Whenever  the  State  Engineer  shall  make  such  examination  at  the 
request  of  the  court  or  the  judge  thereof,  he  shall  make  out,  in  du- 
plicate, an  itemized  statement  showing  the  cost  of  making  such  exam- 
ination and  survey,  specifying  the  amount  of  each  item  for  labor, 
supplies  and  other  expenses,  and  the  name  of  the  person  or  company 
entitled  to  payment  therefor,  and  shall  verify  the  same  by  his  oath, 
and  by  the  oath  of  any  person  or  persons  having  actual  knowledge 
of  the  facts  contained  in  such  statement,  and  shall  forward  such 
statement  to  the  State  Auditor.  Said  Auditor  shall  present  the  same 
to  the  State  Board  of  Examiners,  and,  if  allowed  by  them,  in  whole  or 
in  part,  the  Auditor  shall  draw  warrants  on  the  general  fund  in  favor 
of  the  parties  entitled  thereto,  and  the  Treasurer  shall  pay  the  same 
out  of  said  fund.  The  sum  so  allowed  by  the  State  Board  of  Exami- 
ners shall  be  forthwith  certified  by  the  State  Auditor  to  the  judge  and 
clerk  of  the  court  in  which  said  suit  shall  be  pending,  and  the  same 
shall  constitute  a  part  of  the  costs  and  disbursements  in  said  cause. 
The  court,  at  the  time  of  entry  of  final  judgment  in  said  cause,  shall 
adjudge  and  determine  the  proportionate  amount  of  such  cost  of  ex- 
amination and  survey  to  be  paid  by  each  of  the  parties  to  said  suit; 
and  the  respective  sums  so  apportioned  are  hereby  declared  to  be  a 
lien  upon  the  lands  and  water  rights  of  the  said  parties,  and  the  said 
resp4*?tive  sums  shall  be  entered  by  the  auditors  of  the  proper  coun- 
ties upon  the  assessment  roll  of  the  county  in  which  the  property  is 
situated,  opposite  the  names  of  the  parties  respectively  required  to 
pay  the  same,  and  said  sums  shall  be  collected  in  the  same  manner 
and  at  the  same  time  as  other  taxes  are  collected  and  shall  be  placed 
in  a  separate  fund,  to  be  remitted  to  the  State  Treasurer  at  the  same 
time  that  other  taxes  are  remitted  and  to  be  by  said  Treasurer  placed 
in  the  general  fund. 

In  case  the  State  Engineer  has  already  made  such  examination  as 
provided  in  Section  3267  of  the  Civil  Code,  he  shall  be  requested  by 
the  court  or  the  judge  to  furnish  a  certified  copy  of  the  records  of 
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the  examination,  which  shall  be  brought  up  to  date  by  further  exam- 
ination of  the  ground  by  such  engineer,  if  need  be,  and  such  certified 
copies  of  such  records  shall  be  filed  and  received  as  evidence  in  such 
case  as  in  this  section  provided. 


late  Const.  Art.  3,  Sec.  19,  sub.  div. 

Decreed  Rights  Appurtenant  to  Land, 

Sec.  4621.  In  alloting  the  waters  of  any  stream  by  the  District 
Court  according  to  the  rights  and  priorities  of  those  using  such 
waters,  such  allotment  shall  be  made  to  the  use  to  which  such  water  is 
beneficially  applied,  and  when  such  water  is  used  for  irrigation,  the 
right  confirmed  by  such  decree  or  allotment  shall  be  appurtenant  to 
and  shall  become  a  part  of  the  land  which  is  irrigated  by  such  water, 
and  such  right  will  pass  with  the  conveyance  of  such  land,  and  such 
decree  shall  describe  the  land  to  which  such  water  shall  become  so 
appurtenant.  The  amount  of  water  so  alloted  shall  never  be  in  ex- 
cess of  the  amount  actually  used  for  beneficial  purposes  for  which  such 
right  is  claimed:  Provided,  That  in  the  case  of  works  capable  of 
diverting  more  water  than  is  applied  to  a  beneficial  purpose  at  the 
time  the  rights  of  the  person  or  persons  owning  or  using  such  works 
are  adjudicated  by  the  court,  the  right  only  to  the  water  beneficially 
applied  at  the  time  of  making  such  allotment  shall  be  confirmed  by 
the  court,  and  the  court  shall  ascertain  the  amount  of  water  which 
can  be  diverted  through  such  works  in  excess  of  such  quantity  bene- 
ficially applied,  and  shall  set  a  time  when  such  amount  shall  be  ap- 
plied to  the  beneficial  purpose  for  which  it  is  intended,  which  time 
shall  not  exceed  four  years  from  the  date  of  the  decree  issued  by 
such  court  under  such  adjudication,  and  any  person  using  any  of 
such  water  which  was  not  beneficially  applied  at  the  time  of  such  ad- 
judication shall,  before  the  expiration  of  the  time  set  for  such  bene- 
ficial application,  make  proof  of  such  beneficial  use  in  the  manner 
provided  in  Section  3261  of  the  Civil  Code,  and  such  right,  when  con- 
firmed in  the  manner  provided  in  this  chapter  and  Chapter  2  of  Title 
9  of  the  Civil  Code  shall  relate  to  the  priority  established  by  such 
court,  and  if  such  application  of  any  of  such  water  shall  be  made  sub- 
sequent to  such  date,  then  the  priority  of  the  right  to  the  use  there- 
of shall  be  determined  in  the  manner  provided  in  Section  3262  of  the 
Civil  Code. 

Historical:   Laws  1903,  223,  Sec.  38. 

Certified  Copies  of  Allotments. 

Sec.  4622.  It  shall  be  the  duty  of  the  clerk  of  the  District  Court  in 
each  of  the  counties  of  this  State  to  prepare,  at  the  expense  of  the 
county,  and  transmit  without  delay  to  the  State  Engineer  by  ex- 
press or  registered  mail,  a  certified  copy  of  the  allotments  of  the  va- 
rious streams  made  by  the  District  Court  and  now  on  file  in  the 
offices  of  the  District  Court  in  the  various  counties  of  the  State :  Pro- 
vided,   That  said  clerk  may,  in  place  of  such  transcript,  transmit 


Historical:  Laws  1903,  22  3,  Sec.  37; 
as  amended  Laws  1905,  357,  Sec.  4. 


3,  and  Art.  5,  Section^  2  and  26,  pro- 
hibiting the  enactment  of  special 
laws,  and  requiring  all  laws  relating 
to  courts  to  be  general  and  uniform. 
Boise  Irr.  etc.  Co.  v.  Stewart  (1904) 
10  Ida.  38;  77  Fac.  25,  321. 


Constitutionality:  This  section,  in 
making  a  peculiar  provision  for  costs 
in  proceedings  to  adjudicate  the  wa- 
ter rights  of  a  stream,  does  not  vio- 
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such  original  records  of  such  decrees  as  are  recorded  in  books  kept 
for  that  purpose.  Immediately  upon  receipt  of  said  transcripts  or 
said  original  records,  it  shall  be  the  duty  of  the  State  Engineer  to 
record  them  in  a  book  kept  for  that  purpose,  and  to  classify  and  ar- 
range said  decrees  by  placing  all  the  rights  to  water  of  one  stream 
and  its  tributaries  together,  and  he  shall  send  to  each  water  commis- 
sioner a  certified  copy  of  the  allotments  made  by  the  District  Court 
of  all  the  streams  within  his  district.  And  when  an  allotment  of  the 
waters  of  a  stream  shall  be  made  by  the  District  Court,  the  clerk  of 
such  District  Court  shall  immediately  prepare,  at  the  expense  of  the 
county,  and  transmit  to  the  State  Engineer,  a  certified  copy  of  the 
decree  alloting  such  waters. 

Historical:  Laws  1903,  2  2  3,  Sec.  39, 
omitting  the  first  line  "within  thirty 
days  from  the  passage  of  this  act". 

Printed  Copies  of  Decrees  to  Be  Prepared. 

Sec.  4623.  Upon  receipt  by  such  water  commissioner  of  such  cer- 
tified copies  of  such  decrees  of  allotment,  such  commissioner  shall 
arrange  all  the  decrees  relating  to  each  separate  stream,  and  number 
them  in  the  order  of  their  priorities,  and  shall  cause  them  to  be 
printed  in  a  neat  pamphlet  form  and  shall  supply  each  user  of  water 
on  such  stream  with  a  printed  copy  of  such  decree.  And  such  water 
commissioner  shall,  on  or  before  the  first  day  of  January  of  each 
year  thereafter,  cause  to  be  printed  a  list  of  all  decrees  or  licenses 
which  may  be  issued  from  time  to  time  to  the  users  of  water  from 
any  stream  within  his  district,  such  list  to  state  the  name  of  the  per- 
son to  which  such  decree  or  license  has  been  granted,  the  date  of  the 
priority  of  the  right,  the  amount  of  water  granted,  the  description 
of  the  land  to  which  it  is  supplied,  and  the  number  of  such  decrees 
or  licenses,  which  numbers  shall  be  in  the  order  of  the  priorities  of 
the  rights  under  decrees  or  licenses,  and  each  user  of  water  on  such 
stream  shall  be  provided  with  a  copy  of  such  list  of  rights,  and  the 
expense  of  printing  such  decrees  and  such  lists  of  rights  shall  be 
borne  by  the  users  of  water  on  such  streams,  and  shall  be  charged  to 
such  users  as  a  part  of  the  expenses  of  distributing  water  to  such 
users,  and  shall  be  paid  in  the  manner  provided  for  the  payment  of 
the  expenses  and  compensation  of  the  water  masters. 

Historical:  Laws  1903,  223,  Sec.  40 


CHAPTER  8. 
DIVORCES  FOR  INSANITY. 


Section 

46  2  4.    Insanity  a  ground  for  divorce. 

4625.  Appointment  of  guardian:  Ser- 
vice of  process. 

4626.  County  attorney  to  defend  ac- 
tion. 


Section 

4627.  Alimony,  distribution  of  prop- 
erty, custody  of  children. 

4628.  Costs  and  expenses  to  be  paid 
by  plaintiff. 


Note:     Actions  for  divorce  in  general:    Sees.  2640-2673, 


Insanity  a  Ground  for  Divorce. 

Sec.  4624.    A  divorce  may  be  granted  when  either  husband  or  wife 
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has  become  permanently  insane:  Provided,  That  no  divorce  shall 
be  granted  under  the  provisions  of  this  chapter,  unless  such  insane 
person  shall  have  been  duly  and  regularly  confined  in  the  insane  asy- 
lum of  this  State,  or  of  a  sister  State  or  Territory,  for  at  least  six 
years  next  preceding  the  commencement  of  the  action  for  divorce,  nor 
unless  it  shall  appear  to  the  court  that  such  insanity  is  permanent 
and  incurable;  and,  Provided  further,  That  no  action  shall  be  main- 
tained under  the  provisions  of  this  chapter,  unless  the  plaintiff  shall 
be  an  actual  resident  of  this  State,  and  shall  have  resided  therein  for 
one  year  next  preceding  the  commencement  of  such  action. 

Historical:   Laws  1899,  232,  Sec.  1,  Omitting  the  first  two  lines  which  re- 

re-enacting-   Laws    1895,    11,    Sec.    1,  ferred  to  the  Revised  Statutes, 

amended    Laws    1903,    332,    Sec.  1. 

Appointment  of  Guardian:  Service  of  Process. 

Sec.  4625.  The  District  Courts  of  the  several  judicial  districts  of 
this  State  shall  have  jurisdiction  of  actions  for  divorce  under  the 
provisions  of  this  chapter  ;  and  such  action  shall  be  brought  in  the 
county  of  this  State  in  which  the  plaintiff  resides.  And  the  court  in 
which  such  action  is  about  to  be  commenced  shall,  upon  the  filing  by 
the  plaintiff  of  a  petition,  duly  verified,  showing  that  a  cause  of  action 
exists  under  this  chapter,  appoint  some  person  to  act  as  guardian  of 
such  insane  person  in  such  action,  and  the  summons  and  complaint 
in  such  action  shall  be  served  upon  the  defendant  by  delivering  a 
copy  of  such  summons  and  complaint  to  such  guardian,  and  by  de- 
livering a  copy  thereof  to  the  county  attorney  of  the  county  in  which 
such  action  is  brought. 

Historical:    Laws  18  99,  232,  Sec.  2; 
re-enacting-  Laws  1895,  11,  Sec.  2. 

County  Attorney  to  Defend  Action. 

Sec.  4626.  It  shall  be  the  duty  of  the  county  attorney  upon  whom 
the  summons  and  complaint  in  such  action  shall  be  served,  to  appear 
for  such  defendant  in  such  action  and  defend  the  same,  and  no  di- 
vorce shall  be  granted  under  the  provisions  of  this  chapter  except  in 
the  presence  of  the  county  attorney. 

Historical:   Laws  1899,  232,  Sec.  3; 
re-enacting  Laws  1895,  11,  Sec.  3. 

Alimony,  Distribution  of  Property,  Custody  of  Children. 

Sec.  4627.  In  any  action  brought  under  the  provisions  of  this 
chapter  the  said  courts  and  the  judges  thereof  shall  possess  all  the 
powers  relative  to  the  payment  of  alimony,  the  distribution  of  prop- 
erty and  the  care  and  custody  of  children  of  the  parties,  that  such 
courts  now  have,  or  may  hereafter  have,  in  other  actions  for  divorce. 

Historical:   Laws  1899,  232,  Sec.  4; 
re-enacting  Laws  1895,  11,  Sec.  4. 

Costs  and  Expenses  to  Be  Paid  by  Plaintiff. 

Sec.  4628.  All  the  costs  of  the  court  in  such  action,  as  well  as  the 
actual  expenses  of  the  county  attorney  therein,  together  with  the  ex- 
penses and  fees  of  the  guardian  therein,  shall  be  paid  by  the  plaintiff ; 
such  expenses  of  the  county  attorney,  and  the  expenses  and  fees  of 
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the  guardian,  shall  be  fixed  and  allowed  by  the  court,  and  the  court,  or 
the  judge  thereof,  may  make  such  order  as  to  the  payment  of  such 
fees  arid  expenses  as  to  said  court  or  judge  may  seem  proper. 

Historical:    Laws  1899,  2  32,  Sec.  5; 
re-enacting  Laws  1895,  11,  Sec.  5. 


TITLE  11. 

OF  PROCEEDINGS  IN  CIVIL  ACTIONS  IN  PROBATE  COURTS. 


Section 

4629.     Civil    proceedings  in 
courts. 


probata 


Civil  Proceedings  in  Probate  Courts. 

Sec.  4629.  In  all  civil  suits,  and  within  its  civil  jurisdiction,  ail 
proceedings  in  the  probate  court,  the  process,  provisional  remedies 
and  supplementary  proceedings,  and  the  rules  of  practice,  pleading 
and  procedure,  shall  be  the  same  as  is  provided  by  law  for  justices' 
courts. 


Historical:  Laws  1905,  28,  Sec.  1. 

Cross  Reference:    Civil  jurisdiction 

of  probate  court:     Sec.  3841. 

Cited:   Kimball  v.  Raymond  (1903) 


9   Ida.    176;    72  Pac. 
Schreiber    Imp.  Co. 
280;   85  Pac.  921. 


95  7;  Dewey  v. 
(1906)    12  Ida. 


TITLE  12. 

OF  PROCEEDINGS  IN  JUSTICES  COURTS. 


Chapter 

1.  Place  of  trial. 

2.  Manner  of  commencing  actions. 

3.  Pleadings. 

4.  Provisional  remedies. 

5.  Judgment  by  default. 

6.  Time  of  trial  and  postponements. 

7.  Trials. 


Chapter 

8.  Judgments,    other    than    by  de- 
fault. 

9.  Executions. 

10.  Contempts. 

11.  Dockets   of   probate   courts  and 
justices  of  the  peace. 

12.  General  provisions. 


Note:    Civil  jurisdiction  of  justices'  courts:    Sec.  3851. 

CHAPTER  1. 
PLACE  OF  TRIAL. 

Section  Section 

4629.    Place  of  Trial.  4643.    Proceedings  after  transfer. 

4640.  Change  of  venue.  4644.    Effect  of  transfer. 

4641.  Limitation  on  right  to  change.  4645.     Transfer  to  District  Court. 

4642.  Where  transferred. 

Place  of  Trial. 

Sec.  4639.    Actions  in  justices'  courts  must  be  commenced,  and 
subject  to  the  right  to  change  the  placp  of  tr^l  in 
provided,  must  be  tried : 

1.    If  there  is  no  justices'  court  tor  die  ^leemct  or  c^j  ui  whicu 
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the  defendant  resides :  in  any  city  or  precinct  of  the  county  in  which 
he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  sev- 
erally, bound  in  any  debt  or  contract,  or  otherwise  jointly  liable  in 

'  the  same  action,  and  reside  in  different  precincts  or  different  cities 
of  the  same  county,  or  in  different  counties:  in  the  precinct  or  city 
in  which  any  of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property:  in  the  precinct 
or  city  where  the  injury  was  committed,  or  where  the  defendant  re- 
sides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof, 
or  damages  for  taking  or  detaining  the  same :  in  the  precinct  or  city 
in  which  the  property  may  be  found,  or  in  which  the  property  was 
taken,  or  in  which  the  defendant  resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county:  in  any 
precinct  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  State:  in  any 
precinct  or  city  in  the  State. 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a 
particular  place  and  resides  in  another  county,  precinct  or  city:  in 
the  precinct  or  city  in  which  such  obligation  is  to  be  performed  or  in 
which  he  resides; 

8.  When  the  parties  voluntarily  appear  and  plead  without  sum- 
mons :  in  any  precinct  or  city  in  the  State ; 

9.  In  all  other  cases :  in  the  precinct  or  city  in  which  the  defend- 
ant resides. 

Historical:  Rev.  St.  1887,  Sec.  4639. 
C.  C.  P.  1881,  Sec.  543. 

California  legislation:  Same  ex- 
cept "township"  is  used  throughout 
for  "precinct",  and  the  words  "or 
where  the  defendant  resides"  are 
omitted  from  end  of  3rd  subd.,  and 
the  words  "or  in  which  the  defend- 
ant resides"  are  omitted  from  end  of 
4th  subd.:  C.  C.  P.  1872,  Sec.  832; 
now  same,  as  amended,  except  "town- 
ship" still  used  for  "precinct",  and  a 
clause  is  added  to  subd.  7:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Injuries  to  Property:  A  justice's 
court  of  the  precinct  wherein  an  in- 

Change  of  Venue. 

Sec.  4640.  The  court  may,  at  any  time  before  the  trial,  on  motion, 
change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom 
the  action  is  pending,  by  affidavit  of  either  party,  that  such  justice  is 
a  material  witness  for  either  party; 

2.  When  either  party  makes  and  files  an  affidavit  that  he  be- 
lieves that  he  cannot  have  a  fair  and  impartial  trial  before  such  jus- 
tice by  reason  of  the  interest,  prejudice  or  bias  of  the  justice; 

3.  When,  from  any  cause,  the  justice  is  disqualified  from  acting. 

Historical:  Rev.  St.  1887,  Sec.  4640. 
C.  C.  P.  1881,  Sec.  544. 

California  Legislation:     Same    but  * 


jury  to  property  committed  by  a  for- 
eign corporation  occurs,  has  jurisdic- 
tion to  try  the  action  for  such  injury, 
although  the  legal  residence  of  the 
corporation  within  the  State  is  in  an- 
other county.  Webster  v.  Oregon 
Short  Line  Ry.  (1898)  6  Ida.  312; 
55   Pac.  661. 

Place  of  Performance:  This  sec- 
tion authorizes  an  action  to  be  insti- 
tuted in  the  precinct  where  the  obli- 
gation is  to  be  performed,  whether  or 
not  the  obligation  is  in  writing.  Pur- 
dum  v.  Neil  (1904)  10  Ida.  263;  77 
Pac.  631. 


two  subdivisions  added:  C.  C.  P.  1872, 
Sec.  833;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Ch.  1. 


PLACE  OP  TRIAL 


215 


Limitation  on  Right  to  Change. 

Sec, 4641.  The  place  of  trial  cannot  be  changed  in  justice's  court 
on  motion  of  the  same  party,  more  than  once,  upon  any  or  all  of  the 
grounds  specified  in  the  first  and  second  subdivisions  of  the  preceding 
section. 


Historical:  Rev.  St.  1887,  Sec.  4641. 
C.  C.  P.  1881,  Sec.  545. 

California  Legislation:  Same  ex- 
cept the  words  "in  justice's  court"  are 


omitted,  and  the  words  "and  third" 
are  inserted  after  "second",  line  3:  C. 
C.  P.  1872,  Sec.  834;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Where  Transferred. 

Sec.  4642.  When  the  court  orders  the  place  of  trial  to  be  changed, 
the  action  must  be  transferred  for  trial  to  a  court  the  parties  agree 
upon;  and  if  they  do  not  agree,  then  to  the  probate  court  or  to  an- 
other justice's  court  in  the  same  county. 


Historical:  Rev.  St.  1887,  Sec.  4642. 
C.  C.  P.  1881,  Sec.  546. 

California  Legislation:  Substantially 


same:  C.  C.  P.  1872,  Sec.  835;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Proceedings  After  Transfer. 

Sec.  4643.  After  an  order  has  been  made  transferring  the  action 
for  trial  to  another  court,  the  following  proceedings  must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  transmit 
to  the  clerk  of  the  probate  court,  or  to  the  justice  to  whom  it  is  trans- 
ferred, on  payment  of  his  costs  by  the  party  applying,  all  the  papers 
in  the  action,  together  with  a  certified  transcript  from  his  docket  of 
the  proceedings  therein; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  clerk  or  justice 
must  issue  a  notice  stating  when  and  where  the  trial  will  take  place, 
which  must  be  served  upon  the  parties  at  least  one  day  before  the 
time  fixed  for  trial. 


Historical:  Rev.  St.  1887,  Sec.  4643. 
See  C.  C.  P.  1881,  Sec.  547. 

California  Legislation:  Similar  ex- 
cept no  reference  to  probate  court:  C. 
C.  P.  1872,  Sec.  836;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Refusal  to  Pay  Costs:  Where  a  de- 


fendant refuses  to  pay  the  costs  of  a 
transcript  on  being  granted  a  change 
of  venue,  it  is  the  duty  of  the  justice 
to  proceed  and  try  the  case.  Presley 
v.  Dean  (1904)  10  Ida.  375;  79  Pac. 
71. 


Effect  of  Transfer. 

Sec.  4644.  From  the  time  the  order  changing  the  place  of  trial 
is  made,  the  court  to  which  the  action  is  thereby  transferred  has  the 
same  jurisdiction  over  it  as  though  it  had  been  commenced  in  smdi 
court. 


Historical:  Rev.  St.  1887,  Sec.  4644. 
C.  C.  P.  1881,  Sec.  548. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  837;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Transfer  to  District  Court. 

Sec.  4645.  The  parties  to  an  action  in  a  probate  or  justice's  court 
cannot  give  evidence  upon  any  question  which  involves  the  title  or 
possession  of  real  property,  nor  can  any  issue  presenting  such  ques- 
tion be  tried  by  such  court;  and  if  it  appear  from  the  answer  of  the 
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defendant,  verified  by  his  oath  or  that  of  his  agent  or  attorney,  that 
the  determination  of  the  action  will  necessarily  involve  the  question 
of  title  or  possession  to  real  property,  the  probate  court  or  justice 
must  suspend  all  further  proceedings  in  the  action,  and  certify  the 
pleadings,  and,  if  any  of  the  pleadings  are  oral,  a  transcript  of  the 
same,  from  his  docket  to  the  clerk  of  the  District  Court  of  the  county ; 
and  from  the  time  of  the  filing  of  such  pleadings  or  transcript  with 
the  clerk,  the  District  Court  has,  over  the  action,  the  same  jurisdic- 
tion as  if  it  had  been  commenced  therein :  Provided,  That  this  sec- 
tion shall  not  be  construed  to  extend  to,  or  include,  actions  of  forci- 
ble entry,  forcible  detainer  or  unlawful  detainer. 


Historical:  Rev.  St.  1887,  Sec.  4645. 
C.  C.  P.  1881,  Sec.  549. 

California  Legislation:     Similar  in 


part:  C.  C.  P.  1872,  Sec.  838;  also 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


CHAPTER  2. 
MANNER  OF  COMMENCING  ACTIONS. 


Section 

4650.  Actions:    How  commenced* 

4651.  Summons:  When  Issued. 

4652.  Waiver  of  summons. 

4653.  Appearance  and  attorney* 

4654.  Same:    By  infant  or  incompe- 
tent person. 

4 $5  5.    Contents  of  summons. 


Section 

4656.  Same:  Time  for  appearance, 

4657.  Alias  summons. 

4658.  Same:    Successive  aliases. 

4659.  Place  of  service. 

4660.  Manner  of  service. 

4661.  Hour  for  appearance. 


Actions :  How  Commenced. 

Sec.  4650.  An  action  in  a  justice's  court  is  commenced  by  filing  a 
complaint. 


Historical:  Rev.  St.  1887,  Sec.  4650. 
C.  C.  P.  1881,  Sec.  550. 

California  Legislation:    Same  with 


more  added:  C.  C.  P.  1872,  Sec.  839; 
now  same,  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Summons:  When  Issued. 

Sec.  4651.  The  court  must  indorse  on  the  complaint  the  date  upon 
which  it  was  filed,  and  at  any  time  within  one  year  thereafter  the 
plaintiff  may  have  summons  issued. 


Historical:  Rev.  St.  1887,  Sec.  4651. 
C.  C.  P.  1881,  Sec.  551. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  840;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Waiver  of  Summons. 

Sec.  4652.  At  any  time  after  the  complaint  is  filed  the  defendant 
may,  in  writing,  or  by  appearing  and  pleading,  waive  the  issuing  of 
summons. 


Historical:  Rev.  St.  1887,  Sec.  4652. 
C.  C.  P.  1881,  Sec.  552. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  841;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Appearance  and  Attorney. 

Sec.  4653.   Parties  in  a  justice's  court  may  appear  and  act  in  per- 
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son  or  by  attorney;  and  any  person,  except  the  officer  by  whom  the 
summons  or  jury  process  was  served,  may  act  as  attorney. 


Historical:  Rev.  St.  1887,  Sec.  4653. 
C.  C.  P.  1881,  Sec.  553. 

California  Legislation :     Same  ex- 


cept "constable"  for  "officer":  C.  C. 
P.  1872,  Sec.  842;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same :  By  Infant  or  Incompetent  Person. 

Sec.  4654.  When  an  infant,  insane,  or  incompetent  person  is  a 
party,  he  must  appear  either  by  his  general  guardian,  if  he  have  one, 
or  by  a  guardian  ad  litem  appointed  by  the  justice.  When  a  guardian 
ad  litem  is  appointed  by  the  justice,  he  must  be  appointed  as  follows: 

1.  If  the  infant,  insane,  or  incompetent  person  be  plaintiff,  the 
appointment  must  be  made  before  the  summons  is  issued,  upon  the 
application  of  the  infant,  if  he  be  of  the  age  of  fourteen  years ;  if  un- 
der that  age,  or  if  insane  or  incompetent,  upon  the  application  of  a 
relative  or  friend; 

2.  H  the  infant,  insane  or  incompetent  person  be  defendant,  the 
appointment  must  be  made  at  the  time  the  summons  is  returned,  or 
before  the  answer,  upon  the  application  of  tke  infant,  if  he  be  of  the 
age  of  fourteen  years  and  apply  at  or  before  the  summons  is  re- 
turned; if  he  be  under  the  age  of  fourteen,  or  be  insane  or  incompe- 
tent, or  neglect  so  to  apply,  then  upon  the  application  of  a  relative  or 
friend,  or  any  other  party  to  the  action,  or  by  the  justice  on  his  own 
motion. 


deals  only  with  infants:  C.  C.  P.  1872, 
Sec.  843;  now  same,  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4654. 
See  C.  C.  P.  1881,  Sec.  554. 

California  Legislation :    Similar  but 

Contents  of  Summons. 

Sec.  4655.  The  summons  must  be  directed  to  the  defendant, 
signed  by  the  justice,  and  must  contain: 

1.  The  title  of  the  court,  the  name  of  the  county,  the  name  of 
the  precinct  or  city,  in  which  the  action  is  commenced,  and  the  names 
of  the  parties  thereto; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  general  terms, 
to  apprise  the  defendant  of  the  nature  of  the  claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer  at  a  time 
specified  in  the  summons; 

4.  In  an  action  arising  on  a  contract,  for  the  recovery  of  money 
or  damages  only,  a  notice  that  unless  the  defendant  so  appears  and 
answers,  the  plaintiff  will  take  judgment  for  the  sum  claimed  by  him 
(stating  it)  ; 

5.  In  other  actions,  a  notice  that  unless  defendant  so  appears 
and  answers,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded. If  the  plaintiff  has  appeared  by  attorney,  the  name  of  the 
attorney  must  be  indorsed  on  the  summons. 


Historical:  Rev.  St.  1887,  Sec.  4655. 
C.  C.  P.  1881,  Sec.  555. 

California  L/egislatioii:  Same  ex- 
cept the  words  "and  city  or  township" 
for  "the  name  of  .the  precinct  or  city", 
subd.  1;  and  the  words  "before  the 
justice  at  his  office"  are  inserted  after 
"answer"  in  subd.  3:    C.  C.  P.  1872, 


Sec.  844;  subd.  3  amended:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Summons  must 
contain  no  blanks:   Sec.  4772. 

Cited:  Chase  v.  Hagood  (1893)  3 
Ida.  682;  34  Pac.  811;  Purdum  v. 
Neil  (1904)  10  Ida.  263;  77  Pac.  631. 
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Same :  Time  for  Appearance. 

Sec.  4656.  The  time  specified  in  the  summons  for  the  appear- 
ance of  the  defendant  must  be  as  follows : 

1.  If  an  order  of  arrest  is  endorsed  upon  the  summons,  forth- 
with ; 

2.  In  all  other  cases,  not  less  than  three  nor  more  than  twenty 
days  from  its  date. 


4656. 


Historical:   Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  556. 

California  Legislation:  Same  ex- 
cept "twelve"  for  "twenty"  days:  C. 


C.  P.  1872,  Sec.  845;  as  amended  same 
only  through  subd.  1:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Alias  Summons. 

Sec.  4657.  If  the  summons  is  returned  without  being  served  upon 
any  or  all  of  the  defendants,  the  justice,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons,  in  the  same  form  as  the  origi- 
nal, except  that  he  may  fix  the  time  for  the  appearance  of  the  defend- 
ant at  a  period  not  to  exceed  ninety  days  from  its  date. 


Historical:  Rev.  St.  1887,  Sec.  4657. 
C.  C.  P.  1881,  Sec.  557. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  846;  Deering's  Code, 
ib.;    Kerb's   Code,  ib. 


Same:    Successive  Aliases. 

Sec.  4658.  The  justice  may  within  a  year  from  the  date  of  the 
filing  of  the  complaint,  issue  as  many  alias  summons  as  may  be  de- 
manded by  the  plaintiff. 


Historical : 

See  C.  C.  P. 


Rev.  St.  1887,  Sec.  4658. 
1881,  Sec.  558. 

California  Legislation:     Same:  G. 


C.  P.  1872,  Sec.  847;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Place  of  Service. 

Sec.  4659.  The  summons  cannot  be  served  out  of  the  county  in 
which  the  action  is  brought,  except  where  the  action  is  brought  upon 
a  joint  contract,  or  obligation  of  two  or  more  persons  who  reside  in 
different  counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  summons  may  be 
served  upon  the  other  defendants  out  of  the  county;  and  except, 
also,  v/hen  an  action  is  brought  against  a  party  who  has  contracted 
in  writing  to  perform  an  obligation  at  a  particular  place,  and  resides 
in  a  different  county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides.  When  the  defendant  resides  in  the  county, 
the  summons  cannot  be  served  within  two  days  of  the  time  fixed  for 
the  appearance  of  the  defendant;  when  he  resides  out  of  the  county, 
and  the  summons  is  served  out  of  the  county,  the  summons  cannot  be 
served  within  twenty  days  of  such  time. 


Historical:  Rev.  St.  1887,  Sec.  4659. 
C.  C.  P.  1881,  Sec.  559. 

California  Legislation:  Same  in 
part:  C.  C.  P.  1872,  Sec.  848;  now- 
similar:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Actions  on  Contract:  While  an  ac- 
tion may  be  instituted  in  the  precinct 
where    the  obligation    is    to  be  per- 


formed, regardless  of  whetner  or  not 
the  obligation  is  in  writing,  under  Sec. 
4639,  subd.  7,  yet  summons  cannot 
be  served  out  of  the  county  in  which 
the  action  is  commenced  unless  the 
contract  sued  on  is  in  writing  and  to 
be  performed  in  the  county  in  which 
the  action  was  begun.  Purdum  v. 
Neil  (1904)  10  Ida.  263;  77  Pac.  631. 
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Manner  of  Service. 

Sec.  4660.  The  summons  in  the  cases  mentioned  in  the  preceding 
section  may  be  served  by  a  sheriff  or  constable  of  any  of  the  counties 
of  this  State:  Provided,  That  when  a  summons  issued  by  a  justice 
of  the  peace,  is  to  be  served  out  of  the  county  in  which  it  was  issued, 
the  summons  shall  have  attached  to  it  a  certificate  under  seal  by  the 
clerk  of  the  District  Court  of  such  county,  to  the  effect  that  the  per- 
son issuing  the  same  was  an  acting  justice  of  the  peace  at  the  date  of 
the  summons;  or  the  summons  may  be  served  by  any  male  resident, 
over  the  age  of  twenty-one  years,  not  a  party  to  the  suit,  within  the 
county  where  the  action  is  brought,  and  must  be  served  and  returned 
as  provided  in  actions  commenced  in  the  District  Court ;  or  it  may  be 
served  by  publication,  and  the  sections  of  this  Code  providing  for  the 
publication  of  summons  issued  out  of  the  District  Court  are  applica- 
ble to  the  probate  and  justices'  courts,  the  necessary  changes  and  sub- 
stitutions being  made  therein. 


Historical:  Rev.  St.  1887,  Sec.  4660. 
C.  C.  P.  1881,  Sec.  560. 

California  Legislation:  Partly  sim- 
ilar: C.  C.  P.  1872,  Sec.  849;  now 
similar,  as  amended:    Deering's  Code, 


ib.;  further  amended:  Kerr's  Code, 
ib. 

Cross  Reference:  Publication  of 
summons:     Sees.  4145,  4146. 


Hour  for  Appearance. 

Sec.  4661.  The  parties  are  entitled  to  one  hour  in  which  to  appear 
after  the  time  fixed  in  the  summons,  but  are  not  bound  to  remain 
longer  than  that  time  unless  both  parties  have  appeared,  and  the  jus- 
tice, being  present,  is  engaged  in  the  trial  of  another  cause. 


Historical:  Rev.  St.  1887,  Sec.  46  61. 
C.  C.  P.  1881,  Sec.  561. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  850;  as  amended, 
same  in  part:  Deering's  Code,  ib.; 
further  amended:    Kerr's  Code,  ib. 


CHAPTER  3. 
PLEADINGS. 


Section 

4666.  Form  of  pleading's. 

4667.  Enumeration  of  pleadings. 

4668.  Complaint. 

4669.  Demurrer  to  complaint. 

4670.  Answer  and  counter  claim. 

4671.  Failure  to  plead  counter  claim. 


Section 

46  7  2.     Demurrer  to  answer. 

4673.  Proceedings  on  demurrer. 

4674.  Amendment  of  pleadings. 

4675.  Pleading    to    amended  plead- 
ing. 


Form  of  Pleadings. 

Sec.  4666.    Pleadings  in  justices'  courts: 

1.  Are  not  required  to  be  in  any  particular  form,  but  must  be 
such  as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Need  not  be  verified,  unless  otherwise  provided  in  this  Code; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the 
docket. 
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Historical:  Rev.  St.  1887,  Sec.  4666. 
See  C.  C.  P.  1881,  Sec.  562. 

California  Legislation:  Same  ex- 
cept "must"  for  "need"  and  "Title" 
for  "Code",  subd.   3:   C.  C.  P.  1872, 

Enumeration  of  Pleadings. 

Sec. 
1. 
2. 
3. 
4. 


Sec.  851;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Dewey  v.  Schreiber  Imp.  Co. 
(1906)  12  Ida.  280;  85  Pac.  921. 


4667.    The  pleadings  are: 
The  complaint  by  the  plaintiff; 
The  demurrer  to  the  complaint; 
The  answer  by  the  defendant; 
The  demurrer  to  the  answer. 


•  Historical:  Rev.  St.  1887,  Sec.  4667. 
C.  C.  P.  1881,  Sec.  563. 

California  Legislation:     Same:  G. 


C.  P.  1872,  Sec.  852;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Complaint. 

Sec.  4668.  The  complaint  in  these  courts  is  a  concise  statement,  in 
writing,  of  the  facts  constituting  the  plaintiff's  cause  of  action;  or 
a  copy  of  the  account,  note,  bill,  bond,  or  instrument  upon  which  the 
action  is  based. 


Historical:  Rev.  St.  1887,  Sec.  4668. 
C.  C.  P.  1881,  Sec.  564. 

California  Legislation:  Same  ex- 
cept    "justices'     courts"     for  "these 


courts":  C.  C.  P.  1872,  Sec.  853; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Purdum  v.  Neil  (1904)  10 
Ida.  263;  77  Pac.  631. 


Demurrer  to  Complaint. 

Sec.  4669.  The  defendant  may,  at  any  time  before  answering,  de- 
mur to  the  complaint. 


C.  P.  1872,  Sec.  854;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4669. 
C.  C.  P.  1881,  Sec.  565. 

California  Legislation:     Same:  C. 

Answer  and  Counterclaim. 

Sec.  4670.  The  answer  may  contain  a  denial  of  any  or  all  of  the 
material  facts  stated  in  the  complaint  which  the  defendant  believes 
to  be  untrue;  also  a  statement  in  a  plain  and  direct  manner  of  any 
other  facts  constituting  a  defense  or  counter  claim,  upon  which  an 
action  might  be  brought  by  the  defendant  against  the  plaintiff  in  that 
court. 

Historical:  Rev.  St.  1887,  Sec.  4670.  I  court",  last  line:  C.  C.  P.  1872,  Sec. 
C.  C.  P.  1881,  Sec.  566.  855;  Deering's  Code,  ib.;  Kerr's  Code, 

California  Legislation:     Same     ex-  in- 
cept "a     justice's     court"     for  "that 

Failure  to  Plead  Counterclaim. 

Sec.  4671.  If  the  defendant  omit  to  set  up  a  counter  claim  in  the 
cases  mentioned  in  the  last  section,  neither  he  nor  his  assignee  can 
afterwards  maintain  an  action  against  the  plaintiff  therefor. 


Historical:  Rev.  St.  1887,  Sec.  4671. 
C.  C.  P.  1881,  Sec.  567. 

California  Legislation:     Same:  C. 


C.  P.  18  72,  Sec.  85  6;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Demurrer  to  Answer.  • 

Sec.  4672.  When  the  answer  contains  new  matter  in  avoidance, 
or  constituting  a  defense  or  a  counter  claim,  the  plaintiff  may,  at  any 
time  before  the  trial,  demur  to  the  same  for  insufficiency,  stating 
therein  the  grounds  of  such  demurrer. 


Historical:  Pwev.  St.  188  7,  Sec.  4672. 
C.  C.  P.   1881,  Sec.  568. 


California  Legislation: 


Same:  C. 


C.  P.  1872,  Sec.  857;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Proceedings  on  Demurrer. 

Sec.  4673.    The  proceedings  on  demurrer  are  as  follows: 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff 
may,  within  such  time,  not  exceeding  two  days,  as  the  court  allows, 
amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant 
may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may 
amend  his  answer  within  such  time,  not  exceeding  two  days,  as  the 
court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must 
proceed  as  if  no  demurrer  had  been  interposed. 


Historical:  Rev.  St.  1887,  Sec.  4673. 
C.  C.  P.  1881,  Sec.  569. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  858;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Amendment  of  Pleadings. 

Sec.  4674.  Either  party  may,  at  any  time  before  the  conclusion  of 
the  trial,  amend  any  pleading ;  but  if  the  amendment  is  made  after  the 
issue,  and  it  appears  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The  court  may  also, 
in  its  discretion,  when  an  adjournment  will,  by  the  amendment,  be 
rendered  necessary,  require  as  a  condition  to  the  allowance  of  such 
amendment  made  after  issue  joined,  the  payment  of  costs  to  the  ad- 
verse party,  to  be  fixed  by  the  court,  not  exceeding  twenty  dollars. 
The  court  may  also,  on  such  terms  as  may  be  just,  and  on  payment  of 
costs,  relieve  a  party  from  a  judgment  by  default  taken  against  him  by 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect;  but  the  ap- 
plication for  such  relief  must  be  made  within  ten  days  after  the  entry 
of  the  judgment,  and  upon  an  affidavit  showing  good  cause  therefor. 


Historical:  Rev.  St.  1887,  Sec.  4674. 
C.  C.  P.  1881,  Sec.  570. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  859;  Deering's  Code, 


ib.;  same,  as  amended,  except  the 
words  "after  notice  of  the  entry"  for 
"after  the  entry",  next  to  last  line: 
Kerr's  Code,  ib. 


Pleading  to  Amended  Pleading. 

Sec.  4675.  When  a  pleading  is  amended,  the  adverse  party  may 
answer  or  demur  to  it  within  such  time,  not  exceeding  two  days,  as 
the  court  mav  allow. 


Historical:  Rev.  St.  1887,  Sec.  4675. 
C.  C.  P.  1881,  Sec.  571. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  860;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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CHAPTER  4. 


Section 
4680. 
4681. 
4682. 

4683. 
4684. 
4685. 


PROVISIONAL  REMEDIES, 

Section 


Order  of  arrest. 

Same:    Where  executed. 

Same:  Affidavit  and  undertak- 
ing. 

Proceedings  after  arrest. 
Notice  to  plaintiff  of  arrest. 
Gustody  of  defendant. 


4686.  Attachment:  Affidavit. 

4687.  Same:  Undertaking. 

4688.  Same:  Writ. 

4689.  Same:    Application  of  District 
Court  practice. 

4690.  Claim  and  delivery. 


Order  of  Arrest. 

Sec.  4680.  An  order  to  arrest  the  defendant  may  be  indorsed  on 
a  summons  issued  out  of  a  justice's  court,  and  the  defendant  may  be 
arrested  thereon  by  the  sheriff  or  constable,  at  the  time  of  serving 
the  summons,  and  brought  before  the  justice,  and  there  detained  until 
duly  discharged,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause 
of  action  arising  upon  contract,  when  the  defendant  is  about  to  de- 
part from  the  State  with  intent  to  defraud  his  creditors ; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  fraudulently  misapplied,  or  converted  to  his  own  use  by 
one  who  received  it  in  a  fiduciary  capacity; 

3.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting 
the  debt  or  incurring  the  obligation  for  which  the  action  is  brought ; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 


Historical:  Rev.  St.  1887,  Sec.  4680. 
C.  C.  P.  1881,  Sec.  572. 

California  Legislation:  Same  ex- 
cept words  "express  or  implied"  in- 
serted after  "contract",  subd.  1:  C. 
C.  P.  1872,  Sec.  861;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Cross  Reference:  Arrest  proceed- 
ings in  District  Court:  Sees.  4240- 
42  6  6.  Arrest  in  forcible  entry  and 
unlawful  detainer:  Sec.  5101.  Dis- 
charge of  persons  imprisoned  on  civil 
process:     Sees.  5075-5086. 


Same:  Where  Executed. 

Sec.  4681.  In  cases  under  the  first  subdivision  of  the  last  section, 
or  when  the  defendant  is  about  to  depart  from  the  State,  the  order 
of  arrest  may  be  executed,  and  the  defendant  arrested,  in  any  part  of 
the  State. 

Historical:  Rev.  St.  1887,  Sec.  4681. 
C.  C.  P.  1881,  Sec.  573. 

Same:  Affidavit  and  Undertaking. 

Sec.  4682.  Before  an  order  for  an  arrest  can  be  made,  the  party 
applying  must  prove  to  the  satisfaction  of  the  justice,  by  the  affidavit 
of  himself  or  some  other  person,  the  facts  upon  which  the  applica- 
tion is  founded.  The  plaintiff  must  also  execute  and  file  a  written 
undertaking  in  the  sum  of  three  hundred  dollars,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  if  the  same  be  wrongful,  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking. 
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Historical:  Rev.  St.  1887,  Sec.  4682. 
C.  C.  P.  1881,  Sec.  574. 

California  Legislation :     Similar:  C. 


C.  P.  1872,  Sec.  862;  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Proceedings  After  Arrest. 

Sec.  4683.  The  defendant,  immediately  upon  being  arrested,  must 
be  taken  to  the  office  of  the  justice  who  made  the  order,  and  if  he  is 
absent  or  unable  to  try  the  action,  or  if  it  appears  to  him  by  the 
affidavit  of  the  defendant  that  he  is  a  material  witness  in  the  action, 
the  officer  must  immediately  take  the  defendant  before  another  jus- 
tice of  the  precinct  or  city,  if  there  is  another,  and  if  not,  then  before 
the  justice  of  an  adjoining  precinct  or  city,  who  must  take  jurisdic- 
tion of  the  action,  and  proceed  thereon,  as  if  the  summons  had  been 
issued,  and  the  order  of  arrest  made,  by  him. 


Historical:  Rev.  St.  1887,  Sec.  4 6 S3 
See  C.  C.  P.  1881,  Sec.  575. 

California  Legislation:     Same  ex- 


cept "township"  for  "precinct":  C. 
C.  P.  1872,  Sec.  863;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  to  Plaintiff  of  Arrest. 

Sec.  4684.  The  officer  making  the  arrest  must  immediately  give 
notice  thereof  to  the  plaintiff  or  his  attorney  or  agent,  and  indorse 
on  the  summons,  and  subscribe,  a  certificate,  stating  the  time  of  serv- 
ing the  same,  the  time  of  the  arrest,  and  of  his  giving  notice  to  the 
plaintiff. 


Historical:  Rev.  St.  1887,  Sec.  4684. 
C.  C.  P.  1881,  Sec.  576. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  864;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Custody  of  Defendant. 

Sec.  4G85.  The  officer  making  the  arrest  must  keep  the  defendant 
in  custody  until  he  is  discharged  by  order  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4685. 
C.  C.  P.   1881,  Sec.  577. 

Same 


California  Legislation: 


ex- 


cept "justice"  for  "court":  C.  C.  P. 
1872,  Sec.  865;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Attachment :  Affidavit. 

Sec.  4686.  A  writ  to  attach  the  property  of  the  defendant  must  be 
issued  by  the  justice  at  the  time  of,  or  after,  issuing  summons 
and  before  answer,  on  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff,  showing  the  same  facts  as  are  required  to  be  shown  by  the 
affidavit  for  attachment  out  of  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  4686. 
C.  C.  P.  1881,  Sec.  578. 

California  Legislation:  Same  ex- 
cept the  words  "specified  in  Section 
538  of  this  Code"  for  "for  attachment 
out  of  the  District  Court":     C.  C.  P. 


1872,  Sec.  866;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Affidavit  for  at- 
tachment in  District  Court:    Sec.  4303. 

Cited:  Kimball- v.  Raymond  (1903) 
9  Ida.  176;  72  Pac.  957. 


Same :  Undertaking. 

Sec.  4687.  Before  issuing  the  writ,  the  justice  must  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  in  a  sum  not  less  than  fifty  nor  more  than  three 
hundred  dollars,  to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
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and  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  4687. 
C.  C.  P.  1881,  Sec.  579. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  867;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Cross  Reference:  Statutory  form 
of  undertaking:  Sec.  493 3a.  Justifi- 
cation of  sureties:  Sec.  4934.  State, 
county  or  city  need  not  give  bond: 
Sec.  4935. 


Same :  Writ. 

Sec.  4688.  The  writ  may  be  directed  to  the  sheriff  or  any  consta- 
ble of  the  county,  or  the  sheriff  of  any  other  county,  and  must  re- 
quire him  to  attach  and  safely  keep  all  the  property  of  the  defendant 
within  his  county  not  exempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security  by  the  undertaking  of  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand  besides 
costs;  in  which  case  to  take  such  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  4688. 
C.  C.  P.  1881,  Sec.  580. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Fee.  868;  Deering's  Code, 
ib.;  additional  clause,  as  amended: 
Kerr's  Code,  ib. 


Same:  Application  of  District  Court  Practice. 

Sec.  4689.  The  sections  of  this  Code  providing  for  attachments 
out  of  the  District  Court,  except  as  in  this  chapter  expressly  pro- 
vided, are  applicable  to  attachments  issued  out  of  justices'  courts,  the 
necessary  changes  and  substitutions  being  made  therein. 


Historical:  Rev.  St.  1887,  Sec.  4689. 
C.  C.  P.  1881,  Sec.  581. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  869; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Attachment  pro- 
ceedings in  District  Court:  Sees.  43  02- 
4325.  Sees.  4310a  to  4310m  relating 
to   garnishment     applicable     to  all 


courts  of  competent  jurisdiction:  Sec. 
4310m. 

Application  of  4304:  The  require- 
ments of  Section  4304,  providing  for 
the  posting  and  publication  of  notice 
and  the  pro-rating  of  proceeds  of  sale 
of  attached  property,  do  not  apply  to 
attachments  out  of  justices'  court. 
Kimball  v.  Raymond  (1903)  9  Ida. 
176;  72  Pac.  957. 


Claim  and  Delivery. 

Sec.  4690.  In  an  action  to  recover  possession  of  personal  prop- 
erty, the  plaintiff  may,  at  the  time  of  issuing  summons  or  at  any  time 
thereafter  before  answer,  claim  the  delivery  of  such  property  to  him ; 
and  the  sections  of  this  Code  providing  the  practice  in  proceedings 
for  claim  and  delivery  of  personal  property  in  the  District  Court  are 
applicable  to  like  proceedings  in  justices'  courts,  the  necessary 
changes  and  substitutions  being  made  therein. 


Historical:  Rev.  St.  1887,  Sec.  46  90. 
C.  C.  P.  1881,  Sec.  582. 

California  Legislation:  Somewhat 
similar:     C.   C.   P.    1872,    Sec.  870; 


Deering's  Code,  ib. ;   Kerr's  Code,  ib. 

Cross  Reference:  District  Court 
proceedings  in  claim  and  delivery: 
Sees.  4271-4282. 


CHAPTER  5. 
JUDGMENT  BY  DEFAULT. 


Section. 

4695.     Trial  on  default 


Section 

4696.  Same: 
murrar 


Default  after 


de- 
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Trial  on  Default. 

Sec.  4695.  When  the  defendant  fails  to  appear  an  answer  or  de- 
mur at  the  time  specified  in  the  summons,  or  within  one  hour  there- 
after, the  court  must  hear  the  evidence  offered  by  the  plaintiff,  and 
must  render  judgment  in  his  favor  for  such  a  sum  (not  exceeding  the 
amount  stated  in  the  summons),  as  appears  by  such  evidence  to  be 
just. 


Historical:  Rev.  St.  1887,  Sec.  46  95. 
C.  C.  P.  1881,  Sec.  583. 

California     legislation:  Different: 


C.  C.  P.  1872,  Sec.  871;  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Same:  Default  After  Demurrer. 

Sec.  4696.  In  the  following  cases  the  same  proceedings  must  be 
had,  and  judgment  must  be  rendered  in  like  manner,  as  if  the  de- 
fendant had  failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails 
to  answer  it  as  amended,  within  the  time  allowed  by  the  court: 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  de- 
fendant fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant 
fails  to  amend  the  answer  within  the  time  allowed  bv  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4696. 
C.  C.  P.  1881,  Sec.  584. 

California  Legislation:     Same:  C. 


C.  P.  18  72,  Sec.  8  72;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


CHAPTER  6. 
TIME  OF  TRIAL  AND  POSTPONEMENTS. 


Section 

4701.  Time  of  trial. 

4702.  Postponement:    By  court. 

4703.  Same:    By  consent. 


Section 

4704.  Same: 

4705.  Same: 


Upon  application. 
Undertaking-. 


Time  of  Trial. 

Sec.  4701.  Unless  postponed  as  provided  in  this  chapter,  or  un- 
less transferred  to  another  court,  the  trial  of  the  action  must  com- 
mence at  the  expiration  of  one  hour  from  the  time  specified  in  the 
summons  for  the  appearance  of  defendant,  and  the  trial  must  be  con- 
tinued, without  adjournment  for  more  than  twenty-four  hours  at 
any  one  time,  until  all  the  issues  therein  are  disposed  of. 


Historical:  Rev.  St.  1887,  Sec.  4701. 
C.  C.  P.  1881,  Sec.  585. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  873;  same  except  the 
words    "in   the   notice   mentioned  in 


section  eight  hundred  and  fifty"  for 
"in  the  summons  for  the  appearance 
of  defendant":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Postponement:  By  Court. 

Sec.  4702.    The  court  may,  of  its  own  motion,  postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by 
an  order  of  the  court  for  the  trial,  the  court  is  engaged  in  the  trial 
of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  plead- 
ings, or  the  allowance  of  time  to  make  such  amendment  or  to  plead, 
a  postponement  is  rendered  necessary; 
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3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of 
fact,  and  a  jury  has  been  demanded. 


Historical:  Rev.  St.  1887,  Sec.  4702. 
C.  C.  P.  1881,  Sec.  586. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  874;  Deering-'s  Code, 
ib.;    Kerr's   Code,  ib. 


Same:  By  Consent. 

Sec.  4703.  The  court  may,  by  consent  of  the  parties,  given  in 
writing  or  in  open  court,  postpone  the  trial  to  a  time  agreed  upon 
by  the  parties. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


St.  1887,  Sec.  4703. 
587. 


California 


Legislation : 


Same: 


C.  P.  1872,  Sec.  875;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Upon  Application. 

Sec.  4704.  The  trial  may  be  postponed  upon  the  application  of 
either  party  for  a  period  not  exceeding  four  months: 

1.  The  party  making  the  application  must  prove,  by  his  own 
oath  or  otherwise,  that  he  cannot,  for  want  of  material  testimony, 
which  he  expects  to  procure,  safely  proceed  to  trial,  and  must  show 
in  what  respect  the  testimony  expected  is  material,  and  that  he  has 
used  due  diligence  to  procure  it,  and  has  been  unable  to  do  so; 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the  de- 
fendant is  under  arrest,  a  postponement  for  more  than  three  hours 
discharges  the  defendant  from  custody,  but  the  action  may  proceed 
notwithstanding,  and  the  defendant  is  subject  to  arrest  on  execution, 
in  the  same  manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest, 
before  it  can  be  granted  he  must  execute  an  undertaking,  with  two 
or  more  sufficient  sureties,  to  be  approved  by,  and  in  a  sum  to  be 
fixed  by,  the  court,  to  the  effect  that  he  will  render  himself  amenable 
to  the  process  of  the  court  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein;  or  that 
the  sureties  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  he  may  recover  in  the  action,  not  exceeding  the  amount  speci- 
fied in  the  undertaking.  On  filing  the  undertaking  specified  in  this 
subdivision,  the  court  must  order  the  defendant  to  be  discharged 
from  custody; 

4.  The  party  making  the  application  must,  if  required  by  the 
adverse  party,  consent  that  the  testimony  of  any  witness  of  such  ad- 
verse party,  who  is  in  attendance,  may  be  then  taken  by  deposition 
before  the  court,  and  that  the  testimony  so  taken  may  be  read  on 
the  trial  with  the  same  effect,  and  subject  to  the  same  objections,  as 
if  the  witness  was  produced;  but  the  court  may  require  the  party 
making  the  application  to  state,  upon  affidavit,  the  evidence  which  he 
expects  to  obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as  actually 
given  on  the  trial  or  offered  and  overruled  as  improper,  the  trial 
must  not  be  postponed. 


Historical:  Rev.  St.  1887,  Sec.  4704. 
C.  C.  P.  1881,  Sec.  588. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  876;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Effect  of  Improper  Postponement: 
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The  granting  of  a  postponement  of  a 
trial  by  the  probate  court,  upon  an 
affidavit  which  fails  to  state  a  statu- 
tory ground,  does  not  divest  tfee  court 
of  jurisdiction  of  the  cause;  the  grant- 
ing of  a  continuance  is  largely  in  the 


sound  discretion  of  the  court,  and  if 
error  is  made  it  may  be  corrected  but 
the  court  does  not  lose  jurisdiction 
of  the  case.  Holt  v.  Girdley  (190  0) 
7  Ida.  416;  63  Pac.  188. 


Same :  Undertaking. 

Sec.  4705.  No  adjournment  must,  unless  by  consent,  be  granted 
for  a  period  longer  than  ten  days,  upon  the  application  of  either 
party,  except  upon  condition  that  such  party  file  an  undertaking  in  an 
amount  fixed  by  the  court,  with  two  sureties,  to  be  approved  by  the 
court,  to  the  effect  that  they  will  pay  to  the  opposite  party  the  amount 
of  any  judgment  which  may  be  recovered  against  the  party  applying, 
not  exceeding  the  sum  specified  in  the  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  4705. 
C.  C.  P.  1881,  Sec.  589. 

California  Legislation :     Same  ex- 


cept "justice"  for  "court":  C.  C.  P. 
1872,  Sec.  877;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


CHAPTER  7. 
TRIALS  IN  JUSTICES'  COURTS. 


Section 

4711      Issues  denned. 
Issues  of  law. 
Issues  of  fact. 
Trial  of  issues  of  law. 
Same:  Issues  of  fact. 
Waiver  of  jury 


4712. 
4713. 
4714. 
4715. 
4716 


Section 

4  717.    Trial  on  failure  to  appear. 

4718.  Challenges  to  jurors. 

4719.  Exhibition    of   written  instru- 
ment required. 

472  0.    Signatures  deemed  admitted. 


Issues  Denned. 

Sec.  4711.  Issues  arise  upon  the  pleadings  when  a  fact  or  con- 
clusion of  law  is  maintained  by  the  one  party  and  is  controverted  by 
the  other.  They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 


Historical:  Rev.  St.  1887,  Sec.  4711. 
C.  C.  P.  1881,  Sec.  590. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  878;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Issues  of  Law. 

Sec.  4712.  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint or  answer,  or  to  some  part  thereof. 


Historical:  Rev.  St.  1887,  Sec.  4712. 
C.  C.  P.  1881,  Sec.  591. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  879;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Issues  of  Fact. 

Sec.  4713.    An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by 
the  answer;  and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is 
joined  thereon. 


Historical:  Rev.  St.  1887,  Sec.  4713. 
C.  C.  P.  1881,  Sec.  592. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  880;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Trial  of  Issues  of  Law. 

Sec.  4714.    An  issue  of  law  must  be  tried  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4714. 
C.  G.  P.  1881,  Sec.  593. 

California  Legislation:      Same:  C. 


C.  P.  1872,  Sec.  881;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Issues  of  Fact. 

Sec.  4715.  An  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury 
is  waived,  in  which  case  it  must  be  tried  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4715. 
C.  C.  P.  1881,  Sec.  594. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  882;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Impaneling  jury: 
Sec.  397  3.  Jury  consists  of  six  men: 
Sec.  39  3  8.  Summoning  jury:  Sees. 
3963,  3964. 


Waiver  of  Jury. 

Sec.  4716.   A  jury  may  be  waived: 

1.  By  the  consent  of  the  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before  the 
commencement  of  the  trial  of  an  issue  of  fact; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for 
the  trial  of  an  issue  of  fact. 


Historical:  Rev.  St.  18  87,  Sec.  4716. 
C.  C.  P.  1881,  Sec.  595. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  883;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Trial  on  Failure  to  Appear. 

Sec.  4717.  If  either  party  fails  to  appear  at  the  time  fixed  for 
trial,  the  trial  may  proceed  at  the  request  of  the  adverse  party. 


Historical:  Rev.  St.  1887,  Sec.  4717. 
C.  C.  P.  1881,  Sec.  596 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  884;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenges  to  Jurors. 

Sec.  4718.  The  challenges  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  three  peremptory  challenges.  Either  party 
may  challenge  for  cause  on  any  grounds  set  forth  as  grounds  of  such 
challenge  in  the  District  Court.  Challenges  for  cause  must  be  tried 
by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  4718. 
C.  C.  P.  1881,  Sec.  597. 

California  Legislation:  Same  ex- 
cept the  words  "in  Section  602"  for 
"of   such    challenge    in    the.  District 


Court",  and  "justice"  for  "court",  last 
word:  C.  C.  P.  1872,  Sec.  885;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Challenges  in  Dis- 
trict Court:    Sec.  4380. 


Exhibition  of  Written  Instrument  Required. 

Sec.  4719.  When  the  cause  of  action  or  counter  claim  arises  upon 
an  account  or  instrument  for  the  payment  of  money  only,  the 
court,  at  any  time  before  the  trial,  may,  by  an  order  under  his  hand, 
require  the  original  to  be  exhibited  to  the  inspection  of,  and  a  copy 
to  be  furnished  to,  the  adverse  party,  at  such  time  as  may  be  fixed 
in  the  order;  or,  if  such  order  is  not  obeyed,  the  account  or  instru- 
ment cannot  be  given  in  evidence. 
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Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  Legislation: 


St.  1887,  Sec.  4719. 
598. 


Same: 


C. 


C.  P.  1872,  Sec.  886; 
ib.;   Kerr's  Code,  ib. 


Deering's  Code, 


Signatures  Deemed  Admitted. 

Sec.  4720.  If  the  plaintiff  annex  to  his  complaint  or  file  with  the 
court  at  the  time  of  issuing  the  summons,  the  original  or  a  copy  of 
the  promissory  note,  bill  of  exchange,  or  other  written  obligation  for 
the  payment  of  money,  upon  which  the  action  is  brought,  the  defend- 
ant is  deemed  to  admit  the  genuineness  of  the  signatures  of  the 
makers,  indorsers,  or  assignors  thereof,  unless  he  specifically  deny 
the  same  in  his  answer,  and  verify  the  answer  by  his  oath. 


Historical:  Rev.  St.  1887,  Sec.  4720. 
C.  C.  P.  1881,  Sec.  599. 

California  Legislation:     Same  ex- 


cept "justice"  for  "court":  C.  C.  P. 
1872,  Sec.  887;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


CHAPTER  8. 
JUDGMENTS  OTHER  THAN  BY  DEFAULT. 


Section 

472  5.    Judgment  by  confession. 

Judgment  of  dismissal. 

Judgment  upon  verdict. 

Judgment  on  trial  by  court. 

Entry  of  judgment. 

Judgment  in  excess  of  juris- 
diction: Remittitur. 

Offer  of  judgment. 


4726. 
4727. 
4728. 
4729. 
4730. 

4731. 


Section 

4732.    Costs  included  in  judgment. 

47  33.    Abstract  of  judgment. 

4734.  Same:    Piling  and  docketing. 

4735.  Same:  Execution  from  District 

Court. 

4736.  Judgment    not   a   lien  unless 
transcribed. 


Judgment  by  Confession. 

Sec.  4725.  Judgments  upon  confession  may  be  entered  in  any  jus- 
tice's court  specified  in  the  confession,  in  any  amount  of  which  the 
court  has  jurisdiction. 


Historical:  Rev.  St;  1887,  Sec.  4725. 
C.  C.  P.  1881,  Sec.  600. 

California  Legislation:  Same  ex- 
cept the  words  "in  any  amount  of 
which  the  court  has  jurisdiction"  are 


omitted:  C.  C.  P.  1872,  Sec.  889; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Confession  of 
judgment:    Sec.  5063. 


Judgment  of  Dismissal. 

Sec.  4726.  Judgment  that  the  action  be  dismissed,  without  preju- 
dice to  a  new  action,  may  be  entered  with  costs,  in  the  following 
cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it 
is  finally  submitted; 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, or  at  the  time  to  which  the  action  has  been  postponed,  or  within 
one  hour  thereafter;  " 

3.  When,  after  a  demurrer  to  the  complaint  has  been  sustained, 
the  plaintiff  fails  to  amend  it  within  the  time  allowed  by  the  court; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county,  or  preemct,  or 
city;  but  if  the  objection  is  taken  and  overruled,  it  is  cause  only  of 
reversal  on  appeal,  and  does  not  otherwise  invalidate  the  ja<Jgment; 
if  not  taken  at  the  trial  it  is  waived. 
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Historical:  Rev.  St.  1887,  Sec.  4726. 
C.  C.  P.  1881,  Sec.  601. 

California  Legislation:  Same  ex- 
cept "township"  for  "precinct",  subd. 
4:  C.  C.  P.  1872,  Sec.  890;  Deering's 
Code,  ib.;  now  subs.  1  and  4  have 
been  amended:  Kerr's  Code,  ib. 

Improper  Venue  —  Determination: 
When  the  question  of  jurisdiction  de- 


pendent on  the  question  of  venue  is 
presented  as  a  mixed  question  of  law 
and  fact  by  conflicting-  affidavits,  filed 
on  a  preliminary  motion  to  dismiss, 
the  court  should  overrule  the  prelim- 
inary motion  and  determine  the  ques- 
tion on  the  evidence  in  the  case  as 
presented  on  the  trial.  Purdum  v. 
Neil  (1904)  10  Ida.  263;  77  Pac.  631. 


Judgment  Upon  Verdict. 

Sec.  4727.  When  a  trial  by  jury  has  been  had,  judgment  must  be 
entered  by  the  court  at  once,  in  conformity  with  the  verdict. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 

California  ^Legislation : 


St.  1887,  Sec.  4727. 
602. 

Same 


ex- 


cept "justice"  for  "court":  C.  C.  P. 
1872,  Sec.  891;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Judgment  on  Trial  by  Court. 

Sec.  4728.  When  the  trial  is  by  the  court,  judgment  must  be  en- 
tered at  the  close  of  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  4728. 
C.  C.  P.  1881,  Sec.  603. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  892;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Unauthorized  Entry    of  Judgment: 

The  attempt  of  the  probate  judge  to 


enter  up  a  formal  judgment  nunc  pro 
tunc  after  an  appeal  has  been  taken 
to  the  District  Court,  is  without  juris- 
diction and  cannot  change  the  rec- 
ords in  the  District  Court.  Grey  v. 
Cederholm  (1884)  2  Ida.  34;  3  Pac. 
12. 


Entry  of  Judgment. 

Sec.  4729.  The  judgment  must  be  entered  substantially  in  the 
form  required  by  this  Code.  When  the  judgment  is  rendered  in  a 
case  where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  the  fact  that  the  defendant  is  so  subject  must  be  stated  in 
the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4729. 
C.  C.  P.  1881,  Sec.  604. 

California  Legislation :  Same  ex- 
cept first  sentence  omitted  and  "so" 
inserted   before   "stated"*     C.   C.  P. 


1872,  Sec.  893;  now  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cross  Reference:  Form  of  judg- 
ment in  general:     Sec.  4453. 


Judgment  in  Excess  of  Jurisdiction:  Remittitur. 

Sec.  4730.  When  the  amount  found  due  to  either  party  exceeds 
the  sum  for  which  the  court  is  authorized  to  enter  judgment,  such 
party  may  remit  the  excess,  and  judgment  may  be  rendered  for  the 
residue. 


Historical:  Rev.  St.  1887,  Sec.  4730. 
C.  C.  P.  1881,  Sec.  605. 

California  Legislation:     Same  ex- 


cept "justice"  for  "court":  C.  C.  P. 
1872,  Sec.  894;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Offer  of  Judgment. 

Sec.  4731.  If  the  defendant,  at  any  time  before  the  trial,  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  a  specified 
sum,  the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  then  accrued;  but  if  he  do  not  accept  such  offer  before  the 
trial,  and  fail  to  recover  in  the  action  a  sum  in  excess  of  the  offer, 
he  cannot  recover  costs,  but  costs  must  be  adjudged  against  him,  and 
if  he  recover,  be  deducted  from  his  recovery.    The  offer  and  failure 


Ch.  8. 


JUDGMENT 


231 


to  accept  cannot  bo  -riven  in  evidence,  nor  affect  the  recovery  other- 
wise than  as  to  costs. 


Historical:  Rev.  St.  188  7,  Sec.  4731. 
C.  C.  P.  1881,  Sec.  606. 

California  Legislation :  Same  ex- 
cept "equal  to"  for    "in    excess  of": 


C.  C.  P.  1872,  Sec.  895;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Costs  Included  in  Judgment. 

Sec.  4732.  The  court  must  tax  and  include  in  the  judgment  the 
costs  allowed  by  law  to  the  prevailing  party. 


Historical:  Rev.  St.  1887,  Sec.  4732. 
C.  C.  P.  1881,  Sec.  607. 


California  Legislation: 


Same : 


C. 


C.  P.  1872,  Sec.  896;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Prevailing  party 
entitled  to  costs:    Sec.  4776. 


Taxation  of  Costs:  The  probate 
court  has  no  authority  to  retax  costs 
after  entering  judgment,  but  should 
tax  the  costs  allowed  by  law  before 
entering  judgment,  in  accordance  with 
this  section.  Bowen  v.  Weatherman 
(1892)  3  Ida.  469;  31  Pac.  811. 


Abstract  of  Judgment. 

Sec.  4733.  The  probate  court  or  justice  of  the  peace,  on  the  de- 
mand of  a  party  in  whose  favor  judgment  is  rendered,  must  give  him 
an  abstract  of  the  judgment  in  the  following  form  (filling  blanks  ac- 
cording to  the  facts)  : 

State  of  Idaho,  County  of  ,  plaintiff,  vs. 

 ,  defendant,  In  probate  court  of  county, 


(or,  In  justice  court,  before 
Precinct,  or  City,)   


-,  justice  of  the  peace,  of  

19 — ,    (insert  date  of  abstract). 

Judgment  entered  for  plaintiff  (or  defendant)  for  dollars,  on 

the  day  of  ,  19 — . 

I  certify  that  the  foregoing  is  a  correct  abstract  of  a  judgment 
rendered  in  said  action  in  my  court,  or  (as  the  case  may  be)  in  the 

court  of  ,  justice  of  the  peace,  as  appears  by  his  docket,  now 

in  my  possession,  as  his  successor  in  office,  signed  by  the  clerk  of  the 
probate  court  and  attested  by  its  seal,  or  signed  by  the  justice,  as 
the  case  may  be. 


Historical:  Rev.  St.  18  87,  Sec.  4733. 
See  C.  C.  P.  1881,  Sec.  608. 

California  Legislation:  Similar  but 
no  reference  to  probate  court:    O.  C. 


P.  1872,  Sec.  897;  as  amended'  Deer- 
ing's  Code,  ib.;   Kerr's  Code,  ib. 

Cited:  Smith  v.  Richards  (1889)  2 
Ida.   498;   21  Pac.  419. 


Same:  Filing  and  Docketing. 

Sec.  4734.  The  abstract  may  be  filed  and  docketed  in  the  office 
of  the  clerk  of  the  District  Court  of  the  county  in  which  the  judg- 
ment was  rendered,  and  must  be  docketed  in  the  judgment  docket  of 
the  District  Co«rt.  The  time  of  the  receipt  of  the  abstract  by  the 
clerk  must  be  noted  by  him  thereon,  and  entered  wn  the  docket. 


Historical:  Rev.  St.  188  7,  Sec.  4734. 
C.  C.  P.  1881,  Sec.  609.  "Clerk  of  the 
District  Court"  inserted  for  "District 
clerk." 

California    Legislation:      Same:  C. 


C.  P.  1872,  Sec.  898;  as  amended,  ab- 
stract is  filed  in  office  of  county  clerk 
and  docketed  in  the  judgment  dock- 
et of  the  Superior  Court:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Execution  From  District  Court. 

Sec.  4735.  From  the  time  of  docketing  in  the  office  of  the  clerk  of 
the  District  Court,  execution  may  be  issued  thereon  by  the  said  clerk 
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to  the  sheriff  of  any  county  in  the  State,  in  the  same  manner  and 
with  like  effect  as  if  issued  on  judgments  of  the  District  Courts, 


Historical:  Rev.  St.  1887,  Sec.  4735. 
C.  C.  P.  1881,  Sec.  610.  "Clerk  of 
the  District  Court"  inserted  for  "Dis- 
trict clerk". 

California  Legislation:  Same  ex- 
cept the  words  "other  than  the  coun- 


ty in  which  the  judgment  was  ren- 
dered" inserted  after  "State":  C.  C. 
P.  1872,  Sec.  899;  as  amended,  "Supe- 
rior Courts"  for  "District  Courts": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Judgment  Not  a  Lien  Unless  Transcribed. 

Sec.  4736.  A  judgment  rendered  in  a  probate  or  justice's  court 
creates  no  lien  upon  any  lands  of  the  defendant,  unless  such  an  ab- 
stract is  filed  and  docketed  in  the  office  of  the  clerk  of  the  District 
Court  of  the  county  in  which  the  lands  are  situated.  When  so  filed 
and  docketed,  such  judgment  is  a  lien  upon  the  lands  of  the  judgment 
debtor  situated  in  that  county,  not  exempt  from  execution,  owned  by 
him  at  the  time,  or  which  he  may  afterwards,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  unless  the  judg- 
ment be  previously  satisfied. 


Historical: 

See  C.  C.  P. 

California 


Rev. 
1881, 

Legislation 


St.  1887,  Sec.  4730. 
Sec.  611. 


Somewhat 


similar:    C.  C.  P. 
ilar  as  amended: 
Kerr's  Code,  ib. 


1872,  Sec.  900;  sim- 
Deering's  Code,  ib.; 


CHAPTER  9. 
EXECUTIONS. 


Section 

4741.     Time  within 


which  execution 


may  issue. 
4742.    Form  and 


contents  of  writ. 


Section 

4743.  Renewal  of  execution. 

4744.  Execution  of  writ. 

4745.  Supplementary  proceedings, 


Time  Within  Which  Execution  May  Issue. 

Sec.  4741.  Execution  for  the  enforcement  of  a  judgment  may  be 
issued  by  the  clerk  of  the  probate  court  under  the  seal  of  the  court,  or 
by  the  justice  who  entered  the  judgment,  or  his  successor  in  office,  on 
the  application  of  the  party  entitled  thereto,  at  any  time  within  five 
years  from  the  entry  of  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4741. 
C.  C.  P.  1881,  Sec.  612. 

California   Legislation :  Same 


as 


to  justices'  courts:  C.  C.  P.  1872, 
Sec.  901;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Form  and  Contents  of  Writ. 

Sec.  4742.  The  execution  must  be  directed  to  the  sheriff  or  to  a 
constable  of  the  county,  and  must  be  subscribed  by  the  clerk  or  jus- 
tice and  bear  date  the  day  of  its  delivery  to  the  officer.  It  must  in- 
telligibly refer  to  the  judgment,  by  stating  the  names  of  the  parties 
and  the  name  of  the  court  or  justice  before  whom,  and  of  the  county 
where,  and  the  time  when,  it  was  rendered;  the  amount  of  the  judg- 
ment, if  it  be  for  money;  and  if  less  than  the  whole  is  due,  the  true 
amount  due  thereon.  It  must  contain,  in  like  cases,  similar  directions 
to  the  sheriff  or  constable  as  are  required  in  executions  issued  from 
the  District  Court. 


Historical:  Rev.  St.  1.8  87,  Sec.  4742. 
C.  C.  P.  1881,  Sec.  G13 


California  Legislation:  Similar  but 
refers  only  to  justices'  courts:     C.  C. 
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P.  1872.  Sec.  902;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Execution  from 
District  Court:  Sec.  4471.  Execu- 
tion must  contain  no  blanks:  Sec. 
4772. 

Direction  of  Execution:     The  pro- 


bate court  is  authorized  to  issue  an 
execution  addressed  to  a  constable  in 
a  case  involving-  less  than  $300  in 
both  the  justice  and  probate 
have  jurisdiction.  Coombs  v. 
(1899)    6   Ida.    536;    57  Pac. 


which 
courts 
Collins 
310. 


Renewal  of  Execution. 

Sec.  4743.  An  execution  may,  at  the  request  of  the  judgment 
creditor,  be  renewed  before  the  expiration  of  the  time  fixed  for  its 
return,  by  the  word  "renewal"  written  thereon,  with  the  date  there- 
of, and  subscribed  by  the  clerk  or  justice.  Such  renewal  has  the  ef- 
fect of  an  original  issue,  and  may  be  repeated  as  ofjen  as  necessary. 
If  an  execution  is  returned  unsatisfied,  another  may  be  afterwards 
issued. 


Historical:  Rev.  St.  1887,  Sec.  4743. 
C.  C.  P.  1881,  Sec.  614. 

California  ^Legislation :  Same  ex- 
cept "renewed"  for  "renewal",  line  3, 


and  words  "clerk  or",  line  4,  omit- 
ted: C.  C.  P.  1872,  Sec.  903;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Execution  of  Writ. 

Sec.  4744.  The  sheriff  or  constable  to  whom  the  execution  is  di- 
rected must  execute  the  same  in  the  same  manner  as  the  sheriff  is 
required  to  proceed  upon  executions  directed  to  him,  and  the  consta- 
ble, when  the  execution  is  directed  to  him,  is  vested  for  that  purpose 
with  all  the  powers  of  the  sheriff. 


Historical:  Rev.  St.  1887,  Sec.  474  4. 
C.  C.  P.  1881,  Sec.  615. 

California  Legislation:  Same  ex- 
cept the  words  "by  the  provisions  of 
Title  9,  Part  2  of  this  Code"  are  in- 
serted   after    "required":      C.    C.  P. 


1872,  Sec.  904;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Proceedings  by 
officer  under  execution:  Sees.  4477- 
4499. 


Supplementary  Proceedings. 

Sec.  4745.  The  provisions  of  this  Code  as  to  proceedings  supple- 
mentary to  execution  in  the  District  Court  are  applicable  to  probate 
and  justices'  courts,  the  necessary  changes  and  substitutions  being 
made  therein. 


Historical:  Rev.  St.  1887,  Sec.  4745. 
C.  C.  P.  1881,  Sec.  616. 

California  Legislation:  Same  in 
effect  as  to  justices'  courts:    C.  C.  P. 


1872,  Sec.  905;  Deering's  Code,  ib 
Kerr's  Code,  ib. 

Cross  Reference 
proceedings:  Sees. 


Supplementary 
4504-4511, 


CHAPTER  10. 
CONTEMPTS  IN  JUSTICES'  COURTS. 


Section 

4750.  What  constitutes  contempt. 

4751.  Proceedings  on  contempt. 

4752.  Same:  Constructive  contempts. 


Section 

4753.  Punishment  for  contempt 

4754.  Judgment  of  conviction. 


What  Constitutes  Contempt. 

Sec.  47 SO.  A  probate  judge  or  justice  may  punish  as  for  con- 
tempi,  persons  guilty  of  the  following  aets,  and  no  other: 

1.    Disorderly,  contemptuous  or  insolent  behavior  towards  the 
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judge  or  justice  while  holding  the  court,  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceeding; 

2.  A  breach  of  the  peace,  boisterous  conduct  or  violent  disturb- 
ance in  the  presence  of  the  judge  or  justice,  or  in  the  immediate  vi- 
cinity of  the  court  held  by  him,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order 
or  process,  made  or  issued  by  him; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be 
sworn  or  to  answer  as  a  witness; 

5.  Kescuing  any  person  or  property  in  the  custody  of  an  officer 
by  virtue  of  an  order  or  process  of  the  court  held  by  him. 

Historical:  Rev.  St.  1887,  Sec.  4750. 
C.  C.  P.  1881,  Sec.  617. 

California  Legislation:    Similar  but 


applies  only  to  justices:  C.  C.  P.  1872, 
Sec.  906;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Proceedings  on  Contempt. 

Sec.  4751.  When  a  contempt  is  commited  in  the  immediate  view 
and  presence  of  the  judge  or  justice,  it  may  be  punished  summarity; 
to  that  end  an  order  must  be  made  reciting  the  facts  as  they  oc- 
curred, and  adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  contempt,  and  that  he  be  punished  as  therein  prescribed. 


Historical:  Rev.  St.  1887.  Sec.  4751. 
C.  C.  P.  1881,  Sec.  618. 

California  Legislation:  Same  except 


words  "judge  or"  are  omitted,  line  2: 
C.  C.  P.  1872,  Sec.  907;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Constructive  Contempts. 

Sec.  4752.  When  the  contempt  is  not  committed  in  the  immedi- 
ate view  and  presence  of  the  judge  or  justice,  a  warrant  of  arrest 
may  be  issued  by  such  judge  or  justice,  on  which  the  person  so 
guilty  may  be  arrested  and  brought  before  the  judge  or  justice  im- 
mediately, when  an  opportunity  to  be  heard  in  his  defense  or  excuse 
must  be  given.  The  judge  or  justice  may  thereupon  discharge  him, 
or  may  convict  him  of  the  offense. 


Historical:  Rev.  St.  1887,  Sec.  4752. 
C.  C.  P.  1881,  Sec.  619. 

California  Legislation:     Same  ex- 


cept words  "judge  or"  omitted 
throughout:  C.  C.  P.  1872,  Sec.  908; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Punishment  for  Contempt. 

Sec.  4753.  The  judge  or  justice  may  punish  for  contempts  by  fine 
or  imprisonment,  or  both,  such  fine  not  to  exceed,  in  any  case,  one 
hundred  dollars,  and  such  imprisonment  one  day. 


Historical:  Rev.  St.  1887,  Sec.  4753. 
C.  C.  P.  1881,  Sec.  620. 


California  Legislation: 


Same 


ex- 


cept words  "judge  or"  omitted:  C.  C. 
P.  1872,  Sec.  909;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Judgment  of  Conviction. 

Sec.  4754.  The  conviction  specifying  particularly  the  offense  and 
the  judgment  thereon,  must  be  entered  in  the  docket. 


Historical:  Rev.  St.  1887,  Sec.  4754. 

C.  C.  P.  1881,  Sec.  621. 

California  Legislation:  Same  ex- 
cept the  words  "by  the  justice  in  his 


docket"  for  "in  the  docket":  C.  C. 
P.  1872,  Sec.  910;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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CHAPTER  11. 


DOCKETS  OF  PROBATE  COURT  AND  JUSTICES  OF  THE  PEACE. 


Section 

4759.     Entries  in  docket. 

Entries  as  evidence  of  facts. 

Index  to  docket. 

Delivery  of  docket  and  papers 
to  successor. 

Same:  In  case  of  vacancy. 


4760. 
4761. 
4762. 

4763. 


Section 

4764.  Same:    Jurisdiction  of  succes- 
sor. 

4765.  Definition   of  successor. 

4766.  Probate  judge     to  determine 
succession. 

4767.  Neglect    to    deliver   docket  to 
successor. 


Entries  in  Docket. 

Sec.  4759.  Every  probate  court  and  justice  must  keep  a  book  de- 
nominated a  "Docket",  in  which  must  be  entered: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of  money 
be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons  and  the  time  of  its  return;  and  if 
an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attachment 
be  issued,  a  statement  of  the  fact ; . 

4.  The  time  when  the  parties  or  either  of  them  appear,  or  their 
non-appearance,  if  default  be  made;  a  minute  of  the  pleadings  and 
motions ;  if  in  writing,  referring  to  them ;  if  not  in  writing,  a  concise 
statement  of  the  material  parts  of  the  pleading; 

5.  Every  adjournment,  stating  on  whose  application  and  to 
what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and 
by  whom  made,  the  order  for  the  jury,  and  the  time  appointed  for 
the  return  of  the  jury  and  for  the  trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the 
names  of  all  witnesses  sworn,  and  at  whose  request; 

8.  The  verdict  of  the  jury,  and  when  received;  if  the  jury  dis- 
agree and  are  discharged,  the  fact  of  such  disagreement  and  dis- 
charge ; 

9.  The  judgment  of  the  court  specifying  the  costs  included  and 
the  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued,  and  to  whom; 
the  renewals  thereof,  if  any,  and  when  made,  and  a  statement  of  any 
money  paid  to  the  court,  when  and  by  whom; 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the 
appeal  bond,  if  any  be  filed. 


Historical:  Rev.  St.  1887,  Sec.  4759. 
C.  C.  P.  1881,  Sec.  622. 

California  Legislation:  Similar  ex- 
cept it  applies  only  to  justices  and  also 
contains  an  additional  subdivision:  C. 
C.  P.  1872,  Sec.  911;  now  the  num- 
ber of  subdivisions  is  the  same:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Failure  to  Make  Entries:  The  fact 
that  a  probate  judge  fails  to  note  a 
continuance  in  his  docket  does  not  de- 
prive him  of  jurisdiction:  Green  v. 
Christie  (1895)  4  Ida.  438;  40  Pac. 
54. 


Entries  as  Evidence  of  Facts. 

Sec.  4760.  The  several  particulars  of  the  last  section  specified 
must  be  entered  under  the  title  of  the  action  to  which  they  relate, 
and  (unless  otherwise  in  this  Code  nrovidedV  at  the  time  when  they 


236 


JUSTICES'  COURTS 


Pt.  2.  Tit.  12 


occur.  Such  entries  in  a  probate  or  justice's  docket,  or  a  transcript 
thereof,  certified  by  the  clerk  or  justice,  or  his  successor  in  office, 
are  primary  evidence  of  the  facts  so  stated. 

refers  only  to  justice's  docket:  C.  C. 
P.  1872,  Sec.  912;  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  4760. 
C.  C.  P.   1881,  Sec.  623. 

California  Legislation:    Similar  but 


Index  to  Docket. 

Sec.  4761.  The  clerk  of  the  probate  court  and  every  justice  of 
the  peace  must  keep  an  alphabetical  index  to  his  docket,  in  which 
must  be  entered  the  names  of  the  parties  to  each  judgment,  with  a 
reference  to  the  page  of  entry.  The  names  of  the  plaintiffs  must  be 
entered  in  the  index,  in  the  alphabetical  order  of  the  first  letter  of 
the  family  name. 


Historical:  Rev.  St.  1887,  Sec.  4761. 
C.  C.  P.  1881,  Sec.  624. 

California  Legislation:    Similar  ex- 


cept applying  only  to  justices:  C.  C. 
P.  1872,  Sec.  913;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Delivery  of  Docket  and  Papers  to  Successor. 

Sec.  4762.  Every  probate  judge  and  every  justice  of  the  peace, 
upon  the  expiration  of  his  term  of  office,  must  deposit  with  his  suc- 
cessor, his  official  dockets,  statutes,  and  session  laws,  and  all  other 
books,  papers  and  documents  pertaining  to  his  office,  as  well  his  own 
as  those  of  his  predecessor,  or  any  other  which  may  be  in  his  custody, 
to  be  kept  as  public  records. 


Historical:  Rev.  St.  1887,  Sec.  4762. 
(See  C.  C.  P.  1881,  Sec.  625);  amend- 
ed Laws  1899,  401,  Sec.  1. 


California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  914;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  In  Case  of  Vacancy. 

Sec.  4763.  If  the  office  of  justice  becomes  vacant  by  his  death  or 
removal  from  the  precinct  or  city  or  otherwise,  before  his  successor 
is  elected  and  qualified,  the  docket  and  papers  in  possession  of  such 
justice  must  be  deposited  in  the  office  of  some  other  justice  in  the 
precinct,  to  be  by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  precinct,  then  the  docket  and  papers 
of  such  justice  must  be  deposited  in  the  office  of  the  county  recorder 
of  the  county,  to  be  by  him  delivered  to  the  successor  in  office  of  the 
justice. 


Historical:  Rev.  St.  1887,  Sec.  4763. 

C.  C.  P.  1881,  Sec.  626. 

California  Legislation:  Same  ex- 
cept     "township"      for  "precinct" 


throughout  and  "county  clerk"  for 
"county  recorder":  C.  C.  P.  1872,  Sec. 
915;  Deering's  Code,  ib.;  Kerr's  Code, 
ffo. 


Same:  Jurisdiction  of  Successor. 

Sec.  4764.  Any  probate  judge  having  the  docket  of  his  predeces- 
sor, and  any  justice  with  whom  the  docket  of  his  predecessor,  or  of 
any  other  justice,  is  deposited,  has  and  may  exercise  over  all  actions 
and  proceedings  entered  in  such  docket,  the  same  jurisdiction  as  if 
originally  commenced  before  him.  In  case  of  the  creation  of  a  new 
county,  or  the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly  acting  as 
such  within  the  same  territory  may  come,  is,  for  the  purposes  of  this 
section,  considered  the  successor  of  such  former  justice. 
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Historical:  Rev.  St.  1887,  Sec.  4  764. 
C.  C.  P.  1881,  See.  627. 


California  Legislation: 


Same  ex- 


cept the    first    words    "Any  probate 


judge  having  the  docket  of  his  prede- 
cessor, and"  are  omitted:  C.  C.  P. 
1872,  Sec.  916;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Definition  of  Successor. 

Sec.  4765.  The  justice  elected  to  fill  a  vacancy  is  the  successor  of 
the  justice  whose  office  became  vacant  before  the  expiration  of  a  full 
term.  When  a  full  term  expires,  the  same  or  another  person  elected 
to  take  office  in  the  same  precinct  or  city,  from  that  time  is  the  suc- 
cessor. 


Historical:  Rev.  St.  1887,  Sec.  4765. 
C.  C.  P.  1881,  Sec.  628. 

California  Legislation:     Same  ex- 


cept "township"  for  "precinct":  C.  C. 
P.  1872,  Sec.  917;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Probate  Judge  to  Determine  Succession. 

Sec.  4766.  When  two  or  more  justices  are  equally  entitled,  under 
the  last  section,  to  be  deemed  the  successors  in  office  of  the  justice, 
the  probate  judge  must,  by  a  certificate  subscribed  by  him  and  filed 
in  the  office  of  the  county  recorder,  designate  which  justice  is  the 
successor  of  a  justice  going  out  of  office,  or  whose  office  has  become 
vacant. 


Historical:  Rev.  St.  1887,  Sec.  4766. 
C.  C.  P.  1881,  Sec.  629. 

California  Legislation:  Same  ex- 
cept   "county"      for     "probate"  and 


"clerk"  for  "recorder":  C.  C.  P.  1872, 
Sec.  918;  as  amended,  "a  Judge  of  the 
Superior  Court"  for  "probate  judge": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Neglect  to  Deliver  Docket  to  Successor. 

Sec.  4767.  Every  probate  judge,  and  every  justice  of  the  peace, 
whose  duty  it  is  to  deliver  over  the  dockets,  books,  records,  and  pa- 
pers as  prescribed  in  Section  4762,  shall  forfeit  and  pay,  for  the  use 
of  the  county,  twenty-five  dollars  for  every  three  months'  neglect, 
after  due  demand  in  writing  by  his  successor  in  office,  to  perform 
such  duty,  which  sum  may  be  recovered  at  the  suit  of  any  person.  The 
sum  so  recovered  shall  be  paid  into  the  current  expense  fund  of 
the  county. 

Historical:    Laws  1899,  401,  Sec.  2. 


CHAPTER  12. 
GENERAL  PROVISIONS. 


Section 

4771.  Issuance  of  subpoenas  and  final 
.  process. 

4772.  Papers  to  contain  no  blanks. 

4773.  Collection     and     payment  of 
money. 

477  4.     Disability   of  justice:  Substi- 
tution. 


Section 

4775.  Requirement  of  security  for 

costs. 

4776.  Prevailing  party     entitled  to 
costs. 

4777.  Provisions     applicable  to  jus- 
tice's courts. 

4778.  Deposit  in  lieu  of  undertaking. 


Issuance  of  Subpoenas  and  Final  Process. 

Sec.  4771.  Subpoenas  out  of  any  probate  or  justice's  court,  and 
final  process  on  any  judgment  recovered  therein,  may  be  issued  to 
any  part  of  the  county. 
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Historical:  Rev.  St.  1887,  Sec.  4771. 
C.  C.  P.  1881,  Sec.  630. 

California  Legislation:    Similar  but 


refers  only  to  justices'  courts:  C.  G. 
P.  1872,  Sec.  919;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Papers  to  Contain  No  Blanks. 

Sec.  4772.  The  summons,  execution,  and  every  other  paper  made 
or  issued  by  a  probate  eo«rt  or  justice,  except  a  subpoena,  must  be 
issued  without  a  blank  left  to  be  filled  by  another,  otherwise  it  is 
void. 


Historical:  Rev.  St.  1887,  Sec.  4772. 
C.  C.  P.  1881,  Sec.  631. 

California  Legislation :     Same  ex- 


cept limited  to  justices'  courts:  C.  C. 
P.  1872,  Sec.  920;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Collection  and  Payment  of  Money. 

Sec.  4773.  Probate  judges  and  justices  of  the  peace  must  receive 
from  the  sheriffs  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respectively,  and  all 
moneys  paid  to  them  in  their  official  capacity,  and  must  pay  the  same 
over  to  the  parties  entitled  or  authorized  to  receive  them,  without 
delay. 


Historical:  Rev.  St.  1887,  Sec.  4773. 
C.  C.  P.  1881,  Sec.  632. 

California  Legislation:  Same  ex- 
cept limited  to  justices:    C.  C.  P.  1872, 


Sec.  921;  wording-  changed  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Disability  of  Justice:  Substitution. 

Sec.  4774.  In  case  of  the  sickness  or  other  disability  or  necessary 
absence  of  a  justice,  on  a  return  of  a  summons  or  at  the  time  ap- 
pointed for  a  trial,  another  justice  of  the  same  precinct  or  city  may, 
at  his  request,  attend  in  his  behalf,  and  thereupon  is  vested  with  the 
power,  for  the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.  In  that  ease,  the  proper  entry  of  proceedings  be- 
fore the  attending  justice  subscribed  by  him,  must  be  made  in  the 
docket  of  the  justice  before  whom  the  summons  was  returnable.  If 
the  case  is  adjourned,  the  justice  before  whom  the  summons  was  re- 
turnable may  resume  jurisdiction. 


Historical:  Rev.  St.  1887,  Sec.  4774. 
C.  C.  P.  1881,  Sec.  633. 

\    California  Legislation:     Same  ex- 


cept "township"  for  "precinct":  C. 
C.  P.  1872,  Sec.  922:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Requirement  of  Security  for  Costs. 

Sec.  4775.  Probate  and  justices'  courts  may  in  all  cases  require 
a  deposit  of  money  or  an  undertaking,  as  security  for  costs  of  court, 
before  issuing  a  summons. 


Historical:  Rev.  St.  1887,  Sec.  4775. 
C.  C.  P.  1881,  Sec.  634 

California  Legislation:  Same  ex- 
cept  the    word    "justices"    for  "pro- 


bate and  justices'  courts":  C.  C.  P. 
1872,  Sec.  923;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Prevailing  Party  Entitled  to  Costs. 

Sec.  4776.  The  prevailing  party  in  probate  and  justices'  courts  is 
entitled  to  costs  of  the  action  and  also  of  any  proceedings  taken  by 
him  in  aid  of  an  execution,  issued  upon  any  judgment  recovered 
therein. 
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Historical:  Rev.  St.  18  87,  Sec.  477  6. 
C.  C.  P.   1881,  Se;\  035. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  92  4;  now 
same  except  "probate  and"  omitted, 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Costs  to  be  in- 
cluded in  judgment:     Sec.  4732. 

Costs  on  Appeal:     Where  a  party 


succeeds  in  obtaining  a  judgment  in 
the  justice's  court  and  the  adverse 
party  appeals  to  the  District  Court 
and  succeeds  in  reducing  the  judg- 
ment, the  prevailing  party  in  the  jus- 
tice's court  is  nevertheless  entitled  to 
recover  his  costs.  (Sullivan,  C.  J., 
dissents.)  Lovel  v.  Joyce  (1903)  9 
Ida.  386;   74  Pac.  1073. 


Provisions  Applicable  to  Justice  Courts. 

Sec.  4777.  The  probate  courts  in  the  exercise  of  their  civil  juris- 
diction, and  justices'  courts,  being  courts  of  peculiar  and  limited 
jurisdiction,  only  those  provisions  of  this  Code  which  are,  in  their 
nature,  applicable  to  the  organization,  powers,  and  course  of  pro- 
ceedings in  these  courts,  or  which  have  been  made  applicable  by  spe- 
cial provisions  in  this  Code,  are  applicable  to  these  courts  and  the 
proceedings  therein. 


Historical:   Rev.  St. 

California  Legislation; 

to  justices'  courts:    C.  C 


1887,  Sec.  4777. 

Similar  as 
P.  1872,  Sec. 


925;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Deposit  in  Lieu  of  Undertaking. 

Sec.  4778.  In  all  civil  cases  arising  in  probate  and  justices' 
courts,  where  an  undertaking  is  required  by  this  Code,  a  deposit  with 
the  court  of  a  sum  of  money  equal  to  the  amount  of  the  required  un- 
dertaking, may  be  received  and  held  by  the  court  in  place  of  said  un- 
dertaking. 


Historical:  Rev.  St.  1887,  Sec.  4778. 
C.  C.  P.  1881,  Sec.  637. 

California     Legislation:     No  such 


provision  in  C.  C.  P.  1872:  similar  as 
to  justices'  courts  only:  Deering's 
Code,  Sec.  926;  Kerr's  Code,  ib. 


TITLE  13. 
OF  APPEALS  IN  CIVIL  ACTIONS, 


Chapter 

1.  Appeals  in  general. 

2.  Appeals  to  Supreme  Court  from 
the  District  Court. 


Chapter 

3.  Appeals   from    probate   court  to 
District  Court  in  probate  matters. 

4.  Appeals  from   probate  and  jus- 
tices' courts  to  District  Courts. 


Note:  Other  appeals  to  District  Court:  From  board  of  county  commis- 
sioners: Sees.  1950-1953;  same — from  orders  fixing  water  rates:  Sec. 
3297;  from  State  Engineer:  Sees.  3254,  3256,  3257,  3260,  3266;  from  mu- 
nicipal assessments:  Sees.  2238,  2353;  from  irrigation  district  assess- 
ments: Sec.  2400;  from  Board  of  Medical  Examiners:  Sec.  1351;  from 
decision  of  probate  judge  cancelling  abstractor's  certificate:     Sec.  1415. 


CHAPTER  1. 
APPEALS  IN  GENERAL. 


Section 

4800.  Judgments  and  orders  appeal- 
able. 

4801.  Vacation  of  ex  parte  orders. 


Section 

480  2.    Who  may  appeal: 
of  parties. 


Designation 
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Judgments  and  Orders  Appealable. 

Sec.  4800.  A  judgment  or  order,  in  a  civil  action,  eiicept  when  ex- 
pressly made  final,  may  be  reviewed  as  prescribed  in  this  Code,  and 
not  otherwise. 


Cross  Reference:  Appellate  juris- 
diction of  Supreme  Court  in  general: 
Const.  Art.  5,  Sec.  9.  Code  Sees.: 
3817,  3818. 


Historical:  Rev.  St.  1887,  Sec.  4800. 
C.  C.  P.  1881,  Sec.  639. 

California  Legislation:  Same  except 
the  words  "by  this  Code"  inserted  af- 
ter "final",  line  2,  and  "Title"  for 
"Code":  C.  C.  P.  1872,  Sec.  936; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Vacation  of  ex  parte  Orders. 

Sec.  4801.  An  order  made  out  of  court,  without  notice  to  the  ad- 
verse party,  may  be  vacated  or  modified  without  notice  by  the  judge 
who  made  it;  or  may  be  vacated  or  modified  on  notice  in  the  man- 
ner in  which  other  motions  are  made. 


Historical:  Rev.  St.  1887,  Sec.  4801. 
C.  C.  P.  1881,  Sec.  640. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  937;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Application  of  Section:  This  is  a 
general  statute  providing  for  vacating 


or  modifying  only  such  orders  as  are 
not  specifically  provided  for  else- 
where, and  has  no  application  to  mo- 
tions for  the  dissolution  of  injunctions 
which  are  provided  for  in  Sec.  4295. 
Thayer  v.  Bellamy  (1903)  9  Ida.  1; 
71  Pac.  544. 


Who  May  Appeal:  Designation  of  Parties. 

Sec.  4802.  Any  party  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  this  Code.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent. 


4802. 


Same  except 
P.  1872,  Sec. 
Kerr's  Code, 


Historical:  Rev.  St.  1887,  Sec 
C.  C.  P.  1881,  Sec.  641. 

California  Legislation: 
"Title"  for  "Code":  C.  C. 
938;  Deering's  Code,  ib.; 
ib. 

Who  May  Appeal:  The  State  is  the 
aggrieved  party  to  an  order  denying  a 
motion  for  judgment  for  the  penalty 
prescribed  in  case  of  usurious  con- 
tracts by  Revised  Statutes,  Sec.  1266, 
and  may  appeal  from  such  order. 
State  v.  Eves  (1898)  6  Ida.  144;  53 
Pac.  543. 

A  party  who  recovers  a  judgment 
for  only  part  of  his  claim,  is  ag- 
grieved by  such  judgment  and  enti- 
tled to  appeal  therefrom.  Phillips  v. 
Salmon  River  Min.  etc.  Co.  (1903)  9 
Ida.  149;  72  Pac.  886. 

It  is  not  necessary  for  a  person  to 
be  named  as  plaintiff  or  defendant  or 
intervenor  in  the  title  to  an  action, 
or  in  the  title  of  a  judgment  entered 
therein,  in  order  to  become  a  party 
thereto  so  as  to  be  entitled  to  appeal 


under  this  section.  Washington  Coun- 
ty Abstract  Co.  v.  Stewart  (1904)  9 
Ida.  376;  74  Pac.  95-5. 

Where  a  party  recovers  a  judgment 
and  collects  the  same  and  prosecutes 
an  appeal  in  the  hope  of  gaining  a 
larger  judgment  but  thereby  incurs 
the  hazard  of  recovering  a  less  judg- 
ment, his  appeal  will  be  dismissed; 
but  if  the  appeal  is  from  such  an  or- 
der or  judgment  that  he  can  in  no 
event  recover  a  less  favorable  judg- 
ment than  that  which  he  has  collected, 
the  appeal  will  be  sustained.  Betchel 
v.  Evans  (1904)  10  Ida.  147;  77  Pac. 
212. 

In  an  action  by  a  county  to  recover 
a  road  poll  tax  an  appeal  from  a 
judgment  in  favor  of  the  defendant 
may  be  taken  by  the  county,  and  in 
the  name  of  the  county  as  the  party 
in  interest;  it  need  not  be  taken  in  the 
name  of  the  Attorney  General.  Koot- 
enai Co.  v.  Hope  Lbr.  Co.  (1907)  13 
Ida.  . ..:  89  Pac.  10  54. 


CHAPTER  2. 

m      APPEALS  TO  SUPREME  COURT  FROM  THE  DISTRICT  COURT. 


Section 

4807.    Time  for  taking  appeals. 


Section 

4808.    Mode  of  taking  appeals. 
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Section 

4809.    Undertaking-  on  appeal. 

4  810.     Same:       Supersedeas:  Money- 
judgment. 

4811.  Same:    Judgment  in  replevin. 

4812.  Same:     Judgment    for  specific 
performance. 

4813.  Same:   Judgment  in  ejectment. 

4814.  Stay  of  proceedings:  Preser- 
vation of  attachment. 

4815.  Undertakings  may  be  in  one 
instrument. 

4816.  Justification  of  sureties. 

4817.  Proceedings  stayed  by  appeal. 

4818.  Papers  to  be  furnished  on  ap- 
peal. 


Section 
4819.  Same 


:  F»om  judgment  on  ap- 
or  order. 


peal 

482  0.     Same:    Order  granting  or  re- 
fusing" new  trial. 

4821.  Same:    Certification    of  tran- 
script. 

4822.  Failure  to  furnish  papers:  Dis- 
missal. 

4823.  Same:    Effect  of  dismissal. 

48  2  4.    What  may  be  reviewed  on  ap- 
peal. 

4825.     Remedial  powers  of  appellate 
court. 

48  26.  Remittitur. 


Time  for  Taking  Appeals. 

Sec.  4807.  An  appeal  may  be  taken  to  the  Supreme  Court,  from 
a  District  Court: 

1.  From  a  final  judgment  in  an  action  or  special  proceeding  com- 
menced in  the  court  in  which  the  same  is  rendered,  within  one  year 
after  the  entry  of  judgment.  But  an  exception  to  the  decision  or 
verdict  on  the  ground  that  it  is  not  supported  by  the  evidence,  cannot 
be  reviewed  on  an  appeal  from  the  judgment,  unless  the  appeal  is 
taken  within  sixty  days  after  the  rendition  of  the  judgment; 

2.  From  a  judgment  rendered  on  an  appeal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from  an 
order  granting  or  dissolving  an  injunction;  from  an  order  refusing 
to  grant  or  dissolve  an  injunction;  from  an  order  dissolving  or  re- 
fusing to  dissolve  an  attachment;  from  an  order  granting  or  refus- 
ing to  grant  a  change  of  the  place  of  trial;  from  any  special  order 
made  after  final  judgment;  and  from  an  interlocutory  judgment  in 
actions  for  partition  of  real  property,  within  sixty  days  after  the  order 
or  interlocutory  judgment  is  made  and  entered  on  the  minutes  of 
the  court,  or  filed  with  the  clerk. 

4.  From  a  judgment  rendered  on  an  appeal  from  an  order,  de- 
cision or  action  of  a  board  of  county  commissioners,  within  ninety 
days  after  the  entry  of  such  judgment. 


Historical:  Rev.  St.  1887,  Sec.  4807, 
(see  C.  C.  P.  1881,  Sec.  642);  amend- 
ed Laws  1895,  142,  Sec.  1;  re-enacted 
Laws  1899,  273,  Sec.  1. 

California  Legislation:  Similar 
through  3rd  subd.,  4th  subd.  omitted: 
C.  C.  P.  1872,  Sec.  939;  as  amended: 
Deering's  Code,  ib.;  as  amended: 
Kerr's  Code,  ib. 

Cross  Reference:  Constitutional 
provision  regulating  appeals:  Const. 
Art.  5,  Sec.  9.  Time  for  appeal  to  Su- 
preme Court  from  decision  of  District 
Court  on  appeal  from  county  commis- 
sioners: Sec.  1953.  Appeals  from 
judgment  dissolving  corporations:  Sec. 
5191.  Appeal  in  condemnation  pro- 
ceedings: Sec.  5228.  Appeal  in  arbi- 
tration proceedings:  Sec.  5268.  Ap- 
peal from  order  of  contempt  in  in- 


solvency proceedings:  Sec.  5928.  Ap- 
peals in  insolvency  proceedings:  Sec. 
5  931.  Appeal  from  judgment  assess- 
ing damages  against  drainage  districts 
to  be  taken  within  30  days  from  judg- 
ment: Sec.  2457.  Appellate  jurisdic- 
tion confined  to  final  decisions:  Sec. 
3  817.  From  chambers  orders:  Sec. 
38  95.  Appeal  in  election  contests: 
Sec.  5050.  Appeal  from  judgment  in 
submitted  controversy:  Sec.  5070.  Ap- 
peals in  garnishment  proceedings:  Sec. 
4310m. 

Cited:   State  v.  Reed  (1893)  3  Ida. 
554;    32    Pac.    202;    Boyd   v.  Steele 
(1899)  6  Ida.  625;  59  Pac.  21;  Titiman 
v.  Alamance  Min.  Co.   (1903)    9  Ida. 
240;  74  Pac.  529. 

Appeals  From  Judgments:  The  fol- 
lowing judgments  are  appealable:  A 
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default  judgment  entered  by  the  I 
clerk,  Hardiman  v.  South  Chariot  M. 
Co.  (1878)  1  Ida.  704;  a  judgment  of 
non-suit,  Lalande  v.  McDonald  (1887) 
2  Ida.  307;  13  Pac.  347;  an  order 
changing-  attorneys,  Curtis  v.  Rich- 
ards (1895)  4  Ida.  434;  40  Pac.  57;  a 
judgment  removing  a  public  officer 
from  office,  Miller  v.  Smith  (1900)  7 
Ida.  2  04;  61  Pac.  82  4;  Ponting  v.  Isa- 
man  (1900)  7  Ida.  283;  62  Pac.  680; 
a  judgment  ordering  an  election  on 
the  question  of  the  removal  of  a 
county  seat,  Wilson  v.  Bartlett  (1900) 
7  Ida.  269;  62  Pac.  415;  a  judgment 
affirming  the  action  of  the  county 
commissioners  declining  to  require 
certain  officers  to  turn  fees  into  the 
county  treasury,  Rhea  v.  Brd.  Co. 
Commissioners  (1906)  12  Ida.  455;  88 
Pac.  8  9. 

The  fact  that  a  judgment  contains 
an  unfilled  blank  for  the  insertion 
of  costs  which  were  never  taxed,  does 
not  make  said  judgment  any  the  less 
a  final  judgment  from  which  an  ap- 
peal mav  be  taken.  Cantwell  v.  Mc- 
pherson (1892)  3  Ida.  321;  29  Pac. 
102. 

The  following  orders  are  not  judg- 
ments and  are  not  appealable:  A 
judgment  rendered  on  an  appeal  from 
an  order  of  the  county  commission- 
ers declaring  the  result  of  an  election, 
Rupert  v.  Board  of  Commissioners 
(1882)  2  Ida.  19;  2  Pac.  718;  an  or- 
der directing  the  entry  of  a  judgment 
of  dismissal,  Durant  v.  Comegys 
(1891)  3  Ida.  67;  35  Am.  St.  Rep.  267; 
2  6  Pac.  755;  an  order  for  judgment, 
Hodgins  v.  Harris  (1895)  4  Ida.  517; 
43  Pac.  72;  a  record  entry  awarding 
judgment  on  the  pleadings,  Thiessen 
v.  Riggs  (1896)  5  Ida.  21;  46  Pac. 
829;  a  judgment  fixing  the  amount  of 
clerk's  fees  but  failing  to  find  the 
entire  amount  due,  Potter  v.  Talking- 
ton  (1897)   5  Ida.  317;   49  Pac.  14. 

Appeals  From  Orders:  The  fol- 
lowing orders  are  appealable:  An  or- 
der denying  a  new  trial,  Schultz  v. 
Keeler  (1887)  2  Ida.  3  33;  13  Pac. 
481;  an  order  confirming  a  receiver's 
sale  which  constitutes  a  final  dispo- 
sition of  the  assets  of  an  insolvent  es- 
tate, First  Nat.  Bank  v.  Bunting  & 
Co.  (1900)  7  Ida.  387;  63  Pac.  694; 
an  order  made  after  appeal  in  a  di- 
vorce case  directing  the  further  pay- 
ment of  suit  money,  Roby  v.  Roby 
(1903)  9  Ida.  371;  74  Pac.  957;  an 
order  after  judgment  refusing  to  re- 
lease attached  property  claimed  to  be 
exempt,  Coey  v.  Cleghorn  (1904)  10 
Ida.  16  2;  77  Pac.  331;  an  order  grant- 
ing or  refusing  the  appointment  of  a 
receiver,  Chemung  Min.  Co.  v.  Hanley 
(1905)  11  Ida.  302;  81  Pac.  619;  an 
order  dissolving  a  temporary  injunc- 
tion, Dougal  v.  Eby  (1906)  11  Ida. 
789;  85  Pac.  102;  an  order,  after  judg- 
ment, decreeing  a  certain  person  to 
be  the  assignee  of  the  judgment  and 


declaring  his  claim  to  be  a  lien  there- 
on, Dahlstrom  v.  The  Portland  Min. 
Co.  (1906)  12  Ida.  87;  85  Pac.  916; 
an  order  refusing  to  set  aside  a 
judgment  of  dismissal,  Oliver  v.  Koot- 
enai Co.  (1907)  13  Ida.  ...;  90  Pae. 
107. 

The  following  orders  are  non-ap- 
pealable: An  order  for  alimony  pen- 
dente lite,  Wyatt  v.  Wyatt  (18  86)  2 
Ida.  236;  10  Pac.  228;  an  order  refus- 
ing to  dismiss  an  appeal  from  an  or- 
der of  the  probate  court  denying  a 
motion  to  quash  an  execution,  Con- 
nell  v.  Warren  (1891)  3  Ida.  117;  27 
Pac.  730;  an  order  quashing  an  infor- 
mation in  a  proceeding  to  remove 
county  officers,  Mahoney  v.  Elliott 
(1902)  8  Ida.  356;  69  Pac.  108;  an 
order  dismissing  an  appeal  from  a 
judgment  of  the  probate  court  and 
an  order  denying  leave  to  amend  the 
undertaking  on  such  appeal,  Matter 
of  Paige  (1906)  12  Ida.  410;  86  Pac. 
273. 

Time  for  Taking  Appeal:  An  ap- 
peal from  a  judgment  must  be  taken 
within  one  year  from  the  entry  there- 
of or  the  same  will  be  dismissed.  Rob- 
son  v.  Colson  (1903)  9  Ida.  215;  72 
Pac.  591;  McCrea  v.  McGrew  (1903) 
9  Ida.  382;   75  Pac.  67. 

The  time  within  which  an  appeal 
may  be  taken  is  jurisdictional  and  the 
Supreme  Court  can  neither  extend  the 
time  nor  cure  a  defect  in  failing  to 
take  the  appeal  within  that  time,  al- 
though such  defect  is  caused  by  the 
laches  of  the  clerk.  Moe  v.  Harger 
(1904)  10  Ida.  194;  77  Pac.  645. 

No  appeal  can  be  taken  from  a 
judgment  until  the  judgment  has 
been  entered,  and  if  the  clerk  neg- 
lects to  enter  the  same  either  party 
may  compel  him  to  do  so  by  writ  of 
mandate.  Oliver  v.  Kootenai  Co. 
(1907)    13  Ida.    ...;   90   Pac.  107. 

An  appeal  from  an  order  denying  a 
new  trial  must  be  taken  within  sixty 
days  after  the  entry  of  the  order. 
Tootle  v.  French  (1891)  3  Ida.  1;  25 
Pac.  1091;  Arthur  v.  Mounce  (1895) 
4  Ida.  487;  42  Pac.  509;  Trull  v.  Mod- 
ern Woodmen  of  Am.  (1906)  12  Ida. 
318;   85  Pac,  1081. 

Unless  good  cause  is  shown  for  the 
delay,  an  appeal  from  an  order  de- 
nying a  new  trial  taken  more  than 
a  year  after  the  entry  of  judgment, 
will  be  dismissed  on  motion.  McCrea 
v.  McGrew  (1903)  9  Ida.  382;  75  Pac. 
67. 

An  appeal  from  a  judgment  of  the 
District  Court  rendered  on  an  appeal 
from  an  order  of  the  board  of  com- 
missioners may  be  taken  within  the 
ninety  days  allowed  by  this  section, 
and  need  not  be  taken  within  the  five 
days  prescribed  by  Laws  1899,  249. 
Latah  Co.  v.  Hasfurther  (1907)  12 
Ida.  797;  88  Pac.  433. 

An  appeal  from  an  order  made  af- 
ter  final   judgment   must   be  taken 
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within  sixty  days  after  the  entry  or 
filing  of  the  order.  Oliver  v.  Koote- 
nai Co.  (1907)  13  Ida.  ...;  90  Pac. 
107.  This  applies  to  an  order  taxing 
costs.  Campbell  v.  First  Nat.  Bk.  of 
Rexburg  (1907)    13  Ida.  88  Pac. 

639;  and  to"  an  order  refusing  to  va- 
cate a  default  judgment.  Balfour  v. 
Eves  (1895)  4  Ida.  488;  42  Pac.  508. 

An  appeal  from  an  interlocutory 
judgment  in  partition  must  be  taken 
within  sixty  days  after  the  judgment 
is  made  and  entered  or  the  same  will 
be  dismissed.  Richardson  v.  Ruddy* 
(1904)  10  Ida.  151;  77  Pac.  972. 

Review  of  Evidence:  The  evidence 
will  not  be  reviewed  in  order  to  deter- 
mine its  sufficiency  to  sustain  the 
verdict  on  an  appeal  from  the  judg- 
ment where  such  appeal  is  not  taken - 
within  sixty  days  after  the  rendition, 
of  the  judgment.  Holt  v.  Spokane  & 
Palouse  Ry.  Co.  (1893)  3  Ida.  703; 
3  5  Pac.  39;  Brady  v.  Linehan  (1898) 
5  Ida.  732;  51  Pac.  761;  Mahoney  v. 
Board  Co.  Commissioners  (1902)  8 
Ida.  375;  69  Pac.  108;  Moe  v.  Harger 
(1904)  10  Ida.  194;  77  Pac.  645;  Cun- 
ningham v.  Stoner  (1905)  10 
79  Pac.  228.  Nor  can  the 
considered  in  such  a  case 
assignment  that  the 
law  which  attempts 
in  a  different  form. 
(1894)  4  Ida.  269; 
will    the  evidence 


Ida.  549; 
error  be 
under  an 
verdict  is  against 
to  raise  the  same 
Young  v.  Tiner 
3  8  Pac.  6  9  7.  Nor 
be    considered  in 


order  to  determine  whether  the  ver- 
dict is  in  accordance  with  the  instruc- 
tions. Trull  v.  Modern  Woodmen  of 
Am.  (1906)  12  Ida.  318;  85  Pac.  1081. 

But  an  appeal  may  be  taken  from 
an  order  denying  a  new  trial  within 


sixty  days  after  the  entry  or  filing  of 
the  order,  and  on  such  appeal  the  suf- 
ficiency of  the  evidence  to  support  the 
verdict  may  be  considered,  although 
the  appeal  from  the  judgment  is  not 
taken  within  sixty  days  after  its  ren- 
dition. White  v.  Whitcomb  (1907)  13 
Ida.  .  .  . ;  90  Pac.  1080. 

Appeal  by  Third  Person:  Where  a 
writ  of  assistance  is  issued,  a  party  to 
the  suit  at  the  time  of  its  issuance 
must  appeal  direct  from  the  order  of 
issuance  if  he  desires  to  contest  the 
same,  but  one  who  is  not  a  party  at 
such  time  and  whose  interests  are  af- 
fected by  the  c  -der,  may  appear  and 
move  to  set  the  same  aside,  and  in 
case  of  refusal,  appeal  from  the  or- 
der denying  his  motion.  Mills  v. 
Smiley  (1903)  9  Ida.  317;  76  Pac.  783. 

Appeal  After  Death:  The  Supreme 
Court  has  no  jurisdiction  to  entertain 
an  appeal,  all  the  proceedings  in 
which  were  taken  subsequent  to  the 
death  of  one  of  the  parties  and  before 
any  substitution  of  said  party's  repre- 
sentatives was  made.  Coffin  v.  Edg- 
ington  (1890)  2  Ida.  627;  23  Pac.  80. 

Appeal  From  Commissioners:  An 
appeal  from  the  judgment  of  the  Dis- 
trict Court  rendered  on  an  appeal 
from  an  order  of  the  county  commis- 
sioners is  governed  by  the  general 
statutes  of  appeal  and  an  undertaking 
is  essential  to  its  validity.  Foresman  v. 
Board  of  Commissioners  (1905)  11 
Ida.  11;  80  Pac.  1131. 

Cross  Reference:  Appeal  lies  from 
order  changing  attorney:  Sec.  39  99 
note. 


Mode  of  Taking  Appeals. 

Sec.  4808.  An  appeal  is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered,  a  notice 
stating  the  appeal  from  the  same,  or  some  specific  part  thereof,  and 
serving  a  similar  notice  on  the  adverse  party,  or  his  attorney.  The 
order  of  service  is  immaterial,  but  the  appeal  is  ineffectual  for  any 
purpose,  unless  within  five  days  after  service  of  the  notice  of  appeal, 
an  undertaking  be  filed,  or  a  deposit  of  money  be  made  with  the 
clerk,  as  hereinafter  provided,  or  the  undertaking  be  waived  by  the 
adverse  party  in  writing. 


Historical:  Rev.  St.  1887,  Sec.  4808. 
C.  C.  P.  1881,  Sec.  643. 

California  Legislation:  Different:  C. 
C.  P.  1872,  Sec.  940;  now  same,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Reynolds  v.  Corbus  (1901) 
7  Ida.  481;  63  Pac.  884;  Robson  v. 
Colson  (1903)  9  Ida.  215;  72  Pac.  951; 
Perkins  v.  Bridges  (1904)  10  Ida.  189; 
77  Pac.  329;  Finney  v.  American 
Bonding  Co.  (1907)  13  Ida.  90 
Pac.  8  5  9. 

Notice  of  Appeal:  An  appeal  is  not 
taken    until    the    notice    is    filed  anti 


served,  both  of  which  acts  must  be 
done  within  the  statutory  time  al- 
lowed for  taking  the  appeal.  Moe  v. 
Harger  (1904)  10  Ida.  194;  77  Pac. 
6  4  5.  It  was  formerly  held  that  the 
filing  of  notice  must  precede  or  be 
contemporaneous  with  the  service  of 
a  copy  on  the  adverse  party.  Slocum 
V-  Slocum  (1875)  1  Ida.  589.  But  it 
is  now  settled  that  the  order  of  filing 
and  serving  the  notice  is  immaterial, 
but  both  acts  must  be  performed 
within  the  prescribed  time.  Arthur  v. 
Mounce  (1895)  4  Ida.  487;  42  Pac. 
509. 

Defective  service   of   notice   of  ap- 
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peal  is  waived  by  an  admission  of  ser- 
vice contained  in  the  transcript.  Wil- 
son v.  Wilson  (1899)  6  Ida.  597;  57 
Pac.  708. 

Sufficiency  of  Notice:  The  same 
notice  of  appeal  may  specify  both  the 
appeal  from  the  judgment  and  the 
appeal  from  the  order  upon  motion 
for  a  new  trial.  McCoy  v.  Oldham, 
1  Ida.  465. 

It  is  not  necessary  that  the  notice 
of  appeal  be  directed  to  the  clerk  of 
the  lower  court.  Westheimer  v. 
Thompson  (1893)  3  Ida.  560;  32  Pac. 
205. 

Orders  from  which  the  statute 
makes  no  provision  for  appeal,  may 
be  reviewed  on  appeal  from  the  judg- 
ment or  order  denying  a  new  trial, 
without  being  specified  in  the  notice 
of  appeal.  Warren  v.  Stoddart  (1899) 
6  Ida.  692;  59  Pac.  540. 

A  notice  of  appeal  is  defective  in 
form  which  states  that  such  appeal 
is  from  a  judgment  in  favor  of  the 
plaintiffs,  when  in  fact  it  is  in  favor 
of  some  of  the  defendants,  but  such 
defect  does  not  affect  the  substantial 
rights  of  the  respondents  and  will  be 
disregarded.  Taylor  v.  McCormick 
(1901)  7  Ida.  524;  64  Pac.  239. 

An  attorney  admitted  to  practice 
in  the  District  Court  in  which  a 
cause  is  tried,  but  not  in  the  Supreme 
Court,  can  legally  sign  a  notice  of  ap- 
peal and  take  all  steps  necessary  to 
perfect  such  appeal,  for,  until  the  ap- 
peal is  perfected  the  case  is  in  the 
trial  court.  Ib. 

A  notice  of  appeal  from  a  judgment 
and  order  denying  a  new  trial  is  suf- 
ficient, although  it  is  entitled  solely 
with  the  names  of  the  original  par- 
ties to  the  action,  and  is  addressed 
only  to  the  attorneys  of  the  original 
adverse  party,  whereas  other  parties 
were  brought  in  by  way  of  cross-com- 
plaint filed  by  appellant,  where  the 
additional  parties  appeared  by  the 
same  counsel  as  the  original  adverse 
party  to  whose  attorneys  the  notice 
is  directed.  Idaho  Comstock  etc.  Co. 
v.  Lundstrum  (1903)  9  Ida.  257;  74 
Pac.  975. 

Where  notice  of  appeal  is  addressed 
to  the  clerk  of  the  court  and  to  the 
attorney  for  the  defendants,  the  fact 
that  the  attorney  designated  in  the 
notice  did  not  represent  all  the  de- 
fendants is  not  sufficient  to  vitiate 
such  notice.  Frost  v.  Alturas  Water 
Co.  (1905)  11  Ida.  294;  81  Pac.  996. 

Persons  Entitled  to  Notice:  Notice 
of  appeal  must  be  served  on  each 
party  whose  interest  would  be  af- 
fected by  modification  or  reversal  of 
the  judgment  appealed  from,  whether 
such  party  be  plaintiff,  defendant  or 
intervenor,  and  whether  he  appears 
or  is  in  default.  Titiman  v.  Alamance 
Mining  Co.  (1903)  9  Ida.  240;  74  Pac. 
529. 

Where  a  judgment  is  rendered  in 


favor  of  the  defendants,  all  the  de- 
fendants must  be  served  with  notice 
of  plaintiff's  appeal  although  some  of 
such  defendants  defaulted.  Baker  v. 
Drews  (1903)  9  Ida.  276;  74  Pac. 
1130. 

Where  there  is  a  several  judgment 
for  a  different  amount,  against  each 
defendant,  one  defendant  is  not  an 
adverse  party  to  an  appeal  by 
another  defendant  such  as  to  be 
entitled     to     notice.  Aulbach  v. 

Dahler  (  1895)  4  Ida.  522;  43  Pac. 
19  2.  Defaulting  defendants  are  not 
entitled  to  notice  on  an  appeal  by 
the  other  defendants.  Ib. 

Where  one  of  two  defendants  ap- 
pears generally,  and  the  other  ap- 
pears specially  and  moves  to  quash 
the  summons,  after  which  a  joint 
judgment  is  rendered  against  both  of 
them,  and  the  one  who  appeared  spe- 
cially, appeals,  the  defendant  appear- 
ing generally  is  an  adverse  party  in 
the  appeal  and  should  be  served  with 
notice  of  appeal.  Jones  v.  Quantrell 
(1886)  2  Ida.  153;  9  Pac.  418;- 

Where  a  judgment  rendered  against 
defendants  is  joint  and  several  in 
character,  so  that  no  decision  of  the 
Supreme  Court  on  an  appeal  from  a 
judgment  affecting  one  of  the  defend- 
ants can  be  rendered  without  affect- 
ing all,  every  one  of  the  defendants 
is  an  adverse  part}*-  to  an  appeal  by 
other  defendants,  and  is,  as  such,  en- 
titled to  notice  of  the  appeal.  Coffin 
v.  Edgington  (1890)  2  Ida.  627;  23 
Pac.  80. 

On  an  appeal  from  a  joint  judg- 
ment by  one  of  the  joint  judgment 
debtors,  the  other  judgment  debtor 
not  joining  in  the  appeal,  such  debtor 
not  joining  in  the  appeal  is  an  ad- 
verse party  and  it  is  necessary  to 
serve  such  debtor  with  notice  of  the 
appeal.  Lydon  v.  Goddard  (18  97)  5 
Id*.  607;   51  Pac.  459. 

Where  one  of  two  defendants  ap- 
peals from  a  joint  judgment  of  fore- 
closure rendered  against  both,  the 
other  defendant  is  an  adverse  party 
to  the  appeal  and  as  such  entitled  to 
notice.  Lewiston  Nat.  Bank  v.  Tefft 
(1898)    6   Ida.   104;   53  Pac.  271. 

On  appeal  from  an  order  refusing 
to  vacate  a  writ  of  assistance  issued 
after  judgment  in  forclosure  pro- 
ceedings, the  judgment  of  foreclosure 
is  in  no  way  reviewable  and  parties 
to  the  foreclosure  proceedings  who 
arc  not  interested  in  the  writ  of  as- 
sistance, need  not  be  served  with  no- 
tice of  appeal.  Mills  v.  Smiley  (1904) 
9  Ida.  325;  76  Pac.  786. 

Since  under  Rev.  St.  Sec.  5701,  the 
title  to  the  property  of  an  intestate 
passes  to  the  heirs,  such  heirs  are  in- 
terested parties  in  the  sale  of  the 
property,  and  where  a  sale  has  been 
confirmed  by  the  probate  court  and 
the  purchaser  appeals  from  such  con- 
firmation, such  heirs  or  their  guard- 
ian ad  litem  are  adverse  parties  and 
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must   be   served   with   notice   of  ap- 
peal.     Reed    v.    Stewart    (1906)  12 
Ida.  699;  87  Pac.  1002. 

Undertaking:  In  order  to  perfect 
an  appeal,  a  notice  must  be  filed  and 
copy  thereof  must  be  served  and  an 
undertaking-  must  be  filed  within  five 
days  after  the  date  of  filing  the  no- 
tice. Shissler  v.  Crooks  (1871)  1 
Ida.  369. 

The  Supreme  Court  has  no  jurisdic- 
tion to  permit  an  undertaking  on  ap- 
peal to  be  filed  unless  such  an  under- 
taking has  first  been  filed  in  the  court 
below  within  the  time  prescribed  by 
this  section.  Brown  v.  Hanley  (1891) 
3  Ida.  219;  28  Pac.  425. 

An  undertaking  must  be  given  on 
an  appeal  from  a  judgment  of  the 
District  Court  rendered  on  appeal 
from  the  board  of  county  commis- 
sioners. Poresman  v.  Board  of 
Commrs.  (1905)  11  Ida.  11;  80  Pac. 
1131. 

An  appeal  is  taken  by  filing  and 
serving  the  notice,  but  the  appeal  is 
of  no  effect  unless  an  undertaking  is 
filed  within  five  days  after  filing  and 
serving  the  notice.  Hattabaugh  v. 
Vollmer  (1896)  5  Ida.  23;  46  Pac. 
831.  It  is  not  sufficient  that  the  un- 
dertaking  is   forwarded    by   mail  to 


the  clerk  within  five  days  after  ser- 
vice of  notice,  but  the  undertaking 
must  be  placed  in  the  hands  of  the 
clerk  for  filing  within  that  time.  Cole 
v.  Fox  (1907)  13  Ida  ...;  88  Pac. 
561.  The  undertaking  cannot  be  le- 
gallv  filed  before  the  notice.  Shissler 
v.  Crooks  (1871)  1  Ida.  369;  People 
v.  Hunt  (1871)  1  Ida.  371;  Clark  v. 
Lowenberg  (1877)  1  Ida.  6  54:  Wil- 
son v.  Bartlett  (1900)  7  Ida.  269;  62 
Pac.  415.  An  undertaking  on  appeal 
from  an  order  denying  a  new  trial,  ex- 
ecuted and  verified  by  the  sureties  on 
the  day  after  the  order  was  made,  but 
before  the  same  was  filed  by  the 
clerk,  is  sufficient,  where  it  is  shown 
that  the  undertaking  was  filed  simul- 
taneously with  the  notice  of  appeal, 
but  after  the  order  appealed  from 
had  been  filed  by  the  clerk.  Zienke 
v.  Northern  Pac.  Ry.  Co.  (1901)  7 
Ida.  746;  65  Pac.  431. 

Record   Must   Show   Service:  It 

must  affirmatively  appear  from  the 
transcript  that  the  notice  of  appeal 
has  been  served  as  required  by  this 
section,  or  the  appeal  will  be  dis- 
missed. Anderson  v.  Knott  (1876  )  1 
Ida.  626;  Adams  v.  McPherson  (1893) 
3  Ida.  718;  34  Pac.  1095;  Tootle  v. 
French  (1891)  3  Ida.  1;  25  Pac.  1091. 


Undertaking  on  Appeal. 

Sec.  4809.  The  undertaking  on  appeal  must  be  in  writing,  and 
must  be  executed  on  the  part  of  the  appellant,  by  at  least  two  sure- 
ties, to  the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or  on  a  dismissal 
thereof,  not  exceeding  three  hundred  dollars;  or  that  sum  must  be 
deposited  with  the  clerk  with  whom  the  judgment  or  order  was  en- 
tered, to  abide  the  event  of  the  appeal :  Provided,  That  when  more 
than  one  appeal  in  the  same  action,  whether  from  the  judgment  and 
an  appealable  order  or  orders,  or  from  two  or  more  appealable  orders, 
are  taken  at  the  same  time,  but  one  such  undertaking  or  deposit  for 
damages  and  costs  need  be  filed  or  made.  If  any  undertaking  be  in- 
sufficient or  defective  in  any  respect,  such  insufficiency  or  defect  shall 
be  deemed  waived  unless  the  respondent,  within  twenty  days  after 
the  filing  of  such  undertaking,  shall  file  and  serve  upon  the  appellant 
or  his  attorney  a  notice,  in  writing,  pointing  out  specifically  the  de- 
fects and  insufficiencies  of  such  undertaking.  No  defect  or  insuffi- 
ciency not  thus  specifically  pointed  out,  shall  subsequently  be  urged 
against  the  undertaking  or  the  appeal.  The  appellant  may,  within 
five  days  after  such  service  of  said  notice,  file  a  new  undertaking 
which  shall  be  in  lieu  of  the  one  previously  filed. 


Historical:  Rev.  St.  1887,  Sec.  480  9, 
(see  C.  C.  P.  1881,  Sec.  643),  amend- 
ed Laws  1907,  134,  Sec.  1. 

California  Legislation :  Same  to 
proviso,  rest  omitted:  C.  C.  P.  1872, 
Sec.  941;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Statutory  form  of 
undertaking:      Sec.    4933a.  Justifica- 


tion of     sureties:      Sec.  4934. 
county  or  city  need   not  give 
Sec.  4935. 

Cited:  Barnes 
(1899)  6  Ida.  519 
man  v.  Board  of 
Ida.  11;  80  Pac. 

Recitals  of  Bond 

conditioned  to  pay 


State, 
bond: 

v.  Buffalo  Pitts  Co. 

5  7  Pac.  267;  Fores- 
Commrs.  (1905)  11 
1131. 

An  appeal  bond 
all   damages  and 
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costs  which  may  be  awarded  on  the 
appeal  but  failing  to  mention  a  dis- 
missal of  the  appeal,  is  insufficient. 
(Stoekslager,  C.  J.,  dissents.)  Jackson 
v.  Barrett  (1906)  12  Ida.  465;  86  Pac. 
270. 

Where  a  notice  of  appeal  recites 
that  the  appeal  is  taken  from  the 
judgment  and  the  whole  thereof, 
while  the  undertaking  recites  that  it 
is  given  on  appeal  from  a  judgment 
for  costs,  the  appeal  may  be  dis- 
missed. Walker  v.  McGinness  (1903) 
9  Ida.  162;  72  Pac.  885.  An  under- 
taking on  appeal  intended  to  apply 
to  several  appeals  in  the  same  action, 
must  specify  each  of  such  appeals 
and  will  not  be  construed  to  apply  to 
appeals  not  mentioned  therein,  and 
such  appeals  will  be  dismissed.  Young 
v.  Tiner  (1894)  4  Ida.  269;  38  Pac. 
697. 

Same — Double  Appeals:  Where  an 
appeal  is  taken  both  from  a  judgment 
and  from  an  order  denying  a  new 
trial,  a  bond  reciting  both  appeals  and 
conditioned  to  pay  all  costs  and  dam- 
ages awarded  on  the  appeal,  without 
specifying  on  which  appeal,  is  void 
as  to  both  appeals,  and  both  will  be 
dismissed.  Mathison  v.  Leland  (1878) 
1  Ida.  712;  Motherwell  v.  Taylor 
(1886)  2  Ida.  148;  9  Pac.  417;  Hos- 
kins  v.  Wooden  (1895)  4  Ida.  292;  38 
Pac.  933;  Schiller  v.  Small  (1895) 
4  Ida.  422;  40  Pac.  53;  Weil  v. 
Sutter  (1896)  4  Ida.  748;  44 
Pac.  5  55;  Kelly  v.  Leachman 
(1897)  5  Ida.  521;  51  Pac.  407;  Wal- 
lace v.  McKinlay  (18  98)  6  Ida.  95; 
53  Pac.  104;  Baker  v.  O.  R.  N.  Ry. 
Co.  (1901)  8  Ida.  36;  66  Pac.  806; 
Thum  v.  Bailey  (1906)  12  Ida.  510;  86 
Pac.  279. 

An  undertaking  on  appeal  which 
specifically  recites  that  the  appeal  is 
from  both  the  judgment  and  the  or- 


der denying  a  new  trial,  and  obligates 
the  sureties  to  pay  the  penalty  of  the 
bond  in  the  event  of  a  judgment 
against  the  appellants  or  a  dismissal 
of  the  appeals,  naming  them,  is  suf- 
ficient. Vane  v.  Towle  (18  97)  5  Ida. 
471;  5  0  Pac.  1004.  An  undertaking 
providing  that  the  appellant  will  pay 
all  damages  that  may  be  awarded  on 
"either  appeal",  and  reciting  both  the 
appeal  from  the  judgment  and  the 
appeal  from  the  order  denying  a  new 
trial,  is  sufficient.  Idaho  Comstock 
etc.  Co.  v.  Lundstrum  (1903)  9  Ida. 
257;   74  Pac.  975. 

When  an  appeal  is  taken  both  from 
the  judgment  and  from  the  order  de- 
nying a  new  trial,  and  the  undertak- 
ing refers  only  to  the  appeal  from 
the  judgment,  the  Supreme  Court  ac- 
quires no  jurisdiction  over  the  appeal 
from  the  order.  McCoy  v.  Oldham 
(1873)  1  Ida.  465;  Sebree  v.  Smith 
(1888)   2  Ida.  357;   16  Pac.  477. 

Breach  of  Bond:  A  bond  condi- 
tioned that  the  appellant  shall  pros- 
ecute the  appeal  to  effect,  requires  the 
appeal  to  be  prosecuted  with  success 
and  the  condition  of  the  bond  is 
broken  whether  the  appeal  is  dis- 
missed for  want  of  jurisdiction  or  on 
other  grounds.  Ray  v.  Ray  (18  78)  1 
Ida.  705. 

Amendment  of  Bond.  An  appeal 
bond  which  fails  to  bind  the  sureties 
to  pay  any  damages  that  may  be 
awarded  on  the  dismissal  of  the  ap- 
peal, may  be  amended  upon  seasona- 
ble application.  Jackson  v.  Barrett 
(1906)  12  Ida.  465;  86  Pac.  270.  But 
a  void  bond,  such  as  one  which  is  in- 
tended to  apply  to  two  appeals,  and 
is  conditioned  merely  to  pay  damages 
awarded  on  "the  appeal,"  without 
specifying  which  appeal,  cannot  be 
amended.  Kelly  v.  Leachman  (1897) 
5  Ida.   521;   51  Pac.  407. 


Same:  Supersedeas:  Money  Judgment. 

Sec.  4810.  If  the  appeal  be  from  a  judgment  or  order  directing 
the  payment  of  money,  it  does  not  stay  the  execution  of  the  judgment 
or  order,  unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant,  by  two  or  more  sureties,  to  the  effect  that  they  are  bound 
in  double  the  amount  named  in  the  judgment  or  order,  that  if  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be  affirmed 
or  the  appeal  be  dismissed,  the  appellant  will  pay  the  amount  directed 
to  be  paid  by  the  judgment  or  order,  or  the  part  of  such  amount  as 
to  which  the  judgment  or  order  is  affirmed,  if  affirmed  only  in  part, 
and  all  damages  and  costs  which  may  be  awarded  against  the  appel- 
lant upon  the  appeal,  and  that  if  the  appellant  does  not  make  such 
payment  within  thirty  days  after  the  filing  of  the  remittitur  from  the 
Supreme  Court  in  the  court  from  which  the  appeal  is  taken,  judg- 
ment may  be  entered,  on  motion  of  the  respondent  in  his  favor, 
against  the  sureties,  for  such  amount  together  with  the  interest  that 
may  be  due  thereon,  and  the  damages  and  costs  which  may  be  award- 
ed against  the  appellant  upon  the  appeal.    If  the  judgment  or  order 
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appealed  from  be  for  a  greater  amount  than  two  thousand  dollars, 
and  the  sureties  do  not  state  in  their  affidavits  of  justification  ac- 
companying the  undertaking,  that  they  are  each  worth  the  sum 
specified  in  the  undertaking,  the  stipulation  may  be  that  the  judg- 
ment to  be  entered  against  the  sureties  shall  be  for  such  amounts  only 
as,  in  their  affidavits,  they  may  state  they  are  severally  worth/  and 
judgment  may  be  entered  against  the  sureties  by  the  court  from 
which  the  appeal  is  taken  pursuant  to  the  stipulations  herein  desig- 
nated. When  the  judgment  or  order  appealed  from  is  made  paya- 
ble in  a  specified  kind  of  money  or  currency,  the  judgment  entered 
against  the  sureties  upon  the  undertaking,  must  be  made  payable  in 
the  same  kind  of  money  or  currency. 


Historical:  Rev.  St.  1887,  Sec.  4810. 
C.  C.  P.  1881,  Sec.  645. 

California  Legislation :  Same  in 
part:  C.  C.  P.  1872,  Sec.  942;  now 
same  as  amended:  Deering's  Code, 
ib.:    Kerr's  Code,  ib. 

Sufficiency  of  Stay  Bond:  A  judg- 
ment foreclosing  a  chattel  mortgage 
is  not  a  money  judgment,  within  the 
meaning  of  this  section,  and  conse- 
quently an  undertaking  in  the  sum  of 
$300.00  stays  the  execution  thereof 
pending  appeal,  and  no  further  un- 
dertaking can  be  required.  Barnes  v. 
Buffalo  Pitts  Co.  (  18  99)  6  Ida.  519;  57 
Pac.  267. 

Judgment  Against   Sureties:  No 

judgment  can  be  issued  against  sure- 


ties on  an  appeal  bond  not  authorized 
by  statute,  and  which  the  court  had 
no  jurisdiction  to  require  the  appel- 
lant to  give.  Ib. 

Where,  after  affirmance  on  appeal, 
appellee  filed  in  the  trial  court  a  mo- 
tion to  proceed,  containing  a  notice  to 
the  sureties  on  appellant's  superse- 
deas bond  that  he  would  apply  for  a 
summary  decree  on  the  bond,  service 
of  which  notice  was  admitted  by  the 
surety,  such  surety  was  a  quasi  party 
to  the  proceeding,  and  the  court  was 
authorized  to  render  summary  judg- 
ment against  it,  both  under  the  pro- 
visions of  this  section  and  independ- 
ent thereof.  Empire  State-Idaho  Min. 
&  Dev.  Co.  v.  Hanley  (1905)  136  Fed. 
Rep.  99. 


Same:  Judgment  in  Replevin. 

Sec.  4811.  If  the  judgment  or  order  appealed  from  direct  the  as- 
signment or  delivery  of  documents  or  personal  property,  the  execu- 
tion of  the  judgment  or  order  cannot  be  stayed  by  appeal,  unless  the 
things  required  to  be  assigned  or  delivered  be  placed  in  the  custody 
of  such  officer  or  receiver  as  the  court  or  judge  thereof  may  appoint; 
or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  and  in  such  amount  as  the  court,  or  judge 
thereof,  may  direct,  to  the  effect  that  the  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal. 


Historical  Rev.  St.  1887,  Sec.  4811. 
C.  C.  P.  1881,  Sec.  646. 

California  Legislation:  Substantially 
same:     C.   C.   P.   1872,   Sec.   943;  as 


amended:  Deering's  Code,  ib.;  addi- 
tional provisions  as  amended:  Kerr's 
Code,  ib. 


Same:  Judgment  for  Specific  Performance. 

Sec.  4812.  If  the  judgment  or  order  appealed  from,  direct  the  exe- 
cution of  a  conveyance  or  other  instrument,  the  execution  of  the 
judgment  or  order  cannot  be  stayed  by  the  appeal  until  the  instru- 
ment is  executed  and  deposited  with  the  clerk  with  whom  the  judg- 
ment or  order  is  entered,  to  abide  the  judgment  of  the  appellate  court. 


Historical:  Rev.  St.  1887,  Sec.  4812. 
C.  C.  P.  1881,  Sec.  647. 


California  Legislation: 


Same: 


C.  P.  1872,  Sec.  944;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 
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Same:  Judgment  in  Ejectment. 

Sec.  4813.  If  the  judgment  or  order  appealed  from,  direct  the  sale 
or  delivery  of  possession  of  real  property  the  execution  of  the  same 
cannot  be  stayed,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant  with  two  or  more  sureties,  to  the  effect  that  during 
the  possession  of  such  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  judgment 
be  affirmed,  or  the  appeal  dismissed,  he  will  pay  the  value  of  the  use 
and  occupation  of  the  property  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment  or  order,  not 
exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court  by  which  the 
judgment  was  rendered  or  order  made,  and  which  must  be  specified 
in  the  undertaking.  When  the  judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such  deficiency. 


Historical:  Rev.  St.  1887,  Sec.  4813. 
C.  C.  P.  1881,  Sec.  648. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  945;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Application  of  Section:  This  section 
applies  solely  to  appeals  from  judg- 


ments or  orders  directing:  the  sale  or 
delivery  of  possession  of  real  prop- 
erty, and  has  no  application  to  an 
appeal  from  a  judgment  foreclosing  a 
chattel  mortgage.  Barnes  v.  Buffalo 
Pitts  Co.  (1899)  6  Ida.  519;  57  Pac. 
267. 


Stay  of  Proceedings:  Preservation  of  Attachment. 

Sec.  4814.  Whenever  an  appeal  is  perfected,  as  provided  in  the  pre- 
ceding sections  of  this  chapter,  it  stays  all  further  proceedings  in  the 
court  below  upon  the  judgment  or  order  appealed  from,  or  upon  the 
matters  embraced  therein,  and  releases  from  levy  property  which  has 
been  levied  upon  under  execution  issued  upon  such  judgment;  but  the 
court  below  may  proceed  upon  any  other  matter  embraced  in  the  ac- 
tion, and  not  affected  by  the  order  appealed  from.  And  the  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  security  re- 
quired by  this  chapter,  when  the  appellant  is  an  executor,  adminis- 
trator, trustee,  or  other  person  acting  in  another's  right.  An  appeal 
does  not  continue  in  force  an  attachment,  unless  an  undertaking  be 
executed  and  filed  on  the  part  of  the  appellant,  by  at  least  two  sure- 
ties, in  double  the  amount  of  the  debt  claimed  by  him ;  that  the  appel- 
lant will  pay  all  costs  and  damages  which  the  respondent  may  sustain 
by  reason  of  the  attachment,  in  case  the  order  of  the  court  below  be 
sustained ;  and  unless  within  twenty  days  after  the  entry  of  the  order 
appealed  from,  such  appeal  be  perfected. 


Historical:  Rev.  St.  1887,  Sec.  4814. 
C.  C.  P.  1881,  Sec.  649. 

California  Legislation :  Similar  but 
time  specified  for  perfecting  appeal  is 
five  days:  C.  C.  P.  1872,  Sec.  946;  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Appeal — -When  Perfected:  An  ap- 
peal is  perfected  when  the  notice  of 
appeal  is  served  and  filed,  and  the  un- 
dertaking is  placed  on  file  according 
to  law.  Hattabaugh  v.  Vollmer  (1896) 
5  Ida.  23;   46  Pac.  831. 

Proceedings  After  Appeal:  An  exe- 


cution issued  pending  an  appeal  per- 
fected by  service  of  notice  and  a  filing 
of  a  supersedeas  bond,  is  without  au- 
thority of  law  and  should  be  quashed 
on  motion.  Miller  v.  Pine  Mining  Co. 
(1893)  3  Ida.  603;  32  Pac.  207. 

This  section  does  not  deprive  the 
District  Court  of  jurisdiction  to  order 
the  payment  of  suit  money  to  pay  the 
expenses  incurred  in  the  prosecution 
of  an  appeal  which  has  already  been 
taken  in  divorce  proceedings.  Roby 
v.  Roby  (1903)  9  Ida.  371;  74  Pac. 
957. 
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Undertakings  May  Be  in  One  Instrument. 

Sec.  4815.  The  undertakings  prescribed  by  Sections  4809,  4810, 
4811  and  4813,  may  be  in  one  instrument  or  several,  at  the  option 
of  the  appellant. 


cept  numbers  of  sections:  C.  C.  P. 
1872,  Sec.  947;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  4815. 
C.  C.  P.  1881,  Sec.  650. 

California  ^Legislation :     Same  ex- 

Justification  of  Sureties. 

Sec.  4816.  The  adverse  party  may  except  to  the  sufficiency  of  the 
sureties  to  the  undertakings  mentioned  in  Sections  4809,  4810,  4811 
and  4813,  at  any  time  within  thirty  days  after  the  filing  of  such  un- 
dertaking; and,  unless  they  or  other  sureties,  within  twenty  days 
after  the  appellant  has  been  served  with  notice  of  such  exception,  jus- 
tify before  a  judge  of  the  court  below,  or  the  probate  judge  of  the 
county,  upon  five  days'  notice  to  the  respondent  of  the  time  and  place 
of  justification,  execution  of  the  judgment,  order,  or  decree  appealed 
from  is  no  longer  stayed;  and  in  all  cases  where  an  undertaking  is 
required  on  appeal  by  the  provisions  of  this  title,  a  deposit  in  the 
court  below  of  the  amount  of  the  judgment  appealed  from,  and  three 
hundred  dollars,  in  addition,  is  equivalent  to  riling  the  undertaking; 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived  by  the 
written  consent  of  the  respondent. 


Historical:  Rev.  St.  1887,  Sec.  4816. 
C.  C.  P.  1881,  Sec.  651. 

California  Legislation:  Similar:  C. 
C.   P.    1872,   Sec.    948;    as  amended: 


Deering's  Code,  ib.;  again  amended: 
Kerr's  Code,  ib. 

Cited:  Miller  v.  Pine  Mining  Co. 
(1893)  3  Ida.  603;  32  Pac.  207. 


Proceedings  Stayed  by  Appeal. 

Sec.  4817.  In  cases  not  provided  for  in  Sections  4810,  4811,  4812 
and  4813,  the  perfecting  of  an  appeal  by  giving  the  undertaking,  or 
making  the  deposit  mentioned  in  Section  4809,  stays  proceedings  in 
the  court  below,  upon  the  judgment  or  the  order  appealed  from,  ex- 
cept where  it  directs  the  sale  of  perishable  property;  in  which  case 
the  court  below  may  order  the  property  to  be  sold  and  the  proceeds 
thereof  to  be  deposited,  to  abide  the  judgment  of  the  appellate  court; 
and  except,  also,  where  it  adjudges  the  defendant  guilty  of  usurping 
or  intruding  into,  or  unlawfully  holding,  a  public  office,  civil  or  mil- 
itary, within  this  State;  and  except,  also,  where  the  order  grants,  or 
refuses  to  grant,  a  change  of  the  place  of  trial  of  an  action. 


Historical:  Rev.  St.  1887,  Sec.  4817. 
C.  C.  P.  1881,  Sec.  652. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  949;  now 
same,  as  amended  except  numbers  of 
sections:     Deering's  Code,   ib.;  addi- 


tional provisions  added  by  amend- 
ment:   Kerr's  Code,  ib. 

Cross  Reference:  Supersedeas  on 
appeal  in  election  contests:    Sec.  5050. 

Cited:  Barnes  v.  Buffalo  Pitts  Co. 
(1899)   6  Ida.  519;  57  Pac.  267. 


Papers  to  Be  Furnished  on  Appeal. 

Sec.  4818.  On  an  appeal  from  a  final  judgment,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judg- 
ment roll,  and  of  any  bill  of  exceptions  or  statement  in  the  case, 
upon  which  the  appellant  relies.  Any  statement  used  on  motion  for 
a  new  trial,  or  settled  after  decision  of  such  motion,  when  the  motion 
is  made  upon  the  minutes  of  the  court,  as  provided  in  Section  4443, 
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or  any  bill  of  exceptions  settled,  as  provided  in  Sections  4429  or  4430, 
or  used  on  motion  for  a  new  trial,  may  be  used  on  appeal  from  a  final 
judgment  equally  as  upon  appeal  from  the  order  granting  or  refusing 
the  new  trial. 


Historical:  Rev.  St.  1887,  Sec.  4818. 
C.  C.  P.  1881,  Sec.  653. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  950;  now 
same  as  amended  except  the  numbers 
of  sections:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:  Zion's  Co-operative  etc.  Inst, 
v.  Armstrong-  (1899)  6  Ida.  464;  56 
Pac.  16  8;  Hays  v.  Crutcher  (1904)  10 
Ida.   260;   77  Pac.  620. 

Rule  of  Court:  This  section  and 
the  two  following-  sections  require  the 
appellant  to  furnish  a  transcript  of 
the  record  of  the  court  below  to  the 
appellate  court,  and  a  rule  of  the  Su- 
preme Court  which  requires  a  respon- 
dent to  furnish  any  part  of  said  rec- 
ord, or  to  pay  therefor,  in  the  first  in- 
stance, is  in  conflict  with  these  sec- 
tions, and  in  conflict  with  the  provi- 
sions of  Section  3863,  Revised  Stat- 
utes, and  void.  (Dis.  op.)  Lydon  v. 
Goddard  (1897)  5  Ida.  607;  51  Pac. 
459. 

Record  Must  Contain  Notice:  On  an 

appeal  from  the  judgment,  the  rec- 
ord must  contain  a  copy  of  the  notice 
of  appeal;  it  is  insufficient '  for  the 
clerk  to  certify  that  the  notice  was 
filed.  Stevens  v.  Hall  (1903)  9  Ida. 
233;  73  Pac.  527;  Caldwell  v.  Ruddy 
(1880)  1  Ida.  760. 

Contents  of  Record:  The  sections 
of  the  statute  upon  the  subject  of  ap- 
peal specify  the  papers  or  documents 
which  the  transcript  on  appeal  must 
contain  and  only  those  should  be  put 
in  it.  Taylor  v.  McCormick  (1901)  7 
Ida.  524;  63  Pac.  239.  On  appeal 
from  a  judgment  on  the  judgment  roll, 
only  the  papers  enumerated  in  Rev. 
St.  Sec.  4456,  Subd.  2,  can  be  consid- 
ered and  any  other  papers  than  those 
enumerated  in  that  section  will  be 
stricken  from  the  record.  Williams 
v.  Boise  Basin  Min.  etc.  Co.  (1905)  11 
Ida.   233;   81  Pac.  646. 

Under  this  section  a  bill  of  excep- 
tions forms  no  part  of  the  judgment 
roll  and  is  not  necessarily  brought  up 
by  an  appeal  on  the  judgment  roll. 


Graham  v.  Linehan  (1880)  1  Ida.  780. 

A  purported  statement  on  motion 
for  a  new  trial  cannot  be  considered 
by  the  Supreme  Court,  where  no  mo- 
tion for  a  new  trial  was  ever  made  or 
passed  upon  by  the  lower  court.  Stef- 
fy  v.  Esler  (1898)  6  Ida.  228;  55  Pac. 
239. 

On  appeal  from  a  judgment,  a  mo- 
tion to  strike  certain  matter  from  the 
complaint  is  not  any  part  of  the  rec- 
ord in  the  absence  of  a  statement  or 
bill  of  exceptions.  Swanson  v.  Groat 
(1906)  12  Ida.  148;  85  Pac.  384. 

Same — Statements:  A  statement 
which  is  not  properly  certified  by  the 
trial  judge  and  which  should  not  have 
been  regarded  by  him  on  the  motion 
for  new  trial,  cannot  be  used  on  ap- 
peal from  the  judgment.  Hyde  v. 
Harkness   (1876)    1  Ida.  623. 

Where  an  appeal  is  taken  within 
sixty  days  after  the  rendition  of 
judgment  as  provided  for  in  Section 
43  7  of  the  Prac.  Act,  a  statement  set- 
tled after  the  denial  of  a  motion  for 
a  new  trial  may  be  used  on  appeal  for 
the  purpose  of  reviewing  the  facts. 
Ainslie  v.  Ida.  World  Ptg.  Co.  (1877) 
1   Ida.  641. 

A  statement  can  be  used  on  appeal 
from  a  judgment  only  when  first 
used  on  a  motion  for  a  new  trial. 
Bradbury  v.  Ida.  &  Ore.  L.  I.  Co. 
(1886)  2  Ida.  239;  10  Pac.  620. 

Bill  of  Exceptions:  A  bill  of  ex- 
ceptions containing  the  evidence 
given  on  the  trial  may  be  used  on 
appeal  from  the  judgment  in  deter- 
mining errors  of  law,  although  it  may 
have  been  settled  after  the  judgment 
roll  was  made  up.  Bank  of  Com- 
merce v.  Ada  County  Abstract  Co. 
(1906)  11  Ida.  756;  85  Pac.  919. 

Review  of  Evidence:  On  appeal 
from  a  final  judgment,  there  are  only 
two  ways  of  bringing  the  evidence  be- 
fore the  Supreme  Court  for  review, 
viz:  by  incorporating  the  same  in  a 
bill  of  exceptions,  or  by  incorporating 
it  into  a  statement  on  motion  for  a 
new  trial.  Stickney  v.  Hanrahan 
(1900)  7  Ida.  424;  63  Pac.  189. 


Same:  From  Judgment  on  Appeal  or  Order. 

Sec.  4819.  On  appeal  from  a  judgment  rendered  on  an  appeal,  or 
from  an  order,  except  an  order  granting  or  refusing  a  new  trial,  the 
appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal, 
of  the  judgment  or  order  appealed  from,  and  of  papers  used  on  the 
hearing  in  the  court  below. 


Historical:  Rev.  St.  1887,  Sec.  4819. 
C.  C.  P.  1881,  Sec.  654. 

California  Legislation:  Same  ex- 
cept last  clause  is  "and  of  the  bill  of 


exceptions  relating  thereto" :(  C.  C.  P. 
1872,  Sec.  951;  now  same  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Cited:  Simmons  Hdw.  Co.  v.  Al- 
turas  Com.  Co.  (1895)  4  Ida.  386;  39 
Pac.  553;  (Dis  op.)  Lydon  v.  God- 
dard  (1897)  5  Ida.  607;  51  Pac.  459; 
Bunnell  &  Eno  Investment  Co.  v.  Cur- 
tis (1897)  5  Ida.  652;  51  Pac.  767; 
Village  of  Sand  Point  v.  Doyle  (1903) 
9  Ida.  236;  74  Pac.  861;  Walling  v. 
Brown  (1904)  9  Ida.  740;  76  Pac.  318; 
Dougal  v.  Eby  (1906)  11  Ida.  789;  85 
Pac.  102. 

Papers  to  Be  Furnished:  On  appeal 
to  the  Supreme  Court  from  a  judg- 
ment of  the  District  Court,  rendered 
on  appeal  from  the  probate  court,  the 
appellant  must  furnish  the  clerk  of 
the  Supreme  Court  a  copy  of  the 
notice  of  appeal,  of  the  judgment  or 
order  appealed  from,  and  of  all  pa- 
pers used  on  the  hearing  in  the  court 


below,  and  the  copies  of  such  papers 
must  be  certified  to  be  correct  by  the 
clerk  or  the  attorneys;  the  minutes 
of  the  court  need  not  be  furnished, 
and,  to  properly  present  the  same, 
they  must  be  preserved  by  a  bill  of 
exceptions.  Matter  of  Paige  (1906) 
12  Ida.   410;   86  Pac.  273. 

Certificate:  A  certificate  that  a 
transcript  contains  the  papers  re- 
this  section,  enumerating 
that  "the  said  record  con- 
full,  true  and  correct  rec- 
above  entitled  action,  with 
endorsements  thereon  as  the  same  are 
now  of  record  and  on  file  in  my 
office",  is  sufficient.  Kootenai  Co.  v. 
Hope  Lbr.  Co.  (1907)  13  Ida. 
89  Pac.  1054. 


quired  by 
them,  and 
stitutes  a 
ord  of  the 


Same:  Order  Granting  or  Refusing  New  Trial. 

Sec.  4820.  On  an  appeal  from  an  order  granting  or  refusing  a 
new  trial,  the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  order  appealed  from,  and  of  the  papers  desig- 
nated in  Section  4443  of  this  Code. 


Cited:  Rumpel  v.  O.  S.  L.  Ry.  Co. 
(1894)  4  Ida.  13;  35  Pac.  700;  (Dis. 
op.)  Lydon  v.  Goddard  (1897)  5  Ida. 
607;  51  Pac.  459. 


Historical:  Rev.  St.  1887,  Sec.  4820. 
C.  C.  P.  18S1,  Sec.  655. 

California  Legislation :  Different:  C. 
C.  P.  1872,  Sec.  952;  now  same,  as 
amended,  except  number  of  section 
mentioned  is  different:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Same:  Certification  of  Transcript. 

Sec.  4821.  The  copies  provided  for  in  the  last  three  sections  must 
be  certified  to  be  correct  by  the  clerk  or  the  attorneys,  and  must  be 
accompanied  with  a  certificate  of  the  clerk  or  attorneys,  that  an  un- 
dertaking on  appeal,  in  due  form,  has  been  properly  filed  or  a  stip- 
ulation of  the  parties  waiving  an  undertaking. 


Historical:   Rev.  St.  1887,  Sec.  4821. 

C.  C.  P.  1881,  Sec.  656. 

California  Legislation:  Same  ex- 
cept "or  attorneys",  line  3,  and  "or 
a  stipulation  of  the  parties  waiving  an 
undertaking"  are  omitted:  C.  C.  P. 
1872,  Sec.  953;  now  same,  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  Bunnell  &  Eno  etc.  Co.  v. 
Curtis  (1897)  5  Ida.  652;  51  Pac.  767; 
Walling  v.  Brown  (19©4)  9  Ida.  740; 
76  Pac.  318. 

Rule  of  Court:  A  rule  of  the  Su- 
preme Court  which  requires  the  at- 
torney of  an  adverse  party  on  appeal 
to  certify  to  the  correctness  of  a 
transcript  on  appeal  within  a  certain 
time  after  request  to  do  so,  and  fixes, 
as  a  penalty  for  failure  of  said  attor- 
ney so  to  do,  that  the  cost  of  procur- 
ing a  certificate  from  the  clerk  of  the 
proper  court  shall  be  taxed  against 
the  party  whose  attorney  has  refused 
to  so  certify,  is  valid  and  does  not 
conflict   with   the   provisions   of  this 


section.  (Sullivan,  C.  J.,  dissents.)  Ly- 
don v.  Goddard  (1897)  5  Ida.  607;  51 
Pac.  459. 

Necessity  of  Certificate:  On  an  ap- 
peal from  an  order  other  than  an  or- 
der granting  or  refusing  a  new  trial, 
the  papers  contained  in  the  transcript 
must  be  identified  by  proper  certifi- 
cate showing  that  they  are  the  pa- 
pers used  upon  the  hearing  in  the 
court  below,  and  a  certificate  that 
the  papers  are  true  copies  of  the 
originals  on  file,  is  not  enough  with- 
out showing  that  they  are  the  pa- 
pers used  upon  the  hearing.  Village 
of  Sand  Point  v.  Doyle  (1903)*  9  Ida. 
236;  74  Pac.  861. 

Where  the  record  fails  to  show 
that  an  undertaking  on  appeal  has 
been  filed  or  that  the  same  has  been 
waived,  the  appeal  will  be  dismissed. 
Rich  v.  French  (1893)  3  Ida.  727;  35 
Pac.  173. 

Conclusiveness  of  Certificate:  Only 
the  record  as  certified  by  the  clerk  or 
attorneys  of  record  can  be  considered 
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by  the  Supreme  Court,  and  a  motion 
to  strike  a  supplement  from  the  rec- 
ord which  was  not  called  to  the  at- 
tention of  the  court,  or  was  no  part 
of  the  record  in  the  case,  will  be  sus- 
tained. First  Nat.  Bank  of  Lewiston 
v.  Sampson  (1901)  7  Ida.  564;  64 
Pac.  890. 

Where  it  is  shown  by  the  certifi- 
cate of  the  judge  and  clerk  of  the 
court  in  the  transcript  that  such  tran- 
script contains  all  the  papers,  plead- 
ings, etc.  used  on  the  hearing  of  a 
motion  to  release  certain  property 
from  attachment  after  final  judgment 
in  the  lower  court,  and  thereafter  the 
judge  and  deputy  clerk  furnish  cer- 
tificates or  affidavits  that  other  pa- 
pers were  used  on  the  hearing,  the 
Supreme  Court  will  not  dismiss  the 
appeal,  especially  when  it  is  shown 
that  the  missing  paper  was  a  part  of 
the  record  evidence  of  the  respond- 
ent; a  certified  copy  should  have  been 
furnished  for  the  record  by  the  mov- 
ing party.  Coey  v.  Cleghorn  (190  4) 
10  Ida.  162;  77  Pac.  331. 

The  Supreme  Court  on  an  appeal 
from  an  order  dissolving  an  injunc- 
tion cannot  consider  affidavits  found 
in  the  transcript,  where  the  trial 
judge  certifies  that  certain  papers 
(which  do  not  include  such  affidavits) 
and   none   other  were   considered  by 


the  judge,  and  there  is  no  showing 
that  such  affidavits  were  presented  or 
called  to  the  attention  of  the  trial 
judge  at  the  hearing.  Dougal  v.  Eby 
(1906)   11  Ida.  789;  85  Pac.  102. 

Who  Must  Certify:  The  clerk  of 
the  court  or  the  attorney  for  the  par- 
ties is  the  proper  officer  to  certify  to 
papers  used  on  the  hearing  of  a  mo- 
tion in  the  lower  court.  Simmons 
Hdw.  Co.  etc.  v.  Alturas  Com.  Co. 
(1895)  4  Ida.  386;  39  Pac.  553. 

The  certificates  of  the  clerk  of  the 
District  Court  that  certain  affidavits 
were  used  in  the  application  for  a 
new  trial  and  that  they  were  all  the 
affidavits  used,  is  not  sufficient  to  au- 
thorize the  Supreme  Court  to  consider 
such  affidavits;  but  such  certificate 
must  be  made  by  the  trial  judge  or 
in  an  authenticated  record  certified  by 
the  judge,  showing  what  papers  were 
used  on  the  application.  Crowley  v. 
Croesus  Gold  etc.  Min.  Co.  (1906)  12 
Ida.  530;  86  Pac.  536. 

Sufficiency  of  Certificate:  A  stipu- 
lation signed  by  the  attorneys  that  the 
transcript  contains  true  and  correct 
copies,  inter  alia,  of  the  "undertaking 
on  appeal",  is  a  sufficient  certificate 
of  the  filing  of  the  undertaking.  Ida- 
ho Comstock  etc.  Co.  v.  Lundstrum 
(1903)   9  Ida.  257;  74  Pac.  975. 


Failure  to  Furnish  Papers:  Dismissal. 

Sec.  4822.  If  the  appellant  fails  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed  for  in- 
sufficiency of  the  undertaking  thereon  if  a  good  and  sufficient  under- 
taking, approved  by  a  Justice  of  the  Supreme  Court,  be  filed  in  the 
Supreme  Court  before  the  hearing  upon  motion  to  dismiss  the  appeal. 


Historical:  Rev.  St.  1887,  Sec.  4822. 
C.  C.  P.  1881,  Sec.  657. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  954;  Deering's  Code,  ib.; 
additional  provisions  as  amended: 
Kerr's  Code,  ib. 

Grounds  for  Dismissal:  A  motion 
to  dismiss  an  appeal  on  the  ground 
that  certain  papers,  which  are  part  of 
the  record  upon  such  appeal,  are  not 
included  in  the  transcript  is  no  ground 
for  dismissal,  the  remedy  being  by 
suggestion  of  diminution  of  the  rec- 
ord. Zeinke  v.  Northern  Pac.  Ry.  Co. 
(1901)  7  Ida.  746;  65  Pac.  431. 

Sufficiency  of  Motion:  A  motion  to 
dismiss  an  appeal  must  specify  with 
particularity  the  precise  ground  upon 
which  the  moving  party  will  base  his 
right  to  the  relief  sought;  a  motion 
alleging  "that  no  sufficient  undertak- 
ing on  appeal  was  ever  filed  in  said 
cause",  is  insufficient.  Jackson  v.  Bar- 


rett (1906)  12  Ida.  465;  86  Pac.  270. 

Disposition  of  Merits:  An  appeal 
from  an  order  dissolving  a  prelimi- 
nary injunction  will  be  dismissed 
where  the  merits  of  the  case  have 
been  determined  by  final  judgment, 
and  the  time  for  appealing  from  such 
final  judgment  has  expired  without 
an  appeal  having  been  taken.  City 
of  Wallace  v.  Deane  (1902)  8  Ida. 
344;   69  Pac.  62. 

An  appeal  from  an  order  denying  a 
new  trial  will  be  dismissed  where  all 
the  questions  involved  therein  have 
been  disposed  of  on  appeal  from  the 
judgment.  Coats  v.  Harris  (19  04)  9 
Ida.  470;   75  Pac.  246. 

Amendment  of  Undertaking':  This 
section  does  not  authorize  the  filing 
of  a  sufficient  undertaking  in  place  of 
one  which  is  void.  Motherwell  v. 
Taylor  (1886)  2  Ida.  148;  9  Pac.  417. 

See  also  cases  cited  under  Section 
4809,    'Amendment   of  undertaking." 


Same:  Effect  of  Dismissal. 

Sec.  4823.    The  dismissal  of  an  appeal  is  in  effect  an  affirmance  of 
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the  judgment  or  order  appealed 
pressly  made  without  prejudice  to 

Historical:   Rev.  St.  1887,  Sec.  4823. 
C.  C.  P.  1872,  Sec.  658. 

California  Legislation:     Same:  C. 
C.  P.  1872,  Sec.  955;  Deering's  Code, 
•  ib.;   Kerr's  Code,  ib. 

Dismissal  Without  Prejudice:  The 

court  may  order  the  dismissal  of  an 
appeal  without  prejudice  to  another 
appeal,  and  will  do  so  where  the  ap- 
peal is  absolutely  void  so  that  the 
court  is  without  jurisdiction  over  the 
appellants  and  can  make  no  order 
that  will  be  binding  upon  them.  Cof- 
fin v.  Edgington  (  1890)  2  Ida.  627; 
23  Pac.  80. 

Effect  of  Dismissal:     The  dismis- 
sal of  an  appeal  for  failure  to  file  the 


from,  unless  the  dismissal  is  ex- 
another  appeal. 

requisite  papers,  unless  expressly 
made  without  prejudice,  is  in  ef- 
fect an  affirmance  of  the  judgment 
and  bars  a  subsequent  appeal.  Fahey 
v.  Belcher  (1893)  3  Ida.  644;  32  Pac. 
1135. 

New  Appeal:  Where  respondent 
moves  to  dismiss  the  appeal  and  the 
motion  is  confessed  by  appellant  and 
allowed  by  the  court,  and  an  order  is 
entered  dismissing  the  appeal  with- 
out prejudice,  a  new  appeal  may  be 
taken  as  soon  as  the  order  of  dismis- 
sal is  made  and  prior  to  the  filing  of 
the  remittitur  in  the  lower  court. 
Jackson  v.  Barrett  (1906)  12  Ida.  465; 
86  Pac.  270. 


What  May  Be  Reviewed  on  Appeal. 

Sec.  4824.  Upon  an  appeal  from  a  judgment,  the  court  may  review 
the  verdict  or  decision  and  any  intermediate  order  or  decision,  if  ex- 
cepted to,  which  involves  the  merits  or  necessarily  affects  the  judg- 
ment, except  a  decision  or  order  from  which  an  appeal  might  have 
been  taken :  Provided,  That  whenever  there  is  substantial  evidence 
to  support  a  verdict  the  same  shall  not  be  set  aside. 


Historical:  Rev.  St.  188  7,  Sec.  482  4, 
(See  C.  C.  P.  1881,  Sec.  659),  amend- 
ed Laws  1907,  483,  Sec.  1. 

California  Legislation:    See  C.  C.  P. 

1872,  Sec.  956;  same  to  "provided"  ex- 
cept "excepted  to"  for  "if  excepted 
to",  line  3,  rest  omitted  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  When  a  new 
trial  is  granted  all  questions  of  law 
shall  be  determined:  Sec.  3818.  Or- 
ders disposing  of  community  prop- 
erty or  homestead  in  actions  for  di- 
vorce may  be  reviewed  on  appeal: 
Sec.  2  672.    Court  may  reverse,  affirm 


or  modify  order  or  judgment  appealed 
from:    Sec.  3818. 

Harmless  Errors:  The  fact  that 
there  have  been  many  errors  and  de- 
fects in  the  pleadings  and  proceed- 
ings in  the  various  stages  of  the  case, 
is  not  ground  for  reversal  where  it 
does  not  appear  that  they  affect  the 
substantial  rights  of  the  appellant. 
Dangel  v.  Levy  (1878)   1  Ida.  722. 

Review  of  Intermediate  Order:  An 

order  sustaining  a  demurrer  to  a 
counterclaim  may  be  reviewed  on  ap- 
peal from  a  final  judgment.  Miller 
v.  Hunt  (1899)  6  Ida.  523;  57  Pac. 
315. 


Remedial  Powers  of  Appellate  Court. 

Sec.  4825.  When  the  judgment  or  order  is  reversed  or  modified, 
the  appellate  court  may  make  complete  restitution  of  all  property 
and  rights  lost  by  the  erroneous  judgment  or  order,  so  far  as  the  res- 
titution is  consistent  with  the  protection  of  a  purchaser  of  property 
at  a  sale  ordered  by  the  judgment,  or  had  under  process  issued  upon 
the  judgment  on  the  appeal  from  which  the  proceedings  were  not 
stayed ;  and  for  relief  in  such  cases,  the  appellant  may  have  his  action 
against  the  respondent  enforcing  the  judgment  for  the  proceeds  of 
the  sale  of  the  property,  after  deducting  therefrom  the  expenses  of 
the  sale.  When  it  appears  to  the  appellate  court  that  the  appeal  was 
made  for  delay,  it  may  add  to  the  costs  such  damages  as  may  be  just. 


Historical:  Rev.  St.  1887,  Sec.  4825. 
C.  C.  P.  1881,  Sec.  660. 


California  Legislation:     Same  in 


part:  C.  C.  P.  1872,  Sec.  957;  now 
same:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Cross  Reference:  Power  to  modify 
judgment:     Sec.  3818. 

Right  to  Restitution:  Where  it  ap- 
pears from  the  record  that  property- 
has  been  sold  under  decree  of  the 
District  Court  and  has  been  pur- 
chased by  plaintiff,  defendant  is  en- 
titled to  restitution  on  a  reversal  of 
the  judgment.  Vermont  Loan  Co.  v. 
Hoffman  (1897)  5  Ida.  376;  49  Pac. 
314. 


Damages  for  Delay:  A  party  who 
takes  an  appeal  but  fails  to  furnish 
a  record  of  the  case  within  the  time 
prescribed  by  law  and  the  rules  of 
the  court,  is  liable  to  damages  for 
delay.  Day  v.  Gridley  (1899)  6  Ida. 
489;   56  Pac.  77. 

Affidavits  cannot  be  read  in  support 
of  a  motion  for  damages  for  failure  to 
prosecute  an  appeal.  Cody  v.  Scani- 
ker  (1867)   1  Ida.  168. 


Remittitur. 

Sec.  4826.  When  the  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  by  the  Clerk  of  the  Supreme  Court  to  the  clerk  with 
whom  the  judgment  roll  is  filed,  or  the  order  appealed  from  is  en- 
tered. In  cases  of  appeal  from  the  judgment,  the  clerk  with  whom 
the  roll  is  filed  must  attach  the  certificate  to  the  judgment  roll,  and 
enter  a  minute  of  the  judgment  of  the  Supreme  Court  on  the  docket, 
against  the  original  entry.  In  cases  of  appeal  from  an  order,  the 
clerk  must  enter  at  length  in  the  records  of  the  court  the  certificate 
received,  and  minute  against  the  entry  of  the  order  appealed  from,  a 
reference  to  the  certificate,  with  a  brief  statement  that  such  order  has 
been  affirmed,  reversed,  or  modified  by  the  Supreme  Court  on  appeal. 


Historical:  Rev.  St.  1887,  Sec. 
4826.    C.  C.  P.  1881,  Sec.  661. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  958;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Judgment  to  be 
remitted  to  lower  court;  Sec.  3818. 

Proceedings  on  Remand:  Where  a 
case  has  been  reversed  and  remanded 
with  directions  that  a  new  trial  be 
granted,  "or  if  either  party  does  not 
care  to  introduce  new  testimony,  the 
court  may  make  findings  of  fact  and 
conclusions  of  law  and  enter  judg- 
ment in  accordance  with  the  views 


herein  expressed,"  and  when  the  case 
is  called  for  trial,  the  plaintiff  elects 
to  submit  his  case  on  the  evidence 
introduced  by  him  on  the  previous 
trial,  and  defendant  thereupon  moves 
for  a  nonsuit  and  declines  to  intro- 
duce any  evidence,  and  the  court 
makes  findings  on  the  evidence  taken 
at  the  former  trial  and  enters  judg- 
ment accordingly,  such  judgment  will 
not  be  disturbed  on  appeal  upon  the 
contention  by  appellant  that  no  evi- 
dence was  introduced  and  no  new 
trial  was  had.  Huber  v.  Mother  Au- 
relia  (1907)  13  Ida.  89  Pac.  942. 


CHAPTER  3. 

APPEALS  FROM  PROBATE  COURT  TO  DISTRICT  COURT  IN  PROBATE 

MATTERS. 

Section  Section 

4831.  Appealable  judgments  and  or-  4834.     Manner  of  taking  appeal. 
ders-  4835.  Undertaking. 

4832.  Undertaking    not    required    of  4836>    Hearing  of  appeal. 

executor. 

4833.  Effect  of  reversal. 

Appealable  Judgments  and  Orders. 

Sec.  4831.  An  appeal  may  be  taken  to  the  District  Court  of  the 
county  from  a  judgment  or  order  of  the  probate  court  in  probate 
matters : 

1.  Granting,  refusing  or  revoking  letters  testamentary,  or  of 
administration,  or  of  guardianship; 

2.  Admitting,  or  refusing  to  admit,  a  will  to  probate ; 

3.  Against  or  in  favor  of  the  validity  of  a  will,  or  revoking  the 

probate  thereof ; 


Ch.  3. 
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4.  Against  or  in  favor  of  setting  apart  property,  or  making  an 
allowance  for  a  widow  or  child ; 

5.  Against  or  in  favor  of  directing  the  partition,  sale,  or  con- 
veyance of  real  property; 

6.  Settling  an  account  of  an  executor,  or  administrator,  or 
guardian ; 

7.  Refusing,  allowing,  or  directing  the  distribution  or  partition 
of  an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim, 
legacy,  or  distributive  share; 

8.  Confirming  report  of  appraiser  setting  apart  the  homestead. 

Historical:  Rev.  St.  188  7,  Sec.  4831. 
See  C.  C.  P.  1881,  See.  662. 

California  Legislation:  Similar,  but 
appeal  is  taken  to  Supreme  Court  in- 
stead of  District  Court  and  there  is  an 
additional  subdivision:  C.  C.  P.  1872, 
Sec.  969;  now  the  appeal  is  taken 
from  the  Superior  Court  to  the  Su- 
preme Court,  as  amended;  Deering's 
Code,  Sec.  963;  Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  of 
District  Court  on  appeals  from  the 
probate  court:  sec.  3830. 

Appeals  must  be  taken  within  sixty 
davs  after  entry  of  judgment:  Sec. 
5666. 

Appealable  Orders:    An  order  deny- 


ing the  issuance  of  an  order  to  show 
cause  why  the  real  estate  of  the  de- 
cedent should  be  sold  to  pay  debts,  is 
appealable.  State  v.  Whelan  (1898) 
6  Ida.  78;  53  Pac.  2.  An  order  of  the 
probate  court  refusing  to  admit  a  will 
to  probate  is  appealable.  Matter  of 
Paige  (1906)  12  Ida.  410;  86  Pac.  273. 

Scope  of  Review:  An  appeal  from 
an  order  directing  a  conveyance  of 
property,  will  not  authorize  a  review 
of  the  action  of  the  court  in  directing 
a  sale,  since  appeals  are  specifically 
authorized  from  each  of  said  orders. 
Reed  v.  Stewart  (1907)  12  Ida.  707; 
87  Pac.  1152. 


Undertaking  Not  Required  of  Executors 

Sec.  4832.  When  an  executor,  administrator  or  guardian  who  has 
given  an  official  bond,  appeals  from  a  judgment  or  order  of  the  pro- 
bate court  made  in  the  proceedings  had  upon  the  estate  of  which  he 
is  administrator,  executor,  or  guardian,  his  official  bond  stands  in  the 
place  of  an  undertaking  on  appeal,  and  the  sureties  therein  are  liable 
as  on  such  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  4832. 
C.  C.  P.  1881,  Sec.  663. 

California  Legislation:  Same  ex- 
cept "or  guardian"  omitted,  and  "un- 


dertaking" for  official  "bond":  C.  C. 
P.  1872,  Sec.  970;  now  same,  as 
amended:  Deering's  Code,  Sec.  965; 
Kerr's  Code,  ib. 


Effect  of  Reversal. 

Sec.  4833.  When  the  order  or  decree  appointing  an  executor,  ad- 
ministrator, or  guardian,  is  reversed  on  appeal  for  error,  and  not  for 
want  of  jurisdiction  of  the  court,  all  lawful  acts  in  administration 
upon  the  estate,  performed  by  such  executor,  administrator,  or  guar- 
dian, if  he  have  qualified,  are  as  valid  as  if  such  order  or  decree  had 
•been  affirmed. 


Historical:  Rev.  St.  1887,  Sec.  4833. 
C.  C.  P.  1881,  Sec.  664. 

California  Legislation:  Same  ex- 
cept words   "for   error,   and   not  for 


want  of  jurisdiction  of  the  court"  are 
omitted:  C.  C.  P.  1872,  Sec.  971;  as 
amended:  Deering's  Code,  Sec.  966; 
Kerr's  Code,  ib. 


Manner  of  Taking  Appeal. 

Sec.  4834.  An  appeal  from  the  probate  court  in  probate  matters 
is  taken  by  filing  with  the  clerk  of  the  probate  court  in  which  the 
judgment  or  order  appealed  from  is  made  or  entered,  a  notice  stating 
the  appeal  from  the  same,  or  some  specific  part  thereof,  and  serving 
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a  similar  notice  upon  the  administrator,  administratrix,  executor  or 
executrix  (unless  they  be  the  appellants),  and  upon  all  other  parties 
interested  who  appeared  upon  the  motion  or  proceeding  which  the 
appellant  desires  to  have  reviewed,  or  upon  their  attorneys.  The  no- 
tice of  appeal  must  be  filed  and  served  within  sixty  days  after  the 
order,  decree  or  judgment  is  entered.  The  order  of  service  is  imma- 
terial, but  the  appeal  is  ineffectual  for  any  purpose  unless  within  ten 
days  after  service  of  the  notice  of  appeal  an  undertaking  be  filed, 
or  a  deposit  of  money  be  made  with  the  clerk,  as  hereinafter  provided, 
or  the  undertaking  be  waived  by  the  adverse  party  in  writing. 


Historical:    Laws  19  03,  3  72,  Sec.  1. 

Persons  Entitled  to  Notice:  A  pro- 
ceeding for  the  sale  of  the  property 
of  an  intestate  to  pay  debts,  consti- 
tutes a  single  proceeding  from  the 
time  of  filing  the  petition  for  the  sale 
until  the  confirmation  thereof  and  de- 
livery of  the  deed,  and  heirs  who  ap- 
pear by  their  guardian  ad  litem  on 


the  hearing  of  the  petition  for  the 
sale,  are  entitled  to  have  the  guardian 
served  with  notice  of  appeal  by  the 
purchaser  from  an  order  confirming 
the  sale,  although  the  guardian  did 
not  appear  at  the  hearing  of  the  con- 
firmation of  the  sale.  Reed  v.  Stew- 
art (1907)   12  Ida.  707;  87  Pac.  1152. 


Undertaking1. 

Sec.  4835.  The  undertaking  on  appeal  must  be  in  writing  and 
must  be  executed  on  the  part  of  the  appellant  by  at  least  two  sure- 
ties, to  the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal  or  on  a  dismissal 
thereof,  not  exceeding  one  hundred  dollars;  or  that  sum  must  be  de- 
posited with  the  clerk  with  whom  the  judgment  or  order  was  entered 
to  abide  the  event  of  the  appeal. 


Historical:    Laws  1903,  372,  Sec.  2. 

Sufficiency  of  Undertaking:  An  un- 
dertaking which  fails  to  provide  that 
appellant  will   pay  all   damages  and 


costs  which  may  be  awarded  against 
him  on  the  dismissal  of  the  appeal, 
is  insufficient.  Matter  of  Paige  (1906) 
12  Ida.  410;  86  Pac.  273. 


Hearing  of  Appeal. 

Sec.  4836.  The  appeal  may  be  taken  upon  questions  of  law  or  upon 
questions  of  both  law  and  fact.  If  taken  upon  questions  of  law  alone, 
the  District  Court  may  review  any  such  question  which  sufficiently 
appears  upon  the  face  of  the  record  or  proceeding,  without  the  aid 
of  a  bill  of  exceptions,  and  no  bill  of  exceptions  shall  be  allowed  or 
granted  in  the  probate  court  in  probate  matters.  If  the  appeal  be 
upon  questions  of  both  law  and  fact,  the  trial  in  the  District  Court 
shall  be  de  novo. 

Historical:  Laws  1903,  372,  Sec.  3. 
Corrected  to  conform  to  enrolled  bill. 


CHAPTER  4. 

APPEALS  FROM  PROBATE  AND   JUSTICES'   COURTS   TO  DISTRICT 

COURTS. 


Section 

483  8.     Time    and    manner    of  taking 
appeal. 

4839.  Appeals  on  questions  of  law. 

4840.  Same:     Questions   of  law  and 
fact. 


Section 

48  41.     Transcript  of  docket. 

4842.  Undertaking. 

4843.  Same:    Stay  of  proceedings. 

4844.  Hearing  of  appeal:  Judgment. 


Ch.  4. 
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Time  and  Manner  of  Taking  Appeal. 

Sec.  4838.  Any  party  dissatisfied  with  a  judgment  rendered  in  a 
civil  action  in  a  probate  or  justice's  court,  may  appeal  therefrom  to 
the  District  Court  of  the  county,  at  any  time  within  thirty  days  after 
the  rendition  of  the  judgment.  The  appeal  is  taken  by  filing  a  notice 
of  appeal  with  the  justice  or  judge,  and  serving  a  copy  on  the  adverse 
party.  The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  part,  what  part,  and 
whether  the  appeal  is  taken  on  questions  of  law  or  fact,  or  both. 


Historical:  Rev.  St.  1887,  Sec.  4  838. 
C.  C.  P.  1881,  Sec.  665. 

California  Legislation:  Same  ex- 
cept "Police"  for  "Probate,"  and 
"County  Court"  for  "District  Court", 
C.  C.  P.  18  7  2,  Sec.  97  4;  as  amended 
"Superior  Court"  for  "County  Court": 
Deering's  Code,  ib;  Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  of 
District  Court  over  appeals  from  jus- 
tices' courts:  Sec.  3830. 

Cited:  Snyder  v.  Wooden  (1905) 
11  Ida.  150;  81  Pac.  377;  Perkins  v. 
Bridge  (1904)  10  Ida.  189;  77  Pac. 
329. 

Appealable  Judgments:    An  entry 


made  by  the  probate  judge  in  his 
docket,  "damages,  $310.00,"  is  not  a 
judgment  within  the  meaning  of  this 
section  from  which  an  appeal  will  lie 
to  the  District  Court.  Gray  v.  Ceder- 
holm  (1884)  2  Ida.  34;  3  Pac.  12. 

Perfection  of  Appeal:  The  order  in 
which  the  various  steps  in  the  per- 
fection of  an  appeal  are  taken,  is 
immaterial  and  there  is  n®  objection 
to  filing  the  bond  and  notice  prior  to 
service  of  notice.  Salt  Lake  Brewing 
Co.  v.  Oillman  (1886)  2  Ida.  195;  10 
Pac.  32;  Reynolds  v.  Corbus  (1901) 
7  Ida.  481;  63  Pac.  884. 


Appeals  on  Questions  of  Law. 

Sec.  4839.  When  a  party  appeals  to  the  District  Court  on  ques- 
tions of  law  alone,  unless  the  question  arises  upon  the  pleadings  or 
files  in  the  action,  or  appears  from  the  docket  of  the  court,  he  must, 
within  ten  days  from  the  rendition  of  the  judgment,  prepare  a  state- 
ment of  the  case,  and  file  the  same  with  the  justice  or  judge.  The 
statement  must  contain  the  grounds  upon  which  the  party  intends  to 
rely  on  the  appeal,  and  so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  grounds  and  no  more.  Within  ten  days  after  he  re- 
ceives notice  that  the  statement  is  filed,  the  adverse  party,  if  dissat- 
isfied with  the  same,  may  file  amendments.  The  proposed  state- 
ment and  amendments  must  be  settled  by  the  justice  or  judge,  and1  if 
no  amendment  be  filed,  the  original  statement  stands  as  adopted!  The 
statement  thus  adopted,  or  as  settled  by  the  justice  or  judge,  with  a 
copy  of  the  docket  of  the  justice  or  judge,  and  all  motions  filed' with 
him  by  the  parties  during  the  trial,  and  the  notice  of  appeal,,  may  be 
used  on  the  hearing  of  the  appeal  before  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec. 
4839.    C.  C.  P.  1881,  Sec.  666. 

California  Legislation:  Same  ex- 
cept "County  Court"  for  "District 
Court",  first  and'  last  lines,  and  the 
clause  "unless  the  question  arises  on 


the  pleadings  and  files,"  etc.,  is  omit- 
ted: C.  C.  P.  1872,  Sec.  975;  as 
amended  "Superior  Court"  for  "Coun- 
ty Court":  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Questions  of  Law  and  Fact. 

Sec.  4840.  When  a  party  appeals  to  the  District  Court  on  ques- 
tions of  fact,  or  on  questions  of  both  law  and  fact,  no  statement  need 
be  made,  but  the  action  must  be  tried  anew  in  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  4840. 
C.  C.  P.  1881,  Sec.  667. 

California   Legislation:     Same  ex- 


cept "County  Court"  for  "District 
Court":  C.  C.  P.  18  72,  Sec.  976;  as 
amended  "Superior  Court"  for  "Coun- 
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ty  Court":  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Review  by  Supreme  Court:  Since 
the  trial  is  de  novo  in  the  District 
Court,  the  Supreme  Court  cannot,  on 


appeal  from  that  court,  consider  any 
proceedings  anterior  to  those  in  the 
District  Court.  Chase  v.  Hagood 
(1893)    3  Ida  682;   34  Pac.  811. 


Iranscript  of  Docket. 

Sec.  4841.  Upon  receiving  the  notice  of  appeal,  and  on  payment 
of  the  fees  of  the  court  or  justice  and  filing  an  undertaking  as  re- 
quired in  the  next  section,  and  after  settlement  or  adoption  of  a 
statement,  if  any,  the  clerk  or  justice  must,  within  five  days,  trans- 
mit to  the  clerk  of  the  District  Court,  if  the  appeal  be  on  questions 
of  law  alone,  the  pleadings  and  files  in  the  action,  a  certified  copy  of 
his  docket,  the  statement,  if  any,  as  admitted  or  as  settled,  the  notice 
of  appeal  and  the  undertaking  filed ;  or,  if  the  appeal  be  on  questions 
of  fact,  or  both  law  and  fact,  a  certified  copy  of  his  docket,  the  plead- 
ings, all  notices,  motions,  and  other  papers  filed  in  the  cause,  the  no- 
tice of  appeal  and  the  undertaking  filed;  and  the  justice  or  judge 
may  be  compelled  by  the  District  Court,  by  an  order  entered  upon 
motion,  to  transmit  such  papers,  and  may  be  fined  for  neglect  or  re- 
fusal to  transmit  the  same.  A  certified  copy  of  such  order  may  be 
served  on  the  justice  or  judge  by  the  party  or  his  attorney.  In  the 
District  Court,  either  party  may  have  the  benefit  of  all  legal  objec- 
tions made  in  the  probate  or  justices'  court.  And  the  District 
Court  has  the  same  power  to  grant  relief  by  amendment  and  other- 
wise, as  in  actions  commenced  in  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  4841. 
C.  C.  P.  1881,  Sec.  668. 

California  Legislation :  Similar  but 
"County  Court"  for  "District  Court" 
throughout  and  "Police"  for  "Pro- 
bate" court:  C.  C.  P.  1872,  Sec. 
977;  as  amended,  "Superior  Court" 
for  "county  court":  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Waiver  of  Objections:  Where  a 
party  moves  to  quash  summons  in  the 
probate  court,  he  does  not  by  demur- 
ring and  answering  in  that  court,  pre- 
clude himself  from  again  moving  to 
quash  in  the  District  Court,  before  an- 
swering in  that  court.  Chase  v.  Ha- 
good  (1893)  3  Ida.  682;  34  Pac.  811. 


Where  a  defendant  in  probate  court 
denies  generally  and  files  answer  after 
his  motion  to  quash  summons  has 
been  overruled,  he  thereby  waives  de- 
fects in  the  summons  and  cannot  take 
advantage  of  the  same  either  on  ap- 
peal to  the  District  Court  or  to  the 
Supreme  Court.  Morris  v.  Miller 
(1895)    4  Ida.  454;   40  Pac.  60. 

Allowance  of  Amendments:  Amend- 
ments to  an  answer  may  be  allowed 
on  appeal  from  the  probate  to  the 
District  Court,  as  well  as  in  suits  or- 
iginally commenced  in  the  latter 
court.  Sebree  v.  Smith  (1888)  2  Ida. 
359;  16  Pac.  915. 


Undertaking. 

Sec.  4842.  An  appeal  from  a  justice's  or  probate  court  is  not  ef- 
fectual for  any  purpose,  unless  an  undertaking  be  filed,  with  two  or 
more  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of  the  costs  on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed, 
in  a  sum  equal  to  twice  the  amount  of  the  judgment,  including  costs, 
when  the  judgment  is  for  the  payment  of  money;  or  twice  the  value 
of  the  property,  including  costs,  when  the  judgment  is  for  the  re- 
covery of  specific  personal  property,  and  must  be  conditioned,  when 
the  action  is  for  the  recovery  of  money,  that  the  appellant  will  pay 
the  amount  of  the  judgment  appealed  from  and  all  costs,  if  the  ap- 
peal be  withdrawn  or  dismissed,  or  the  amount  of  any  judgment  and 
all  costs  that  may  be  recovered  against  him  in  the  action  in  the  Dis- 
trict Court.   When  the  action  is  for  the  recovery  of  specific  personal 
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property,  the  undertaking  must  be  conditioned  that  the  appellant 
will  pay  the  judgment  and  costs  appealed  from,  and  obey  the  order  of 
the  court  made  therein,  if  the  appeal  be  withdrawn  or  dismissed,  or 
any  judgment  and  costs  that  may  be  recovered  against  him  in  said 
action  in  the  District  Court,  and  will  obey  any  order  made  by  the 
court  therein.  When  the  judgment  appealed  from  directs  the  de- 
livery of  possession  of  real  property,  the  execution  of  the  same  can- 
not be  stayed  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties,  to  the  effect  that  during 
the  possession  of  such  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  appeal 
be  dismissed  or  withdrawn,  or  the  judgment  affirmed,  or 
judgment  be  recovered  against  him  in  the  action  in  the  District 
Court,  he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  the  appeal  until  the  delivery  of  possession 
thereof ;  or  that  he  will  pay  any  judgment  and  costs  that  may  be  re- 
covered against  him  in  said  action  in  the  District  Court,  not  exceed- 
ing the  sum  to  be  fixed  by  the  judge  or  justice  of  the  court  from 
which  the  appeal  is  taken,  and  which  sum  must  be  specified  in  the 
undertaking.  A  deposit  of  the  amount  of  the  judgment,  including  all 
costs,  appealed  from,  or  of  the  value  of  the  property,  including  all 
costs,  in  actions  for  the  recovery  of  specific  personal  property,  with 
the  justice  or  judge,  is  equivalent  to  the  filing  of  the  undertaking; 
and  in  such  cases  the  justice  or  judge  must  transmit  the  money  to 
the  clerk  of  the  District  Court,  to  be  by  him  paid  out  on  the  order 
of  the  court.  The  adverse  party  may  except  to  the  sufficiency  of  the 
sureties  within  five  days  after  the  filing  of  the  undertaking,  and  un- 
less they  or  other  sureties  justify  before  the  justice  or  judge  from 
whom  the  appeal  is  taken,  within  five  days  thereafter,  upon  notice 
to  the  adverse  party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been  given. 


Historical:  Rev.  St.  1887,  Sec.  4842. 
C.  C.  P.  1881,  Sec.  669. 

California  Legislation:  Same  in 
part  but  "Police"  for  "Probate",  line 
1  and  "County  Court"  for  "District 
Court"  throughout:  C.  C.  P.  1872, 
Sec.  978;  now  similar,  but  "Superior 
Court"  for  "County  Court":  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Salt  Lake  Brewing  Co.  v. 
Gillman  (1886)  2  Ida.  195;  10  Pac. 
32;  Lovel  v.  Joyce  (1903)  9  Ida.  386; 
74    Pac.  1073. 

Sufficiency  of  Bond:  An  undertak- 
ing "for  the  payment  of  costs  on  the 
appeal  to  the  District  Court  and  for 
a  stay  of  execution"  which  binds  the 
sureties  in  a  sum  exceeding  $100,  but 
not  in  an  amount  sufficient  to  stay 
the  proceedings,  and  which  contains 
all  the  obligations  required  in  an  ap- 
peal bond,  is  sufficient  to  protect  the 
appeal.  Adminston  v.  Steele  (1906) 
12  Ida.  613;   87  Pac.  677. 

Supersedeas:  This  statute  requires 
in  cases  of  appeal  from  justices'  courts 
to  the  District  Court,  where  execu- 
tion of  the  judgment  is  to  be  stayed. 


I  two  obligations  (may  be  in  the  same 
■  undertaking),  one  in  the  sum  of  $100,, 
to  cover  cost  of  appeal,  the  other,  for 
double  the  amount  of  judgment  andl 
costs  in  the  justice  court,  to  secure 
the  payment  of  whatever  judgment) 
and  costs  may  finally  be  recovered  by< 
respondent  against  appellant.  Num-i 
bers  v.  Rocky  Mountain  Bell  Tel.  Co., 
(1900)  7  Ida.  408;  63  Pac.  381.  Am 
undertaking  in  twice  the  amount  off 
the  judgment,  including  costs  for  the 
stay  of  proceedings,  is  ineffectual  for 
any  purpose,  where  there  is  no  obli- 
gation for  the  payment  of  the  costs 
on  appeal.  Wilson  v.  Doyle  (1906) 
12  Ida.  295;  85  Pac.  928. 

Exception  to  Sureties:  This  section 
does  not  in  terms  require  notice  of  the 
filing  of  exception  to  the  sufficiency  of 
sureties  to  be  served  upon  appellant 
or  his  attorney,  but  professional  cour- 
tesy and  the  better  practice  require 
such  notice  to  be  served.  Holcomb  v. 
Reed  (1896)  5  Ida.  60;  46  Pac.  1019. 

It  is  intimated  that  the  provisions. 
I     of  the  statute  authorizing  an  excep- 
tion to  the  sufficiency  of  sureties  with- 
in five  days  after  filing  the  under- 
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taking,  is  merely  directory,  and  an 
insufficient  undertaking  may  be  ob- 
jected to  when  a  substantial  defect 
is  ascertained  or  that  the  defect  may 
be  waived.  Salt  Lake  Brewing  Co.  v. 
Gillman  (1886)  2  Ida.  195;  10  Pac.  32. 

Justification  of  Sureties:  Where  ex- 
ception to  the  sufficiency  of  sureties 
is  made,  they  or  other  sureties  must 
appear  and  justify  within  the  time 
stated  upon  notice  to  the  adverse 
party;  the  appearance  of  the  sureties 
in  making  affidavit  without  notice  to 
the  adverse  party  is  insufficient.  Dave- 
lin  v.  Post  Falls  Woolen  Mills  (1896) 
4  Ida.  735;  44  Pac.  554. 

On  appeal  from  a  justice  court  to 
the  District  Court,  respondent  ex- 
cepted to  the  sufficiency  of  the  sure- 
ties; within  five  days  thereafter,  ap- 
pellant filed  a  new  undertaking,  exe- 
cuted by  a  surety  company,  but  did 
not  give  respondents  notice  of  the  fil- 
ing of  said  new  undertaking  with 
prima  facie  evidence  of  its  sufficiency; 
held  that  the  appeal  was  ineffectual 
and  should  be  dismissed.  Numbers  v. 
Rocky  Mt.  Bell  Tel.  Co.  (1900)  7  Ida. 
408;  63  Pac.  381. 

In  case  sureties  to  whom  exception 
is  taken,  fail  to  appear  and  justify, 
the  undertaking  signed  by  them  is 
void,  but  the  appellant  may  file  a  new 
undertaking  at  any  time  prior  to  the 
expiration  of  the  thirty  day  period 
allowed  by  Section  4838  for  the  taking 


of  an  appeal;  notice  of  the  filing  of 
such  undertaking  should  be  given  to 
the  adverse  party.  Perkins  v.  Bridges 
(1904)  10  Ida.  189;  77  Pan.  329. 

An  undertaking  may  be  filed  any 
time  within  the  thirty  days  allowed 
for  an  appeal  after  the  entry  of  the 
judgment,  and  the  respondent  may 
except  to  the  sufficiency  of  the  sure- 
ties within  five  days  thereafter,  where- 
upon the  appellant  is  given  a  fur- 
ther period  of  five  days  in  which  to 
cause  the  sureties,  or  other  sureties, 
to  justify.  Snyder  v.  Wooden  (1905) 
11  Ida.  150;  81  Pac.  377. 

Where  exception  is  taken  to  the  or- 
iginal undertaking  and  a  substitute 
undertaking  is  drawn,  the  respondent 
may  waive  the  justification  of  the 
substitute  sureties,  and  if  he  does  so 
the  appeal  will  be  effectual  without 
such  justification.  Ib. 

When  other  sureties  than  those  who 
signed  the  original  undertaking  jus- 
tify, after  exception  being  taken  to 
the  sufficiency  of  the  original  sure- 
ties, it  is  better  practice  to  execute  a 
new  undertaking  and  have  the  sure- 
ties justify  thereto.  Ib. 

Amendment  of  Bond:  It  is  too  late 
to  apply  for  leave  to  amend  a  de- 
fective undertaking  on  appeal  from 
the  probate  to  the  District  Court  after 
a  motion  to  dismiss  the  appeal  has 
been  made  and  sustained.  Matter  of 
Paige  (1906)  12  Ida.  410;  86  Pac.  273. 


Same:  Stay  of  Proceedings. 

Sec.  4843.  If  an  execution  be  issued,  on  the  filing  of  the  under- 
taking staying  proceedings,  the  justice  or  judge  must,  by  order,  di- 
rect the  officer  to  stay  all  proceedings  on  the  same.  Such  officer  must, 
upon  payment  of  his  fees  for  services  rendered  on  the  execution,  there- 
upon relinquish  all  property  levied  upon  and  deliver  the  same  to  the 
judgment  debtor,  together  with  all  moneys  collected  from  sales  or 
otherwise.  If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of 
the  property  or  proceeds  thereof  as  may  be  necessary  to  pay  the 
same. 


Historical:  Rev.  St.  1887,  Sec.  4843. 
C.  C.  P.  1881,  Sec.  670. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  979;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Hearing  of  Appeal:  Judgment. 

Sec.  4844.  Upon  an  appeal  on  questions  of  law  alone,  the  District 
Court  may  review  all  orders  affecting  the  judgment  appealed  from, 
and  may  set  aside,  or  confirm,  or  modify,  any  or  all  of  the  proceed- 
ings subsequent  to,  and  dependent  upon,  such  judgment,  and  may?  if 
necessary  or  proper,  order  a  new  trial  in  the  District  Court.  When 
the  action  is  tried  anew  on  appeal,  the  trial  must  be  conducted  in  all 
respects  as  trials  in  the  District  Court.  The  provisions  of  this  Code 
as  to  changing  the  place  of  trial,  and  all  the  provisions  as  to  trial  in 
the  District  Court,  are  applicable  to  trials  on  appeal  in  the  District 
Court.  For  a  failure  to  prosecute  on  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  District  Court,  after  notice,  may  order 
the  appeal  to  be  dismissed  with  costs;  and  if  it  appear  to  such  court 
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that  the  appeal  was  made  solely  for  delay,  it  may  add  to  the  costs 
such  damages  as  may  be  just,  not  exceeding  twenty-five  per  cent  of 
the  judgment  appealed  from.  Judgments  rendered  in  the  District 
Court  on  appeal,  have  the  same  force  and  effect,  and  may  be  en- 
forced in  the  same  manner,  as  judgments  in  actions  commenced  in 
the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  48  44. 
C.  C.  P.  1881,  Sec.  671. 

California  Legislation:  Similar  ex- 
cept "County  Court"  for  "District 
Court":  C.  C.  P.  1872,  Sec.  980;  as 
amended,  "Superior  Court"  used 
throughout:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Appeal  on  Law  Questions:  When 
an  appeal  is  taken  on  questions  of 
law  alone,  the  District  Court  is  not 
authorized  to  try  the  case  de  novo 
after  deciding  the  questions  of  law, 
unless  it  is  made  to  appear  that  it  is 
necessary  or  proper  to  try  such  case 
anew.    If  the  record  fails  to  show  the 


grounds  for  ordering  a  new  trial,  the 
District  Court  being  a  court  of  gen- 
eral jurisdiction,  the  proper  showing 
will  be  presumed  to  have  been  made. 
Holt  v.  Girdley  (1900)  7  Ida.  416; 
63  Pac.  188. 

Trial  De  Novo:  On  appeal  from  a 
justice's  judgment,  taken  on  ques- 
tions of  law  and  fact,  the  case  stands 
for  trial  de  novo,  and  it  is  error  to 
render  judgment,  without  trial,  affirm- 
ing the  judgment  of  the  justice's 
court.  Swinehart  v.  Pocatello  Meat 
etc.  Co.  (1902)  8  Ida.  710;  70  Pac. 
1054. 
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OF  MISCELLANEOUS  PROVISIONS. 


Chaptei 

1.  Procedings  against  joint  debtors. 

2.  Offer   of  the   defendant   to  com- 
promise. 

3.  Inspection  of  writings. 

4.  Motions  and  orders. 


Chapter 

5.  Service  of  papers,  notice  and  ap- 
pearance. 

6.  Of  costs. 

7.  General  provisions. 


CHAPTER  1. 
PROCEEDINGS  AGAINST  JOINT  DEBTORS. 


Section 

486  0.    Summons  after  judgment. 
48  61.     Same:    Contents  and  service. 
48  6  2.    Affidavit  of  balance  due. 


Section 

4  863.    Answer  to  summons. 

4864.     Pleadings:    What  constitute. 

486  5.    Trial  and  verdict. 


Summons  After  Judgment. 

Sec.  4860.  When  a  judgment  is  recovered  against  one  or  more  of 
several  persons  jointly  indebted  upon  an  obligation,  by  proceeding 
as  orovided  in  Section  4147,  those  who  were  not  originally  served 
with  the  summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by  the  judgment 
in  the  same  manner  as  though  they  had  been  originally  served  with 
the  summons. 


Historical:  Rev.  St.  1887,  Sec.  4860. 
C.  C.  P.  1881,  Sec.  672. 


P.  1872.  Sec.  989:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


California  Legislation:    Same:  C.  C. 

Same:  Contents  and  Service. 

Gee.  4861.  The  summons,  as  provided  in  the  last  section,  must  de- 
scribe the  judgment,  and  require  the  person  summoned  to  show 


262 


MISCELLANEOUS  PROVISIONS 


Pt.  2.  Tit.  14 


cause  why  he  should  not  be  bound  by  it,  and  must  be  served  in  the 
same  manner,  and  returnable  within  the  same  time,  as  the  original 
summons.    It  is  not  necessary  to  file  a  new  complaint. 


Historical:  Rev.  St.  1887,  Sec.  4861. 
C.  C.  P.  1881,  Sec.  673. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  990:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Affidavit  of  Balance  Due. 

Sec.  4862.  The  summons  must  be  accompanied  by  an  affidavit  of 
the  plaintiff,  his  agent,  representative  or  attorney,  that  the  judgment, 
or  some  part  thereof,  remains  unsatisfied,  and  must  specify  the 
amount  due  thereon. 


Historical:  Rev.  St.  1887,  Sec.  4862. 
C.  C.  P.  1881,  Sec.  674. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  991;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Answer  to  Summons. 

Sec.  4863.  Upon  such  summons  the  defendant  may  answer  within 
the  time  specified  therein,  denying  the  judgment  or  setting  up  any 
defense  which  may  have  arisen  subsequently,  except  a  discharge 
from  liability  by  the  statute  of  limitations;  or  he  may  deny  his  lia- 
bility on  the  obligation  upon  which  the  judgment  was  recovered. 


Historical:  Rev.  St.  1887,  Sec.  4863. 
C.  C.  P.  1881,  Sec.  675. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  992 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Pleadings:  What  Constitute. 

Sec.  4864.  If  the  defendant  in  his  answer  deny  the  judgment,  or 
set  up  any  defense  which  may  have  arisen  subsequently,  the  sum- 
mons with  the  affidavits  annexed,  and  the  answer  constitute  the  writ- 
ten allegations  in  the  case;  if  he  deny  his  liability  on  the  obligation 
upon  which  the  judgment  was  recovered,  a  copy  of  the  original 
complaint  and  judgment,  the  summons  with  the  affidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 


Historical:  Rev.  St.  18  8  7,  Sec.  4864. 
C.  C.  P.  1881,  Sec.  676. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  993; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Trial  and  Verdict. 

Sec.  4865.  The  issues  formed  may  be  tried  as  in  other  cases;  but 
when  the  defendant  denies  in  his  answer  any  liability  on  the  obliga- 
tion upon  which  the  judgment  was  rendered,  if  a  verdict  be  found 
against  him,  it  must  be  for  not  exceeding  the  amount  remaining  un- 
satisfied on  such  original  judgment,  with  interest  thereon. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 

California  Legislation:  Same:   C.  C. 


St.  1887,  Sec.  4865. 
677. 


P.  1872,  Sec. 
Kerr's  Code, 


9  94;  Derring's  Code,  ib.; 
ib. 


CHAPTER  2. 
OFFER  OF  THE  DEFENDANT  TO  COMPROMISE. 


Section 

4o70.    (.Offer  of  judgment. 


Chs.  3,  4. 
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Offer  of  Judgment. 

Sec.  4870.  The  defendant  in  any  action  may,  at  any  time  before 
the  trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow  judg- 
ment to  be  taken  against  him  for  the  sum  or  property,  or  to  the  ef- 
fect therein  specified.  If  the  plaintiff  accept  the  offer,  and  give  notice 
thereof  within  five  days,  he  may  file  the  offer,  with  proof  of  notice 
of  acceptance,  and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon  the  trial; 
and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  can- 
not recover  costs  accruing  subsequently  to  the  offer,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer. 


Historical:  Rev.  St.  1887,  Sec.  4870. 
C.  C.  P.  1881,  Sec.  678. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  997;  as  amended; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
INSPECTION  OF  WRITINGS. 

Section 

4875.    Judge  may  order  inspection. 

Judge  May  Order  Inspection. 

Sec.  4875.  Any  court  in  which  an  action  is  pending,  or  a  judge 
thereof,  may,  upon  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  permission  to  take 
a  copy,  of  entries  of  account  in  any  book,  or  of  any  document,  or  pa- 
per, in  his  possession  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action  or  the  defense  therein.  If  compli- 
ance with  the  order  be  refused,  the  court  may  exclude  the  book,  doc- 
ument, or  paper  from  being  given  in  evidence;  or,  if  wanted  as  evi- 
dence by  the  party  applying,  may  direct  the  jury  to  presume  them 
to  be  such  as  he  alleges  them  to  be;  and  the  court  may  also  punish 
the  party  refusing,  for  a  contempt.  This  section  is  not  to  be  con- 
strued to  prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents  when  he  is  examined  as  a  witness. 


Historical:  Rev.  St.  1887,  Sec.  4875. 
C.  C.  P.   1881,  Sec.  679. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  1000;  as  amended; 
Deering's  Code,  ib.;  Kerr's  Code,  ib- 


CHAPTER  4. 
MOTIONS  AND  ORDERS. 


Section 

4880.  Orders  and  motions  denned. 

4881.  Same:  Where  made. 

4882.  Notice  of  motion. 


Section 

4883.  Continuance    and    transfer  of 
motion. 

4884.  Orders  for  payment  of  money: 
Enforcement. 


Orders  and  Motions  Defined. 

Sec.  4880.  Every  direction  of  a  court  or  judge,  made  or  entered 
in  writing,  and  not  included  in  a  judgment,  is  denominated  an  order. 
An  application  for  an  order  is  a  motion. 
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Historical:  Rev.  St.  1887,  Sec.  4880.  cations  for  the  same  order  prohibited: 

C.  C.  P.  1881,  Sec.  680.  Sec.  3920. 

California  Legislation:  Same:   C.  C.  Cited:    Dahlstrom  v.  The  Portland 

P.   1872,   Sec.   1003;   Deering's  Code,  Min.  Co.  (1906)  12  Ida.  87;  85  Pac. 

ib.;  Kerr's  Code,  ib.  916. 

Cross  Reference:    Successive  appli- 

Same:  Where  Made. 

Sec.  4881.  Motions  must  be  made  in  the  county  in  which  the  action 
is  pending,  or  in  any  county  in  the  same  judicial  district.  Orders 
made  out  of  court  may  be  made  by  the  judge  of  the  court  in  any 
part  of  the  State. 


similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Motions  may  be 
heard  at  chambers:   Sec.  3890. 


Historical:  Rev.  St.  1887,  Sec.  4881. 
C.  C.  P.  1881,  Sec.  681. 

California  Legislature:  Same  ex- 
cept "an  adjoining  county"  for  "in 
any  county":  C.  C.  P.  1872,  Sec.  1004; 

Notice  of  Motion. 

Sec.  4882.  When  a  written  notice  of  a  motion  is  required  by  this 
Code,  it  must  be  given,  unless  a  different  time  is  prescribed,  if  the 
hearing  is  had  in  the  same  district  in  which  the  action  is  pending  or 
the  proceeding  had,  five  days  before  the  time  appointed  for  the  hear- 
ing; otherwise,  ten  days.  When  the  notice  is  served  by  mail,  the 
number  of  days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of  deposit  and 
the  place  of  service;  such  increase,  however,  not  to  exceed  in  all 
thirty  days ;  but  the  court  or  judge  may  ^ prescribe  a  shorter  time. 
Copies  of  all  the  moving  papers,  except  records  of  the  court  and  files 
in  the  action,  must  be  served  with  the  notice,  or  with  an  order  to 
show  cause.  But  no  written  notice  of  any  motion  affecting  the  plead- 
ings or  for  judgment,  or  for  any  motion  made  during  the  progress  of 
the  trial,  shall  be  required. 


Historical:  Rev.  St.  1887,  Sec.  4882. 
See  C.  C.  P.  1881,  Sec.  682. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  1005;  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Notice  of  hear- 
ing motion  at  chambers:   See.  3892. 


Continuance  and  Transfer  of  Motion. 

Sec.  4883.  When  a  notice  of  motion  is  given,  or  an  order  to  show 
cause  is  made  returnable  before  a  judge  out  of  court,  and  at  the  time 
[fixed  for  the  motion,  or  on  the  return  day  of  the  order,  the  judge 
is  unable  to  hear  the  parties,  the  matter  may  be  continued  or  trans- 
ferred by  his  order  to  some  other  judge. 


Historical:  Rev.  St.  1887,  Sec.  4883. 
C.  C.  P.  1881,  Sec.  683. 

California  Legislation:  Same  ex- 
cept   the    words    "before    whom  it 


might  originally  have  been  brought" 
are  added:  C.  C.  P.  1872,  Sec.  1006; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Orders  for  Payment  of  Money:  Enforcement. 

fSec.  4884.  Whenever; an  order  for  the  payment  of  a  sum  of  money 
iis  made'by  a  court  or  judge  pursuant  to  the  provisions  of  this  Code, 
fit  may  ]be  enforced  ^by  execution  in  the  same  manner  as  if  it  were  a 
•'judgment. 


'Historical:  iRev. <St.  il887,  Sec.  4884. 
C.  (C.  jP.  11884,  «Sec.  684. 

<  California  iXegislation:   <£>ame  ex- 


,cept  "or  Judge",  dine  2,  omitted:  'C. 
(C.  P.  -•1872,  fSec.  1007;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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CHAPTER  5. 
SERVICE  OF  PAPERS,  NOTICE  AND  APPEARANCE. 


Section 

48  8  9.    Service  of  notices  and  papers. 

4890.  Service  by  mail. 

4891.  Same:     How  made. 

4892.  Appearance. 


Section 

4893.  Service  on  non-resident. 

4894.  Limitation  of  foregoing  provi- 
sions. 

4895.  Service  by  telegraph. 


Service  of  Notices  and  Papers. 

Sec.  4889.  The  service  of  notice  or  other  paper  may  be  personal, 
by  delivery  to  the  party  or  attorney  on  whom  the  service  is  required 
to  be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from 
his  office,  by  leaving  the  notice  or  other  papers  with  his  clerk  there- 
in, or  with  a  person  having  charge  thereof;  or,  when  there  is  no 
person  in  the  office,  by  leaving  them,  between  the  hours  of  eight  in 
the  morning  and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
office;  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  them  at  the  attorney's  residence,  with  some  person  of  suita- 
ble age  and  discretion;  and  if  his  residence  be  not  known,  then  by 
putting  the  same,  enclosed  in  an  envelope,  into  the  postoffice,  di- 
rected to  such  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other 
paper  at  his  residence,  between  the  hours  of  eight  in  the  morning, 
and  six  in  the  evening,  with  some  person  of  suitable  age  and  discre- 
tion; and  if  his  residence  be  not  known,  by  putting  the  same,  en- 
closed in  an  envelope,  into  the  postoffice,  directed  to  such  party. 


Historical:  Rev.  St.  18  87,  Sec.  4889. 
C.  C.  P.  1881,  Sec.  685. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1011;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Strict  Construction:  This  section 
provides  for  constructive  service  and 
being  in  derogation  of  the  common 
law,  which  requires  personal  service, 
must  be  strictly  construed.  Warner  v. 
Teachenor  (1884)  2  Ida.  38;  2  Pac. 
717. 

Service  by  Mail:  Service  of  tran- 
script under  certain  circumstances, 
may  be  made  by  mail.  Hattabaugh  v. 
Vollmer  (1896)  5  Ida.  23;  46  Pac.  831. 
A  non-resident  defaulting  defendant 
may  be  served  with  a  notice  of  appeal 
by  depositing  the  same  in  the  post- 


office.  Titiman  v.  Alamance  Mining 
Co.  (1903)  9  Ida.  240;  74  Pac.  529. 

Service  on  Attorneys:  An  affidavit 
of  service  of  notice  of  appeal  "upon 
the  attorney  for  respondent  by  leav- 
ing a  true  copy  thereof  at  his  office 
in  Boise  City,  Ada  county,  Idaho  Ter- 
ritory, on  the  21st  day  of  May,  1883," 
is  insufficient  to  show  service.  War- 
ner v.  Teachenor  (1884)  2  Ida.  38;  2 
Pac.  717. 

In  order  to  justify  service  of  no- 
tice on  any  one  else  than  the  attorney 
personally,  it  must  be  shown  that  the 
attorney  was  absent  from  his  office, 
and  that  the  person  served,  if  any, 
was  the  clerk  of  the  attorney,  or  a 
person  having  charge  of  his  office. 
Peter  v.  Kalez  (1905)  11  Ida.  553; 
83  Pac.  526. 


Service  by  Mail. 

Sec.  4890.  Service  by  mail  may  be  made  where  the  person  making 
the  service  and  the  person  on  whom  it  is  to  be  made  reside,  or  have 
itheir  offices,  in  different  places  between  which  there  is  a  regular 
communication  by  mail. 


Historical:  Rev.  St.  188  7,  Sec.  4890. 
C.  C.  P.  1881,  Sec.  686. 

California  Legislation:  Same  ex- 
cept the  words  "or  have  their  offices" 
omitted:     C.  C.  P.  1872,  Sec.  1012; 


now  same,  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Hattabaugh  v  .  Vollmer 
(1896)  5  Ida.  23;  46  Pac.  831. 
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Same:  How  Made. 

Sec.  4891.  In  case  of  service  by  mail  the  notice  or  other  paper 
must  be  deposited  in  the  postoffice,  addressed  to  the  person  on  whom 
it  is  to  be  served,  at  his  office  or  place  of  residence,  and  the  postage 
paid.  The  service  is  complete  at  the  time  of  the  deposit,  but  if, 
within  a  given  number  of  days  after  such  service,  a  right  may  be  ex- 
ercised or  an  act  is  to  be  done  by  the  adverse  party,  the  time  within 
which  such  right  may  be  exercised  or  act  be  done,  is  extended  one 
day  for  every  twenty-five  miles  distance  between  the  place  of  de- 
posit and  the  place  of  address;  such  extension,  however,  not  to  ex- 
ceed thirty  days  in  all. 


Historical:  Rev.  St.  1887,  Sec.  4891. 
C.  C.  P.  1881,  Sec.  687. 

California  Legislation:     Same  ex- 


cept "ninety"  for  "thirty",  last  line: 
C.  C.  P.  1872,  Sec.  1013;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Appearance. 

Sec.  4892.  A  defendant  appears  in  an  action  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  appearance  for  him.  After  appear- 
ance, a  defendant  or  his  attorney  is  entitled  to  notice  of  all  subse- 
quent proceedings  of  which  notice  is  required  to  be  given.  But  where 
a  defendant  has  not  appeared,  service  of  notice  or  papers  need  not 
be  made  upon  him  unless  he  is  imprisoned  in  the  action  for  want  of 
bail. 


Historical:  Rev.  St.  1887,  Sec.  48  92. 
C.  C.  P.  1881,  Sec.  688. 

California  Legislation:  Same  ex- 
cept "in  the  action",  last  line,  is 
omitted:  C.  C.  P.  1872,  Sec.  1014; 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 

What   Constitutes   Appearance:  A 

plaintiff,  in  demurring  to  a  cross-com- 
plaint filed  against  him  by  the-  de- 
fendant, appears  thereto,  and  cannot 
withdraw  or  affect  such  appearance 
by  assuming  to  make  a  special  ap- 
pearance when  he  files  his  answer. 
Willman  v.  Friedman  (1894)  4  Ma. 
209;  38  Pac.  937. 


Right  to  Notice:  After  an  action  is 
commenced  and  the  defendant  has 
appeared,  the  court  has  no  jurisdic- 
tion to  appoint  a  receiver  without  no- 
tice to  the  defendant,  except  in  case 
of  emergency  when  the  defendant  has 
absconded  and  material  injury  will 
result  to  the  plaintiff  unless  the  order 
is  made.  Cummings  v.  Steele  (1899) 
6  Ida.  666;  59  Pac.  15. 

A  respondent  is  not  entitled  to  no- 
tice of  application  by  appellant  for 
an  extension  of  time  within  which 
to  prepare  and  file  a  statement  of 
the  case.  White  v.  Whitcomb  (1907) 
13   Ida  ;    90   Pac.  1080. 


Service  on  Non-Eesident. 

Sec.  4893.  When  a  plaintiff  or  a  defendant,  who  has  appeared,  re- 
sides out  of  the  State,  and  has  no  attorney  resident  of  the  State  in 
the  action  or  proceeding,  the  service  may  be  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  party  has  such  resident  attorney  in 
the  action  or  proceeding,  the  service  of  papers,  when  required,  must 
be  upon  the  attorney  instead  of  the  party,  except  of  subpoenas,  of 
writs,  and  other  process  issued  in  the  suit,  and  of  papers  to  bring 
him  into  contempt.  If  there  be  no  such  resident  attorney  of  record, 
service  may  be  made  upon  the  party. 


Historical:  Rev.  St.  1887,  Sec.  4893. 
C.  C.  P.  1881,  Sec.  689. 

California  Legislation :    Similar:  C. 


C.  P.  1872,  Sec.  1015;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Limitation  of  Foregoing  Provisions. 

Sec.  4891.    The  foregoing  provisions  of  this  chapter  do  not  apply 
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to  the  service  of  a  summons  or  other  process,  or  of  any  paper  to 
bring  a  party  into  contempt. 


C.  P.  1872,  Sec.  1016;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Historical:   Rev.  St.  1887,  Sec.  48  9  4. 
C.  C.  P.  1881,  Sec.  690. 

California  Legislation :     Same:  C. 

Service  by  Telegraph. 

Sec.  4895.  Any  summons,  writ,  or  order  in  any  civil  suit  or  pro- 
ceeding, and  all  other  papers  requiring  service,  may  be  transmitted 
by  telegraph  for  service  in  any  place,  and  the  telegraphic  copy  of 
such  writ,  or  order,  or  paper  so  transmitted,  may  be  served  or  exe- 
cuted by  the  officer  or  person  to  whom  it  is  sent  for  that  purpose,  and 
returned  by  him,  if  any  return  be  requisite,  in  the  same  manner, 
and  with  the  same  force  and  effect  in  all  respects,  as  the  original 
thereof  might  be  if  delivered  to  him,  and  the  officer  or  person  serv- 
ing or  executing  the  same  has  the  same  authority,  and  is  subject  to 
the  same  liabilities,  as  if  the  copy  were  the  original.  The  original, 
when  a  writ  or  order,  must  also  be  filed  in  the  court  from  which  it 
was  issued,  and  a  certified  copy  thereof  preserved  in  the  telegraph 
office  from  which  it  was  sent.  In  sending  it,  either  the  original  or  the 
certified  copy  may  be  used  by  the  operator  for  that  purpose.  When- 
ever any  document  to  be  sent  by  telegraph  bears  a  seal,  either  pri- 
vate or  official,  it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  telegraphic  copy  by 
the  letters  "L.  S."  or  by  the  word  "seal." 


Historical:  Rev.  St.  1887,  Sec.  48  95. 
C.  C.  P.  1881,  Sec.  691. 

California   Legislation:      Same:  C. 


C.  P.  1872,  Sec.  1017 
ib.;   Kerr's  Code,  ib. 


Deering's  Code, 
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Sectio 

4900.  Parties  entitled  to  costs, 

4901.  Allowance  to  plaintiff. 

4902.  Same:    Several  actions  on  sin- 
gle cause. 

4903.  Same:    Allowance    to  defend- 
ant. 

4904.  Discretionary  allowance. 
49  05.  Severance  of  costs. 

4906.  Costs  on  appeal. 

4907.  Fees  of  referees. 

4908.  Costs  of  continuance. 

4909.  Costs  in  case  of  tender. 


Section 

4910.  Actions  by  or  against  admin- 
istrators, etc. 

4911.  Costs  on  review  of  special  pro- 
ceedings. 

4912.  Taxation  of  costs. 

4913.  Same:     Costs  on  appeal. 

4914.  Insertion  of  costs  in  judgment. 

4915.  Security  for  costs. 

4916.  Same:    Dismissal  of  action. 

4917.  Costs  against  the  State. 

4918.  Costs  against  the  county. 

4919.  Attorneys     fees     in  suits  for 
wages. 


Parties  Entitled  to  Costs. 

Sec.  4900.  The  measure  and  mode  of  compensation  of  attorneys 
and  counselors  at  law  is  left  to  the  agreement,  express  or  implied,  of 
the  parties ;  but  partes  to  actions  or  proceedings  are  entitled  to  costs 
and  disbursements,  as  hereinafter  provided. 
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partition:  Sec.  4604.  Cost  of  abstract 
of  title:  4606.  Costs  after  offer  to 
compromise:  Sec.  4870.  Expense  of 
procuring-  surety  company  bond  may 
be  taxed  as  costs:  Sec.  2948.  Re- 
porters' fees  as  costs:  Sec.  3984.  Costs 
in  condemnation  proceedings:  Sec. 
5227.  Filing  and  attorney's  fees  al- 
lowed as  costs  in  suits  to  enforce  log 
liens:  Sec.  5137.  Recorder's  and  at- 
torney's fees  allowed  as  costs  in  me- 
chanic's lien  cases:  Sec.  5121.  Costs 
in  actions  to  condemn  rights  of  way 
for  mining  purposes:  Sec.  3234. 


Historical:   Rev.  St.  1887,  Sec.  4900. 
C.  C.  P.  1881,  Sec.  692. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1021;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Costs  in  case  of 
disclaimer  in  actions  to  determine  ad- 
verse claims:  Sec.  45  3  9.  Costs  in 
partition:  Sec.  4576.  Pee  paid  In- 
surance Commissioner  for  accepting 
service  of  process  on  foreign  frater- 
nal insurance  company  taxable  as 
costs:  Sec.  2893.  Recovery  of  attor- 
ney's fees  in  actions  against  railroads 
for  killing  stock:    Sec.  2818.    Costs  of 

Allowance  to  Plaintiff. 

Sec.  4901.  Costs  are  allowed  of  course  to  the  plaintiff,  upon  a 
judgment  in  his  favor,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  real  property ; 

2.  In  an  action  to  recover  the  possession  of  personal  property 
where  the  value  of  the  property  amounts  to  one  hundred  dollars  or 
over;  such  value  shall  be  determined  by  the  jury,  court,  or  referee, 
by  whom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when 
the  plaintiff  recovers  one  hundred  dollars  or  over; 

4.  In  a  special  proceeding; 

5.  In  an  action  which  involves  the  title  or  possession  of  real  es- 
tate, or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine. 


Historical:  Rev.  St.  1887,  Sec.  4901. 
C.  C.  P.  1881,  Sec.  693. 

California  Legislation :  Same  ex- 
cept "three  hundred  dollars"  for  "one 
hundred  dollars",  subd.  2  and  3:  C. 
C.  P.  1872,  Sec.  1022;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Lovel  v.  Joyce  (1903)  9  Ida. 
38  6;  74  Pac.  1073;  Boise  Irr.  etc.  Co. 


v.  Stewart  (1904)  10  Ida.  38;  77  Pac. 
25,  321. 

Insufficient  Recovery:  In  an  action 
against  several  defendants  where  the 
verdict  is  for  less  than  $100.00 
against  each  defendant,  the  plaintiff 
cannot  recover  costs.  Richards  v. 
Scott  (1901)  7  Ida.  726;  65  Pac.  433. 


Same:  Several  Actions  on  Single  Cause. 

Sec.  4902.  When  several  actions  are  brought  on  one  bond,  under- 
taking, promissory  note,  bill  of  exchange,  or  other  instrument  in 
writing,  or  in  any  other  case  for  the  same  cause  of  action,  against 
several  parties  who  might  have  been  joined  as  defendant  in  the  same 
action,  no  costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  parties  proceeded 
against  in  the  other  actions  were,  at  the  commencement  of  the  pre- 
vious action,  openly  within  this  State,  but  the  disbursements  of  the 
plaintiff  must  be  allowed  to  him  in  each  action. 


Historical:  Rev.  St.  1887,  Sec.  4902. 
C.  C.  P.  1881,  Sec.  694. 

California  Legislation:     Same:  C. 


Came: 


C.  P.  18  7  2,  Sec.  1023;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Allowance  to  Defendant. 
Sec.  4903.    Costs  must  be  allowed,  of  course,  to  the  defendant  upon 
a  judgment  in  his  favor  in  the  actions  mentioned  in  Sections  4901, 
and  in  special  proceedings. 
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Historical:  Rev.  St.  1887,  Sec.  4903. 
C.  C.  P.   1881,  Sec.  695. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1024;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Discretionary  Allowance. 

Sec.  4904.  In  other  actions  than  those  mentioned  in  Section  4901, 
costs  may  be  allowed  or  not,  and,  if  allowed,  may  be  apportioned  be- 
tween the  parties,  on  the  same  or  adverse  sides,  in  the  discretion  of 
the  court,  but  no  costs  can  be  allowed  in  an  action  for  the  recovery 
of  money  or  damages,  when  the  plaintiff  recovers  less  than  one  hun- 
dred dollars,  nor  in  an  action  to  recover  the  possession  of  personal 
property  when  the  value  of  the  property  is  less  than  one  hundred 
dollars. 


Historical:  Rev.  St.  188  7,  Sec.  490  4. 
C.  C.  P.  1881,  Sec.  696. 

California  Legislation:  Same  ex- 
cept "three  hundred"  for  "one  hun- 
dred" dollars:  C.  C.  P.  1872,  Sec. 
1025;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Costs  in  probate 
proceedings  discretionary:  Sec.  5671. 
Costs  in  insolvency  proceedings  discre- 


tionary: Sec.  5929.  Costs  of  proceed- 
ings to  determine  heirship  discretion- 
ary:    Sec.  5846. 

Insufficient  Recovery:  In  an  action 
against  several  defendants  where  the 
judgment  is  less  than  $100.00  against 
each  defendant  the  plaintiff  cannot 
recover  costs.  Richards  v.  Scott 
(1901)  7  Ida.  726;  65  Pac.  433. 


Severance  of  Costs. 

Sec.  4905.  When  there  are  several  defendants  in  the  actions  men- 
tioned in  Section  4901,  not  united  in  interest,  and  making  separate 
defenses  by  separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  defendants  as 
have  judgment  in  their  favor. 


Historical:  Rev.  St.  1887,  Sec.  4905. 
C.  C.  P.  1881,  Sec.  697. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1026;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Costs  on  Appeal: 

Sec.  4906.  In  the  following  cases  the  costs  of  appeal  are  in  the  dis- 
cretion of  the  court: 

1.  When  a  new  trial  is  ordered ; 

2.  When  a  judgment  is  modified.  In  all  other  cases  the  prevail- 
ing party  shall  recover  costs,  including  his  costs  below  when  the  ap- 
peal is  to  the  District  Court. 


Rev. 
1881, 

Legislation: 

sentence  of 


4906. 


St.  1887,  Sec. 
Sec.  698. 

Same  ex- 
subd.    2  is 


Historical : 

See  C.  C.  P. 

California 

cept  second 
omitted:     C.   C.   P.   1872,   Sec.  1027; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Costs  in  probate 
appeals  discretionary:     Sec.  5671. 


Discretion  of  Court:  Where  a  de- 
fendant appeals  from  a  justice's  judg- 
ment against  him  and  succeeds  in  re- 
ducing such  judgment,  the  award  of 
costs  is  in  the  discretion  of  the  court. 
(Di:.  op.)  Lovel  v.  Joyce  (1903)  9 
Ida.  386;   74  Pac.  1073. 


Fees  of  Referees. 

Sec.  4907.  The  fees  of  referees  are  five  dollars  to  each  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties  may  agree, 
in  writing,  upon  any  other  rate  of  compensation,  and  thereupon  such 
rate  shall  be  allowed. 


Historical:  Rev.  St.  1887,  Sec.  4907. 
C.  C.  P.  1881,  Sec.  699. 

California  Legislation:     Same:  C, 


C.  P.  1872,  Sec.  1028; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 
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Costs  of  Continuance. 

Sec.  4908.  When  an  application  is  made  to  a  court  or  referee  to 
postpone  a  trial,  the  payment  of  costs  occasioned  by  the  postpone- 
ment may  be  imposed,  in  the  discretion  of  the  court  or  referee,  as  a 
condition  of  granting  the  same. 


Historical:  Rev.  St.  1887,  Sec.  4908. 
C.  C.  P.  1881,  Sec.  700. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1029;  Deeringr's  Code, 
ib.;  Kerr's  Code,  ib. 


Costs  in  Case  of  Tender. 

Sec.  4909.  When,  in  an  action  for  the  recovery  of  money  only,  the 
defendant  alleges  in  his  answer  that,  before  the  commencement  of  the 
action,  he  tendered  to  the  plaintiff  the  full  amount  to  which  he  was 
entitled,  and  thereupon  deposits  in  court,  for  the  plaintiff,  the  amount 
so  tendered,  and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  4909. 
C.  C.  P.  1881,  Sec.  701. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1030;  Deering's  Code, 
ib.;  Kerr's  Code,  ib- 


Actions  by  or  Against  Administrators,  Etc. 

Sec.  4910.  In  an  action  prosecuted  or  defended  by  an  executor,  ad- 
ministrator, trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  costs  may  be  recovered  as  in  actions  by  and  against 
a  person  prosecuting  or  defending  in  his  own  right;  but  such  costs 
must,  by  the  judgment,  be  made  chargeable  only  upon  the  estate,  fund 
or  party  represented,  unless  the  court  directs  the  same  to  be  paid  by 
the  plaintiff  or  defendant,  personally,  for  mismanagement  or  bad 
faith  in  the  action  or  defense. 


Historical:  Rev.  St.  1887,  Sec.  4910. 
C.  C.  P.  1881,  Sec.  702. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1031;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Costs  on  Review  of  Special  Proceedings. 

Sec.  4911.  When  the  decision  of  a  court  of  inferior  jurisdiction  in 
a  special  proceeding  is  brought  before  a  court  of  higher  jurisdiction 
for  a  review,  in  any  other  way  than  by  appeal,  the  same  costs  must 
be  allowed  as  in  cases  on  appeal,  and  may  be  collected  by  execution, 
or  in  such  manner  as  the  court  may  direct,  according  to  the  nature  of 
the  case. 


Historical:  Rev.  St.  1887,  Sec.  4911. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1032;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Taxation  of  Costs. 

Sec.  4912.  The  party  in  whose  favor  the  judgment  is  rendered  and 
who  claims  his  costs,  must,  within  five  days  after  the  verdict  or  notice 
of  the  decision  of  the  court  or  referee,  rile  with  the  clerk,  and  serve 
upon  the  adverse  party  or  his  attorney,  a  copy  of  a  memorandum  of 
the  items  of  his  costs  and  necessary  disbursements  in  the  action  or 
proceeding,  which  memorandum  must  be  verified  by  the  oath  of  the 
party  or  his  attorney  or  agent,  or  by  the  clerk  of  his  attorney,  stating 
that  to  the  best  of  his  knowledge  and  belief,  the  items  are  correct  and 
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that  the  disbursements  have  been  necessarily  incurred  in  the  action 
or  proceeding. 

A  party  dissatisfied  with  the  costs  claimed,  may,  within  five  days 
after  the  service  upon  him  of  the  copy  of  the  memorandum,  file  and 
serve  upon  the  adverse  party  or  his  attorney,  a  notice  of  a  motion  to 
have  the  same  taxed  by  the  court  in  which  the  judgment  was  ren- 
dered, or  by  the  judge  thereof  at  chambers. 


Historical:  Rev.  St.  188  7,  Sec.  4912, 
(see  C.  C.  P.  1881,  Sec.  703),  amend- 
ed Laws  1895,  6,  Sec.  1;  re-enacted 
Laws  1899,  231,  Sec.  1. 

California  Legislation:    See  C.  C.  P. 

1872,  Sec.  1033;  similar  as  amended: 
Deering's  Code,  ib.;  as  amended: 
Kerr's  Code,  ib. 

Items — Witness  Fees:  The  fees  of 
expert  witnesses  in  excess  of  the  reg- 
ular witness  fees  are  not  a  necessary 
disbursement  within  this  section  and 
are  not  taxable  as  costs.  McDonald  v. 
Burke  (1892)  3  Ida.  266;  35  Am.  St. 
Rep.  276;  28  Pac.  440. 

The  successful  party  cannot  charge 
In  his  cost  bill  more  for  the  witness- 
es than  they  are  entitled  to  under  the 
statute  providing  for  their  compensa- 
tion, nor  can  he  tax  costs  for  witness- 
es who  do  not  testify  (unless  there  is 
some  legal  excuse  for  their  not  testi- 
fying), nor  for  witnesses  who  make 
no  charge  for  their  fees.  Griffith  v. 
Montandon  (1894)  4  Ida.  75;  35  Pac. 
704. 

Parties  to  an  injunction  suit  are  not 
entitled  to  tax  as  costs  fees  for  wit- 
nesses produced  by  them  on  the  hear- 
ing of  an  order  to  show  cause  or  on 
an  application  for  dissolution  of  the 
injunction,  unless  the  witnesses  are 
produced  either  by  consent,  and  their, 
testimony  is  taken  in  place  of  affi- 
davits, or  such  witnesses  are  affiants 
in  the  affidavits  and  are  produced  for 
cross-examination  pursuant  to  notice, 
under  Section  4297.  Raft  River  etc. 
Co.  v.  Langford  (1898)  6  Ida.  30;  51 
Pac.  1027. 

The  fact  that  witnesses  who  were 
subpoenaed  by  the  prevailing  party 
were  not  sworn  and  examined,  does 
not  necessarily  deprive  the  party  of 
the  right  to  tax  costs  for  such  witness- 
es, but  in  order  to  tax  such  costs,  he 
must  satisfactorily  show  the  reasons 
for  the  attendance  of  such  witnesses 
and  the  causes  which  made  it  unnec- 
essary for  them  to  testify.  Betchel  v. 
Evans  (1904)  10  Ida.  147;  77  Pac.  212. 

The  prevailing  party  has  a  right  to 
tax  witness  fees  and  mileage  for  a 
witness  who  attended  from  another 
county  and  traveled  more  than  thirty 
miles  to  the  place  of  trial,  although 
such  witness  was  not  obliged  to  attend 
and  his  testimony  could  have  been 
taken  by  deposition.  Anderson  v.  Fer- 
guson-Bach Sheep  Co.  (1906)  12  Ida. 
418;   86  Pac.  41. 

Costs  may  be  taxed  for  witness  fees 


and  mileage  of  the  wife  of  the  pre- 
vailing party.  Ib. 

Mileage  for  the  distance  necessarily 
traveled  by  the  witness  within  the 
State  in  attending  the  trial  is  taxable 
as  costs,  although  the  witness  resided 
out  of  the  State  so  that  he  could  not 
be  required  to  attend.  State  v.  Baird 
(1907)    13   Ida.    ...;    89   Pac.  298. 

Same — Stenographers'  Fees:  In  or- 
der to  entitle  a  party  to  tax  stenog- 
rapher's fees  as  costs,  it  must  appear 
that  such  services  were  rendered  by 
the  court  stenographer  and  incurred 
under  the  provisions  of  the  statute  in 
relation  thereto.  McDonald  v.  Burke 
(1892)  3  Ida.  266;  35  Am.  St.  Rep. 
276;  28  Pac.  440. 

Same — Elisor's  Fees:  Where  an 
elisor  appointed  by  the  court  makes 
no  charge  for  services  performed  by 
him,  the  fees  to  which  the  elisor 
would  be  entitled,  had  he  claimed 
them,  cannot  be  taxed  as  costs  against 
the  losing  party.  Griffith  v.  Montan- 
don (1894)  4  Ida.  75;  35  Pac.  704. 

Filing  Cost  Bill:  This  provision  is 
mandatory  in  its  terms  and  unless  a 
cost  bill  is  filed  within  the  required 
time  such  bill  will  be  stricken  from 
the  files.  Stickney  v.  Berry  (1900)  7 
Ida.  302;  62  Pac.  925. 

A  party  who  fails  to  file  with  the 
clerk  a  memorandum  of  costs  within 
the  time  limited  by  this  section 
waives  his  right  thereto,  whether  they 
are  clerk's  or  sheriff's  fees  or  other 
costs,  and,  in  the  absence  of  such  a 
memorandum,  the  clerk  has  no  power 
to  include  the  costs  in  the  judgment, 
Cantwell  v.  McPherson  (1892)  3  Ida. 
321;  29  Pac.  102. 

Where  the  jury  returns  an  advi- 
sory verdict  in  an  equitable  action, 
the  memorandum  of  costs  may  be 
filed  within  five  days  after  the  judg-e 
announces  that  he  adopts  the  findings, 
of  the  jury.  Peters  v.  Leflang  (  1898) 
6  Ida.  364;  55  Pac.  857. 

While  this  section  does  not  provide* 
for  giving  notice  to  the  opposite  party 
of  the  filing  of  a  cost  bill,  yet  where 
no  such  notice  is  given,  the  failure  of 
the  opposite  party  to  file  his  motion 
to  tax  costs  within  three  days  after 
the  filing  of  the  cost  bill  does  not  de- 
prive him  of  all  remedy  against  an 
exorbitant  cost  bill,  and  he  may  ap- 
ply for  relief  under  Section  4229  as 
in  case  of  an  order  taken  against  him 
through  surprise  or  excusable  neglect. 
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McDonald  v.  Burke  (1892)  3  Ida.  266; 
35  Am.  St.  Rep.  276;  28  Pac.  440. 

Contents  of  Bill:  A  memorandum 
of  costs  should  not  only  show  the 
amount  due  each  witness,  but  should 
show  the  number  of  days  that  each 
attended  court  and  the  number  of 
miles  traveled  by  each.  Stickney  v. 
Berry  (1900)  7  Ida.  302;  62  Pac.  925. 

A  motion  to  strike  plaintiff's  cost 
bill  from  the  files,  or  failing  in  that, 
that  the  court  tax  the  costs,  on  the 
ground  that  the  sheriff's  fees  are  ex- 
cessive, and  given  in  said  bill  in  a 
lump  sum;  if  denied  by  the  court  as 
to  the  first  prayer  should  be  granted 
as  to  the  second,  and  the  costs  should 
be  taxed  and  such  legal  costs  allowed 
to  plaintiff  as  he  had  necessarily  in- 
curred in  the  action  and  no  more.  Ber- 
ry v.  G.  V.  B.  Min  Co.  (1897)  5  Ida. 
691;  51  Pac.  746. 

Burden  of  Proof:  Where  none  of 
the  items  on  the  face  of  a  cost  bill  ap- 
pear to  be  illegal,  such  bill  with  the 
affidavit  verifying  the  same  is  suffi- 
cient to  prevail  against  a  motion  to 


tax  the  costs,  unsupported  by  any 
affidavit  controverting  the  cost  bill. 
Thiessen  v.  Riggs  (1897)  5  Ida.  487; 
51  Pac.  107;  Elliott  v.  Collins  (1898) 
6  Ida.  157;  53  Pac.  453.  But  where 
a  cost  bill  is  contested  none  of  the 
contested  items  should  be  allowed  un- 
less the  court  is  satisfied  from  the  evi- 
dence produced  on  the  hearing  that 
the  contested  items  have  been  neces- 
sarily incurred.  Griffith  v.  Montan- 
don  (1894)  4  Ida.  75;  35  Pac.  704. 

Hearing  and  Review:  Where  a  mo- 
tion to  tax  costs  is  heard  upon  evi- 
dence within  the  knowledge  of  the 
judge,  such  evidence  should  be  pre- 
sented on  the  hearing.  Griffith  v. 
Montandon  (1895)  4  Ida.  329;  39  Pac. 
195. 

The  Supreme  Court  in  reviewing  an 
order  taxing  costs  can  only  consider 
the  evidence  contained  in  the  record, 
and  cannot  consider  facts  dehors  the 
record  which  it  is  claimed  the  trial 
judge  took  into  consideration  in  mak- 
ing the  order.  Griffith  v.  Montandon 
(1894)  4  Ida.  75;  35  Pac.  704. 


Same:  Costs  on  Appeal. 

Sec.  4913.  Whenever  costs  are  awarded  to  a  party  by  an  appel- 
late court,  if  he  claims  such  costs,  he  must,  within  thirty  days  after 
the  remittitur  is  filed  with  the  clerk  below,  deliver  to  such  clerk  a 
memorandum  of  his  costs,  verified  as  prescribed  by  the  preceding 
section,  and  thereafter  he  may  have  an  execution  therefor  as  upon  a 
judgment. 


Historical:  Rev.  St.  1887,  Sec.  4913. 
C.  C.  P.  1881,  Sec.  704. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1034;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Northwestern  etc.  Bank  v. 
Rauch  (1901)  8  Ida.  50;  66  Pac.  807. 


Insertion  of  Costs  in  Judgment. 

Sec.  4914.  The  clerk  must  include  in  the  judgment  entered  up  by 
him,  any  interest  on  the  verdict  or  decision  of  the  court,  from  the 
time  it  was  rendered  or  made,  and  the  costs,  if  the  same  have  been 
taxed  or  ascertained;  and  he  must,  within  two  days  after  the  same 
are  taxed  or  ascertained,  if  not  included  in  the  judgment,  insert  the 
•same  in  a  blank  left  in  the  judgment  for  that  purpose,  and  must  make 
a  similar  insertion  of  the  costs  in  the  copies  and  docket  of  the  judg- 
ment. 

Historical:  Rev.  St.  .1887,  Sec.  4914. 
C.  C.  P.  1881,  Sec.  705. 

California  Legislation:     Same:  C. 

Security  for  Costs. 

Sec.  4915.  When  the  plaintiff  in  an  action  resides  out  of  the  State, 
or  is  a  foreign  corporation,  security  for  the  costs  and  charges  which 
may  be  awarded  against  such  plaintiff  may  be  required  by  the  de- 
fendant. When  required,  all  proceedings  in  the  action  must  be  stayed 
until  an  undertaking,  executed  by  two  or  more  persons,  is  filed  with 


C.  P.  1872,  Sec.  10  35;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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the  clerk  to  the  effect  that  they  will  pay  such  costs  and  charges  as 
may  be  awarded  against  the  plaintiff  by  the  judgment,  or  in  the 
progress  of  the  action,  not  exceeding  the  sum  of  three  hundred  dol- 
lars. A  new  or  an  additional  undertaking  may  be  ordered  by  the 
court  or  judge  upon  proof  that  the  original  undertaking  is  insuffi- 
cient security,  and  proceedings  in  the  action  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed. 


Historical:  Rev.  St.  1887,  Sec.  4915. 
C.  C.  P.  1881,  Sec.  706. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1036;  Deering's  Code, 
ib.;  as  amended:  Kerr's  Code,  ib. 


Same:  Dismissal  of  Action. 

Sec.  4916.  After  the  lapse  of  thirty  days  from  the  service  of  no- 
tice that  security  is  required,  or  of  an  order  for  new  or  additional 
security,  upon  proof  thereof,  and  that  no  undertaking  as  required 
has  been  filed,  the  court  or  judge  may  order  the  action  to  be  dis- 
missed. 


Historical:  Rev.  St.  1887,  Sec.  4916. 
C.  C.  P.  1881,  Sec.  707. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1037;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Costs  Against  the  State. 

Sec.  4917.  When  the  State  is  a  party  and  costs  are  awarded 
against  it,  they  must  be  paid  out  of  the  State  Treasury,  and  the  State 
Auditor  shall  draw  his  warrant  therefor  on  the  general  fund. 


Historical:  Rev.  St.  18  87,  Sec.  4917 
C.  C.  P.  1881,  Sec.  708. 

Same 


California  Legislation : 


ex- 


cept last  clause  is  omitted:  C.  C.  P. 
1872,  Sec.  1038;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Costs  Against  a  County. 

Sec.  4918.  When  a  county  is  a  party  and  costs  are  awarded  against 
it,  they  must  be  paid  out  of  the  county  treasury. 


Historical:  Rev.  St.  1887,  Sec.  4918. 
C.  C.  P.  1881,  Sec.  709. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1039;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Attorneys'  Fees  in  Suits  for  Wages. 

Sec.  4919.  Whenever  a  mechanic,  artisan,  miner,  laborer,  servant, 
or  employee,  shall  have  cause  to  bring  suit  for  wages  earned  and  due 
according  to  the  terms  of  his  employment,  and  shall  establish,  by  de- 
cision of  the  court  or  verdict  of  the  jury,  that  the  amount  for  which 
he  has  brought  suit  is  justly  due,  and  that  a  demand  has  been  made, 
in  writing,  at  least  fifteen  days  before  suit  was  brought,  for  a  sum  not 
to  exceed  the  amount  so  found  due,  it  shall  be  the  duty  of  the  court, 
before  which  the  case  shall  be  tried,  to  allow  to  the  plaintiff  a  reason- 
able attorney's  fee,  in  addition  to  the  amount  found  due  for  wages,  to 
be  taxed  as  costs  of  suit.  In  a  justice's  court,  such  attorney's  fee 
shall  not  be  more  than  five  dollars,  and  in  the  District  Court,  not  more 
than  ten  dollars,  except  in  cases  on  appeal  from  justice's  court,  when 
the  plaintiff  may  recover  an  attorney's  fee  not  exceeding  twenty-five 
dollars. 


Historical:   Laws  1899,  39  4,  Sec.  1. 


1 
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CHAPTER  7. 
GENERAL  PROVISIONS 


Section 

4923.    Lost  papers:   How  supplied. 
4  92  4.     Papers  with  defective  titles. 

4925.  Successive     actions     on  same 
contract. 

4926.  Consolidation  of  actions. 

4  92  7.     Action:    When   deemed  pend- 
ing. 

-  5.     Actions   to   determine  adverse 
claims  and  by  sureties. 

Clerk  to  write  testimony. 


Section 

4930.  Register  of  actions. 

4931.  Majority  of  referees  may  act. 

4932.  Extensions  of  time. 

49  33.    Actions   against   sheriffs:  No- 
tice to  indemnitors. 

4933a.  General  form  of  undertaking. 

49  3  4.     Justification  of  sureties. 

4935.  Parties   not   required    to  give 
bond. 

4936.  Subrogation  of  sureties. 


lost  Papers:  How  Supplied. 

Sec.  492%  If  an  original  pleading  or  paper  be  lost,  the  court  may 
authorize    copy  thereof  to  be  filed  and  used  instead  of  the  original. 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  710. 


4923. 


California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1045;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Papers  With  Defective  Titles. 

Sec.  4924.  An  affidavit,  notice,  or  other  paper,  without  the  title 
of  the  action  or  proceeding  in  which  it  is  made,  or  with  a  defective 
title,  is  as  valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if 
it  intelligibly  refer  to  such  action  or  proceeding. 


Historical:  Rev.  St.  188  7,  Sec.  4  92  4. 
C.  C.  P.  1881.  Sec.  711. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  10  46;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Ida.  Comstock  etc.  Co.  v. 
Lundstrum  (1903)  9  Ida,  257;  74  Pac. 
975;  Frost  v.  Alturas  Water  Co. 
(1905)  11  Ida.  294;  81  Pac.  996. 

Defective  Title:     The  fact  that  a 


party  in  interest  in  a  matter  pend- 
ing before  the  board  of  county  com- 
missioners is  not  named  in  the  title  of 
the  notice  of  appeal  to  the  District 
Court,  nor  in  the  other  papers,  nor 
in  the  judgment  of  the  District  Court, 
does  not  divest  him  of  his  interest, 
and  consequent  right  to  sue  out  a 
writ  of  error  to  review  the  judgment. 
Van  Camp  v.  Board  of  Commission- 
ers (1884)  2  Ida.  29;  2  Pac.  721. 


Successive  Actions  on  Same  Contract. 

Sec.  4925.  Successive  actions  may  be  maintained  upon  the  same 
contract  or  transaction,  whenever,  after  the  former  action,  a  new 
cause  of  action  arises  therefrom. 


Historical:  Rev.  St.  1887,  Sec.  49  2  5. 
C.  C.  P.  1881,  Sec.  712. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1047;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Consolidation  of  Actions. 

Sec.  4926.  Whenever  two  or  more  actions  are  pending  at  one  time 
between  the  same  parties  in  the  same  court,  upon  causes  of  action 
which  might  have  been  joined,  the  court  may  order  the  actions  to  be 
consolidated. 


Historical:  Rev.  St.  1887,  Sec.  4926. 
C.  C.  P.   1881,  Sec.  713. 

California  L/egislation :     Same:  C. 


C.  P.  1872,  Sec.  1048;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 
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Action:  When  Deemed  Pending. 

Sec.  4927.  An  action  is  deemed  to  be  pending  from  the  time  of 
its  commencement  until  its  final  determination  upon  appeal,  or  until 
the  time  for  appeal  has  passed,  unless  the  judgment  is  sooner  satis- 
fied. 


Historical:  Rev.  St.  1887,  Sec.  4927. 
C.  C.  P.   1881,  Sec.  714. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1049;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cited : 
371;  74 


Roby  v.  Roby 
Pac.  957. 


(1903)  9  Ida. 


Actions  to  Determine  Adverse  Claims  and  by  Sureties. 

Sec.  4928.  An  action  may  be  brought  by  one  person  against  an- 
other, for  the  purpose  of  determining  an  adverse  claim,  which  the 
latter  makes  against  the  former,  for  money  or  property  upon  an 
alleged  obligation ;  and  also  against  two  or  more  persons,  for  the  pur- 
pose of  compelling  one  to  satisfy  a  debt  due  to  the  other,  for  which 
the  plaintiff  is  bound  as  a  surety. 


Historical:  Rev.  St.  1887,  Sec.  492  8. 
C.  C.  P.  1881,  Sec.  715. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1050;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Nature  of  Action:  The  action  pro- 
vided for  in  this  section  is  an  action 
at  law  and  triable  in  the  ordinary 
course  of  law  and  by  jury  unless 
waived.  Co.  of  Ada  v.  Bullen  Bridge 
Co.  (1896)  5  Ida.  79;  47  Pac.  818. 

This  section  provides  a  remedy 
which  is  adequate,  certain  and  com- 
plete. It  may  be  invoked  in  behalf 
of  a  county  and  protects  a  county 
from  any  mistake  of  holders  of  due 
and  payable  warrants  in  bringing  suit 


upon  such  warrants,  and  any  legal  de- 
fense which  the  county  has  against 
the  payment  of  such  warrants  may 
be  interposed.  Co.  of  Ada  v.  Bullen 
Bridge  Co.  (1897)  5  Ida.  188;  47  Pac. 
824. 

An  action  brought  to  prevent  a 
board  of  county  commissioners  from 
changing  non-negotiable  instruments, 
whose  validity  is  questioned,  into  ne- 
gotiable instruments,  does  not  come 
under  the  provisions  of  this  section, 
as  the  relief  is  purely  equitable  and 
there  is  no  remedy  at  law  to  prevent 
such  act.  Dunbar  v.  Board  of  Com. 
(1897)  5  Ida.  407;  49  Pac.  409. 


Clerk  to  Write  Testimony. 

Sec.  4929.  On  the  trial  of  an  action  in  a  court  of  record,  if  there 
is  no  short-hand  reporter  of  the  court  in  attendance,  the  court  may 
require  the  clerk  to  take  down  the  testimony  in  writing. 


Historical:  Rev.  St.  1887,  Sec.  4929. 
C.  C.  P.  1881,  Sec.  716. 

California  ^Legislation :     Same  ex- 


cept "either  party"  for  "the  court": 
C.  C.  P.  1872,  Sec.  1051;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Register  of  Actions. 

Sec.  4930.  The  clerk  must  keep  among  the  records  of  the  court  a 
register  of  actions.  He  must  enter  therein  the  title  of  the  action,  with 
brief  notes  under  it,  from  time  to  time,  of  all  papers  filed  and  pro- 
ceedings had  therein. 


Historical:  Rev.  St.  1887,  Sec.  49  30. 
C.  C.  P.  1881,  Sec.  717. 

California  Legislation:  Same:    C.  C. 


P.  1872,  Sec.  1052;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Majority  of  Referees  May  Act. 

Sec.  4931.  When  there  are  three  referees,  or  three  aribtrators,  all 
must  meet,  but  two  of  them  may  do  any  act  which  might  be  done 
by  all. 
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Historical:  Rev.  St.  1887,  Sec.  4931. 
C.  C.  P.  1881,  Sec.  718. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1053;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Extensions  of  Time. 

Sec.  4932.  When  an  act  to  be  done,  as  provided  in  this  Code,  re- 
lates to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed, 
or  the  justification  of  sureties,  or  the  preparation  of  statements,  or 
of  bills  of  exceptions,  or  of  amendments  thereto,  or  to  the  service 
of  notices,  other  than  of  appeal,  the  time  allowed  by  this  Code  may 
be  extended,  upon  good  cause  shown,  by  the  court  in  which  the  action 
is  pending  or  the  judge  thereof. 


Historical:  Rev.  St.  1887,  Sec.  4932. 
C.  C.  P.  1881,  Sec.  719. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  1054;  as; 
amended,  these  words  are  added  "but 
such  extension  shall  not  exceed  thirty 
days  without  the  consent  of  the  ad- 
verse party":  Deering's  Code,  ib.;  still 
further  additions:  Kerr's  Code,  ib. 

Cited:  Titima*i  v.  Alamance  Mining 
Co.  (1903)  9  Ida.  240;  74  Pac.  529. 


Presumptions:  It  will  be  presumed 
that  an  order  extending  the  time  for 
the  preparation  and  serving  of  a  state- 
ment was  made  upon  good  cause 
shown,  in  the  absence  of  proof  to  the 
contrary;  the  record  need  not  contain 
the  evidence  upon  which  the  order 
was  based.  Snyder  v.  Viola  Min.  etc. 
Co.  (1891)  3  Ida.  28;  26  Pac.  127. 


Actions  Against  Sheriffs:  Notice  to  Indemnitors. 

Sec.  4933.  If  an  action  is  brought  against  a  sheriff  for  an  act 
done  by  virtue  of  his  office,  and  he  gives  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the  judgment  re- 
covered therein  is  conclusive  evidence  of  his  right  to  recover  against 
such  sureties;  and  the  court,  or  judge  in  vacation,  may,  on  motion, 
upon  notice  of  five  days,  order  judgment  to  be  entered  up  against 
them  for  the  amount  so  recovered,  including  costs. 


Historical:  Rev.  St.  1887,  Sec.  4933. 
C.  C.  P.  1881,  Sec.  720. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1055;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


General  Form  of  Undertaking. 

Sec.  4933a.  Whenever  a  party  to  any  action  or  proceeding  de- 
sires to  give  an  undertaking  provided  to  be  given  by  law,  it  shall  be 
sufficient  if  the  sureties  sign  an  undertaking  indicating  that  they  are 
thereby  bound  to  the  obligations  of  the  statute  requiring  the  under- 
taking to  be  given.  Such  undertaking  may  be  in  form  as  follows : 

(Title  of  court.) 

(Title  of  cause.) 

Whereas,  the    desires  to  give  an  undertaking  for  (state 

what)   now,  therefore,  we  the  undersigned  sureties,  do  hereby 

obligate  ourselves  jointly  and  severally,  to    (name  who) 

.   under  said  statutory  obligations  in  the  sum  of  dollars. 

The  sureties  so  signing  such  undertaking  are  bound  to  the  full 
statutory  obligations  of  the  statute  requiring  the  undertaking. 


Historical:  Laws  1899,  235,  Sees. 
1,  2,  3;  re-enacting  Laws  1895,  18, 
Sees.  1,  2,  3. 

Cited:  Edminston  v.  Steele  (1906) 
12  Ida.  613;  87  Pac.  677. 

Sufficiency  of  Undertaking:  An  un- 


dertaking on  attachment  which  recites 
that  the  "plff."  desires  to  give  the 
undertaking  and  obligating  the  sure- 
ties to  the  "deft."  is  sufficient.  Fin- 
ney v.  Moore  (1903)  9  Ida.  284;  74 
Pac.  866. 
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Justification  of  Sureties. 

Sec.  4934.  In  all  cases  where  an  undertaking,  with  sureties,  is 
required  by  the  provisions  of  this  Code,  the  officer  taking  the  same, 
must  require  the  sureties  to  accompany  it  with  an  affidavit  that  they 
are  each  residents  and  householders  or  freeholders  within  the  State, 
and  each  are  worth  the  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution ;  but  when  the  amount  specified  in  the  under- 
taking exceeds  two  thousand  dollars,  and  there  are  more  than  two 
sureties  thereon,  they  may  state  in  their  affidavits  that  they  are  sev- 
erally worth  amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  amount  be  equivalent  to  that  of  two  sufficient  sureties. 


Historical:  Rev.  St.  1887,  Sec.  4934. 
C.  C.  P.  1881,  See.  721. 

California  Legislation :  Same  ex- 
cept "three  thousand"  for  "two  thou- 
sand" dollars:  C.  C.  P.  1872,  Sec. 
1057;  Deering's  Code,  ib.;  additional 
provisions  as  amended:  Kerr's  Code, 
ib. 

Cross  Reference:  Bonds  of  surety 
companies  constitute  a  sufficient  com- 
pliance with  this  section:  Sec.  2945. 
Certificate  of  authority  of  surety  com- 
panies constitutes  a  sufficient  justifi- 


cation of  such  companies  as  surety: 
Sec.  2  943.  Proceedings  for  release  of 
sureties  from  liability:    Sec.  2946. 

Absence  of  Justification:  Justifica- 
tion of  sureties  constitutes  no  part  of 
the  undertaking,  but  the  undertaking 
is  complete  without  it.  Miller  v.  Pine 
Min.  Co.  (1893)  3  Ida.  603;  32  Pac. 
207.  A  bond  is  valid  although  the 
affidavit  fails  to  state  that  the  bonds- 
men are  householders  or  freeholders. 
Wilson  v.  Eagleson  (1903)  9  Ida.  17; 
71  Pac.  613. 


Parties  Not  Required  to  Give  Bond. 

Sec.  4935.  In  any  civil  action  or  proceeding  wherein  the  State  or 
the  people  of  the  State,  is  a  party  plaintiff,  or  any  State  officer,  in 
his  official  capacity,  or  on  behalf  of  the  State,  or  any  county,  or  city, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  undertaking,  or 
security  can  be  required  of  the  State,  or  the  people  thereof,  or  any  offi- 
cer thereof,  or  of  any  county,  or  city ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof,  or  any  State 
officer  acting  in  his  official  capacity,  or  any  county  or  city,  have  the 
same  rights,  remedies,  and  benefits  as  if  the  bond,  undertaking,  or  se- 
curity were  given  and  approved  as  required  by  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  4935. 
C.  C.  P.   1881,  Sec.  722. 

California  Legislation:  Same  ex- 
cept "city  or  town"  for  "or  city",  and 


the  words  "or  any  county  or  city", 
line  8,  omitted:  C.  C.  P.  1872,  Sec. 
1058;  similar  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Subrogation  of  Sureties. 

Sec.  4936.  Whenever  any  surety  on  an  undertaking  on  appeal,  ex- 
ecuted to  stay  proceedings  upon  a  money  judgment,  pays  the  judg- 
ment, either  with  or  without  action,  after  its  affirmation  by  the  ap- 
pellate court,  he  is  substituted  to  the  rights  of  the  judgment  creditor, 
and  is  entitled  to  control,  enforce,  and  satisfy  such  judgments  in  all 
respects  as  if  he  had  recovered  the  same. 


Historical:  Pov.  St.  1887,  Sec.  4936. 
C.  C.  P.  1881,  Sec.  723. 

California     Legislation:     No  such 


provision  in  C.  C.  P.  1872;  Same: 
Deering's  Code,  Sec.  1059;  Kerr's 
Code,  ib. 


PART  3 
SPECIAL  PROCEEDINGS 


PRELIMINARY  PROVISIONS. 


Section 

4955.    Designation  of  parties. 


I 


Section 

4956.  Definitions. 


Note:  Special  proceedings  other  than  those  provided  for  in  this  part 
are  as  follows:  Proceedings  for  confirmation  of  the  organization  and  bonds 
of  irrigation  districts:  Sees.  2401-2403;  same:  establishment  of  drainage 
districts:  Sees.  2453-2462,  2466,  2467.  Adoption  of  children:  Sees.  2700- 
2709.    Review  of  corporate  elections:  Sec.  2738. 

Designation  of  Parties. 

Sec.  4955.  The  party  prosecuting  a  special  proceeding  may  be 
known  as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  4955. 
C.  C.  P.  1881,  Sec.  724. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1063;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Nature  of  Proceedings:  The  special 
proceedings  of  a  civil  nature  which 


are  provided  for  in  the  title  begin- 
ning with  this  section  are  not  civil 
actions  within  the  meaning  of  Sec. 
40  20  of  the  Revised  Statutes,  provid- 
ing that  there  shall  be  but  one  form 
of  civil  action.  Nelson  v.  Steele 
(1906)    12  Ida.  762;   88  Pac.  95. 


Definitions. 

Sec.  4956.  A  judgment  in  a  special  proceeding  is  the  final  deter- 
mination of  the  rights  of  the  parties  therein.  The  definitions  of  a 
motion  and  an  order  in  a  civil  action  are  applicable  to  similar  acts 
in  a  special  proceeding. 


Historical:  Rev.  St.  18  87,  Sec.  49  5  6. 
C.  C.  P.  1881,  Sec.  725. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1064;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Judgment  in  civil 
actions:  Sec.  4350.  Motions  and  or- 
ders in  civil  actions:  Sec.  4880. 


TITLE  1. 

OF  WRITS  OF  REVIEW,  MANDATE  AND  PROHIBITION. 


Chap. 

1.  Writ  of  review 

2.  Writ  of  mandate. 

3.  Writ  of  prohibition. 


Chap. 

4.  Writs  may  issue  and  be  heard  at 
chambers. 

5.  Rules  of  practice  and  appeals. 


CHAPTER  1. 
WRIT  OF  REVIEW. 


ejection 

4961.  Designation* 


Section 

496  2.    When  granted 


Ch.  1. 


WRIT  OF  REVIEW 


279 


Section 

4963.  Application  and  order  to  show 
cause. 

4964.  Writ:    How  directed. 

4965.  Same:  Contents. 

4966.  Stay   of  proceedings. 


Section 

4967.  Service  of  writ. 

4968.  Extent  of  review. 

496  9.     Defective  return:  Hearing. 

4970.  Remittitur. 

4971.  Judgment  roll. 


Designation. 

Sec.  4361.  The  writ  of  certiorari  may  be  denominated  the  writ  of 
review. 


Historical:  Rev.  St.  1887,  Sec.  4  961. 
C.  C.  P.   1881,  Sec.  726. 

California  Legislation :     Similar:  C. 


C.  P.  1872,  Sec.  1067;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


When  Granted. 

Sec.  4962.  A  writ  of  review  may  be  granted  by  any  court  except  a 
probate  or  justice's  court,  when  an  inferior  tribunal,  board  or  officer 
exercising  judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy  and  adequate  remedy. 


Historical:  Rev.  St.  188  7,  Sec.  4  96  2. 
C.  C.  P.  1881,  Sec.  727. 

California  Legislation:  Same  ex- 
cept "police"  for  "probate",  line  2: 
C.  C.  P.  1872,  Sec.  1068;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  of 
Supreme  Court:  Const.  Art.  5,  Sec. 
9;  Codes  Sec.  3816;  of  District  Court: 
Sec.  3830.  Writ  may  be  issued  and 
judgment  entered  at  chambers:  Sec. 
3890. 

Cited:  McConnell  v.  State  Board 
etc.  (  1905)   11  Ida.  652;  83  Pac.  494. 

To  Whom  Issued:  The  board  of 
county  commissioners  is  not  a  judi- 
cial tribunal  to  which  a  writ  of  re- 
view may  issue.  Rogers  v.  Hays 
(1893)  3  Ida.  597;  32  Pac.  259.  The 
writ  may  issue  out  of  the  Supreme 
Court  to  the  State  Board  of  Equaliza- 
tion to  review  its  action  in  improperly 
reducing  or  increasing  the  assessed 
valuation  of  classes  of  property.  Orr 
v.  State  Board  Equalization  (1891)  3 
Ida.  190;  28  Pac.  416.  It  may  issue 
out  of  the  District  Court  to  probate 
or  justice's  courts.  Gans  v.  Steele 
(1900)  7  Ida.  143;  61  Pac.  286.  But 
it  will  not  issue  out  of  the  Supreme 
Court  to  review  a  judgment  of  a  jus- 
tice of  the  peace.  Nordyke  &  Mar- 
mon  Co.  v.  McConkley  (1901)  7  Ida. 
562;  64  Pac.  893. 

When  Issued:  In  order  that  a  writ 
of  certiorari  may  be  granted  under 
this  secion  it  must  appear;  1.  That 
the  lower  court  exceeded  its  jurisdic- 
tion; 2.  That  there  was  no  appeal; 
3.  That  there  was  no  other  plain, 
speedy  or  adequate  remedy.  People 
v.  Lindsay  (1871)  1  Ida.  394;  Dahl- 
strom  v.  The  Portland  Min.  Co.  (1906) 
12  Ida.  87;   85  Pac.  916. 


The  writ  will  lie:  To  review  an  or- 
der appointing  a  receiver,  Sweeny  v. 
Mayhew  (1899)  6  Ida.  455;  56  Pac. 
85;  Cummings  v.  Steele  (  1899)  6  Ida. 
666;  59  Pac.  15;  to  review  an  order 
disbarring  an  attorney  made  without 
application  therefor  or  notice  to  the 
attorney,  Good  v.  Steele  (1902)  8  Ida. 
538;  69  Pac.  319;  McNamee  v.  Steele 
(1902)  8  Ida.  539;  69  Pac.  319;  to 
review  an  order  of  •  the  probate 
judge  in  supplementary  proceed- 
ings requiring  the  garnishee  to 
pay  certain  money,  claimed  to  be 
exempt,  to  the  sheriff,  in  satisfaction 
of  the  judgment,  Gans  v.  Steele  (  1900) 
7  Ida.  143;  61  Pac.  286. 

Certiorari  and  not  mandate  is  the 
proper  remedy  to  review  and  correct 
an  order  of  the  District  Court  quash- 
ing a  jury  panel  made  in  excess  of 
the  jurisdiction  of  the  court.  (Sulli- 
van, J.  dissents.)  Heitman  v.  Mor- 
gan (1905)   10  Ida.  562:  79  Pap.  225. 

When  Not  Issued:  The  writ  will 
not  issue:  To  review  a  judgment 
while  the  case  is  still  pending  on  mo- 
tion for  a  new  trial,  People  v.  Lind- 
say (1871)  1  Ida.  394;  to  review  an 
order  denying  a  change  of  venue  in 
disbarment  proceedings,  State  v. 
Goode  (1896)  4  Ida.  730;  44  Pac.  640; 
to  review  a  ministerial  act  on  the  part 
of  the  city  council,  such  as  the  let- 
ting of  a  paving  contract,  Adelman  v. 
Pierce  (1898)  6  Ida.  294;  55  Pac. 
65  8;  to  review  an  order,  made  after 
judgment,  from  which  an  appeal  will 
lie,  Porter  v.  Steele  (1900)  7  Ida.  414; 
6  3  Pac.  187;  Dahlstrom  v.  Portland 
Min.  Co.  (1906)  12  Ida.  87;  85  Pac. 
916;  to  review  illegal  acts  of  the 
board  of  county  commissioners  from 
which  an  appeal  will  lie,  Rogers  v. 
Hays  (1893)   3  Ida.  597;  32  Pac.  259. 
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Application  and  Order  to  Show  Cause. 

Sec.  4963.  The  application  must  be  made  on  affidavit  by  the  party 
beneficially  interested,  and  the  court  may  require  a  notice  of  the  ap- 
plication to  be  given  to  the  adverse  party,  or  may  grant  an  order  to 
show  cause  why  it  should  not  be  allowed,  or  may  grant  the  writ  with- 
out notice. 


4963. 


C.  C. 
Code, 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  728. 

California  Legislation:  Same: 
P.  1872,  Sec.  1069;  Deering's 
ib.;  Kerr's  Code,  ib. 

Who  Entitled  to  Writ:     One  who 

is  not  a  party  to  a  cause  has  no  right 
to  ask  for  a  writ  of  review  as  to  any 
matters  occurring  in  said  cause.  Gold 
Hunter   Min.    etc.    Co.   v.  Holleman 


(1891)  3  Ida.  99;  27  Pac.  413;  Wash- 
ington Co.  Abstract  Co.  v.  Stewart 
(1904)  9  Ida.  376;  74  Pac.  955. 

An  insolvent  debtor  is  "beneficially 
interested"  in  the  review  of  an  order 
requiring  him  to  account  for  certain 
property  in  such  sense  as  to  be  en- 
titled to  a  writ  of  review.  Madison 
v.  Piper  (1898)  6  Ida.  137;  53  Pac. 
395. 


Writ:   How  Directed. 

Sec.  4964.  The  writ  may  be  directed  to  the  inferior  tribunal,  board 
or  officer,  or  to  any  other  person  having  the  custody  of  the  record  or 
proceedings  to  be  certified.  When  directed  to  a  tribunal,  the  clerk,  if 
there  be  one,  must  return  the  writ  with  the  transcript  required. 


Historical:  Rev.  St.  1887,  Sec.  4964. 
C.  C.  P.  1881,  Sec.  729. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1070;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  Contents. 

Sec.  4965.  The  writ  of  review  must  command  the  party  to  whom 
it  is  directed  to  certify  fully  to  the  court  issuing  the  writ,  at  a  specified 
time  and  place,  a  transcript  of  the  record  and  proceedings,  describing 
or  referring  to  them  with  convenient  certainty,  that  the  same  may 
be  reviewed  by  the  court,  and  requiring  the  party  in  the  meantime 
to  desist  from  further  proceedings  in  the  matter  to  be  reviewed. 


P.  1872,  Sec.  1071;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  4965. 
C.  C.  P.  1881,  Sec.  730. 

California  Legislation :   Same:   C.  C. 

Stay  of  Proceedings. 

Sec.  4966.  If  a  stay  of  proceedings  be  not  intended,  the  words  re- 
quiring the  stay  must  be  omitted  from  the  writ ;  these  words  may  be 
inserted  or  omitted  in  the  sound  discretion  of  the  court,  but  if  omitted, 
the  power  of  the  inferior  court  or  officer  is  not  suspended  nor  the  pro- 
ceedings stayed. 


Historical:  Rev.  St.  1887,  Sec.  4966. 
C.  C.  P.  1881,  Sec.  731. 

California  Legislation:  Same:   C.  Ck 


P.  1872,  Sec.  1072;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Service  of  Writ. 

Sec.  4967.  The  writ  must  be  served  in  the  same  manner  as  a  sum- 
mons in  a  civil  action  except  when  otherwise  expressly  directed  by 
the  court. 


Historical:  Rev.  St.  1887,  Sec.  4967. 
C,  C.  P.  1881,  Sec.  732. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1073;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Service  of  sum- 
mons: Sec.  4144. 
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Extent  of  Review. 

Sec.  4968.  The  review  upon  this  writ  cannot  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board  or  officer  has 
regularly  pursued  the  authority  of  such  tribunal,  board  or  officer. 


Historical:  Rev.  St.  1887,  Sec.  4968. 
C.  C.  P.  1881,  Sec.  733. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1074;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Heitman  v.  Morgan  (1905) 
10  Ida.  562;  79  Pac.  225. 

Scope  of  Review:  The  writ  of  re- 
view is  not  a  remedy  for  correcting 
errors  and  mistakes  of  judgment,  nor 
for  the  purpose  of  reviewing  the  facts 
upon  which  the  inferior  tribunal, 
board  or  officer  acted,  but  its  province 
is  limited  entirely  to  a  review  of  ques- 
tions of  law,  confined  to  the  specific 
question  as  to  whether  or  not  the  ac- 
tion complained  of  was  beyond  and 
in  excess  of  the  jurisdiction  conferred 
on  the  tribunal,  board  or  officer.  Mc- 
Connell  v.  State  Board  etc.  (1905)  11 
Ida.  652;  83  Pac.  494. 

On  certiorari  to  review  an  order  ap- 
pointing a  receiver,  the  court  may 
review  the  evidence  introduced  in  the 
District  Court,  so  far  as  is  necessary 


to  determine  whether  the  jurisdiction- 
al facts  authorizing  such  appointment 
were  or  were  not  proved.  Sweeny  v. 
Mayhew  (1899)  6  Ida.  455;  56  Pac.  85. 

On  certiorari  to  review  an  order 
of  the  Board  of  Equalization  raising 
an  assesment,  the  only  question  which 
can  be  considered  is  the  jurisdiction 
of  the  board;  mere  irregularities  will 
not  be  reviewed.  Murphy  v.  Board 
of  Equalization  (1899)  6  Ida.  745; 
59  Pac.  715. 

When  Discharged:  Where  the  writ 
of  review  is  asked  upon  the  ground 
that  the  Judge  of  the  District  Court 
had  exceeded  his  jurisdiction  in  hear- 
ing and  determining  the  cause  at 
chambers,  and  the  return,  which  con- 
tains a  copy  of  the  court  record,  shows 
that  the  cause  was  heard  and  deter- 
mined by  the  court  at  a  regular  term 
thereof,  the  writ  will  be  discharged. 
Porter  v.  Steele  (1900)  7  Ida.  414; 
63  Pac.  187. 


Defective  Return:  Hearing. 

Sec.  4969.  If  the  return  of  the  writ  be  defective,  the  court  may 
order  a  further  return  to  be  made.  When  a  full  return  has  been  made, 
the  court  must  hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either  affirming,  or 
annulling,  or  modifying  the  proceedings  below. 


Historical:  Rev.  St.  1887,  Sec.  4969. 
C.  C.  P.  1881,  Sec.  734. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1075;  Deering's  Code, 
ib.;  Kerr's  Code,  ibe 


Remittitur. 

Sec.  4970.  A  copy  of  the  judgment,  signed  by  the  clerk,  must  be 
transmitted  to  the  inferior  tribunal,  board  or  officer  having  the  cus- 
tody of  the  record  or  proceedings  certified  up. 


Historical:  Rev.  St.  1887,  Sec.  4  9  70. 
C.  C.  P.  1881,  Sec.  735. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1076;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Judgment  Roll. 

Sec.  4971.  A  copy  of  the  judgment  signed  by  the  clerk,  entered 
upon  or  attached  to  the  writ  and  return,  constitute  the  judgment  roll. 


Historical:  Rev.  St.  1887,  Sec.  4971. 
C.  C.  P.  1881,  Sec.  736. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1077;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Section 

Section 

4978. 

Same:    Absence  of 

adequate 

4984. 

Motion  for  new  trial. 

remedy. 

4985. 

Certification  of  verdict:  A.rgu- 

4979. 

Form  of  writ. 

ment. 

4980. 

Notice  of  application: 

Hearing. 

4986. 

Trial  on  pleadings. 

4981. 

Answer. 

4987. 

Damages. 

4982. 

Trial  by  jury. 

■  4988. 

Service   of  writ. 

4983. 

Objections  to  answer. 

4989. 

Disobedience  of  writ:  Penalty. 

Designation. 

Sec.  4976.  The  writ  of  mandamus  may  be  denominated  a  writ  of 
mandate. 


Historical:  Rev.  St.  18  87,  Sec.  4976. 
C.  C.  P.  1881,  Sec.  737. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  1084;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


When  Issued. 

Sec.  4977.  It  may  be  issued  by  any  court  except  a  justice's  or 
probate  court,  to  any  inferior  tribunal,  corporation,  board  or  person, 
to  compel  the  performance  of  an  act  which  the  law  especially  en- 
joins as  a  duty  resulting  from  an  office,  trust  or  station;  or  to  com- 
pel the  admission  of  a  party  to  the  use  and  the  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from  which  he  is  unlawfully  pre- 
cluded by  such  inferior  tribunal,  corporation,  board  or  person. 


Historical:  Rev.  St.  1887,  Sec.  4977. 
C.  C.  P.  1881,  Sec.  738. 

California  Legislation :  Same  ex- 
cept "police"  for  "probate",  line  2: 
C.  C.  P.  1872,  Sec.  1085;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Elector  may  ob- 
tain writ  of  mandate  requiring  regis- 
trar to  register  him:  Sec.  400.  Juris- 
diction of  Supreme  Court:  Const.  Art. 
5,  Sec.  9;  Codes  Sec.  3816;  of  District 
Court:    Sec.  3830. 

Cited:  State  v.  Whelan  (1898)  6 
Ida.  78;  53  Pac.  2. 

When  Issued:  Mandamus  will  is- 
sue: To  require  a  water  company  to 
deliver  water  after  the  court  has  fixed 
the  reasonable  compensation  which 
must  be  paid  for  the  use  of  the  water, 
Wilterding  v.  Green  (1896)  4  Ida. 
773;  45  Pac.  134;  to  compel  the 
mayor  of  a  city  to  sign  warrants  al- 
lowed and  ordered  by  the  council, 
Rice  v.  Gwin  (1897)  5  Ida.  394;  49 
Pac.  412;  to  compel  the  Board  of  Ex- 
aminers to  pass  upon  a  claim,  Pyke  v. 
Steunenberg  (1897)  5  Ida.  614;  51 
Pac.  614;  to  compel  an  administrator 
to  execute  a  conveyance  pursuant  to 
an  order  of  the  court  confirming  a 
sale,  State  v.  Cunningham  (1898)  6 
Ida.  113;  53  Pac.  451;  to  compel  the 
Secretary  of  State  to  file  and  certify 
a  proper  political  nominating  ticket, 
Williams  v.  Lewis  (1898)  6  Ida.  184; 
54  Pac.  619;  to  require  the  District 
Court  to  proceed  with  a  criminal  case 
triable  in  such  court,  Hays  v.  Stewart 
(1900)  7  Ida.  193;  61  Pac.  591;  to 
compel  a  county  auditor  to  file  a  ticket 


duly  nominated  by  a  legal  county  con- 
vention, Addle  v.  Davenport  (1900) 
7  Ida.  282;  62  Pac.  681;  to 
compel  a  court  to  consider  a  cause 
after  it  has  erroneously  determined 
that  it  has  no  jurisdiction,  Hill  v.  Mor- 
gan (1904)  9  Ida.  718;  76  Pac.  323;  to 
require  a  trial  court  to  try  a  cause  in 
accordance  with  a  prior  opinion  of  the 
Supreme  Court  after  the  trial  court 
has  nonsuited  the  plaintiff  in  disre- 
gard of  such  opinion,  Kroetch  v.  Mor- 
gan (1904)  10  Ida.  172;  77  Pac.  19; 
to  compel  the  clerk  of  the  District 
Court  to  enter  judgment,  Oliver  v. 
Kootenai  Co.  (1907)  13  Ida.  ...;  90 
Pac.  107;  to  compel  the  clerk  of  the 
District  Court  to  file  an  information 
presented  by  the  prosecuting  attorney, 
State  v.  Quarles  (1907)  13  Ida.  ...; 
89  Pac.  636. 

When  Not  Issued:  Mandamus  will 
not  lie.  To  compel  county  commission- 
ers to  act  on  a  claim  against  the  coun- 
ty, Wright  v.  Kelley  (1895)  4  Ida. 
624;  43  Pac.  565;  to  compel  a  county- 
auditor  to  draw  his  warrant  for  a 
claim  prior  to  the  allowance  thereof 
by  the  board  of  commissioners,  Jolly 
v.  Woodward  (1895)  4  Ida.  496;  42 
Pac.  512;  to  compel  the  State  Board 
of  Examiners  to  allow  a  claim  (Sulli- 
van J.  dissents)  Pyke  v.  Steunenberg 
(1897)  5  Ida.  614;  51  Pac.  614;  to 
compel  the  issuance  of  an  order  to 
show  cause  why  a  decedent's  real  es- 
tate should  not  be  sold  to  pay  debts, 
State  v.  Whelan  (1898)  6  Ida.  78;  53 
Pac.  2;  to  review  an  order  of  the  Dis- 
trict Court  ouashing  a  jury  pqnel 
when  such  order  is  made  in  excess  of 
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the  jurisdiction  of  the  court  (Sullivan 
J.  dissents),  Heitman  v.  Morgan 
(1905)  10  Ida.  562;  79  Pac.  225;  to 
compel  a  railroad  to  permit  a  tele- 


install  instruments 
Ida.  etc.  Tel.  Co. 
Co.   (1901)   8  Ida. 
to  require  a  trial 


phone  company  to 
in  railroad  depots, 
v.  Ore.  etc.  R.  R. 
175;  67  Pac.  318; 
judge  to  proceed  with  a  term  of  court 
in  one  county  where  it  is  shown  that 
a  regular  term  for  another  county 
convenes  immediately  after  the  date 
set  for  the  hearing  of  the  application 
for  the  writ.  (Sullivan,  J.,  dissents.) 
Heitman  v.  Morgan  (1905)  10  Ida. 
562;  79  Pac.  225. 

Scope  of  Writ:  The  writ  of  man- 
date cannot  be  used  to  correct  errors 
of  the  District  Court  or  inferior  tri- 
bunal, in  passing  upon  questions  reg- 
ularly submitted  to  it  in  the  course 
of  a  judicial  proceeding  or  to  control 
the  exercise  of  its  discretion.  (Sulli- 
van, C.  J.  dissents.)     Board  of  Com- 


(1897)    5  Ida. 


missioners  v.  Mayhew 
572;  51  Pac.  411. 

A  writ  of  mandate  will  not  issue 
where  the  officer  against  whom  the 
same  is  prayed  for  has  performed  the 
acts  sought  to  be  compelled  before 
the  issuance  of  the  writ.  Chemung 
Min.  Co.  v.  Morgan  (1905)  11  Ida. 
232;  81  Pac.  384. 

On  application  for  a  writ 
date  to  compel  the  District 
comply    with    an    order  of 
preme    Court,    the  latter 
construe  its  own  order  in 


of  man- 
Court  to 
the  Su- 
court  will 
connection 


with  its  opinion  and  if  it  finds  that 
the  District  Court  has  erred  or  acted 
beyond  its  power  in  construing  such 
order  or  opinion  the  error  will  be 
corrected  by  issuance  of  the  writ. 
Am.  Hydraulic  Placer  Co.  v.  Rich 
(1902)  8  Ida.  570;  69  Pac.  ,280. 

Cross  Reference:  See  cases  cited 
under  Sec.  3816. 


Same:  Absence  of  Adequate  Remedy. 

Sec.  4978.  The  writ  must  be  issued  in  all  cases  where  there  is  not 
a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
It  must  be  issued  upon  affidavit,  on  the  application  of  the  party  bene- 
ficially interested. 


Historical:  Rev.  St.  1887,  Sec.  4978. 
C.  C.  P.  1881,  Sec.  739. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1086;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

Adequacy  of  Remedy:  The  remedy 
which  a  claimant  whose  claim  is  dis- 
allowed, or  not  acted  upon,  by  the 
Board  of  Examiners,  has,  of  petition- 


ing some  future  Legislature  for  the 
payment  of  his  claim,  is  not  a  plain, 
speedy  and  adequate  remedy  at  law 
within  the  meaning  of  this  section 
such  as  to  preclude  him  from  pro- 
ceeding against  the  board  by  writ  of 
mandate.  (Dis.  op.)  Pyke  v.  Steunen- 
berg  (1897)  5  Ida.  614;  51  Pac.  614. 


Form  of  Writ. 

Sec.  4979.  The  writ  may  be  either  alternative  or  peremptory. 
The  alternative  writ  must  state  generally  the  allegation  against  the 
party  to  whom  it  is  directed,  and  command  such  party  immediately 
after  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do 
the  act  required  to  be  performed,  or  to  show  cause  before  the  court 
at  a  specified  time  and  place  why  he  has  not  done  so.  The  peremptory 
writ  must  be  in  a  similar  form  except  that  the  words  requiring  the 
party  to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted,  and  a  return  day  inserted. 


Historical:  Rev.  St.  1887,  Sec.  4979. 
C.  C.  P.  1881,  Sec.  740. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1087;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  of  Application:  Hearing. 

Sec.  4980.  When  the  application  to  the  court  is  made  without  no- 
tice to  the  adverse  party,  and  the  writ  be  allowed,  the  alternative  must 
be  first  issued ;  but  if  the  application  be  upon  due  notice,  and  the  writ 
be  allowed,  the  peremptory  may  be  issued  in  the  first  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least  ten  days.  The 
writ  cannot  be  granted  by  default.  The  case  must  be  heard  by  the 
court  whether  the  adverse  party  appear  or  not. 
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Historical:  Rev.  St.  188  7,  Sec.  4980. 
C.  C.  P.  1881,  Sec.  741. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1088;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Applications  for 
mandamus  may  be  heard  and  final 
judgment  entered  at  chambers:  Sec. 
3890. 


Peremptory  Writ — When  Issued:  A 

peremptory  wirt  of  mandate  will 
issue  in  the  first  instance  to  require 
a  trial  court  to  try  a  cause  in  con- 
formity with  a  prior  opinion  rendered 
in  said  cause  by  the  Supreme  Court. 
Kroetch  v.  Morgan  (19  04)  10  Ida. 
172;  77  Pac.  19. 


Answer. 

Sec.  4981.  On  the  return  of  the  alternative,  or  the  day  on  which 
the  application  for  the  writ  is  noticed,  the  party  on  whom  the  writ  or 
notice  has  been  served  may  show  cause  by  answer,  under  oath,  made 
in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  4981. 
C.  C.  P.  1881,  Sec.  742. 

California  Legislation:  Same:   C.  C. 


I 


P.  1872,  Sec.  1089; 
ib.;  Kerr's  Code.  ib. 


Deering's  Code, 


Trial  by  Jury. 

Sec.  4982.  If  an  answer  be  made  which  raises  a  question  as  to  a 
matter  of  fact  essential  to  the  determination  of  the  motion  and  af- 
fecting the  substantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  on  which  the  application  for  the  writ  is 
based,  the  court  may,  in  its  discretion,  order  the  question  to  be  tried 
before  a  jury  and  postpone  the  argument  until  such  trial  can  be  had 
and  the  verdict  certified  to  the  court.  The  question  to  be  tried  must 
be  distinctly  stated  in  the  order  for  trial,  and  the  county  must  be 
designated  in  which  the  same  shall  be  had.  The  order  may  also  di- 
rect the  jury  to  assess  any  damages  which  the  applicant  may  have 
sustained  in  case  they  find  for  him. 


Historical:  Rev.  St.  1887,  Sec.  4  982. 
C.  C.  P.  1881,  Sec.  743. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1090;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Right  to  Trial  by  Jury:  Where  is- 
sues of  fact  are  raised  by  the  return 
to   an   alternative   writ   of  mandate, 


neither  of  the  parties  is  entitled  to  a 
jury  trial  of  such  issues  as  a  matter 
of  right,  but  the  question  of  submit- 
ting the  issues  to  a  jury  is  left  to  the 
sound  discretion  of  the  trial  court. 
(Stockslager,  C.  J.  dissents.)  Nelson 
v.  Steele  (1906)  12  Ida.  762;  88  Pac. 
95. 


Objections  to  Answer. 

Sec.  4983.  On  the  trial,  the  applicant  is  not  precluded  by  the  an- 
swer from  any  valid  objection  to  its  sufficiency,  and  may  countervail 
it  by  proof  either  in  direct  denial  or  by  way  of  avoidance. 


Historical:  Rev.  St.  1887,  Sec.  4983. 
C.  C.  P.  1881,  Sec.  744. 

California  ^Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1091;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Motion  for  New  Trial. 

Sec.  4984.  The  motion  for  new  trial  must  be  made  in  the  court 
in  which  the  issue  of  fact  is  tried. 


Historical:  Rev.  St.  1887,  Sec.  4984. 
C.  C.  P.  1881,  Sec.  745. 

California  Legislation:   Same:    C.  C. 


Cited:  People  v.  George  (1891)  3 
Ida.  108;  27  Pac.  680. 


P.  1872,  Sec.  1092; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 
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Certification  of  Verdict:  Argument. 

Sec.  4985.  If  no  notice  of  a  motion  for  a  new  trial  be  given,  or  if 
given,  the  motion  be  denied,  the  clerk,  within  five  days  after  the  ren- 
dition of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the 
court  in  which  the  application  for  the  writ  is  pending,  a  certified 
copy  of  the  verdict  attached  to  the  order  of  trial ;  after  which  either 
party  may  bring  on  the  argument  of  the  application,  upon  reasonable 
notice  to  the  adverse  party. 


Historical:  Rev.  St.  1887,  Sec.  49  85. 
C.  C.  P.  1881,  Sec.  746. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1093;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Trial  on  Pleadings. 

Sec.  4986.  If  no  answer  be  made,  the  case  must  be  heard  on  the 
papers  of  the  applicant.  If  the  answer  raises  only  questions  of  law, 
or  puts  in  issue  immaterial  statements,  not  affecting  the  substantial 
rights  of  the  parties,  the  court  must  proceed  to  hear,  or  fix  a  day  for 
hearing,  the  argument  of  the  case. 


Historical:  Rev.  St.  1887,  Sec.  4986. 
C.  C.  P.  1881,  Sec.  747. 

California    Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  1094;  now 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Damages. 

Sec.  4987.  If  judgment  be  given  for  the  applicant,  he  may  re- 
cover the  damages  which  he  has  sustained,  as  found  by  the  jury,  or 
as  may  be  determined  by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  with  costs ;  and  for  such  damages  and  costs  an  exe- 
cution may  issue;  and  a  peremptory  mandate  must  also  be  awarded 
without  delay. 


Historical:  Rev.  St.  1887,  Sec.  4987. 
C.  C.  P.  1881,  Sec.  748. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1095;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Liability  for  Damages:  A  Judge 
against  whom  a  writ  of  mandate  is 


granted  by  the  Supreme  Court  be- 
cause of  an  error  he  made  in  a  mat- 
ter pending  before  him,  is  not  liable 
to  the  injured  party  for  damages. 
Hill  v.  Morgan  (1904)  9  Ida.  777;  76 
Pac.  765. 


Service  of  Writ. 

» 

Sec.  4988.  The  writ  must  be  served  in  the  same  manner  as  a  sum- 
mons in  a  civil  action,  except  when  otherwise  expressly  directed  by 
order  of  the  court.  Service  upon  a  majority  of  the  members  of  any 
board  or  body  is  service  upon  the  board  or  body,  whether  at  the  time 
of  the  service  the  board  or  body  was  in  session  or  not. 


Historical:  Rev.  St.  1887,  Sec.  4988. 
C.  C.  P.  1881,  Sec.  749. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1096;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference: 
mons:   Sec.  4144. 


Service  of  sum- 


Disobedience  of  Writ:  Penalty. 

Sec.  4989.  When  a  peremptory  mandate  has  been  issued  and  di- 
rected to  any  inferior  tribunal,  corporation,  board  or  person,  if  it 
appear  to  the  court  that  any  member  of  such  tribunal,  corporation  or 
board,  or  such  person  upon  whom  the  writ  has  been  personally  served, 
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has,  without  just  excuse,  refused  or  neglected  to  obey  the  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one  thousand 
dollars.  In  case  of  persistence  in  a  refusal  of  obedience,  the  court 
may  order  the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and 
may  make  any  orders,  necessary  and  proper  for  the  complete  en- 
forcement of  the  writ. 


H  istor  ical :  Rev. 
C.  C.  P.  1881,  Sec 

California    Legislation : 


St.  1887,  Sec.  4989. 
750. 

Same  in 


part:  C.  C.  P.  1872,  Sec.  1097;  now 
same,  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


CHAPTEE  3. 
WRIT  OF  PROHIBITION. 


Section 

4994.  Definition. 

4995.  When  and  how  issued. 

4996.  Alternate      and  peremptory- 
writs. 


Section 

4997.  Application 
tions. 


of  preceding  sec- 


Definition. 

Sec.  4994.  The  writ  of  prohibition  is  the  counterpart  of  the  writ 
of  mandate.  It  arrests  the  proceedings  of  any  tribunal,  corporation, 
board,  or  person,  when  such  proceedings  are  without  or  in  excess  of 
the  jurisdiction  of  such  tribunal,  corporation,  board  or  person. 


Historical:  Rev.  St.  1887,  Sec.  4994. 
C.  C.  P.  1881,  Sec.  751. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1102;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 

Nature  of  Writ:  The  writ  of  pro- 
hibition is  an  extraordinary  remedy, 
which  is  sometimes  granted,  not  as 
a  matter  of  right,  but  in  the  sound 
discretion  of  the  court,  to  restrain  an 
inferior  tribunal  from  exceeding  its 
jurisdiction,  and  where  an  inferior 
court  has  jurisdiction  expressly  con- 
ferred upon  it  by  statute,  the  Su- 
preme Court  will  not  presume  in  ad- 
vance that  such  court  will  exceed  its 
jurisdiction;  being  .  an  extraordinary 
writ  it  will  not  issue  in  doubtful  cases, 
nor  in  any  case  where  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary 
course  of  law  exists.  And  where  it 
appears  that  the  act  sought  to  be 
prohibited  may  speedily  be  reviewed 
in  the  Supreme  Court  by  appeal  from 
the  order  of  the  inferior  tribunal,  or 
if  an  appeal  will  not  lie  then  upon  a 
writ  of  error  or  certiorari,  the  writ 
of  prohibition  will  not  issue.  Rust  v. 
Stewart  (1901)  7  Ida.  558;  64  Pac. 
222. 

When  Issued:  A  writ  of  prohibition 
will  lie  to  restrain  illegal  action  of  a 


ministerial  officer,  such  as  the  action 
of  the  Secretary  of  State  in  certifying 
to  county  auditors  a  political  nomi- 
nating ticket  which  is  not  entitled  to 
be  certified.  (Over-ruled,  Stein  v. 
Morrison,  post.)  Williams  v.  Lewis 
(1898)   6  Ida.  184;  54  Pac.  619. 

When  Not  Issued:  Prohibition  will 
not  lie  to  restrain  the  District  Court 
from  proceeding  to  try  a  cross-com- 
plaint, a  demurrer  to  which  has  been 
over-ruled.  Willman  v.  District  Court 
(1894)  4  Ida.  11;  35  Pac.  692.  The 
writ  will  not  issue  to  restrain  an  act 
which  has  been  performed.  Bellevue 
Water  Co.  v.  Stockslager  (1895)  4 
Ida.  636;   43  Pac.  568. 

The  Supreme  Court  will  hesitate  to 
issue  a  writ  of  prohibition  to  prevent 
further  proceedings  before  the  Dis- 
trict Court,  unless  it  is  claimed  that 
that  court  is  acting  outside  of  its  jur- 
isdiction and  there  is  no  reasonable 
doubt  of  the  fact.  In  re  Miller  (1896) 
4  Ida.  714;  48  Pac.  870. 

The  writ  of  prohibition  authorized 
by  the  Constitution  is  the  common  law 
writ  and  the  same  will  not  issue  to 
restrain  purely  ministerial  acts  (Wil- 
liams v.  Lewis  6  Ida.  184;  54  Pac. 
619,  overruled.)  Stein  v.  Morrison 
(  1904)  9  Ida.  426;  75  Pac.  246. 


When  and  How  Issued. 

Sec.  4995.  It  may  be  issued  by  any  court  except  probate  or  jus- 
tices' courts,  to  an  inferior  tribunal,  or  to  a  corporation,  board,  or 
person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 
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remedy  in  the  ordinary  course  of  law.  It  is  issued  upon  affidavit,  on 
the  application  of  the  person  beneficially  interested. 


Historical:  Rev.  St.  1887,  Sec.  499  5. 
C.  C.  P.  1881,  Sec.  752. 

California  Legislation:  Same  ex- 
cept "police"  for  "probate",  line  1: 
C.  C.  P.  1872,  Sec.  1103;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Writ  may  be  is- 
sued and  judgment  entered  at  cham- 
bers:   Sec.  3  8  90. 

Cited:  Williams  v.  Lewis  (18  98)  6 
Ida.  184;  5  4  Pac.  619;  Stein  v.  Mor- 
rison (1904)  9  Ida.  426;  75  Pac.  246. 

Adequacy  of  Remedy:  The  ade- 
quacy of  a  remedy  is  not  to  be  tested 
by  the  convenience  or  inconvenience 
of  the  parties  to  a  particular  case. 
Willman  v.  District  Court  (1894)  4 
Ida.  11;  35  Pac.  692. 


Absence  of  Interest:  The  writ  of 
prohibition  will  not  issue  to  restrain 
a  judge  from  holding  court  at  a  cer- 
tain place,  on  the  ground  that  the  act 
purporting  to  create  the  county  of 
which  such  place  is  the  county  seat  is 
unconstitutional,  where  the  petitioner 
has  no  interest  in  the  question  of  the 
constitutionality  of  such  act,  but  his 
interest  depends  on  his  being  a  liti- 
gant in  a  case  pending  in  the  court 
of  such  Judge,  and  no  reason  is  ap- 
parent from  the  petition  why  the  case 
in  which  he  is  interested  cannot  as 
well  be  tried  at  the  place  in  question 
as  at  any  other  place.  Bellevue  Water 
Co.  v.  Stockslager  (1895)  4  Ida.  636; 
43  Pac.  568. 


Alternate  and  Peremptory  Writs. 

Sec.  4998.  The  writ  must  be  either  alternative  or  peremptory.  The 
alternative  writ  must  state  generally  the  allegation  against  the  party 
to  whom  it  is  directed,  and  command  such  party  to  desist  or  refrain 
from  further  proceedings  in  the  action  or  matter  specified  therein, 
until  the  further  order  of  the  court  from  which  it  is  issued,  and  to 
show  cause  before  such  court,  at  a  specified  time  and  place,  why 
such  party  should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings in  such  action  or  matter.  The  peremptory  writ  must  be  in 
a  similar  form,  except  that  the  words  requiring  the  party  to  show 
cause  why  he  should  not  be  absolutely  restrained,  etc.,  must  be  omitted 
and  a  return  day  inserted. 


Historical:  Rev.  St.  1887,  Sec.  49  96. 
C.  C.  P.  1881,  Sec.  753. 

Same:   C.  C. 


California  Legislation : 


P.  1872,  Sec.  1104;  Deeringr's  Code, 
ib.;  Kerr's  Code,  ib. 


Application  of  Preceding  Sections. 

Sec.  4997.  The  provisions  of  the  preceding  sections  from  4980  to 
4989,  both  inclusive,  apply  to  the  proceedings  for  writ  of  prohibition. 


Historical:  Rev.  St.  1887,  Sec.  4997. 
C.  C.  P.  1881,  Sec.  754. 

California   Legislation:  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  1105; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  4. 
WRITS  MAY  ISSUE  AND  BE  HEARD  AT  CHAMBERS. 

Section 

5000.     Issuance  in  vacation. 

Issuance  in  Vacation. 

Sec.  5000.  Writs  of  review,  mandate,  and  prohibition  may  be  is- 
sued by  any  of  the  Justices  of  the  Supreme  Court,  or  by  any  District 
Judge,  in  vacation,  and  may,  in  the  discretion  of  the  Justice  or  Judge 
issuing  the  writ,  be  made  returnable  and  a  hearing  thereon  be  had 
in  vacation. 
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Historical:  Rev.  St.  1887,  Sec.  50  00. 
C.  C.  P.  1881,  Sec.  755. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  1108;  different  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib 


Cross  Reference:  Writs  may  be  is- 
sued and  heard  at  chambers:  Sec. 
3890. 


CHAPTER  5. 
RULES  OF  PRACTICE  AND  APPEALS. 


Section 

5005.    Application  of  general  rules  of 
practice. 


Section 

5006.    Same:  New  trials  and  appeals. 


Application  of  General  Rules  of  Practice. 

Sec.  5005.  Except  as  otherwise  provided  in  this  title,  the  provis- 
ions of  this  Code  relative  to  civil  actions  in  the  District  Court,  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  title. 


C.  P.  1872,  Sec.  1109;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5005. 
See  C.  C.  P.  1881,  Sec.  756. 

California  Legislation:    Simliar:  C. 

Same:  New  Trials  and  Appeals. 

5006.  The  provisions  of  this  Code  relative  to  new  trials  in,  and 
appeals  from,  the  District  Court,  except  in  and  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  title,  apply  to  the  proceedings 
mentioned  in  this  title. 


Historical:  Rev.  St.  1887,  Sec.  5006. 
See  C.  C.  P.  1881,  Sec.  757. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  1110;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  New  trials:  Sees. 
4438-4445.  Appeals:  Sees.  4807- 
4826. 


TITLE  2. 

OF  CONTESTING  CERTAIN  ELECTIONS. 


Section 

5026.  Grounds  of  contest. 

5027.  Term   "incumbent"  defined. 

5028.  Same:     Misconduct  of  judges. 

5029.  Jurisdiction:    Contests  over  ju- 
cial  offices. 

5030.  Same:      Removal     of  county 
seats  and  special  questions. 

50  31.    Same:     County   and  precinct 

officers. 

5032.  Who  may  contest  elections. 

5033.  Complaint    and    security  for 
costs. 

5034.  Same:    Specific  allegations. 
6035.  Issuance  of  summons. 

5036.  Time  for  trial. 

5037.  Postponement  of  trial. 

5038.  Procedure  in  general. 


Section 

5039.  Same:  Testimony. 

5040.  Amendments. 

5041.  Form  and  service  of  process. 

5042.  Voters  to  testify  as  to  qualifi- 
cations. 

5043.  Inspection  of  ballots  and  poll 

books. 

5044.  Same:   Return  to  county  audi- 
tor. 

5045.  Liability  for  costs.* 

5046.  Form  of  judgment. 

5047.  Determination  of  tie  vote. 

5048.  Order  for  possession. 

5049.  Election  declared  void. 
50  50.    Appeal  and  supersedeas. 

5051.  Judgment  of  affirmance. 

5052.  Cost  bond  on  appeal. 


Note:  Jurisdiction  and  proceedings  in  contests  of  State  executive  and 
legislative  offices;   Sees.  39-57. 
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Grounds  of  Contest. 

Sec.  5026.  The  election  of  any  person  to  any  public  office,  the 
location  or  re-location  of  a  county  seat,  or  any  proposition  submitted 
to  a  vote  of  the  people  may  be  contested: 

1.  For  malconduct,  fraud,  or  corruption  on  the  part  of  the 
judges  of  election  in  any  precinct,  township  or  ward,  or  of  any 
board  of  canvassers,  or  any  member  of  either  board,  sufficient  to 
change  the  result. 

2.  When  the  incumbent  was  not  eligible  to  the  office  at  the  time 
of  the  election. 

3.  When  the  incumbent  has  been  convicted  of  felony,  unless 
at  the  time  of  the  election  he  shall  have  been  restored  to  civil  rights. 

4.  When  the  incumbent  has  given  or  offered  to  any  elector, 
or  any  judge,  clerk,  or  canvasser  of  the  election,  any  bribe  or  reward 
in  money,  property,  or  anything  of  value  for  the  purpose  of  pro- 
curing his  election. . 

5.  When  illegal  votes  have  been  received  or  legal  votes  rejected 
at  the  polls  sufficient  to  change  the  result. 

6.  For  any  error  in  any  board  of  canvassers  in  counting  votes  or 
in  declaring  the  result  of  the  election,  if  the  error  would  change  the 
result. 

7.  When  the  incumbent  is  in  default  as  a  collector  and  cus- 
todian of  public  money  or  property. 

8.  For  any  cause  which  shows  that  another  person  was  legally 
elected. 


Historical:  Laws  18  99,  33,  Sec. 
119;  re-enacting  Laws  1890-91,  57, 
Sec.  132. 

Comparative  Legislation:    See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5665. 

What  May  Be  Contested:  Directors 
of  an  irrigation  district  are  public  of- 
ficers whose  election  may  be  contested 
under  this  section.  Hertle  v.  Ball 
(1903)   9  Ida.  193;  72  Pac.  953. 

Term  ' 'Incumbent"  Denned. 

Sec.  5027.  The  term  "incumbent"  in  this  title  means  the  person 
whom  the  canvassers  declare  elected. 


Sufficiency  of  Complaint:  A  com- 
plaint in  an  election  contest  wb  r-h 
charges  a  number  of  omissions  by 
the  judges  in  permitting  certain  things 
to  be  done,  but  fails  to  charge  that 
such  acts  were  done  with  the  knowl- 
edge or  consent  of  the  judges,  is  in- 
sufficient. Ball  v.  Campbell  (1899) 
6  Ida.  754;  59  Pac.  559. 


Historical:  Laws  189  9,  33,  Sec.  120; 
re-enacting  Laws  1890-91,  57,  Sec. 
133. 


Comparative  Legislation:    See  Neb. 

Cobbey's  An.  Stat.  Vol.  2,  Sec. 


Same:  Misconduct  of  Judges. 

Sec.  5028.  When  the  misconduct  complained  oi  is  on  the  part  of 
the  judges  of  election,  it  shall  not  be  held  sufficient  to  set  .  ^ide  the 
election,  unless  the  vote  of  the  precinct,  township  or  ward  would 
change  the  result  as  to  that  office. 


Historical:  Laws  189  9,  33,  Sec.  121; 
re-enacting  Laws  1890-91,  57,  Sec. 
134. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5667. 


Jurisdiction:  Contests  Over  Judicial  Offices. 

Sec.  5029.  The  Supreme  Court  shall  hear  and  determine  contests 
of  the  election  of  Judges  of  the  Supreme  Court,  and  Judges  of  the 
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District  Courts,  and  in  case  they  shall  disagree,  the  Governor  shall 
act  with  them  in  determining  the  contest,  but  no  Judge  of  the  Su- 
preme Court  shall  sit  upon  the  hearing  of  any  case  in  which  he  is  a 
party. 


Historical:  Laws  1899,  33,  Sec.  124; 
re-enacting-  Laws  1890-91,  57,  Sec. 
137,  omitting-  the  words  "and  District 
Attorneys"  as  that  office  is  abolished. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5671. 

Cited:  Hertle  v.  Ball  (1903)  9  Ida. 
193;  72  Pac.  953. 


Same:    Removal  of  County  Seats  and  Special  Questions. 

Sec.  5030.  The  District  Courts  of  the  respective  counties  shall 
hear  and  determine  contests  of  election  in  regard  to  the  removal  of 
county  seats,  and  in  regard  to  any  other  subject  which  may  by  law 
be  submitted  to  the  vote  of  the  people  of  the  county,  and  the  pro- 
ceedings therein  shall  be  conducted  as  near  as  may  be  hereinafter 
provided  for  contesting  the  election  of  county  officers. 


Historical:  Laws  1899,  33,  Sec.  125; 
re-enacting  Laws  1890-91,  57,  Sec. 
138. 

Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5672. 


Cross  Reference:  Contests  of  right 
to  sign  petition  in  removal  cases: 
Sec.  470. 

Cited:  Hertle  v.  Ball  (1903)  9  Ida. 
193;  72  Pac.  953. 


Same:    County  and  Precinct  Officers. 

Sec.  5031.  The  District  Courts  shall  hear  and  determine  contests 
of  all  other  county,  township  and  precinct  officers,  and  officers  of 
the  cities  and  incorporated  villages  within  the  county. 


Historical:  Laws  189  9,  33,  Sec.  12  6; 
re-enacting-  Laws  1890-91,  57,  Sec. 
139. 

Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5673. 

Jurisdiction  of  District  Court:  The 


District  Court  has  jurisdiction  to  hear 
and  determine  election  contests  in- 
volving- the  right  to  directorship  in 
irrigation  districts.  Hertle  v.  Ball 
(1903)   9  Ida.  193;   72  Pac.  953. 


Who  May  Contest  Elections. 

Sec.  5032.  The  election  of  any  person  declared  elected  to  any 
office,  other  than  executive  State  officers  and  members  of  the  Legis- 
lature, may  be  contested  by  any  elector  of  the  State,  judicial  district, 
county,  township,  precinct,  city  or  incorporated  village  in  and  for 
which  the  person  is  declared  elected. 


Cited:  Hertle  v.  Ball  (1903)  9  Ida. 
193;  72  Pac.  953. 


Historical:  Laws  1899,  33,  Sec.  135; 
re-enacting  Laws  1890-91,  57,  Sec. 
148. 

Comparative  Legislation:    See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5682.  1 

Complaint  and  Security  for  Costs. 

Sec.  5033.  The  contestant  shall  file  in  the  proper  court,  within 
twenty  days  after  the  votes  are  canvassed,  a  complaint,  setting  forth 
the  name  of  the  contestant,  and  that  he  is  an  elector  competent  to 
contest  such  election;  the  name  of  the  incumbent,  the  office  con- 
tested, the  time  of  the  election,  and  the  particular  causes  of  contest, 
which  complaint  shall  be  verified  by  the  affidavit  of  the  contestant, 
that  the  causes  set  forth  are  true  as  he  verily  believes.  The  con- 
testant must  also  file  a  .bond,  with  security  to  be  approved  by  the 
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clerk  of  the  court,  or  District  Judge,  as  the  case  may  be,  conditioned 
to  pay  all  costs  in  case  the  election  be  confirmed,  the  complaint  dis- 
missed, or  the  prosecution  fail. 


Historical:  Laws  18  99,  33,  Sec.  136; 
re-enacting  Laws  1890-91,  57,  Sec. 
149. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5683. 


Same:    Specific  Allegations. 

Sec.  5034.  When  the  reception  of  illegal  or  the  rejection  of  legal 
votes  is  alleged  as  a  cause  of  contest,  the  names  of  the  persons  who 
so  voted,  or  whose  votes  were  rejected,  if  known,  with  the  precinct, 
township  or  ward  where  they  voted  or  offered  to  vote,  shall  be  set 
forth  in  the  complaint. 


Historical:  Laws  18  99,  33,  Sec.  13  7; 
re-enacting  Laws  1890-91,  57,  Sec. 
150. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5684. 


Issuance  of  Summons: 

Sec.  5035.  Upon  the  filing  of  such  complaint  summons  shall  issue 
against  the  person  whose  office  is  contested,  in  the  same  manner 
as  in  civil  actions,  and  a  copy  of  the  complaint  shall  in  all  cases 
accompany  the  summons. 


Historical:  Laws  1899,  33,  Sec.  138; 
re-enacting-  Laws  1890-91,  57,  Sec. 
151. 

Comparative  Legislation:    See  Neb. 


Cobbey's  An.  Stat.  Vol  2,  Sec.  5685. 

Cross  Reference:  Service  of  sum- 
mons:   Sec.  4144. 


Time  for  Trial. 

Sec.  5036.  The  cause  shall  stand  for  trial  at  the  expiration  of 
thirty  days  from  the  time  of  service  of  the  summons  and  complaint, 
if  the  court  shall  then  be  in  session;  otherwise,  on  the  first  day  of 
the  next  term  thereafter. 


Historical:  Laws  1899,  33,  Sec.  139; 
re-enacting  Laws  1890-91,  57,  Sec. 
152. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5686. 


Postponement  of  Trial. 

Sec.  5037.  The  trial  shall  proceed  at  the  time  appointed,  unless 
postponed  for  good  cause  shown  by  affidavit,  the  terms  of  which 
postponement  are  in  the  discretion  of  the  court. 


Historical:  Laws  1899,  33,  Sec.  140; 
re-enacting  Laws  1890-91,  57,  Sec. 
153. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5687. 


Procedure  in  General. 

Sec.  5038.  The  proceedings  shall  be  similated  to  those  in  an  action, 
so  far  as  practicable,  but  shall  be  under  the  control  and  direction 
of  the  court,  which  shall  have  all  the  powers  necessary  to  the  right 
hearing  and  determination  of  the  matter;  to  compel  the  attendance 
of  witnesses,  swear  them  and  direct  their  examination;  to  punish 
for  contempt  in  its  presence  or  by  disobedience  to  its  lawful  man- 
date; to  adjourn  from  day  to  day;  to  make  any  order  concerning 
immediate  costs,  and  to  enforce  its  orders  by  attachment.  It  shall 
be  governed  by  the  rules  of  law  and  evidence  applicable  to  the  case. 
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Historical:  Laws  1899,  33,  Sec.  141; 
re-enacting  Laws  1890-91,  57,  Sec. 
154. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5688. 


Same :  Testimony. 

See.  5039.  The  testimony  may  be  oral,  or  by  depositions  taken 
as  in  other  actions  in  the  court  where  the  case  is  tried.  Subpoenas 
for  witnesses  may  be  issued  as  in  other  cases  any  time  after  the 
filing  of  the  complaint. 


Historical:  Laws  1899,  33,  Sec.  142; 
re-enacting-  Laws  1890-91,  57,  Sec. 
155. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5689. 


Amendments* 

Sec.  5040.  The  proceedings  shall  not  be  dismissed  for  want  of 
form,  if  the  particular  causes  of  contest  are  alleged  with  such  cer- 
tainty as  will  sufficiently  advise  the  incumbent  of  the  real  grounds 
of  contest.  If  any  part  of  the  causes  are  held  insufficient  they  may 
be  amended,  but  the  incumbent  will  be  entitled  to  an  adjournment 
if  he  state  on  oath  that  he  has  a  matter  of  answer  to  the  amended 
eauses,  for  the  preparation  of  which  he  needs  further  time.  Such 
adjournment  shall  be  upon  such  terms  as  the  court  deems  reasonable ; 
but  if  all  the  causes  are  held  insufficient,  and  an  amendment  is  asked, 
the  adjournment  shall  be  at  the  cost  of  the  contestant.  If  no  amend- 
ment Is  asked  for  or  made,  or  in  case  of  entire  failure  to  prosecute, 
the  proceedings  may  be  dismissed. 


Historical:  Laws  1899,  33,  Sec.  143; 
re-enacting  Laws  1890-91,  57,  Sec. 
156. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5690. 


Form  and  Service  of  Process. 

Sec.  5041.  The  style,  form  and  manner  of  service  of  process  and 
papers,  and  the  fees  of  officers  and  witnesses  shall  be  the  same  as 
in  other  cases  in  the  court  where  the  cause  is  tried. 


Historical:  Laws  1899,  33,  Sec.  144; 
re=enacting  Laws  1890-91.  57.  Sec. 
157. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5691. 


Voters  to  Testify  as  to  Qualifications. 

Sec.  5042.  The  court  may  require  any  person  called  as  a  witness, 
who  voted  as  such  election,  to  answer  touching  his  qualifications  as 
a  voter;  and  if  he  was  not  a  qualified  voter  in  the  county  where  he 
voted,  then  to  answer  for  whom  he  voted ;  and  if  the  witness  answer 
such  questions  no  part  of  his  testimony  on  that  trial  shall  be  used 
against  him  in  any  criminal  action. 


Historical:  Laws  1899,  33,  Sec.  145; 
re-enacting  Laws  1890-91,  57,  Sec. 
158. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5692. 


Inspection  of  Ballots  and  Poll  Books. 

Sec.  5043.  If  an  inspection  of  the  ballots  or  poll  books  of  any 
election  district  in  this  State  shall  become  necessary  for  the  deter- 
mination of  any  election  contest  before  any  court,  the  presiding 
judge  thereof  may,  by  order  naming  the  district  or  districts,  require 
the  proper  officer  to  procure  the  same  from  the  county  auditor,  or 
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other  person  in  whose  possession  or  custody  the  same  may  be,  and 
such  clerk  or  person  shall  deliver  the  same  to  said  officer,  who  shall 
deliver  them  unopened  to  such  presiding  judge. 


Historical:  Laws  1899,  33,  Sec.  146; 
re-enacting  Laws  1890-91,  57,  Sec. 
159. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5693. 


Same:    Eeturn  to  County  Auditor. 

Sec.  5044.  The  presiding  officer  shall  open  and  inspect  the  same 
in  open  court,  in  the  presence  of  the  parties  or  their  attorneys,  and 
immediately  after  such  inspection  shall  again  seal  them  in  an  envelope 
and  return  them,  by  mail  or  otherwise,  to  the  office  of  the  county 
auditor  in  which  they  were  at  first  required  to  be  filed. 


Historical:  Laws  1899,  33,  Sec.  147; 
re-enacting  Laws  1890-91,  57,  Sec. 
160. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5694. 


Liability  for  Costs. 

Sec.  5045.  The  contestant  and  the  incumbent  are  liable  to  the 
officers  and  witnesses  for  the  costs  made  by  them  respectively.  But 
if  the  election  be  confirmed,  or  the  complaint  be  dismissed,  or  the 
prosecution  fail,  judgment  shall  be  rendered  against  the  contestant 
for  costs;  and  if  the  judgment  be  against  the  incumbent,  or  the 
election  be  set  aside,  it  shall  be  against  him  for  costs. 


Historical:  Laws  1899,  33,  Sec.  148; 
re-enacting  Laws  1890-91,  57,  Sec. 
161. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5695. 


Form  of  Judgment. 

Sec.  5046.  The  judgment  of  the  court  in  cases  of  contested  elec- 
tion shall  confirm  or  annul  the  election  according  to  the  right  of  the 
matter;  or,  jji  case  the  contest  is  in  relation  to  the  election  of  some 
person  to  S%  office,  shall  declare  as  elected  the  person  who  shall 
appear  to  be  duly  elected. 


Historical:  Laws  18  99,  33,  Sec.  149; 
re-enacting  Laws  1890-91,  57,  Sec. 
162. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Gee.  5696. 


Determination  of  Tie  Vote. 

Sec.  5047.  If  it  appears  that  two  or  more  persons  have — or  would 
have  had  if  the  legal  ballots  cast  or  intended  to  be  cast  for  them  had 
been  counted — the  highest  and  an  equal  number  of  votes  for  the 
same  office,  the  persons  receiving  such  votes  shall  decide  by  lot,  in 
such  manner  as  the  court  shall,  by  written  order,  direct,  which  of 
them  shall  be  declared  duly  elected;  and  the  judgment  shall  be  entered 
accordingly. 


Historical:  Laws  18  99,  33,  Sec.  150; 
re-enacting  Laws  1890-91,  57,  Sec. 
163. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5697. 


Order  for  Possession. 

Sec.  5043.  When  either  the  contestant  or  incumbent  shall  be  in 
possession  of  the  office  by  holding  over,  or  otherwise,  the  court  shall, 
if  the  judgment  be  against  the  party  so  in  possession  of  the  office 
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and  in  favor  of  his  antagonist,  issue  an  order  to  carry  into  effect  the 
judgment  of  the  court,  which  order  shall  be  under  the  seal  of  the 
court,  and  shall  command  the  sheriff  of  the  county  to  put  the  suc- 
cessful party  into  possession  of  the  office  without  delay,  and  to 
deliver  to  him  all  books  and  papers  belonging  to  the  same ;  and  the 
sheriff  shall  execute  such  order  as  other  writs. 


Historical:  Laws  1899,  33,  Sec.  151; 
re-enacting  Laws  1890-91,  57,  Sec. 
164. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5698. 


Election  Declared  Void. 

Sec.  5049.  When  the  person  whose  election  is  contested  is  found 
to  have  received  the  highest  number  of  legal  votes,  but  the  election 
is  declared  null  by  reason  of  legal  disqualification  on  his  part,  or  for 
other  causes,  the  person  receiving  the  next  highest  number  of  votes 
shall  not  be  declared  elected,  but  the  election  shall  be  declared  void. 


Historical:  Laws  1899,  33,  Sec.  152; 
re-enacting  Laws  1890-91,  57,  Sec. 
165. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5699. 


Appeal  and  Supersedeas. 

Sec.  5050.  The  party  against  whom  judgment  is  rendered  in  cases 
tried  in  the  District  Court  may  appeal  to  the  Supreme  Court,  and 
if  the  appellant  be  in  possession  of  the  office,  such  appeal  shall  not 
supersede  the  execution  of  the  judgment  of  the  court,  as  provided 
in  the  preceding  section,  unless  he  give  a  bond  with  security,  to  be 
approved  by  the  court,  in  a  sum  to  be  fixed  by  the  court,  and  which 
shall  be  at  least  double  the  probable  compensation  of  such  officer  for 
six  months,  which  bond  shall  be  conditioned  that  he  will  prosecute 
his  appeal  without  delay,  and  that  if  the  judgment  appealed  from 
be  affirmed,  he  will  pay  over  to  the  successful  party  all  compensation 
received  by  him  while  in  possession  of  said  office  after  the  judgment 
appealed  from  was  rendered,  and  such  bond  shall  contain  the  express 
consent  that  judgment  may  be  rendered  against  the  sureties  on  the 
appeal  as  provided  in  the  following  section. 


Historical:  Laws  18  99,  33,  Sec.  153; 
re-enacting  Laws  1890-91,  57,  Sec. 
166. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  570  0. 


Judgment  of  Affirmance. 

Sec.  5051.  If  upon  the  appeal  the  judgment  be  affirmed,  the  appel- 
late court  shall  render  judgment  against  the  appellant  and  the  sureties 
on*  his  bond,  or  either  of  them,  for  the  amount  which  the  appellee 
is  entitled  to  recover  from  the  appellant  on  account  of  such  contest, 
together  with  the  costs;  but  in  such  case  the  sureties,  or  either  of 
them,  shall  be  entitled  to  produce  and  examine  witnesses  concerning 
the  amount  of  such  recovery. 


Historical:  Laws  1899,  33,  Sec.  154; 
re-enacting  Laws  1890-91,  57,  Sec. 
167. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5701. 


Cost  Bond  on  Appeal. 

Sec.  5052.  If  upon  appeal  the  appellant  shall  not  be  in  possession 
of  the  office,  he  shall  give  bond,  with  security  to  be  approved  by 
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CONFESSION  OF  JUDGMENT 


the  court  where  the  judgment  is  rendered,  conditioned  to  pay  all 
costs  that  may  be  adjudged  against  him  upon  such  appeal. 


Historical:  Laws  1899,  33,  Sec.  155; 
re-enacting  Laws  1890-91,  57,  Sec. 
168. 


Comparative  Legislation:  See  Neb, 
Cobbey's  An.  Stat.  Vol.  2,  Sec.  5702. 
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OF  SUMMARY  PROCEEDINGS. 


Chapter 

1.  Confession    of   judgment  without 
action. 

2.  Submitting  a  controversy  without 
action. 


I 


Chapter 

3.  Discharge   of   persons  imprisoned 
on  civil  process. 

4.  Summary  proceedings  for  obtain- 
ing possession  of  real  property. 


CHAPTER  1. 
CONFESSION  OF  JUDGMENT  WITHOUT  ACTION. 


Section 

5660.    Judgment  by  confession. 

5061.  Statement  to  be  filed. 

5062.  Entry  of  judgment. 


Section 

5063.  Same: 
court. 


In  probate   or  justice 


Judgment  by  Confession. 

Sec.  5060.  A  judgment  by  confession  may  be  entered  without 
action,  either  for  money  due  or  to  become  due,  or  to  secure  any 
person  against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter.  Such  judgment  may 
be  entered  in  any  court  having  jurisdiction  for  like  amounts. 


Historical:  Rev.  St.  1887,  Sec.  5060. 
C.  C.  P.  1881,  Sec.  776. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1132;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Statement  to  Be  Filed. 

Sec.  5061.  A  statement  in  writing  must  be  made,  signed  by  the 
defendant  and  verified  by  his  oath,  to  the  following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state  con- 
cisely the  facts  out  of  which  it  arose,  and  show  that  the  sum  con- 
fessed therefor  is  justly  due  or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  concisely  the  facts  constituting  the 
liability,  and  show  that  the  sum  confessed  therefor  does  not  exceed 
the  same. 


Historical:  Rev.  St.  1887,  Sec.  5061. 
C.  C.  P.  1881,  Sec.  777. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1133;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Definition:  A  judgment  entered  pro 
forma  by  consent  of  the  defendant, 


reserving  the  right  of  appeal,  given 
in  writing  by  his  attorney,  is  not  a 
judgment  by  confession  within  the 
meaning  of  this  section.  Harvey  v. 
Bunker  Hill  etc.  Co.  (1890)  2  Ida. 
765;  24  Pac.  30. 


Entry  of  Judgment. 

Sec.  5062.    The  statement  must  be  filed  with  the  clerk  of  the  court 
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in  which  the  judgment  is  to  be  entered,  who  must  endorse  upon  it 
and  enter  in  the  judgment  book,  a  judgment  of  such  court  for  the 
amount  confessed,  with  five  dollars  costs.  The  statement  and  affi- 
davit with  the  judgment  endorsed,  thereupon  becomes  the  judgment 
roll. 


Historical:  Rev.  St.  1887,  Sec.  5062. 
C.  C.  P.  1881,  Sec.  778. 

California  Legislation:     Same  ex- 


cept "ten"  for  "five",  line  4:  C.  C.  P. 
1872,  Sec.  1134;  Deering's  Code,  ib.: 
Kerr's  Code,  ib. 


Same:    In  Probate  or  Justice  Court. 

Sec.  5603.  In  a  probate  or  justice's  court,  where  the  court  has 
the  authority  to  enter  the  judgment,  the  statement  may  be  filed  with 
the  court  or  justice,  who  must  thereupon  enter  in  his  docket  a  judg- 
ment of  his  court  for  the  amount  confessed,  with  three  dollars  costs. 
If  a  transcript  of  such  judgment  be  Med  with  the  clerk  of  the  Dis- 
trict Court,  a  copy  of  the  statement  must  be  filed  with  it. 


Historical:  Rev.  St.  18  87,  Sec.  5063. 
C.  C.  P.  1881,  Sec.  779.  "Clerk  of  the 
District  Court"  for  "District  Clerk". 

California  Legislation:  Same  ex- 
cept "confined  to  justices'  "  courts, 
and  "county  clerk"  for  "clerk  of  Dis- 


trict Court":  C.  C.  P.  1872,  Sec.  1135; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  of 
justices'  courts  to  take  judgment  by 
confession:  .Jec.  4725. 


CHAPTER  2. 
SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 


Section 

5068.  Mode  of  submission. 

5069.  Entry  of  judgment. 


Section 

5  07  0.    I  jpeal 


Mode  of  Submission. 

Sec.  5068.  Parties  to  a  question  in  difference  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon  a  case  con- 
taining the  facts  upon  which  the  controversy  depends,  and  present 
a  submission  of  the  same  to  any  court  which  would  have  jurisdiction 
if  an  action  had  been  brought;  but  it  must  appear,  by  affidavit,  that 
the  controversy  is  real  and  the  proceedings  in  good  faith,  to  deter- 
mine the  rights  of  the  parties.  The  court  must  thereupon  hear  and 
determine  the  case  and  render  judgment  thereon,  as  if  an  action 
were  pending. 


Historical:  Rev.  St.  1§87,  Sec.  5068. 
C.  C.  P.  1881,  Sec.  780. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1138;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Application  of  Statute:  This  statute 
only  applies  to  a  controversy  that  is 
real,  and  is  brought  in  good  faith  to 
determine  the  rights  of  the  party; 
until  the  rights  of  the  party  have  been 


settled  by  a  judgment  of  the  District 
Court,  the  appellate  jurisdiction  of 
the  Supreme  Court  cannot  be  invoked. 
Potter  v.  Talkington  (IS 97)  5  Ida. 
317;  49  Pac.  14. 

Bringing  in  Strangers:  An  order 
by  which  a  stranger  *:o  a  suit  is  made 
a  party  to  an  agreed  case  without  his 
consent,  is  void.  Potter  v.  Talkington 
(1899)  6  Ida.  649;  59  Pac.  362. 


Entry  of  Judgment. 

Sec.  5069.  Judgment  must  be  entered  in  the  judgment  book  as 
in  other  cases,  but  without  costs  for  any  proceeding  prior  to  the 
trial.  The  case,  the  submission  and  a  copy  of  the  judgment  constitute 
the  judgment  roll. 
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Historical:  Rev.  St.  1887,  Sec.  5069. 
C.  C.  P.   1881,  Sec.  781. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1139;  Derring's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Entry  of  judg- 
ment:   Sec.  4454. 


Appeal. 

Sec.  5070.  The  judgment  may  be  tnforced  in  the  same  manner 
as  if  it  had  been  rendered  in  an  action,  and  is  in  t'ie  same  manner 
subject  to  appeal. 


Historical:  Rev.  St.  1887,  Sec.  5070. 
C.  C.  P.  1881,  Sec.  782. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1140;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Potter  v.  Talkington  (1897) 
5  Ida.  317;  49  Pac.  14. 


CHAPTER  3. 

DISCHARGE  OF  PERSONS  IMPRISONED  ON  CIVIL  PROCESS. 


Section 

5075. 

5076. 

5077. 

5078. 

5079. 

5080. 


Right  to  discharge. 

Notice  of  application. 

Service  of  notice. 

Examination  of  debtor. 

Interrogatories  may  be 
pounded. 

Oath  prior  to  discharge. 


pro- 


Section 

5081.  Order  of  discharge. 

50  82.  Re-application  for  discharge. 

5083.  Discharge  is  final. 

5084.  Judgment  remains  in  force. 
508  5.  Discharge  by  order  of  plaintiff. 
508  6.  Advance  of  board  money. 


Right  to  Discharge. 

Sec.  5075.  Any  person  confined  in  jail  on  an  execution  issued  on 
a  judgment  rendered  in  a  civil  action,  must  be  discharged  therefrom 
upon  the  conditions  in  this  chapter  specified. 


Historical:  Rev.  St.  1887,  Sec.  5075. 
C.  C.  P.  1881,  Sec.  783. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1143;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Arrest  in  civil  ac- 
tions:   Sees.  4M0-4266;  Same    in 

justice's  court:     Sees.  4680-4685. 


Notice  of  Application. 

Sec.  5076.  Such  person  must  cause  a  notice  in  writing  to  be  given 
to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain  time  and 
place  he  will  apply  to  the  Judge  of  the  District  Court  of  the  county 
in  which  such  person  may  be  confined;  or,  in  case  of  his  absence  or 
inability  to  act,  to  the  judge  of  the  probate  court  of  the  county  in 
which  such  person  may  be  imprisoned,  for  the  purpose  of  obtaining 
a  discharge  from  his  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  5076. 
C.  C.  P.  1881,  Sec.  784. 

California  Legislation:  Same  ex- 
cept "county  court"  for  "probate 
court":  C.  C.  P.  1872,  Sec.  1144;  same 


as  amended  except  "Superior"  for 
"District"  Court,  and  the  clause  begin- 
ning "or"  and  ending  with  "impris- 
oned" is  omitted:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Service  of  Notice. 

Sec.  5077.  Such  notice  must  be  served  upon  the  plaintiff,  his  agent 
or  attorney,  one  day  at  least  before  the  hearing  of  the  application. 


Historical:  Rev.  St.  1887,  Sec.  5077. 
C.  C.  P.  1881,  Sec.  785. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1145;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Examination  of  Debtor. 

Sec.  5078.  At  the  time  and  place  specified  in  the  notice,  such  per- 
son must  be  taken  before  such  judge,  who  must  examine  him  under 
oath  concerning  his  estate,  and  property,  and  effects,  and  the  dis- 
posal thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is 
committed,  or  any  part  thereof,  and  such  judge  may  also  hear  any 
other  legal  and  pertinent  evidence  that  may  be  produced  by  the 
debtor  or  the  creditor. 


Historical:  Rev.  St.  18  87,  Sec.  5078. 
C.  C.  P.  1881,  Sec.  786. 

California   Legislation :     Same  ex- 


cept the  words  "or  any  part  thereof" 
are  omitted:  C.  C.  P.  1872,  Sec.  1146; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Interrogatories  May  Be  Propounded. 

Sec.  5079.  The  plaintiff  in  the  action  may,  upon  such  examina- 
tion, propose  to  the  prisoner  any  interrogatories  pertinent  to  the 
inquiry,  and  they  must,  if  required  by  him,  be  proposed  and  answered 
in  writing,  and  the  answer  must  be  signed  and  sworn  to  by  the 
prisoner. 


Historical:  Rev.  St.  1887,  Sec.  5079. 
C.  C.  P.  1881,  Sec.  787. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1147;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Oath  Prior  to  Discharge. 

Sec.  5080.  If,  upon  the  examination,  the  judge  is  satisfied  that 
the  prisoner  is  entitled  to  his  discharge,  he  must  administer  to  him 
the  following  oath,  to-wit:     "I,  ,  do  solemnly  swear  that 

I  have  not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dol- 
lars, except  such  as  is  by  law  exempted  from  being  taken  in  execution ; 
and  that  I  have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same  to  my  use, 
or  to  hinder,  delay,  or  defraud  my  creditors,  so  help  me  God." 


Historical:  Rev.  St.  1887,  Sec.  5080. 
C.  C.  P.  1881,  Sec.  788. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1148;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Order  of  Discharge. 

Sec.  5081.  After  administering  the  oath  the  judge  must  issue  an 
order  that  the  prisoner  be  discharged  from  custody,  and  the  officer, 
upon  the  service  of  such  order,  must  discharge  the  prisoner  forth- 
with, if  he  be  imprisoned  for  no  other  cause. 


Historical:  Rev.  St.  1887,  Sec.  5081. 
C.  C.  P.  1881,  Sec.  789. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1149;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Re-Application  for  Discharge. 

Sec.  5082.  If  such  judge  does  not  discharge  the  prisoner,  he  may 
apply  for  his  discharge  at  the  end  of  every  succeeding  thirty  days, 
in  the  same  manner  as  above  provided,  and  the  same  proceedings 
must  thereupon  be  had. 


Historical:  Rev.  St.  1887,  Sec.  5082. 
C.  C.  P.  1881,  Sec.  790. 

California   Legislation:     Same  ex- 


cept "ten"  for  "thirty"  days:  C.  C.  P. 
1872,  Sec.  1150;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Discharge  Is  Final. 

Sec.  5083.  The  prisoner  after  being  so  discharged,  is  forever  ex- 
empted from  arrest  or  imprisonment  for  the  same  debt,  unless  he 
be  convicted  of  having  willfully  sworn  falsely  upon  his  examination 
before  the  judge,,  or  in  taking  the  oath  before  prescribed. 


Historical:  Rev.  St.  188  7,  Sec.  5083. 
C.  C.  P.  1881,  Sec.  791. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1151;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Judgment  Remains  in  Force. 

Sec.  5084.  The  judgment  against  any  prisoner  who  is  discharged, 
remains  in  full  force  against  any  estate  which  may  then,  or  at  any 
time  afterward  during  the  life  of  the  judgment,  belong  to  him,  and 
the  plaintiff  may  take  out  a  new  execution  against  the  goods  and 
estate  of  the  prisoner  in  like  manner  as  if  he  had  never  been  com- 
mitted. 


Historical:  Rev.  St.  1887,  Sec.  5084. 
C.  C.  P.  1881,  Sec.  792. 

California  Legislation:  Same  ex- 
cept the   words   "during  the   life  of 


judgment"  are  omitted:  C.  C.  P.  1872, 
Sec.  1152;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Discharge  by  Order  of  Plaintiff. 

Sec.  5085.  The  plaintiff  in  the  action  may  at  any  time  order  the 
prisoner  to  be  discharged,  and  he  is  not  thereafter  liable  to  imprison- 
ment for  the  same  cause  of  action. 


Historical:  Rev.  St.  1887,  Sec.  5085. 
C.  C.  P.  1881,  Sec.  793. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1153;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Advance  of  Board  Money. 

Sec.  5086.  Whenever  a  person  is  committed  to  jail  on  an  execu- 
tion issued  on  a  judgment  recovered  in  a  civil  action,  the  creditor, 
his  agent  or  attorney,  must  advance  to  the  jailer  on  such  commit- 
ment, sufficient  money  for  the  board  of  the  prisoner,  at  the  rate  pro- 
vided by  law,  for  one  week,  and  must  make  the  like  advance  for 
every  successive  week  of  his  imprisonment;  and  in  case  of  failure 
to  do  so,  the  jailer  must  forthwith  discharge  such  prisoner  from 
custody,  and  such  discharge  has  the  same  effect  as  if  made  by  order 
of  the  creditor. 


Historical:  Rev.  St.  1887,  Sec.  5086. 
C.  C.  P.  1881,  Sec.  794. 

California  Legislation:  Same  ex- 
cept  "support"    for   "board",   line  4, 


and  words  "at  the  rate  provided  by 
law"  omitted:  C.  C.  P.  1872,  Sec. 
1154;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


CHAPTER  4. 

SUMMARY  PROCEEDINGS  FOR  OBTAINING  POSSESSION  OF  REAL 

PROPRETY. 


Section 

5091.  Forcible   entry  denned. 

5092.  Forcible  detainer  denned. 

5093.  Unlawful  detainer  denned. 

5094.  Same:    Service  of  notice. 


Section 

50  95.     Jurisdiction  of  District  Court. 

5096.  Same:    Of  probate  court. 

5097.  Same:    Of  justices'  courts. 

5098.  Parties  defendant. 
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Section 
5099. 
5100. 
5101. 
5102. 
5103. 
5104. 


Parties  generally. 

Complaint. 

Arrest  of  defendant. 

Judgment  by  default. 

Trial  by  jury. 

Sufficiency  of  evidence: 
fenses. 


De- 


Section 

Amendment  of  complaint. 

Judgment:  Treble  damages: 
Restitution. 

Pleadings  must  be  verified. 
Appeal  as  stay. 
Rules  of  practice  in  general. 


510o 
5106. 


5107. 
5108. 
5109. 


Forcible  Entry  Defined. 

Sec.  5091.    Every  person  is  guilty  of  a  forcible  entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house, 
or  by  any  kind  of  violence  or  circumstance  of  terror,  enters  upon  or 
into  any  real  property;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out, 
by  force,  threats,  or  menacing  conduct,  the  party  in  possession. 


Historical:  Rev.  St.  1887,  Sec.  5091. 
C.  C.  P.  1881,  Sec.  795. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1159;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forcible  Detainer  Defined. 

Sec.  5092.   Every  person  is  guilty  of  a  forcible  detainer  who  either : 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully 
holds  and  keeps  possession  of  any  real  property,  whether  the  same 
was  acquired  peacefully  or  otherwise;  or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the  occu- 
pant of  any  lands,  unlawfully  enters  upon  real  property,  and  who, 
after  demand  made  for  the  surrender  thereof,  for  the  period  of  five 
days,  refuses  to  surrender  the  same  to  such  former  occupant.  The  oc- 
cupant of  real  property,  within  the  meaning  of  this  subdivision,  is 
one  who,  within  five  days  preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such  lands. 


P.  1872,  Sec.  1160;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5092. 
C.  C.  P.  1881,  Sec.  796. 

California  Legislation:  Same:  C.  C. 

Unlawful  Detainer  Defined. 

Sec.  5093.  A  tenant  of  real  property,  for  a  term  less  than  life,  is 
guilty  of  an  unlawful  detainer: 

1.  When  he  continues  in  possession,  in  person  or  by  sub-tenant, 
of  the  property,  or  any  part  thereof,  after  the  expiration  of  the 
term  for  which  it  is  let  to  him,  without  the  permission  of  his  land- 
lord, or  the  successor  in  estate  of  his  landlord,  if  any  there  be;  but 
in  case  of  a  tenancy  at  will,  it  must  first  be  terminated  by  notice, 
as  prescribed  in  the  Civil  Code; 

2.  Where  he  continues  in  possession,  in  person  or  by  sub-tenant, 
without  permission  of  his  landlord,  or  the  successor  in  estate  of  his 
landlord,  if  any  there  be,  after  default  in  the  payment  of  rent,  pur- 
suant to  the  lease  or  agreement  under  which  the  property  is  held, 
and  three  days'  notice,  in  writing,  requiring  its  payment,  stating 
the  amount  which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  sub-tenant  in  actual  occu- 
pation of  the  premises,  also  upon  such  sub-tenant.  Such  notice  may 
be  served  at  any  time  within  one  year  after  the  rent  becomes  due. 
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In  all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 
has  held  over  and  retained  possession  for  more  than  sixty  days  after 
the  expiration  of  his  term  without  any  demand  of  possession  or 
notice  to  quit  by  the  landlord,  or  the  successor  in  estate  of  his  land- 
lord, if  any  there  be,  he  shall  be  deemed  to  be  holding  by  permission 
of  the  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there 
be,  and  shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful  detainer 
during  said  year,  and  such  holding  over  for  the  period  aforesaid 
shall  be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant 
to  hold  for  another  year; 

3.  Where  he  continues  in  possession  in  person,  or  by  sub-tenants, 
after  a  neglect  or  failure  to  perform  other  conditions  or  covenants 
of  the  lease  or  agreement  under  which  the  property  is  held,  includ- 
ing any  covenant  not  to  assign  or  sublet,  than  the  one  for  payment 
of  rent,  and  three  days'  notice,  in  writing,  requiring  the  performance 
of  such  conditions  or  covenants,  or  the  possession  of  the  property, 
shall  have  been  served  upon  him,  and  if  there  be  a  sub-tenant  in 
actual  occupation  of  the  premises,  also  upon  such  sub-tenant.  Within 
three  days  after  the  service  of  the  notice,  the  tenant,  or  any  sub- 
tenant in  actual  occupation  of  the  premises,  or  any  mortgagee  of 
the  term,  or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stipulated  rent, 
as  the  case  may  be,  and  thereby  save  the  lease  from  forfeiture; 
Provided,  if  the  covenants  and  conditions  of  the  lease,  violated  by 
the  lessee,  cannot  afterward  be  performed,  then  no  notice  as  last 
prescribed  herein,  need  be  given  to  said  lessee  or  his  sub-tenant 
demanding  the  performance  of  the  violated  covenant  or  conditions 
of  the  lease.  A  tenant  may  take  proceedings  similar  to  those  pre- 
scribed in  this  chapter,  to  obtain  possession  of  premises  let  to  an 
undertenant,  in  case  of  his  unlawful  detention  of  the  premises  under- 
let to  him. 

4.  A  tenant  or  sub-tenant,  assigning  or  sub-letting,  or  com- 
mitting waste  upon,  the  demised  premises  contrary  to  the  covenants 
of  his  lease,  thereby  terminates  the  lease,  and  the  landlord,  or  his 
successor  in  estate,  shall,  upon  service  of  three  days'  notice  to  quit 
upon  the  person  or  persons  in  possession,  be  entitled  to  restitution 
of  possession  of  such  demised  premises  under  the  provisions  of  this 
chapter. 


Historical:  Rev.  St.  1887,  Sec.  5  093. 
C.  C.  P.  1881,  Sec.  797. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  1161;  somewhat 
similar  as  amended:  Deering's  Code, 
ib.;  now  almost  identical  as  amended: 
Kerr's  Code,  ib. 

Cross  Reference:  Termination  of 
tenancy  at  will:    Sec.  30  78. 

Right  to  Serve  Notice:  The  fact 
that  a  lease  reserves  to  the  landlord 
an  option  to  terminate  the  same  upon 
service  of  a  thirty-day  notice  after 
breach  of  covenant  by  the  tenant, 
does  .not  preclude  the  landlord  from 
resorting   to   the   remedy  prescribed 


by  this  section  in  rse  the  tenant  fails 
to  pay  rent  whf  due.  Hunter  v. 
Porter  (1904)  10  Ida.  72;  77  Pac. 
434. 

Sufficiency  of  Notice:  A  notice  di- 
rected to  a  tenant  signed  by  his  land- 
lord, requiring  the  tenant  to  pay  rent: 
in  the  sum  specified  for  a  certain 
term,  or  to  deliver  up  possession  of 
the  premises,  describing  them,  and 
stating  that  the  landlord  will  institute 
l°gal  proceedings  «.o  recover  posses- 
sion with  treble  rent  ivi  case  of  non- 
compliance with  the  notice,  is  suffi- 
cient under  this  section.  Ib. 

Effect  of  Notice:     The  service  of 
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notice  under  this  section,  together  due,  together  with  interest,  damages 
with  the  commencement  of  action  for  and  costs  at  any  time  within  five  days 
unlawful  detainer,  based  on  the  ten-  after  judgment,  as  provided  in  Re- 
ant's  failure  to  pay  rent  when  due,  vised  Statutes,  Sec.  5106,  keeps  the 
does  not  primarily  terminate  or  for-  lease  alive  and  saves  it  from  for- 
feit the  lease,  but  the  payment  of  rent  feiture.  Ib. 

Same:    Service  of  Notice. 

Sec.  5094.  The  notices  required  by  the  preceding  section  may  be 
served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  be  absent  from  his  place  of  residence  and  from  his 
usual  place  of  business,  by  leaving  a  copy  with  some  person  of  suit- 
able age  and  discretion  at  either  place,  and  sending  a  copy  through 
the  mail  addressed  to  the  tenant  at  his  place  of  residence;  or,  if 
such  place  of  residence  and  business  cannot  be  ascertained,  or  a 
person  of  suitable  age  or  discretion  cannot  be  found  there,  then  by 
affixing  a  copy  in  a  conspicuous  place  on  the  property,  and  also 
delivering  a  copy  to  a  person  there  residing,  if  such  person  can  be 
found;  and  also  sending  a  copy  through  the  mail  addressed  to  the 
tenant  at  the  place  where  the  property  is  situated.  Service  upon  a 
sub-tenant  may  be  made  in  the  same  manner. 


Historical:  Rev.  St.  1887,  Sec.  5094. 
C.  C.  P.  1881,  Sec.  798. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  1162;  now  same  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Hunter  v.  Porter  (190  4)  10 
Ida.  72;  77  Pac.  434. 


Jurisdiction  of  District  Court. 

Sec.  5095.  The  District  Court  of  the  county  in  which  the  property 
or  some  part  of  it,  is  situated,  has  jurisdiction  of  proceedings  under 
this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  5095. 
C.  C.  P.  1881,  Sec.  799. 

California  Legislation:  Same  ex- 
cept "county"   for  "district",   line  1: 


C.  C.  P.  1872,  Sec.  1163;  different  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:     Of  Probate  Court. 

Sec.  5096.  The  probate  court  of  the  county  in  which  the  property, 
or  some  part  of  it,  is  situated,  has  jurisdiction  of  proceedings  under 
this  chapter  when  the  whole  amount  of  rent  and  damages  claimed 
does  not  exceed  five  hundred  dollars. 

Historical:  Rev.  St.  1887,  Sec.  5096. 
C.  C.  P.  1881,  Sec.  800. 

Same:    Of  Justices'  Courts. 

Sec.  5097.  Justices'  courts  have  jurisdiction  of  proceedings  under 
this  chapter  where  the  whole  amount  of  rent  and  damages  claimed 
does  not  exceed  three  hundred  dollars. 

Historical:   Rev.  St.  188  7,  Sec.  5097. 
C.  C.  P.  1881,  Sec.  801. 

Parties  Defendant. 

Sec.  5098.  No  person  other  than  the  tenant  of  the  premises,  and 
sub-tenant,  if  there  be  one,  in  the  actual  occupation  of  the  prem- 
ises when  the  notice  herein  provided  for  was  served,  need  be  made 
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parties  defendant  in  the  proceeding,  nor  shall  any  proceeding  abate 
nor  the  plaintiff  be  non-suited  for  the  non- joinder  of  any  persons 
who  might  have  been  made  parties  defendant;  but  when  it  appears 
that  any  of  the  parties  served  with  process  or  appearing  in  the  pro- 
ceeding are  guilty  of  the  offense  charged,  judgment  must  be  ren- 
dered against  them.  Any  person  who  shall  become  a  sub-tenant  of 
the  premises  or  any  part  thereof  after  the  service  of  notice  as  pro- 
vided in  this  chapter  shall  be  bound  by  the  judgment.  In  case  a 
married  woman  be  a  tenant  or  a  sub-tenant,  her  coverture  shall 
constitute  no  defense;  but  in  case  her  husband  be  not  joined,  or 
unless  she  be  doing  business  as  a  sole  trader,  an  execution  issued 
upon  a  personal  judgment  against  her,  can  only  be  enforced  against 
property  on  the  premises  at  the  commencement  of  the  action. 


Historical:  Rev.  St.  1887,  Sec.  5098. 
C.  C.  P.  1881,  Sec.  802. 

California  Legislation:   Similar:  C. 


C.  P.  1872,  Sec.  1164;  as  amended 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Parties  Generally. 

Sec.  5099.  Except  as  provided  in  the  preceding  section,  the  pro- 
visions of  this  Code  relating  to  parties  to  civil  actions  are  applicable 
to  this  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  5099. 
C.  C.  P.  1881,  Sec.  803. 

California    Legislation:  Substan- 


tially same:  C.  C.  P.  1872,  Sec.  1165; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Complaint. 

Sec.  5100.  The  plaintiff  in  his  complaint,  which  shall  be  in  writ- 
ing, must  set  forth  the  facts  on  which  he  seeks  to  recover  and 
describe  the  premises  with  reasonable  certainty  and  may  set  forth 
therein  any  circumstances  of  fraud,  force,  or  violence  which  may 
have  accompanied  the  alleged  forcible  entry,  or  forcible  or  unlawful 
detainer,  and  claim  damages  therefor.  In  case  the  unlawful  de- 
tainer charged  be  after  default  in  the  payment  of  rent,  the  com- 
plaint must  state  the  amount  of  such  rent.  Upon  filing  the  com- 
plaint, a  summons  must  be  issued  thereon  returnable  as  in  other 
cases. 


Cross  Reference:  Summons  in  Dis- 
trict Courts:  Sec.  4140;  in  probate 
and  justices'  courts:     Sec.  4655. 


Historical:  Rev.  St.  1887,  Sec.  5100. 
C.  C.  P.  1881,  Sec.  804. 

California  Legislation:  Different:  C. 
C.  P.  1872,  Sec.  1166;  similar  in  part 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Arrest  of  Defendant. 

Sec.  5101.  If  the  complaint  presented  establishes,  to  the  satisfac- 
tion of  the  judge  or  justice,  fraud,  force,  or  violence  in  the  entry 
or  detainer,  and  that  the  possession  held  is  unlawful,  he  may  make 
an  order  for  the  arrest  of  the  defendant. 


Historical:  Rev.  St.  188  7,  Sec.  5101. 
C.  C.  P.  1881,  Sec.  805. 

California  Legislation:  Same  ex- 
cept "or  justice",  line   2,   omitted:  C. 


C  P.  1872,  Sec.  1168;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Judgment  by  Default. 

Sec.  5102.    If,  at  any  time  appointed,  the  defendant  do  not  appear 
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and  defend,  the  court  must  enter  his  default  and  render  judgment 
in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 


Historical:  Rev.  St.  18  87,  Sec.  5102. 
C.  C.  P.  1881,  Sec.  806. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1169;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Nature  of  Defense:  This  section 
contemplates  a  simple  defense  to  the 
charge    of  forcible   or   unlawful  de- 


tainer, and  does  not  authorize  the  de- 
fendant to  seek  affirmative  relief  by 
way  of  cross-complaint  or  counter 
claim  for  unliquidated  damages  aris- 
ing out  of  a  breach  of  covenant  by 
the  lessor.  Hunter  v.  Porter  (190  4) 
10  Ida.  72;  77  Pac.  434. 


Trial  by  Jury. 

Sec.  5103.  Whenever  an  issue  of  fact  is  presented  by  the  plead- 
ings, it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in 
other  cases.  The  jury  shall  be  formed  in  the  same  manner  as  other 
trial  juries  in  the  court  in  which  the  action  is  pending. 


Historical:  Rev.  St.  1887,  Sec.  5103. 
C.  C.  P.  1881,  Sec.  808. 

California  Legislation:   Different:  C. 


C.  P.  1872,  Sec.  1171;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Sufficiency  of  Evidence:  DeZ  nses. 

Sec.  5104.  On  the  trial  of  any  proceeding  for  any  forcible  entry 
or  forcible  detainer,  the  plaintiff  shall  only  be  required  to  show,  in 
addition  to  the  forcible  entry  or  forcible  detainer  complained  of, 
that  he  was  peaceably  in  the  actual  possession  at  the  time  of  the 
forcible  entry,  or  was  entitled  to  the  possession  at  the  time  of  the 
forcible  detainer.  The  defendant  may  show  in  his  defense  that  he 
or  his  ancestors,  or  those  whose  interest  in  such  premises  he  claims, 
have  been  in  the  quiet  possession  thereof  for  the  spaci  of  one  whole 
year  together  next  before  the  commencement  of  the  proceedings, 
and  that  his  interest  therein  is  not  then  ended  or  determined;  and 
such  showing  is  a  bar  to  the  proceedings. 


Historical:  Rev.  St.  1887,  Sec.  5104. 
C.  C.  P.  1881,  Sec.  809. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1172;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Amendment  of  Complaint. 

Sec.  5105.  When,  upon  the  trial  of  any  proceeding  under  this  chap- 
ter, it  appears  from  the  evidence  that  the  defendant  has  been  guilty  of 
either  a  forcible  entry  or  a  forcible  or  unlawful  detainer,  and  other 
than  the  offense  charged  in  the  complaint,  the  judge  must  order  that 
such  complaint  be  forthwith  amended  to  conform  to  such  proofs. 
Such  amendment  must  be  without  any  imposition  of  terms.  No 
continuance  shall  be  permitted  upon  account  of  such  amendment, 
unless  the  defendant,  by  affidavit  filed,  shows  t©  the  satisfaction  of 
the  court  good  cause  therefor. 


1  Historical:  Kev.  St.  1887,  Sec.  5105. 
C.  <S.  P.  1881,  Sec.  810. 

California  Legislation:  Same  ex- 
cept the  words  "or  unlawful"  line  3, 


omitted:  C.  C.  P.  1872,  Sec.  1173; 
same  except  "made"  inserted  after 
"be",  line  6:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Judgment:  Treble  Damages:  Restitution. 

Sec.  5106.  If,  upon  the  trial,  the  verdict  of  the  jury,  or,  if  the 
case  be  tried  without  a  jury,  the  finding  of  the  court,  be  in  favor  of 
the  plaintiff  and  against  the  defendant,  judgmer-t  shall  be  entered 
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for  the  restitution  of  the  premises;  and  if  the  proceeding  be  for  an 
unlawful  detainer  after  neglect  or  failure  to  perform  the  conditions 
or  covenants  of  the  lease  or  agreement  under  which  the  property  is 
held,  or  after  default  in  the  payment  of  rent,  the  judgment  shall 
also  declare  the  forfeiture  of  such  lease  or  agreement.  The  jury, 
or  the  court,  if  the  proceeding  be  tried  without  a  jury, 
shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any 
forble  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged  in  the 
complaint  and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in  the  payment 
of  rent,  and  the  judgment  shall  be  rendered  against  the  defendant 
guilty  of  the  forcible  entry,  or  forcible  or  unlawful  detainer,  for  three 
times  the  amount  of  the  damages  thus  assessed,  and  of  the  rent 
found  due.  When  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  rent,  and  the  lease  or  agreement  under 
which  the  rent  is  payable  has  not  by  its  terms  expired,  execution 
upon  the  judgment  shall  not  be  issued  until  the  expiration  of  five 
days  after  the  entry  of  the  judgment,  within  which  time  the  tenant, 
or  any  sub-tenant,  or  any  mortgagee  of  the  term,  or  other  party 
interested  in  its  continuance,  may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest  thereon,  and  the  amount 
of  the  damages  found  by  the  jury  or  the  court  for  the  unlawful  de- 
tainer, and  the  costs  of  the  proceeding,  and  thereupon  the  judgment 
shall  be  satisfied  and  the  tenant  be  restored  to  his  estate ;  but  if  pay- 
ment as  here  provided  be  not  made  within  the  five  days,  the  judg- 
ment may  be  enforced  for  its  full  amount,  and  for  the  possession 
of  the  premises.  In  all  other  cases  the  judgment  may  be  enforced 
immediately. 


Historical:  Rev.  St.  1887,  Sec.  5106. 
C.  C.  P.  1881,  Sec.  811. 

California  Legislation:  Different: 
C.  C.  P.  1872,  Sec.  1174;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cross  Reference:  Treble  damages 
may  be  recovered  in  actions  for  forci- 
ble entry  or  unlawful  detainer:  Sec. 
4533. 

Cited:  Hunter  v.  Porter  (1904)  10 
Ida.  72;  77  Pac.  434. 


Pleadings  Must  Be  Verified. 

Sec.  5107.    The  complaint  and  answer  must  be  verified. 


Historical:  Rev.  St.  1887,  Sec.  5107. 
C.  C.  P.  1881,  Sec.  812. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  1175;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Appeal  as  Stay. 

Sec.  5108.  An  appeal  taken  by  the  defendant  does  not  stay  pro- 
ceedings upon  the  judgment  unless  the  court  so  directs. 


Historical:  Rev.  St.  1887,  Sec.  5108. 
C.  C.  P.  1881,  Sec.  813. 

California  Legislation:  Same  ex- 
cept "county"  inserted  before  "court", 


line  2:  C.  C.  P.  1872,  Sec.  1176;  now 
similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Rules  of  Practice  in  General. 

Sec.  5109.  The  provisions  of  this  Code  relative  to  civil  actions, 
appeals  and  new  trials,  so  far  as  they  are  not  inconsistent  with  the 
provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in 
this  chapter- 
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Historical:  Rev.  St.  1887,  Sec.  5109. 
C.  C.  P.  1881,  Sec.  814. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  1178;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  New  trials:  Sees. 
4438-4445.    Appeals:  Sees.  4807-4826. 


TITLE  4. 

OF  THE  ENFORCEMENT  OF  LIENS. 


Chapter 

1.  Liens  for  work  performed  and 
material  furnished  for  buildings, 
mining  claims,  etc. 

2.  Liens  upon  saw  logs,  spars,  etc. 


Chapter 

3.  Farm  laborers'  liens. 

4.  Preference  of  claims  for  wages. 

5.  Construction  of  title. 


Note:  Enforcement  of  other  irens:  Liens  for  service  of  stallions,  bulls 
and  jacks:  Sees.  3451-3457.  Liens  for  repair  of  personal  property:  Sec. 
3447.  Agister's  liens:  Sec.  3446.  Pledges:  Sees.  3429-3439.  Municipal 
improvement  liens:  Sees.  2238,  2353.  Water  contracts  on  Carey  Act  lands: 
Sec.  1629.    Transfer  tax  liens:    Sec.  1897. 

CHAPTER  1. 

LIENS  FOR  WORK  PERFORMED  AND  MATERIALS  FURNISHED  FOR 

BUILDINGS,  MINING  CLAIMS,  ETC. 


Section 

5110.  Right  to  lien. 

5111.  Liens  on  municipal  buildings. 

5112.  Lien  for  improving  lots. 

5113.  Land  subject  to  lien. 

5114.  Liens  preferred  claims. 

5115.  Claim  of  lien. 

5116.  Claims  against  two  buildings. 

5117.  Record  of  lien  claims. 

5118.  Duration  of  lien. 


Section 

5119.  Recovery  by  contractor:  De- 
duction of  debts  to  sub-con- 
tractors. 

5120«    Judgment  to  declare  priority. 

5121.  Joinder  of  actions:  Attorney's 
fees. 

5122.  Exemption  of  materials  from 
execution. 

5123.  Action  to  recover  debt. 

5124.  Rules  of  practice  and  appeals. 


Right  to  Lien. 

Sec.  5110.  Every  person  performing  labor  upon,  or  furnishing 
materials  to  be  used  in  the  construction,  alteration  or  repair  of,  any 
mining  claim,  building,  wharf,  bridge,  ditch,  dike,  flume,  tunnel, 
fence,  machinery,  railroad,  wagon  road,  acqueduct  to  create  hydraulic 
power,  or  any  other  structure,  or  who  performs  labor  in  any  mine 
or  mining  claim,  has  a  lien  upon  the  same  for  the  work  or  labor  done 
or  materials  furnished,  whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improvement  or  his  agent;  and 
every  contractor,  sub-contractor,  architect,  builder  or  any  person 
having  charge  of  any  mining  claim,  or  of  the  construction,  alteration 
or  repair,  either  in  whole  or  in  part,  of  any  building  or  other  im- 
provement, as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  this  chapter :  Provided,  That  the  lessee  or  lessees 
of  any  mining  claim  shall  not  be  considered  as  the  agent  or  agents 
of  the  owner  under  the  provisions  of  this  chapter. 


Historical:  Laws  18  99,  147,  Ch.  1, 
Sec.  1;  re-enacting  Laws  1893,  49,  Ch. 
1,    Sec.  1. 


Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5900. 
California:    Similar  in  part:    C.  C.  P. 
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1872,  Sec.  1183;  amended:  Deering's 
Code,  ib.;  further  amended:  Kerr's 
Code,  ib. 

Cited:  (Concur. 
Lane  (1900)  7  Ida 
Creer    v.  Cache 
(1894)  4  Ida.  280; 

Definition:  The 


op.)    Salisbury  v. 
370;  63  Pac.  383; 
Valley     Canal  Co. 
38  Pac.  653. 

term  "mining 


claims"  as  used  in  this  section,  in- 
cludes patented  as  well  as  unpatented 
mining  ground.  (Dis.  op.)  Salisbury  v. 
Lane  (1900)  7  Ida.  370;  63  Pac.  383. 

Right  to  Lien:  A  party  construct- 
ing a  branch  or  section  of  a  new  ca- 
nal or  performing  labor  thereon  in  its 
construction  under  a  contract  with 
the  owner,  is  entitled  to  a  lien  upon 
such  branch  for  any  balance  due  him 
for  such  labor  and  need  not  claim  a 
lien  on  the  whole  system  of  canals  of 
which  the  branch  is  a  part.  Creer  v. 
Cache  Valley  Canal  Co.  (1894)  4  Ida. 
280;  38  Pac.  653. 

In  order  to  entitle  one  to  a  lien 
for  materials  furnished,  the  same 
must  have  been  used  on  a  particular 
building;    there   can   be   no   lien  for 


materials  furnished  under  a  general 
sale.  Colo.  Iron  Wks.  v.  Riekenberg 
(1896)   4  Ida.  705;  43  Pac.  681. 

Where  a  quartz  mill  is  located  upon 
and  belongs  to  a  mine  and  is  worked 
as  a  part  of  the  same,  a  laborer  who 
works  as  an  amalgamator  in  the  mill 
and  is  employed  generally,  in  keeping 
the  machinery  in  order,  is  entitled  to 
a  lien  on  the  mine  for  the  labor 
which  he  performs.  Thompson  v. 
Wise  Boy  Min.  etc.  Co.  (1903)  9  Ida. 
363;    74   Pac.  958. 

Waiver  of  Lien:  Where  credit  is 
given  to  a  party  in  possession  of  a 
mining  claim  under  an  option  to  pur- 
chase and  not  to  the  owner,  no  lien 
is  enforceable  against  the  owner  or 
his  property.  Steel  v.  Argen.  Min.  Co. 
(  1895)  4  Ida.  505;  42  Pac.  585. 

Attempted  Creation  by  Trespasser: 

One  who  unlawfully  goes  into  posses- 
sion of  mining  property  against  the 
consent  of  the  owner,  cannot  create 
liens  against  it,  under  this  section. 
Idaho  Gold  Min.  Co.  v.  Winchell 
(1899)  6  Ida.  729;  59  Pac.  533. 


Liens  on  "Municipal  Buildings. 

Sec.  5111.  Every  sub-contractor,  laborer  or  other  person,  who 
performs  labor,  or  furnishes  material,  for  any  original  contractor 
or  sub-contractor,  to  be  used  in  the  construction,  alteration  or  repair 
of  any  building,  machinery  or  other  structure,  for  any  county,  city, 
town  or  school  district,  has  a  lien  upon  such  building,  machinery 
or  structure,  and  all  the  provisions  of  this  chapter  respecting  the 
securing  and  enforcing  of  mechanics'  liens  shall  apply  thereto,  so 
far  as  applicable. 

Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  2;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  2. 

Lien  for  Improving  Lots. 

Sec.  5112.  Any  person  who,  at  the  request  of  the  owner  of  any 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or  otherwise 
improves  the  same,  or  the  street  in  front  of  or  adjoining  the  same, 
has  a  lien  upon  such  lot  for  his  work  done  or  material  furnished. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  3;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  3. 

Comparative  Legislation:  See  Wash- 


ington: Bal.  An.  Code,  Sec.  5902. 
California:  Same  except  "and  materi- 
als furnished"  for  "or  material  fur- 
nished":    C.  C.  P.  1872,  Sec.  1184. 


Land  Subject  to  Lien. 

Sec.  5113.  The  land  upon  which  any  building,  improvement  or 
structure  is  constructed,  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use  and 
occupation  thereof,  to  be  determined  by  the  court  on  rendering 
judgment,  is  also  subject  to  the  lien,  if,  at  the  commencement  of 
the  work  or  of  the  furnishing  of  the  material  for  the  same,  the  land 
belonged  to  the  person  who  caused  said  building,  improvement  or 
structure  to  be  constructed,  altered  or  repaired,  but  if  such  person 
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owns  less  than  a  fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  4;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  4. 

Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5901. 
California:  Similar:  C.  C.  P.  1872, 
Sec.  1185;  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Creer  v.  Cache  "Valley  Ca- 
nal Co.   (1894)   4  Ida.  280;   38  Pac. 


65  3;  Steel  v.  Argen.  Min.  Co.  (1895) 
4  Ida.  505;  42  Pac.  585. 

Determination  of  Necessary  Land: 
It  is  error  for  the  court  in  decreeing 
the  foreclosure  of  a  mechanic's  lien 
to  fail  to  find  the  amount  of  land 
necessary  for  the  convenient  use  of 
the  property  to  be  sold.  Robertson  v. 
Moore  (1904)  10  Ida.  115;  77  Pac. 
218. 


Liens  Preferred  Claims. 

Sec.  5114.  The  liens  provided  for  in  this  chapter  are  preferred  to 
any  lien,  mortgage  or  other  incumbrance,  which  may  have  attached 
subsequent  to  the  time  when  the  building,  improvement  or  struc- 
ture was  commenced,  work  done,  or  materials  were  commenced  to 
be  furnished;  also  to  any  lien,  mortgage,  or  other  incumbrance,  of 
which  the  lien  holder  had  no  notice,  and  which  was  unrecorded  at 
the  time  the  building,  improvement  or  structure  was  commenced, 
work  done,  or  the  materials  were  commenced  to  be  furnished. 


terialman  commenced  to  furnish  the 

material,  must  be  taken  into  consid- 
eration in  determining  the  priority  of 
such  liens  over  such  mortgage  lien. 
All  liens  for  labor  commenced,  or  ma- 
terials commenced  to  be  furnished 
prior  to  recording  said  mortgages,  are 
subordinate  to  said  mortgages,  when 
such  work  is  done  and  material  fur- 
nished by  persons  not  theretofore 
connected  with  the  construction  of 
the  building.  (Ailshie,  J.,  dissents.) 
Pacific  States  etc.  Co.  v.  Dubois 
(1905)  11  Ida.  319;  83  Pac.  513. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  5;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  5. 

Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5903. 
California:  Same:  C.  C.  P.  1872,  Sec. 
118  6;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Priorities:  When  mortgages  and 
other  liens  are  involved  in  the  fore- 
closure of  mechanic's  and  material- 
men's liens,  the  time  or  date  when 
the  building  was  commenced,  or  the 
laborer  began  to  work,  or  the  ma- 
Claim  of  Lien. 

Sec.  5115.  Every  original  contractor  claiming  the  benefit  of  this 
chapter  must,  within  ninety  days,  and  every  other  person  must, 
within  sixty  days,  after  the  completion  of  any  building,  improvement 
or  structure,  or  after  the  completion  of  the  alteration  or  repair 
thereof,  or  in  case  he  ceases  to  labor  thereon  before  the  completion 
thereof,  then  after  he  so  ceases  to  labor  or  after  he  has  ceased  to 
labor  thereon  for  any  cause,  or  after  he  has  ceased  to  furnish  ma- 
terials therefor,  or  after  the  performance  of  any  labor  in  a  mine  or 
mining  claim,  file  for  record  with  the  county  recorder  for  the  county 
in  which  such  property  or  some  part  thereof  is  situated,  a  claim 
containing  a  statement  of  his  demand,  after  deducting  all  just  credits 
and  offsets,  with  the  name  of  the  owner,  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed  or  to 
whom  he  furnished  the  materials,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for  identification, 
which  claim  must  be  verified  by  the  oath  of  the  claimant,  his  agent 
or  attorney,  to  the  effect  that  the  affiant  believes  the  same  to  be  just. 

1,  Sec.  6;  amended  Laws  1895,  48,  Ch. 
1,  Sec.  1. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  6;  re-enacting  Laws  1893,  49,  Ch. 
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Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5904. 
California:  Similar  in  part:  C.  C. 
P.  1872,  Sec.  1187;  as  amended:  Deer- 
ing's  Code,  ib.;  additional  provisions 
as  amended:    Kerr's  Code,  ib. 

Time  to  File  Lien:  A  materialman 
who  contracts  direct  with  the  owner 
and  has  no  privity  of  interest  or  con- 
tract with  the  contractor,  is  an  orig- 
inal contractor  and  entitled  to  the 
time  given  to  such  contractors  within 
which  to  file  his  lien.  Colo.  Iron  Wks. 
v.  Riekenberg  (1894)  4  Ida.  262;  38 
Pac.  651. 

Sufficiency  of  Notice:  The  notice  of 
lien  must  contain  a  direct  and  une- 
quivocal allegation  of  the  name  of 
the  owner;   a  notice  headed  "A  and 

B,  subcontractors  and   claimants,  v. 

C,  contractor,  and  D,  owner",  is  in- 
sufficient. White  v.  Mullins  (1892)  3 
Ida.  434;  31  Pac.  801.  A  statement 
in  a  lien  notice  that  the  work  was* 
performed  and  the  materials  fur- 
nished upon  a  certain  mining  claim, 
"the  property  of  the  defendant",  is 
not  a  sufficient  compliance  with  this 
section.  Steel  v.  Argen.  Min.  C^. 
(1895)    4  Ida.  505;   42  Pac.   585.  A 


notice  of  claim  of  lien  for  the  con- 
struction of  a  canal  which  states  that 
a  certain  company  is  the  name  of  the 
owner  and  is  the  reputed  owner  of 
the  premises  therein  described,  and 
caused  the  said  canal  to  be  con- 
structed and  excavated,  is  sufficient. 
Creer  v.  Cache  Valley  Canal  Co. 
(1894)   4  Ida.  280;   38  Pac.  653. 

A  mechanic's  lien  for  the  construc- 
tion of  a  canal  need  not  charge  or 
claim  a  lien  upon  the  land  or  right 
of  way.  Ib.  Where  work  is  done 
upon  a  group  of  placer  mining  claims 
owned  by  the  same  person  and  com- 
monly known  under  the  same  name, 
a  description  of  the  claims  under 
such  common  name,  together  with  a 
description  of  the  place  of  location, 
is  sufficient  in  a  notice  of  lien.  Phil- 
lips v.  Salmon  River  Min.  etc.  Co. 
(1903)  9  Ida.  149;  72  Pac.  886. 

The  notice  of  lien  should  contain  a 
statement  of  the  demand;  the  name 
of  the  owner  or  reputed  owner,  if 
known;  the  name  of  the  person  by 
whom  employed;  a  description  of  the 
property  and  must  be  verified.  Rob- 
ertson v.  Moore  (1904)  10  Ida.  115; 
■37  Pac.  218. 


Claims  Against  Two  Buildings. 

Sec.  5116.  In  every  case  in  which  one  claim  is  filed  against  two 
or  more  buildings,  mines,  mining  claims,  or  other  improvements, 
owned  by  the  same  person,  the  person  filing  such  clacm  must,  at  the 
same  time,  designate  the  amount  due  him  on  each  of  said  buildings, 
mines,  mining  claims,  or  other  improvement;  otherwise  the  lien  of 
such  claim  is  postponed  to  other  liens.  The  lien  of  such  claim  does 
not  extend  beyond  the  amount  designated  as  against  other  creditors 
having  liens  by  judgment,  mortgage,  or  otherwise,  upon  either  of 
such  buildings,  or  other  improvements,  or  upon  the  land  upon  which 
the  same  are  situated. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  7;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  7. 

Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5907. 
California:  Similar:  C.  C.  P.  1872, 
Sec.  1188;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Kecord  of  Lien  Claims. 


Filing  Blanket  Liens:  Where  a  com- 
pany owns  three  mining  claims  and  a 
lien  is  filed  against  all  of  them  with- 
out specifying  the  amount  due  on 
each,  such  lien  is  postponed  to  other 
liens  but  is  not  void.  Phillips  v.  Sal- 
mon River  Mining  etc.  Co.  (1903)  9 
Ida.  149;   72  Pac.  886. 


Sec.  5117.  The  county  recorder  must  record  the  claims  mentioned 
in  this  chapter  in  a  book  kept  by  him  for  that  purpose,  which  record 
must  be  indexed,  as  deeds  and  other  conveyances  are  required  by 
law  to  be  indexed,  and  for  wh:ch  he  may  receive  the  same  fees  as 
are  allowed  by  law  for  recording  deeds  or  other  instruments. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  8;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  8. 

Comparative  Legislation:   See  Wash- 


ington: Bal.  An.  Code,  Sec.  5905. 
California:  Similar:  C.  C.  P.  1872, 
Sec.  1189;  Deeiin&'s  CoJe,  ib.:  Ken's 
Code.  ib. 
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Durrticn  of  Lien. 

Sec.  5118.  No  lien  provided  for  in  this  chapter  binds  any  building, 
mining  claim,  improvement  or  structure  for  a  longer  period  than 
six  months  after  the  claim  has  been  filed,  unless  proceedings  be  com- 
menced in  a.  proper  court  within  that  time  to  enforce  such  lien ;  or, 
if  a  credit  be  given,  then  six  months  after  the  expiration  of  such 
credit ;  but  no  lien  shall  continue  in  force  under  this  chapter  for  a 
longer  period  than  two  years  from  the  time  the  work  is  completed, 
or  credit  given,  unless  proceedings  to  enforce  the  same  shall  have 
been  commenced.  . 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  9;  re-enacting  Laws  1893,  49,  Ch. 
1,  Sec.  9. 

Comparative  Legislation:  See  Wash- 


ington: Bal.  An.  Code,  Sec.  5908. 
California:  Similar:  C.  C.  P.  1S72, 
Sec.  1190;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Recovery  by  Contractor:  Deduction  of  Debts  to  Sub-Contractors. 

Sec.  5119.  The  original  or  sub-contractor  shall  be  entitled  to  re- 
cover, upon  the  claim  filed  by  him,  only  such  amount  as  may  be 
due  to  him  according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and  materials  furnished  to 
him  as  aforesaid,  of  which  claim  of  lien  shall  have  been  filed  as  re- 
quired by  this  chapter,  and  in  all  cases  where  a  claim  shall  be  filed 
under  this  chapter  for  work  done  or  materials  furnished  to  any  sub- 
contractor, he  shall  defend  any  action  brought  thereupon  at  his  own 
expense;  and  during  the  pendency  of  such  action,  the  person  in- 
debted to  the  contractor  may  withhold  from  such  contractor  the 
amount  of  money  for  which  claim  is  filed;  and  in  case  of  judgment 
upon  the  lien,  the  person  indebted  in  the  contract  shall  be  entitled 
to  deduct  from  any  amount  due  or  to  become  due  by  him  to  such 
contractor,  the  amount  of  such  judgment  and  costs;  and  if  the 
amount  of  such  judgment  and  costs  shall  exceed  the  amount  due  from 
him  to  such  contractor,  if  the  person  indebted  in  the  contract  shall 
have  settled  with  such  contractor  in  full,  he  shall  be  entitled  to  re- 
cover back  from  such  contractor  any  amount  so  paid  by  him  in 
excess  of  the  contract  price,  and  for  which  such  contractor  was 
originally  the  party  liable. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  10;  re-enacting  Laws  1893,  49, 
Ch.   1,  Sec.  10. 

Comparative  Legislation:  See  Wash- 


ington:   Bal.    An.    Code,    Sec.  5909. 

Cited:  Colo.  Iron  Wks.  v.  Rieken- 
berg  (1894)  4  Ida.  262;  38  Pac.  651. 


Judgment  to  Declare  Priority. 

Sec.  5120.  In  every  case  in  which  different  liens  are  asserted 
against  any  property,  the  court  in  the  judgment  must  declare  the 
rank  of  each  lien  or  class  of  liens  which  shall  be  in  the  following 
order. 

1.  All  laborers,  other  than  contractors  or  sub-contractors. 

2.  All  material  men,  other  than  contractors  or  sub-contractors. 

3.  Sub-contractors. 

4.  The  original  contractor. 

And  in  case  the  proceeds  of  sale  under  this  chapter  shall  be  in- 
sufficient to  pay  all  lienholders  under  it ; 

1.    The  liens  of  all  laborers,  other  than  the  original  contractor 
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and  sub-contractor,  shall  first  be  paid  in  full,  or  pro  rata  if  the  pro- 
ceeds be  insufficient  to  pay  them  in  full. 

2.  The  lien  of  material  men,  other  than  the  original  contractor 
or  sub-contractor,  shall  be  paid  in  full,  or  pro  rata  if  the  proceeds 
be  insufficient  to  pay  them  in  full. 

3.  Out  of  the  remainder,  if  any,  the  sub-contractors  shall  be 
paid  in  full,  or  pro  rata  if  the  remainder  be  insufficient  to  pay  them 
in  full,  and  the  remainder,  if  any,  shall  be  paid  to  the  original  con- 
tractor; and  each  claimant  shall  be  entitled  to  execution  for  any 
balance  due  him  after  such  distribution;  such  execution  to  be  issued 
by  the  clerk  of  the  court  upon  demand,  at  the  return  of  the  sheriff 
or  other  officer  making  the  sale,  showing  such  balance  due. 


Historical:  Lr^/s  18  99,  147,  Ch.  1, 
Sec.  11;  re-enacting  Laws  1893,  49, 
Ch.  1,  Sec.  11. 

Comparative  Legislation:  See  Wash- 
ington:   Bal.    An.    Code,    Sec.  5911. 

Determination  of  Priorities:  This 
section  applies  to  cases  in  which  there 
are  no  intervening  mortgage  liens; 
where    mortgage    liens   are  involved, 


the  time  or  date  when  the  building 
was  commenced,  or  the  laborer  began 
to  work,  or  the  materialman  com- 
menced to  furnish  material,  must  be 
taken  into  consideration  in  determin- 
ing the  priority  of  such  liens  over  the 
mortgage  liens.  (Ailshie,  J.,  dissents.) 
Pacific  States  etc.  Co.  v.  Dubois  (1905) 
11  Ida.  319;  83  Pac.  513. 


Joinder  of  Actions:  Attorney's  Fees. 

Sec.  5121.  Any  number  of  persons  claiming  liens  against  the 
same  property  may  join  in  the  same  action,  and  when  separate  actions 
are  commenced  the  court  may  consolidate  them.  The  court  shall  also 
allow  as  part  of  the  costs  the  moneys  paid  for  filing  and  recording 
the  claim,  and  reasonable  attorney's  fees. 


Historical:    Laws  1899,  147,  Ch.  1, 
Sec.    12;    re-enacting  Laws   1893,  49 
Ch.  1,  Sec.  12. 

California  Legislation:  Similar  in 
part:  C.  C.  P.  1872,  Sec.  1196;  as 
amended,  similar  with  additional  pro- 
visions: Deering's  Code,  Sec.  1195; 
Kerr's  Code,  ib. 

Cited:  (Dis.  op.)  Pacific  States  etc. 
Co.  v.  Dubois  (1905)  11  Ida.  319;  83 
Pac.  513. 

Constitutionality:  The  provision  of 
this  section  which  authorizes  the  re- 
covery of  attorney's  fees,  is  not  class 


legislation  and  does  not  violate  Const. 
Art.  1,  Sec.  18,  providing  that  justice 
shall  be  administered  without  sale, 
etc.  Thompson  v.  Wise  Boy  Min.  etc. 
Co.  (1903)  9  Ida.  363;  74  Pac.  958. 

Allowance  of  Fees:  Attorneys'  fees 
are  allowed  in  the  foreclosure  of  me- 
chanics' and  laborers'  liens.  Robert- 
son v.  Moore  (1904)  10  Ida.  115;  77 
Pac.  218.  But  the  lien  cannot  be  ex- 
tended beyond  the  items  specified  by 
statute  so  as  to  include  damages  for 
protesting  an  acceptance  of  the  bal- 
ance due.  Bradbury  v.  Ida.  &  Ore.  L. 
I.  Co.  (1886)  2  Ida.  239;  10  Pac.  620. 


Exemption  of  Materials  From  Execution. 

Sec.  5122.  Whenever  materials  shall  have  been  furnished  for  use 
in  the  construction,  alteration  or  repair  of  any  buildings,  or  other 
improvement,  such  materials  shall  not  be  subject  to  attachment,  exe- 
cution or  other  legal  process,  to  enforce  any  debt  due  by  the  purchaser 
of  such  materials,  except  a  debt  due  for  the  purchase  money  thereof, 
so  long  as,  in  good  faith,  the  same  are  being  applied  to  the  construc- 
tion, alteration,  or  repair  of  such  building,  mining  claim,  or  other 
improvement. 


Historical:  Laws  1899.  147,  Ch.  1, 
Sec.  13;  re-enacting  Laws  1893,  49, 
Ch.  1,  Sec.  13. 

Comparative  Legislation:  See  Wash- 


ingon:  Bal.  An.  Code,  Sec.  5914. 
California:  Similar:  Deering's  C.  C. 
P.  See.  1196;  Kerr's  Code,  ib. 
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Action  to  Recover  Debt. 

Sec.  5123.  Nothing  contained  in  this  chapter  shall  be  construed  to 
impair  or  affect  the  right  of  any  person  to  whom  any  debt  may  be 
due  for  work  done  or  materials  furnished,  to  maintain  a  personal 
action  to  recover  such  debt  against  the  person  liable  therefor. 


Historical:  Laws  1899,  147,  Ch.  1, 
Sec.  14;  re-enacting  Laws  18  93,  49, 
Ch.  1,  Sec.  14. 

Comparative  Legislation:  See  Wash- 
ington:   Bal.    An.    Code,    Sec.  5912. 


California:  Same  with  additional  pro- 
visions: C.  C.  P.  1872,  Sec.  1197; 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Rules  of  Practice  and  Appeals. 

Sec.  5124.  Except  as  otherwise  provided  in  this  chapter,  the  pro- 
visions of  this  Code,  relating  to  civil  actions,  new  trials  and  appeals, 
are  applicable  to,  and  constitute  the  rules  of  practice  in,  the  proceed- 
ings mentioned  in  this  chapter :  Provided,  That  the  District  Courts 
shall  have  jurisdiction  of  all  actions  brought  under  this  chapter. 


Historical:  Laws  18  9  9,  147,  Ch.  1, 
Sec.  15;  re-enacting  Laws  1893,  49, 
Ch.  1,  Sec.  15.  "Of  this  Code"  in- 
serted for  "of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  Idaho." 

California  Legislation:  Similar  to 
proviso,  rest  omitted:  C.  C.  P.  1872, 
Sec.  1198;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  New  trials:  Sees. 
4438-4445.  Appeals:    Sees.  4807-4826. 

Nature  of  Action:  An  action  to 
foreclose  a  mechanic's  lien  is  equita- 
ble in  its  nature,  and  the  court  is  not 
bound  to  submit  any  issue  of  fact  to 
the  jury;  if  it  does  so,  it  may  disre- 


gard the  verdict  and  findings  and  may 
enter  a  decree  according  to  its  own 
view  of  the  evidence  in  the  case.  Ida- 
ho &  Ore.  L.  I.  Co.  v.  Bradbury  (1889) 
10  Sup.  Ct.  Rep.  177;  132  U.  S.  509; 
33  S.  C.  R.  (Law  Ed.)  433. 

Sufficiency  of  Complaint:  A  com- 
plaint for  the  foreclosure  of  a  labor- 
er's lien  that  sufficiently  describes  the 
property,  fixes  the  time  and  manner 
of  labor,  the  amount  due,  and  that 
the  lien  was  filed  within  the  statutory 
time,  together  with  the  necessary  re- 
quirements in  ordinary  suits  in  equity, 
is  sufficient.  Robertson  v.  Moore 
(1904)  10  Ida.  115;  77  Pac.  218. 


CHAPTER  2. 
LIENS  UPON  SAW  LOGS,  SPARS,  ETC. 


Section 

5125.  Liens  upon  saw-logs. 

5126.  Same:    Lumber     made  from 
saw-logs. 

5127.  Same:    For  purchase  price  up- 
on logs. 

5128.  Liens  preferred  to  other  liens. 

5129.  Time  for  filing  lien. 

5130.  Same:      Liens     for  purchase 
price. 

5131.  Claim  of  lien. 

5132.  Same:    For  purchase  price. 

5133.  Record  of  claims. 


Section 

5134.  Duration  of  lien. 

5135.  Rules  of  practice  and  appeals. 

5136.  Enforcement  against  whole  or 
part  of  property. 

5137.  Joinder  of  actions:  Attorneys' 
fees. 

5138.  Enforcement     of  judgments: 
Apportionment  of  proceeds. 

5139.  Property  may  be  sold  as  per- 
sonalty. 

5140.  Interference    with  property 
subject  to  lien. 


Liens  Upon  Saw  Logs. 

Sec.  5125.  Every  person  performing  labor  upon,  or  who  shall  as- 
sist in  obtaining  or  securing,  saw-logs,  spars,  piles,  cord  wood,  or 
other  timber,  has  a  lien  upon  the  same  for  the  work  or  labor  done 
upon,  or  in  obtaining  or  securing  the  same,  whether  such  work  or 
labor  was  done  at  the  instance  of  the  owner  of  the  same  or  his  agent. 
The  cook  shall  be  regarded  as  a  person  who  assists  in  obtaining  or  se- 
curing the  timber  herein  mentioned. 
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Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  1;  re-enacting-  Laws  1893,  49, 
Ch.  2,  Sec.  1. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.    An.    Code,    Sec.  5930. 


Same:  Lumber  Made  From  Saw  Logs. 

Sec.  5126.  Every  person  performing  labor  upon,  or  who  shall  as- 
sist in  manufacturing,  saw-logs  into  lumber,  has  a  lien  upon  such 
lumber  while  the  same  remains  at  the  mill  where  manufactured, 
whether  such  work  or  labor  was  done  at  the  instance  of  the  owner  of 
such  logs  or  of  his  agents. 


Historical:  Laws  18  9  9,  147,  Ch.  2, 
Sec.  2;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  2. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.    An.    Code,    Sec.  5931. 


Same:  For  Purchase  Price  Upon  Logs< 

Sec.  5127.  Any  person  who  shall  permit  another  to  go  upon  his 
timber  land,  and  cut  thereon  saw-logs,  spars,  piles,  cordwood  or  other 
timber,  has  a  lien  upon  such  logs,  spars,  piles,  cordwood  and  timber, 
for  the  price  agreed  to  be  paid  for  such  privilege,  or  for  the  price 
such  privilege  would  be  reasonably  worth  in  case  there  was  no  ex- 
press agreement  fixing  the  price. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  3;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  3. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.   An.   Code,   Sec.  5932. 


Liens  Preferred  to  Other  Liens. 

Sec.  5128.  The  liens  provided  for  in  this  chapter  are  prior  to  any 
other  liens,  and  no  sale  or  transfer  of  any  saw-logs,  spars,  piles,  cord- 
wood or  other  timber  or  manufactured  lumber,  shall  divest  the  lien 
thereon  as  herein  provided,  and  such  lien  shall  follow  such  property 
into  any  county  in  this  State  into  which  the  same  may  be  removed: 
Provided,   Notice  of  such  lien  shall  have  been  filed  in  such  county. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  4;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  4. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5933. 


Time  for  Filing  Lienc 

Sec.  5129.  The  person  rendering  the  service  or  doing  the  work  or 
labor  named  in  Sections  5125  and  5126  is  only  entitled  to  the  liens 
as  provided  herein  for  services,  work  or  labor,  for  the  period  of 
eight  calendar  months  next  preceding  the  filing  of  the  claim,  as  pro- 
vided in  Section  5131. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  5;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  5. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5934. 


Same:  Liens  for  Purchase  Price. 

Sec.  5130.  The  person  granting  the  privilege  mentioned  in  Sec- 
tion 5127  is  entitled  to  the  lien  as  provided  therein  for  saw-logs, 
spars,  piles,  cordwood  and  other  timber,  cut  during  the  eight  months 
next  preceding  the  filing  of  the  claim,  as  provided  in  the  next  suc- 
ceeding section. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  6;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  6. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5935. 
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Claim  of  Lien. 

Sec.  5131.  Every  person,  within  sixty  days  after  the  close  of  the 
rendition  of  the  services,  or  after  the  close  of  the  work  or  labor 
mentioned  in  Sections  5125  and  5126,  claiming  the  benefit  hereof, 
must  file  for  record  with  the  county  recorder  of  the  county  in  which 
such  saw-logs,  spars,  piles,  cordwood  or  other  timber  was  cut,  or  in 
which  such  lumber  was  manfuactured,  or,  if  removed  to  another 
county,  then  in  such  county,  a  notice  of  claim  containing  a  statement 
of  his  demand,  and  the  amount  thereof,  after  deducting,  as  near  as 
possible,  all  just  credits  and  offsets,  with  the  name  of  the  person  by 
whom  he  was  employed.  The  notice  of  claim  shall  state  what  such 
service,  work  or  labor  is  reasonably  worth ;  and  it  shall  also  contain  a 
description  of  the  property  to  be  charged  with  the  lien,  sufficient  for 
identification  with  reasonable  certainty,  which  notice  of  claim  must 
be  verified  by  the  oath  of  himself,  his  agent  or  attorney,  to  the  ef- 
fect that  the  affiant  believes  the  same  to  be  true.  Such  notice  of 
claim  shall  be  substantially  in  the  following  form: 

 claimant,  vs.  

Notice  is  hereby  given  that  of  county,  State  of 

Idaho,  claims  a  lien  upon  a  of  

being  about  in  quantity,  which  were  cut  in  

 county,  State  of  Idaho,  are  marked  thus  

and  are  now  lying  in  for  labor  performed  upon  and 

assistance  rendered  in .  . .  said  ; 

that  the  name  of  the  owner  or  reputed  owner  is  ;  that 

  employed  said   

to  perform  such  labor  and  render  such  assistance  upon  the  following 

terms,  to-wit :    The  said  agreed  to  pay  the  said  

for  such  labor  and  assistance   .  ;  that  said  contract  has  been 

faithfully  performed  and  fully  complied  with  on  the  part  of  said 

 who  performed  labor  upon  and  assisted  in  

said  for  the  period  of  that  said  labor  and 

assistance  were  so  performed  and  rendered  upon  said  between 

the...*  day  of  and  the 

 day  of  and  the 

rendition  of  said  services  was  closed  on  the  day  of 

 and  days  have  not  elapsed  since  that 

time ;  that  the  amount  of  claimant's  demand  for  said  services  is  ; 

that  no  part  thereof  has  been  paid  except  

and  there  is  now  due  and  unpaid  thereon,  after  deducting  all  just 

credits  and  offsets,  the  sum  of  in  which  amount  he  claims  a 

lien  upon  said .  

State  of  Idaho,  County,  ss: 

 ,  being  first  duly  sworn,  on  oath  says  that  he  is . . . 

 named  in  the  foregoing  claim,  has  heard  the  same 

read  and  knows  the  contents  thereof,  and  believes  the  same  to  be  true 

•  ••  •••••••••  •••••••••••••• 

Subscribed  and  sworn  to  before  me  this  day  of  19. . 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  7;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  7. 

Comparative  Legislation:  See  Wash- 
ington:    Bal.  An.  Code,  Sec.  593G. 


Cross  Reference:  Lien  on  logs  to 
be  recorded  in  office  of  lumber  in- 
spector:    Sec.  1503. 
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Same:  For  Purchase  Price. 

Sec.  5132.  Every  person  mentioned  in  Section  5127,  claiming  the 
benefit  hereof,  must,  within  ninety  days  after  such  cutting,  file  for 
record  with  the  county  recorder  of  the  county  in  which  such  saw-logs, 
spars,  piles,  cordwood  or  other  timber  was  cut,  a  claim  in  substance 
the  same  as  provided  in  the  next  preceding  section,  and  verified  as 
therein  provided. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  8;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  8. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5937, 


Record  of  Claims. 

Sec.  5133.  The  county  recorder  must  record  any  claim  filed  under 
this  chapter  in  a  book  kept  by  him  for  that  purpose,  which  record 
must  be  indexed  as  deeds  and  other  conveyances  are  required  by  law 
to  be  indexed,  and  for  which  he  may  receive  the  same  fees  as  are  al- 
lowed by  law  for  recording  deeds  or  other  instruments. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  9;  re-enacting  Laws  1893,  49,  Ch. 
2,  Sec.  9. 


Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5938. 


Duration  of  Lien. 

Sec.  5134.  No  lien  provided  for  in  this  chapter  binds  any  saw- 
logs,  spars,  piles,  cordwood  or  other  timber,  or  any  lumber,  for  a 
longer  period  than  six  calendar  months  after  the  claim  as  herein  pro- 
vided has  been  filed,  unless  a  civil  action  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  10;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  10. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5939. 


Rules  of  Practice  and  Appeals. 

Sec.  5135.  Except  as  otherwise  provided  in  this  chapter  the  pro- 
visions of  this  Code  relating  to  civil  actions,  new  trials  and  appeals 
are  applicable  to,  and  constitute  the  rules  of  practice  in  the  proceed- 
ings mentioned  in  this  chapter. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  11;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  11.  "Of  this  Code"  for 
"of  the  Code  of  Civil  Procedure  of 
the  State  of  Idaho." 


Cross  Reference:  New  trials:  Sees. 
4438-4445.    Appeals:  Sees.  4807-4826. 


Enforcement  Against  Whole  or  Part  of  Property. 

Sec.  5136.  Any  person  who  shall  bring  a  civil  action  to  enforce  the 
lien  as  herein  provided  for,  or  any  person  having  a  lien  as  herein 
provided  for,  who  shall  be  made  a  party  to  any  such  civil  action,  has 
a  right  to  demand  that  such  lien  be  enforced  against  the  whole  or  any 
part  of  the  saw-logs,  spars,  piles,  cordwood  or  other  timber  or  man- 
ufactured lumber,  upon  which  he  has  performed  labor  or  which  he 
has  assisted  in  obtaining  or  securing,  or  which  has  been  cut  on  his 
timber  land  during  the  eight  months  mentioned  in  Sections  5129  and 
5130,  for  all  his  labor  upon,  or  for  all  his  assistance  in  obtaining  or 
securing,  said  logs,  spars,  piles,  cordwood  or  other  timber,  or  in  man- 
ufacturing said  lumber  during  the  whole  or  any  part  of  the  eight 
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months  mentioned  in  Section  5129,  or  for  timber  cut  during  the  whole 
or  any  part  of  the  eight  months  mentioned  in  Section  5130  of  this 
chapter. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  12;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  12. 


Comparative  Legislation:  See  Wash- 
ington:  Bal.  An.  Code,  Sec.  5943. 


Joinder  of  Actions:  Attorney's  Fees. 

Sec.  5137.  Any  number  of  persons  claiming  liens  against  the 
same  property  under  this  chapter  may  join  in  the  same  action,  and 
when  separate  actions  are  commenced,  the  court  may  consolidate 
them.  The  court  shall  also,  as  part  of  the  cost,  allow  the  moneys  paid 
for  filing  and  recording  the  claim,  and  a  reasonable  attorney's  fee  for 
each  person  claiming  a  lien. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  13;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  13. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5946. 


Enforcement  of  Judgments:  Apportionment  of  Proceeds. 

Sec.  5138.  In  such  civil  action  judgments  must  be  rendered  in  fa- 
vor of  each  person  having  a  lien  for  the  amount  due  to  him,  and  the 
court  or  judge  thereof  shall  order  any  property  subject  to  the  lien 
herein  provided  for,  to  be  sold  by  the  sheriff  of  the  proper  county 
in  the  same  manner  that  personal  property  is  sold  on  execution,  and 
the  court  or  judge  shall  apportion  the  proceeds  of  such  sale  for  the 
payment  of  each  judgment  pro  rata,  according  to  the  amount  of  such 
judgment.  . 


Historical:  Laws  18  9  9,  147,  Ch.  2, 
Sec.  14;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  14. 


Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5947. 


Property  May  Be  Sold  as  Personalty. 

Sec.  5139.  The  court  or  judge  may  order  any  property  subject  to 
a  lien  as  in  this  chapter  provided,  to  be  sold  by  the  sheriff  as  per- 
sonal property  is  sold  on  execution,  either  before  or  at  the  time  judg- 
ment is  rendered  as  provided  in  the  section  next  preceding,  and  the 
proceeds  of  such  sale  must  be  paid  into  court  to  be  applied  as  in  such 
section  directed. 


Cross  Reference:  Sales  on  execu- 
tion:    Sees.  4482-4489. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  15;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  15. 

Comparative  Legislation:  See  Wash- 
ington:   Bal.  An.  Code,  Sec.  5948. 

Interference  With  Property  Subject  to  Lien. 

Sec.  5140.  Any  person  who  shall  injure,  impair,  or  destroy,  or 
who  shall  render  difficult,  uncertain  or  impossible  of  identification, 
any  saw-logs,  spars,  piles,  cordwood,  or  other  timber,  upon  which 
there  is  a  lien  as  herein  provided,  without  the  express  consent  of  the 
person  entitled  to  such  lien,  shall  be  liable  to  the  lien  holder  for  the 
damages  to  the  amount  secured  by  his  lien,  which  may  be  recovered 
by  civil  action  against  such  person. 


Historical:  Laws  1899,  147,  Ch.  2, 
Sec.  16;  re-enacting  Laws  1893,  49, 
Ch.  2,  Sec.  16. 


Comparative  Legislation:  See  Wash- 
ington:    Bal.  An.  Code,  Sec.  5949. 
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CHAPTER  3. 
FARM  LABORERS'  LIENS. 


Section 

5141.  Right  to  lien. 

5142.  Claim  of  lien:  Enforcement. 

5143.  Action  to  recover  debt  not  im- 
paired. 


Section 

5144.     Interference  with 
subject  to  lien. 


property 


Right  to  Lien. 

Sec.  5141.  Any  person  who  does  any  labor  on  a  farm  or  land  in 
tilling  the  same,  or  in  cultivating,  harvesting,  threshing,  or  housing 
any  crop  or  crops  raised  thereon,  has  a  lien  on  such  crop  or  crops  for 
such  labor.  Such  lien  shall  be  a  preferred  and  prior  lien  thereon 
to  any  crop  or  chattel  mortgage  placed  thereon,  and  any  mortgagee 
taking  a  chattel  or  crop  mortgage  on  any  crop  or  crops,  upon  which 
any  person  shall  perform  labor  in  cultivating,  harvesting,  threshing, 
or  housing  said  crop,  shall  take  such  mortgage  subject  to,  and  such 
mortgage  shall  be  a  subsequent  lien  to,  the  lien  of  the  person  or  per- 
sons performing  such  labor  as  to  a  reasonable  compensation  for  such 
labor:  Provided,  That  the  interest  in  any  crop  of  any  lessor  or 
lessors  of  land  where  the  premises  are  leased  in  consideration  of  a 
share  in  the  crop  raised  thereon  is  not  subject  to  such  lien. 


Historical:  Laws  1893,  49  Ch.  3; 
Sec.  1;  amended  Laws  1895,  137,  Sec. 
1;  re-enacted  Laws  1899,  147,  Ch.  3, 
Sec.  1;  amended  Laws  1903,  93,  Sec.  1. 

Comparative  Legislation:  See  Wash- 
ing-ton:   Bal.  An.  Code,  Sec.  5957. 

Definition:  The  word  "all"  as  used 
in  this  section  means  the  entire  quan- 
tity, and  the  section,  in  stating  that 
the  laborer  shall  have  a  lien  on  all  the 
crop  produced,  does  not  require  him 
to  file  his  lien  on  any  particular  or 
specified  portion  of  the  crop,  or  to 
designate  any  particular  stack  or 
stacks  of  hay  or  on  what  particular 

Claim  of  Lien:  Enforcement. 


portion  of  the  land  the  crop  was  pro- 
duced or  in  what  month  it  was  har- 
vested. Beckstead  v.  Griffith  (1906) 
11  Ida.  738;  83  Pac.  764. 

Nature  of  Work:  One  who  per- 
forms labor  in  producing  an  agricul- 
tural crop,  is  entitled  to  a  lien,  no 
matter  what  the  work,  labor  or  ser- 
vice may  have  been,  so  long  as  it  is 
shown  that  such  work  is  for  a  use- 
ful purpose,  that  the  charges  were 
reasonable  and  that  he  has  not  been 
paid,  and  such  lien  takes  precedence 
over  all  other  liens  of  whatever  na- 
ture or  description.  Ib. 


Sec.  5142.  Any  person  claiming  the  benefit  of  this  chapter,  must, 
within  sixty  days  after  the  close  of  said  work  or  labor,  file  for  record 
with  the  county  recorder  of  the  county  in  which  said  work  and  labor 
was  performed,  a  claim  which  shall  be  in  substance  in  accordance 
with  the  provisions  of  Section  5131  of  Chapter  2,  of  this  Title,  so  far 
as  the  same  may  be  applicable,  which  said  claim  shall  be  verified  as 
in  the  said  section  provided,  and  said  liens  may  be  enforced  in  civil 
action,  in  the  same  manner,  as  near  as  may  be,  as  provided  in  Section 
5135  of  Chapter  2  of  this  Title. 


Historical:  Laws  1899,  147,  Ch.  3, 
Sec.  2;  re-enacting  Laws  1893,  49,  Ch. 
3,  Sec.  3. 

Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code,  Sec.  5959. 

Sufficiency  of  Description:  A  de- 
scription in  a  farm  laborer's  lien  not- 


ice which  states  that  it  is  intended 
to  cover  the  entire  crop  of  hay  pro- 
duced for  the  year,  is  sufficient  and 
is  not  void  for  uncertainty.  Beck- 
stead  v.  Griffith  (1906)  11  Ida.  738; 
83  Pac.  764. 
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Action  to  Recover  Debt  Not  Impaired. 

Sec.  5143.  Nothing  contained  in  this  chapter  or  in  Chapter  2  shall 
be  construed  to  impair  or  affect  the  right  of  any  person  to  whom  any 
debt  may  be  due  for  work  done,  or  for  the  price  of  any  saw-logs,  spars, 
piles,  cordwood,  or  other  timber,  to  maintain  a  personal  action  to 
recover  such  debt  against  the  person  liable  therefor. 

Hstorical:  Laws  1899,  147,  Ch.  3, 
Sec.  3;  re-enacting  Laws  1893,  49,  Ch. 
3,  Sec.  3. 

Interference  With  Property  Subject  to  Lien. 

Sec.  5144.  Any  person  or  persons  who  shall,  after  the  filing  for 
record  in  the  county  recorder's  office  in  the  county  in  which  said  labor 
was  performed  of  a  claim  of  lien  as  in  this  chapter  provided,  remove, 
dispose  of,  secrete  or  destroy,  or  who  shall  cause  to  be  removed,  dis- 
posed of,  secreted  or  destroyed,  or  any  person  or  persons  who  shall 
aid  or  assist  in  removing,  disposing  of,  secreting,  or  destroying,  any 
or  all  of  the  crop  or  crops  covered  by  such  lien,  without  the  written 
consent  of  the  lien  claimant  first  obtained,  until  the  enforcement  of 
said  lien  or  the  payment  of  such  lien  claimant  for  his  labor,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  im- 
prisoned in  the  county  jail  for  not  less  than  one,  nor  more  than  six, 
months,  or  shall  be  fined  not  less  than  twenty-five,  nor  more  than  five 
hundred,  dollars,  or  shall  suffer  both  such  fine  and  imprisonment. 


Historical:  Laws  lb99,  147,  Ch.  3, 
Sec,  4;  re-enacting  Laws  1895,  137, 
Sec.  2..    "Shall  be  fined"  and  "shall 


suffer"  inserted  to  make  the  section 
grammatical. 


CHAPTER  4. 
PREFERENCE  OF  CLAIMS  FOR  WAGES. 


Section 

5145.  Wages  of  servants  and  laborers 
preferred. 

5146.  Same:    Death  of  employer. 


Section 

5147.  Same:    On  execution  and  at- 
tachment. 

5148.  Debtor  or  creditor  may  dispute 
claim. 


Wages  of  Servants  and  Laborers  Preferred. 

Sec.  5145.  In  all  assignments  of  property  made  by  any  person  to 
trustees  or  assignees,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks  or  laborers  for 
services  rendered  within  sixty  days  next  preceding  such  assignment, 
not  exceeding  one  hundred  and  fifty  dollars,  are  preferred  claims, 
and  must  be  paid  by  such  trustees  or  assignees  before  any  creditor 
or  creditors  of  the  assignor  or  insolvent  debtor:  Provided,  That 
whenever  any  such  miner,  mechanic,  salesman,  servant,  clerk  or  la- 
borer has  filed  a  notice  of  lien  against  any  property  of  the  assignor, 
he  may  elect  between  the  provisions  of  this  section  and  his  lien. 


Hisorical:  Laws  189  9,  147,  Ch.  4, 
Sec.  1;  re-enacting  Laws  1S93,  49,  Ch. 
4,  Sec.  1. 

Comparative  Legislation:  See  Wash- 
ington: Bal.  An.  Code;  Sec.  5981.  Cali- 


fornia: Similar  to  "Provided",  rest 
omitted:  C.  C.  P.  1872,  Sec.  1204;  as 
amended:  Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 
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Same:  Death  of  Employer. 

Sec.  5146.  In  case  of  the  death  of  any  employer,  the  wages  of 
each  miner,  mechanic,  salesman,  clerk,  servant  and  laborer,  for  ser- 
vices rendered  within  the  sixty  days  next  preceding  the  death  of  the 
employer,  not  exceeding  one  hundred  and  fifty  dollars,  rank  in  pri- 
ority next  after  the  funeral  expenses;  expenses  of  the  last  sickness; 
the  charges  and  expenses  of  administering  upon  the  estate,  and  the 
allowance  to  the  widow  and  infant  children,  and  must  be  paid  before 
any  other  claims  against  the  estate  of  the  deceased  person. 


California:  Similar:  C.  C.  P.  1872, 
Sec.  1205;  as  amended:  Deering's 
Code,  ib.;  as  amended:  Kerr's  Code, 
ib. 


Historical:  Laws  1899,  147,  Ch.  4, 
Sec.  2;  re-enacting-  Laws  1893,  49,  Ch. 
4,  Sec.  2. 

Comparative  Legislation:  See  Wash- 
ington:   Bal.    An.    Code,    Sec.  5982. 

Same:  On  Execution  and  Attachment. 

Sec.  5147.  In  cases  of  executions,  attachments  and  writs  of  simi- 
lar nature,  issued  against  any  person  or  his  -property,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen,  servants, 
clerks  or  laborers,  who  have  claims  against  the  defendant  for  labor 
done  upon  the  property  levied  on,  may  give  notice  of  their  claim  and 
the  amount  thereof,  sworn  to  by  the  person  making  the  claim,  to  the 
creditor  or  his  agent  or  attorney  and  to  the  officer  executing  any  of 
such  writs,  at  any  time  before  the  actual  sale  of  the  property  levied 
upon ;  and,  unless  such  claim  is  disputed  by  the  debtor  or  creditor, 
such  officer  must  pay  to  such  person  out  of  the  proceeds  of  the  sale 
of  any  property  on  which  such  person  has  bestowed  labor,  the  amount 
he  is  entitled  to  receive  for  his  services  rendered  within  the  sixty  days 
next  preceding  the  levy  of  the  writ.  If  any  or  all  other  claims  so 
presented  and  claiming  preference  under  this  section  are  disputed 
by  either  the  debtor  or  a  creditor,  the  person  presenting  the  same 
must  commence  an  action  within  ten  days  for  the  recovery  thereof, 
and  must  prosecute  his  action  with  due  diligence  or  be  forever 
barred  from  any  clar-ri  of  priority  of  payment  thereof ;  and  the  officer 
shall  retain  possession  of  so  much  of  the  proceeds  of  the  sale  as  may 
be  necessary  to  satisfy  such  claim  until  the  determination  of  such 
action,  and  in  case  judgment  be  had  for  the  claim  or  any  part  thereof, 
carrying  costs,  the  costs  taxable  therein  shall  likewise  be  a  preferred 
claim  with  the  same  rank  as  the  original  claim. 


Historical:  Laws  1899,  147,  Ch.  4, 
Sec.  3;  re-enacting  Laws  1895,  48  Ch. 
4,  Sec.  3. 

Comparative  Legislation:  See  Wash- 


ington: Bal.  An.  Code,  Sec.  5983.  Cali- 
fornia: Similar:  C.  C.  P.  1872,  Sec. 
1206;  as  amended:  Deering's  Code,  ib.; 
as  amended:  Kerr's  Code,  ib. 


Debtor  or  Creditor  May  Dispute  Claim. 

Sec.  5148.  The  debtor  or  creditor  intending  to  dispute  a  claim 
presented  under  the  provisions  of  the  last  section,  shall,  within  ten 
days  after  receiving  notice  of  such  claim,  serve  upon  the  claimant 
and  the  officer  executing  the  writ,  a  statement  in  writing,  verified  by 
the  oath  of  the  debtor  or  the  person  disputing  such  claim,  or  his  agent 
or  attorney,  setting  forth  that  no  part  of  said  claim,  or  not  exceed- 
ing a  sum  specified,  is  justly  due  from  the  debtor  to  the  claimant  for 
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services  rendered  within  the  sixty  days  next  preceding*  the  levy  of 
the  writ.  If  the  claimant  brings  suit  on  a  claim  which  is  disputed  in 
part  only,  and  fail  to  recover  a  sum  exceeding  that  which  was  ad- 
mitted to  be  due,  he  shall  not  recover  costs,  but  costs  shall  be  ad- 
judged against  him. 


Historical:  Laws  1899,  147,  Ch.  4, 
Sec.  4;  re-enacting  Laws  1893,  49,  Ch. 
4,  Sec.  4. 

California  Legislation:  Same  except 


"or  his  agent  or  attorney,"  line  5, 
omitted:  Deering's  C.  C.  P.  Sec.  1207; 
Kerr's  Code,  ib. 


CHAPTER  5. 
CONSTRUCTION  OF  TITLE. 


Section 

5149.     Construction  of  terms. 


Section 

515  0.    Provisions  to  be  liberally  con- 
strued. 


Construction  of  Terms. 

Sec.  5149.  In  construing  the  provisions  of  this  title,  words  used 
in  the  masculine  gender  include  the  feminine  and  neuter;  the  singu- 
lar number  includes  the  plural  and  the  plural  the  singular;  the  word 
"person"  includes  a  corporation  as  well  as  a  natural  person ;  and  the 
word  "writing"  includes  printing. 


Historical:  Laws  1899,  147,  Ch.  5, 
Sec.  1;  re-enacting  Laws  1893,  49,  Ch. 
5,  Sec.  1. 


Comparative  Legislation:  See  Wash- 
ington: BaJ.  An.  Code,  Sec.  5985. 


Provisions  to  Be  Liberally  Construed. 

Sec.  5150.  This  title  establishes  the  law  of  this  State,  respecting 
the  subject  to  which  it  relates,  and  its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed  with  a  view  to  effect 
their  object. 


Historical:  Laws  1899,  147,  Ch.  5, 
Sec.  2;  re-enacting  Laws  1893,  49,  Ch. 
5,  Sec.  2. 


Comparative  Legislation:  See  Wash- 
ington: Bah  An.  Code,  Sec.  5986. 


TITLE  5. 
OF  CONTEMPTS. 


Section 

5155.  Contempts  defined. 

5156.  Same:  Re-entry  on  real  prop- 
erty. 

5157.  Contempt  in  presence  of  court: 
Punishment. 

5158.  Same:     Out    of  court:  Attache 
ment. 

5159.  Same:  Provision  for  bail. 

5160.  Custody  of  defendant. 

5161.  Manner  of  putting  in  bail. 


Section 

5162.  Return  of  warrant 

5163.  Hearing. 

5164.  Judgment:  Penalty. 

5165.  Contempt   consisting  in  omis- 
sion. 

5166.  Non-appearance  of  defendant. 

516  7.    Same:  Excuse  for  non-attend- 
ance. 

516  8.    Judgment  is  final. 


Contempts  Denned. 

Sec.  5155.  The  following  acts  or  omissions  in  respect  to  a  court  of 
justice,  or  proceedings  therein,  are  contempts  of  the  authority  of 
the  court: 
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1.  Disorderly,  contemptuous  or  insolent  behavior  toward  the 
judge  while  holding  the  court,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceedings; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturb- 
ance tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceedings ; 

3.  Misbehavior  in  office  or  other  wilful  neglect  or  violation  at 
duty  by  an  attorney,  counsel,  clerk,  sheriff,  coroner  or  other  person 
appointed  or  elected  to  perform  a  judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by 
a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the 
court ; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court,  and 
acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property  in  the  custody  of  an  officer 
by  virtue  of  an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while 
going  to,  remaining  at,  or  returning  from,  the  court  where  the  ac- 
tion is  on  the  calendar  for  trial; 

9.  Any  other  unlawful  interference  with  the  process  or  proceed- 
ings of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be 
sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend 
or  serve  as  such,  or  improperly  conversing  with  a  party  to  an  action 
to  be  tried  at  such  court,  or  with  any  other  person  in  relation  to  the 
merits  of  such  action,  or  receiving  a  communication  from  a  party 
or  other  person  in  respect  to  it,  without  immediately  disclosing  the 
same  to  the  court ; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate  or  officer  of 
the  lawful  judgment,  order  or  process  of  a  superior  court,  or  pro- 
ceeding in  an  action  or  special  proceeding  contrary  to  law,  after  such 
action  or  special  proceeding  is  removed  from  the  jurisdiction  of  such 
inferior  tribunal,  magistrate  or  officer.  Disobedience  of  the  lawful 
orders  or  process  of  a  judicial  officer  is  also  a  contempt  of  the  au- 
thority of  such  officer. 


Historical:  Rev.  St.  1887,  Sec.  5155. 
C.  C  P.  1881,  Sec.  830. 

California  ^Legislation :  Almost  iden- 
tical: C.  C.  P.  1872,  Sec.  1209;  Deer- 
ing's  Code,  ib.;  addition  to  subd.  12, 
as  amended:    Kerr's  Code,  ib. 

Cross  Reference:  Contempt  in  dis- 
obedience of  subpoena  to  appear  be- 
fore Legislature:  Sec.  60.  Disobedience 
to  subpoena  in  criminal  cases  a  con- 
tempt; Sec.  8153.  Grand  juror  par- 
ticipating in  deliberation  after  chal- 
lenge sustained'  against  him  is  guilty 
of  contempt:  Sec.  7613.  Disobedience 
to  a  subpoena  and  refusal  to  be  sworn 
or  answer  a  contempt:  Sec.  6041. 
Contempt  in  disobeying  an  order  for 
the  deposit  of  money  in  court:  Sec. 
43  41.     Contempt  in   refusal   to  obey 


orders  of  a  referee  in  supplementary 
proceedings:  Sec.  4511.  Contempts  in 
justice's  court:  Sec.  4750.  Contempt  in 
disobedience  of  award  of  arbitrators 
in  labor  disputes:  Sec.  1435.  Succes- 
sive applications  for  orders  after  the 
same  have  been  once  refused  consti- 
tutes a  contempt:  Sec.  3920.  Contempt 
in  disobeying;  writ  of  mandate:  Sec. 
498  9.  Contempts  in  refusing  to  obey 
subpoenas  issued  by  county  commis- 
sioners in  fixing  -water  rates:  Sec.  32  97. 

Judicial  officers  may  punish  for  con- 
tempt: Sec.  3912.  Contempts  in  police 
courts  in  cities  punished  in  same  man- 
ner as  in  District  Courts:  Sec.  2  218. 
Certain  contempts  a  misdemeanor; 
Sec.  6529.. 
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Same:   Ke-entry  on  Real  Property. 

Sec.  5156.  Every  person  dispossessed  or  ejected  from  or  out  of 
any  real  property  by  the  judgment  or  process  of  any  court  of  com- 
petent jurisdiction,  and  who,  not  having  right  so  to  do,  re-enters  into 
or  upon,  or  takes  possession  of,  any  such  real  property,  or  induces 
or  procures  any  person  not  having  right  so  to  do,  or  aids  or  abets 
him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  such  judg- 
ment was  rendered,  or  from  which  such  process  issued.  Upon  a 
conviction  for  such  contempt,  the  court  or  justice  of  the  peace  must 
immediately  issue  an  alias  process  directed  to  the  proper  officer,  and 
requiring  him  to  restore  the  party  entitled  to  the  possession  of  such 
property  under  the  original  judgment  or  process,  to  such  possession. 


Historical:  Rev.  St.  1887,  Sec.  5156. 
C.  C.  P.  1881,  Sec.  831. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1210;  Deering's  Code,  ib.; 
similar  in  part  as  amended:  Kerr's 
Code,  b. 


Contempt  in  Presence  of  Court:  Punishment. 

Sec.  5157.  When  a  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  it  may  be  punished 
summarily;  for  which  an  order  must  be  made,  reciting  the  facts  as 
occuring  in  such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt,  and  that 
he  be  punished  as  therein  prescribed.  When  the  contempt  is  not  com- 
mitted in  the  immediate  view  and  presence  of  the  court,  or  judge 
at  chambers,  an  affidavit  shall  be  presented  to  the  court  or  judge 
of  the  facts  constituting  the  contempt,  or  a  statement  of  the  facts  by 
the  referees  or  arbitrators,  or  other  judicial  officer. 


Historical:  Rev.  St.  18  8  7,  Sec.  5157. 
C.  C.  P.  1881,  Sec.  832. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1211;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Out  of  Court:  Attachment. 

Sec.  5158.  When  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  court  or  judge,  a  warrant  of  attach- 
ment may  be  issued  to  bring  the  person  charged  to  answer,  or,  with- 
out a  previous  arrest,  a  warrant  of  commitment  may,  upon  notice, 
or  upon  an  order  to  show  cause,  be  granted ;  and  no  warrant  of  com- 
mitment can  be  issued  without  such  previous  attachment  to  answer, 
or  such  notice  or  order  to  show  cause. 


Historical:  Rev.  St.  1887,  Sec.  515  8. 
C.  C.  P.  1881,  Sec.  833. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1212;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same: 


Provision  for  Bail. 

Sec.  5159.  Whenever  a  warrant  of  attachment  is  issued,  pursuant 
to  this  title,  the  court  or  judge  must  direct,  by  an  indorsement  on 
such  warrant,  that  the  person  charged  may  be  let  to  bail  for  his  ap- 
pearance, in  an  amount  to  be  specified  in  such  indorsement. 


Historical:  Rev.  St.  1887,  Sec.  5159. 
C.  C.  P.  1881,  Sec.  834. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1213;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Custody  of  Defendant. 

Sec.  5160.  Upon  executing  the  warrant  of  attachment,  the  sheriff 
must  keep  the  person  in  custody,  bring  him  before  the  court  or  judge, 
and  detain  him  until  an  order  be  made  in  the  premises,  unless  the 
person  arrested  entitle  himself  to  be  discharged,  as  provided  in  the 
next  section. 


Historical:  Rev.  St.  1887,  Sec.  5160. 
C.  C.  P.  1881,  Sec.  835. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1214;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Manner  of  Putting  in  Bail. 

Sec.  5161.  When  a  direction  to  let  the  person  arrested  to  bail  is 
contained  in  the  warrant  of  attachment,  or  indorsed  thereon,  he  must 
be  discharged  from  the  arrest,  upon  executing  and  delivering  to  the 
officer,  at  any  time  before  the  return  day  of  the  warrant,  a  written 
undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and  abide  the 
order  of  the  court  or  judge  thereupon,  or  they  will  pay  as  may  be 
directed,  the  sum  specified  in  the  warrant. 


Historical:  Rev.  St.  1887,  Sec.  5161. 
C.  C.  P.  1881,  Sec.  836. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1215;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Return  of  Warrant. 

Sec.  5162.  The  officer  must  return  the  warrant  of  arrest  and  un- 
dertaking, if  any,  received  by  him  from  the  person  arrested,  by  the 
return  day  specified  therein. 


Historical:  Rev.  St.  1887,  Sec.  5162. 
C.  C.  P.  1881,  Sec.  837. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1216;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Hearing. 

Sec.  5163.  When  the  person  arrested  has  been  brought  up  or  ap- 
peared, the  court  or  judge  must  proceed  to  investigate  the  charge,  and 
must  hear  any  answer  which  the  person  arrested  may  make  to  the 
same,  and  may  examine  witnesses  for  or  against  him,  for  which  an 
adjournment  may  be  had  from  time  to  time,  if  necessary. 


Historical:  Rev.  St.  1887,  Sec.  5163. 
C.  C.  P.  1881,  Sec:  838. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1217;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Judgment:  Penalty. 

Sec.  5164.  Upon  the  answer  and  evidence  taken,  the  court  or 
judge  must  determine  whether  the  person  proceeded  against  is  guilty 
of  the  contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the 
contempt,  a  fine  may  be  imposed  on  him  not  exceeding  five  hundred 
dollars,  or  he  may  be  imprisoned  not  exceeding  five  days,  or  both. 


Historical:  Rev.  St.  1887,  Sec.  5164. 
C.  C.  P.  1881,  Sec.  839. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1218;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

limitation  on  Punishment:  This 


section  limits  the  punishment  that 
may  be  imposed  in  contempt  proceed- 
ings and  the  court  cannot  assess 
damages  in  the  form  of  a  pecuniary 
indemnity  to  the  party  injured.  Levan 
v.  Richards  (189C)  4  Ida.  6G7;  43  Pac. 
574. 
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Contempt  Consisting  in  Omission. 

Sec.  5165.  When  the  contempt  consists  in  the  omission  to  perform 
an  act  which  is  yet  in  the  power  of  the  person  to  perform,  he  may  be 
imprisoned  until  he  have  performed  it,  and  in  that  case  the  act  must 
be  specified  in  the  warrant  of  commitment. 


Historical:  Rev.  St.  1887,  Sec.  5165. 
C.  C.  P.  1881,  Sec.  840. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1219;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Hon-Appearance  of  Defendant. 

Sec.  5166.  When  the  warrant  of  arrest  has  been  returned  served, 
if  the  person  arrested  do  not  appear  on  the  return  day,  the  court 
or  judge  may  issue  another  warrant  of  arrest,  or  may  order  the  un- 
dertaking to  be  prosecuted,  or  both.  If  the  undertaking  be  prose- 
cuted, the  measure  of  damages  in  the  action  is  the  extent  of  the  loss 
or  injury  sustained  by  the  aggrieved  party  by  reason  of  the  miscon- 
duct for  which  the  warrant  was  issued,  and  the  costs  of  the  pro- 
ceeding. 


Historical:  Rev.  St.  1887,  Sec.  5166. 
C.  C.  P.  1881,  Sec.  841. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1220;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Excuse  for  Non- Attendance. 

Sec.  5167.  Whenever,  by  the  provisions  of  this  title,  an  officer  is 
required  to  keep  a  person  arrested  on  a  warrant  of  attachment  in 
custody,  and  to  bring  him  before  a  court  or  judge,  the  inability,  from 
illness  or  otherwise,  of  the  person  to  attend,  is  a  sufficient  excuse  for 
not  bringing  him  up;  and  the  officer  must  not  confine  a  person  ar- 
rested upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his 
personal  attendance. 


Historical:  Rev.  St.  1887,  Sec.  5167. 
C.  C.  P.  1881,  Sec.  842. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1221;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Judgment  is  Final. 

Sec.  5168.  The  judgment  and  orders  of  the  court  or  judge, -made 
in  cases  of  contempt,  are  final  and  conclusive. 


Historical:  Rev.  St.  1887,  Sec.  5168. 
C.  C.  P.  1881,  Sec.  843. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1222;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

No   Appeal:     Where   the  District 


Court  keeps  within  its  jurisdiction  in 
contempt  proceedings  and  does  not 
abuse  its  discretion,  no  appeal  lies 
from  its  judgment.  Levan  v.  Richards 
(1896)  4  Ida.  667;  43  Pac.  574. 


TITLE  6. 

VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

Section 

5188.  Same:  Filing  and  notice. 

5189.  Objections  to  application, 

5190.  Hearing. 

5191.  Judgment  roll:  Appeal. 


Section 

6185.  Dissolution  on  application. 

6186.  Contents  of  application. 

5187.    Same:    Signature  and  verifica- 
tion. 
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Cross  Reference : 

receiver:  Sec.  4330. 

Cited:  Security  Savings  etc.  Co.  v. 
Piper  (1895)  4  Ida.  463;  40  Pac.  144. 


Dissolution  on  Application. 

Sec.  5185.  A  corporation  may  be  dissolved  by  the  District  Court 
of  the  county  where  its  office  or  principal  place  of  business  is  situated, 
upon  its  voluntary  application  for  that  purpose. 

Historical:  Rev.  St.  1887,  Sec.  5185.  Cross  Reference:    Appointment  of 

C.  C.  P.  1881,  Sec.  844. 

California  Legislation:  Same  except 
"county  judge"  for  "District  Court": 
C.  C.  P.  1872,  Sec.  1227;  as  amended 
"Superior  Court"  for  "county  judge": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Contents  of  Application. 

Sec.  5186.    The  application  must  be  in  writing  and  set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for 
that  purpose,  the  dissolution  of  the  corporation  was  resolved  upon  by 
a  two-third  vote  of  all  the  stockholders  or  members; 

2.  That  all  claims  and  demands  against  the  corporation  have 
been  satisfied  and  discharged. 


Historical:  Rev.  St.  1887,  Sec.  5186. 
C.  C.  P.  1881,  Sec.  845. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1228;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cited:  Security  Sav.  etc.  Co.  v.  Pip- 
er (1895)  4  Ida.  463;  40  Pac.  144. 


Same:  Signature  and  Verification. 

Sec.  5187.  The  application  must  be  signed  by  a  majority  of  the 
board  of  trustees,  directors,  or  other  officers  having  the  management 
of  the  affairs  of  the  corporation,  and  must  be  verified  in  the  same 
manner  as  a  complaint  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  5187. 
C.  C.  P.  1881,  Sec.  846. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1229;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cited:  Security  Sav.  etc.  Co.  v. 
Piper  (1895)  4  Ida.  463;  40  Pac.  144. 


Same:  Filing  and  Notice. 

Sec.  5188.  If  the  judge  is  satisfied  that  the  application  is  in  con- 
formity with  this  title,  he  must  order  it  to  be  filed  with  the  clerk,  and 
that  the  clerk  give  not  less  than  thirty  days'  notice  of  the  application, 
by  publication  in  some  newspaper  published  in  the  county,  and  if 
there  are  none  such  then  by  advertisements  posted  up  in  three  of  the 
principal  public  places  in  the  county. 


Historical:  Rev.  St.  1887,  Sec.  5188. 
C.  C.  P.  1881,  Sec.  847. 

California  Legislation :  Same  except 
the  words  "nor  more  than  fifty"  in- 
serted after  "thirty,"  line  3:  C.  C.  P. 
1872,  Sec.  1230;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Notice  Essential  to  Dissolution:  No 

order  of  dissolution  of  a  corporation 
can  be  entered  until  the  notice  requir- 
ed by  this  section  is  given.  Security 
Sav.  etc.  Co.  v.  Piper  (1895)  4  Ida. 
463;  40  Pac.  144. 


Objections  to  Application. 

Sec.  5189.  At  any  time  before  the  expiration  of  the  time  of  publi- 
cation, any  person  may  file  his  objections  to  the  application. 


Historical:  Rev.  St.  1887,  Sec.  5189. 
C.  C.  P.  1881,  Sec.  8  4  8, 

California  LegisiaJAoix:     fe  a.m.e.  v^. 


P.  1872,  Sec.  1231;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Hearing. 

Sec.  5190.  After  the  time  of  publication  has  expired,  the  court 
may,  upon  five  days'  notice  to  the  persons  who  have  filed  objections, 
or  without  further  notice,  if  no  objections  have  been  filed,  proceed 
to  hear  and  determine  the  application ;  and  if  all  the  statements  here- 
in made  are  shown  to  be  true,  he  must  declare  the  corporation  dis- 
solved. 


Historical:  Rev.  St.  1887,  Sec.  5190. 
C.  C.  P.  1881,  Sec.  849. 

California  Legislation:  Same  except 


"judge"  for  "court":   C.  C.  P.  1872, 

Sec.  1232;  now  same  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Judgment  Roll:  Appeal. 

Sec.  5191.  The  application,  notices,  and  proofs  of  publication,  ob- 
jections (if  any),  and  declaration  of  dissolution,  constitute  the  judg- 
ment roll,  and  from  the  judgment  an  appeal  may  be  taken  as  from 
judgments  of  the  District  Courts. 


Historical:  Rev.  St.  1887,  Sec.  5191. 
C.  C.  P.  1881,  Sec.  850. 

California  Legislation:  Same  except 
"county"  for  "District  Courts":  C.  C. 


P.  1872,  Sec.  1233;  as  amended  "Su- 
perior" for  "county":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE  7. 
OF  EMINENT  DOMAIN. 


Section 

5210.  Uses  for  which  authorized. 

5211.  What  may  be  taken. 

5212.  Private  propery  denned. 

5213.  What  must  appear  to  authorize 
condemnation. 

5214.  Survey  and  location  of  land  re- 
quired. 

5215.  Jurisdiction  in  District  Court. 

5216.  Complaint. 

5217.  Summons. 

5218.  Who  may  defend. 

5219.  Powers  of  court. 

5220.  Assessment  of  damages. 


Section 

5221.  Same:  Date  of  accrual. 

5222.  Curing  defective  title. 

522  3.     Payment  of  damages. 

522  4.  Same:  Failure  to  make  pay- 
ment. 

5225.  Pinal   order  of  condemnation. 

5226.  Possession  by  plaintiff:  Pay- 
ment of  damages:  Appoint- 
ment of  commissioners. 

5227.  Costs. 

5  228.  Rules  of  practice  and  appeals. 
5229.    Other  provisions  not  repealed. 


Uses  for  Which  Authorized. 

Sec.  5210.  Subject  to  the  provisions  of  this  title,  the  right  of 
eminent  domain  may  be  exercised  in  behalf  of  the  following  public 
uses:  1.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature: 

2.  Public  buildings  and  grounds  for  the  use  of  any  county,  in- 
corporated city,  village,  town,  or  school  district;  canals,  aqueducts, 
flumes,  ditches,  or  pipes  for  conducting  water  for  the  use  of  the  in- 
habitants of  any  county,  incorporated  city,  village  or  town  or  for 
draining  any  county,  incorporated  city,  village  or  town,  raising  the 
banks  of  streams,  removing  obstructions  therefrom  and  widening, 
deepening,  or  straightening  their  channels,  roads,  streets,  alleys,  and 
all  other  public  uses  for  the  benefit  of  any  county,  incorporated  city, 
village  or  town  or  the  inhabitants  thereof; 

3.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll- 
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roads,  by-roads,  plank  and  turnpike  roads,  steam,  electric  and  horse 
railroads,  reservoirs,  canals,  ditches,  flumes,  aqueducts  and  pipes, 
for  public  transportation,  supplying  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for  storing 
and  floating  logs  and  lumber  on  streams  not  navigable; 

4.  Roads,  tunnels,  ditches,  flumes,  pipes  and,  dumping  places  for 
working  mines;  also  outlets,  natural  or  otherwise,  for  the  flow,  de- 
posit, or  conduct  of  tailings  or  refuse  matter  from  mines;  also,  an 
occupancy  in  common  by  the  owners  or  possessors  of  different  mines 
of  any  place  for  the  flow,  deposit  or  conduct  of  tailings  or  refuse  mat- 
ter from  their  several  mines; 

5.  By-roads  leading  from  highways  to  residences  and  farms ; 

6.  Telephones,  telegraph  and  telephone  lines,  and  lines  used  in 
transmitting  electric  current  for  power,  lighting,  heating  or  other 
purposes ; 

7.  Sewerage  of  any  incorporated  city. 


Historical:  Rev.  St.  1887,  Sec.  5210 
(See  C.  C.  P.  1881,  Sec.  851),  amended 
Laws  1903,  203,  See.  1. 

California  Legislation:  Similar 
through  subd.  5,  with  additional  pro- 
vision, rest  omitted:  C.  C.  P.  1872, 
Sec.  12  3  8;  similar  as  amended:  Deer- 
ing-'s  Code,  ib.;  additional  provisions 
as  amended:   Kerr's  Code,  ib. 

Cross  Reference:  Power  of  rail- 
roads to  condemn  property:  Sec.  2796. 
Condemnation  proceedings  to  con- 
demn right  of  way  for  mining  pur- 
poses: Sees.  3223-3235.  Railroads 
may  condemn  lands  for  roads  and 
highways  when  a  change  of  route  is 
made  necessary  by  the  construction 
of  the  road:  Sec.  2808.  Railroads  may 
condemn  right  of  way  to  cross  other 
lines  of  railroad:  Sec.  2806.  Right  of 
way  on  State  lands  for  ditches,  tun- 
nels, telephone  and  transmission  lines 
constructed  by  the  authority  of  the 
United  States:  Sec.  1638.  Right  jf 
way  on  State  lands  for  railroad,  tele- 
graph, telephone  and  electric  lines: 
Sec.  1637.  Irrigation  districts  may 
exercise  right  of  eminent  domain:  See. 
2  42  2.  Right  of  way  on  State  lands  for 
ditches  and  reservoirs:  Sec.  1635. 
Right  of  way  for  irrigation:  Sees. 
3299-3305.  Condemnation  of  right  ot 
way  for  highway:  Sec.  926.  Right  of 
way  for  mining  purposes:  Sec.  32U3; 
for  mining  railroads,  tramways,  ditch- 
es, flumes,  etc.:  3224;  right  to  cross 
mining  claim  with  tunnels,  crosscuts, 
etc.:  3236.  Corporations  may  acquire 
property  as  herein  provided  for  the 
uses  above  mentioned:  Sec.  2774.  For- 
eign corporations  entitled  to  exercise 
the  right  of  eminent  domain:  Sec. 
2792.  Assessment  of  damages  for 
property  taken  or  injured  by  drainage 
districts:  Sec.  2456. 

Cited:  Postal  Tel.  Cable  Co.  of  Ida. 
v.  Ore.  Short  Line  Co.  (1900)  104  Fed. 
Rep.  023. 

Constitutionality:  This  section  is  not 


subject  to  the  constitutional  objection 
of  depriving  persons  of  property  with- 
out due  process  of  law.  Bailli^  v.  Lar- 
son, (1905)   138  Fed.  Rep.  i"7?. 

Right  of  Condemnation:  This  provis- 
ion, standing  alone,  unaffected  i>y  oth- 
er statutory  enactments,  confers  upon 
a  telegraph  company  the  authority  to 
condemn  a  right  of  way  upon  a  right 
of  way  of  a  railway  company,  pro- 
vided that  it  does  not  in  any  way  in- 
terfere with  the  use  to  which  the  right 
of  way  is  already  dedicated.  Ore. 
Short  Line  R.  R.  Co.  v.  Postal  Tel. 
Cable  Co.  of  Ida.  (1900)  111  Fed. 
Rep.  842. 

The  furnishing  of  electricity  for 
lighting,  transportation,  power  and 
oher  purposes,  is  a  public  use  for 
which  land  may  be  taken.  Hoi  lister' 
v.  State  (1903)  9  Ida.  8;  71  Pac.  541. 

The  necessary  use  of  lands  for  stor- 
age basins  and  the  improvement  of  the 
floatability  of  non-navigable  &tr  earns 
may  be  obtained  by  the  exercise  of  the 
power  of  eminent  domain.  Potlatch 
Lbr.  Co.  v.  Peterson  (1906)  12  Ida. 
769;  88  Pac.  426.  Tb-e  phrase  "streams 
not  navigable"  means  all  streams  not 
navigable  in  fact,  and  the  Legislature 
cannot  impress  the  character  of  nav- 
igability on  a  stream  that  is  not  navi- 
gable. Ib. 

Right  Acquired:  One  who  exercises 
the  right  of  eminent  domain  in  the 
improvement  of  non-navigable  streams 
in  the  State  for  the  purpose  of  Seating 
logs  and  timber  products,  denes  not 
thereby  secure  the  exclusive  rase  and 
control  of  such  streams  but  they  ape 
open  to  the  use  of  any  one  who  may 
have  occasion  to  use  hem  for  anj'  pur- 
purpose.  Ib. 

A  person  or  corporation  who  exer- 
cises the  power  of  eminent  domain  as- 
sumes certain  obligations  to  the  pub- 
lic, and  the  granting  of  that  right  car- 
ries with  it  the  right  of  public  super- 
vision and  reasonable  control,  lb. 
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What  May  be  Taken. 

Sec.  5211.  The  following  is  a  classification  of  the  estates  and  rights 
in  lands  subject  to  be  taken  for  public  use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or 
for  permanent  buildings,  for  reservoirs  and  dams  and  permanent 
flooding  occasioned  thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for 
the  deposit  of  debris  or  tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon,  and  occupation  of,  lands,  and  the 
right  to  take  therefrom  such  earth,  gravel,  stones,  trees  and  timber 
as  may  be  necessary  for  some  public  use. 


Historical:  Rev.  St.  18  87,  Sec.  5211. 
C.  C.  P.  1881,  Sec.  852. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  1239;  now  same  as 
amended:  Deering's  Code,  ib. ;  Kerr's 
Code,  ib. 

Fee  Simple:    When  Taken:  Since 


a  dam  is  a  permanent  structure  a  fee 
simple  title  must  be  taken  in  condem- 
nation proceedings  against  the  land  on 
which  the  dam  is  to  be  located.  (Dis. 
op.)  Hollister  v.  State  (1904)  9  Ida. 
651;  77  Pac.  339. 


Private  Property  Defined. 

Sec.  5212.  The  private  property  which  may  be  taken  under  this 
title  includes: 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  this  State,  or  to  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  not  appropriated  to  some 
public  use; 

3.  Property  appropriated  to  public  use;  but  such  property  shall 
not  be  taken  unless  for  a  more  necessary  public  use  than  that  to 
which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries,  and  all 
other  franchises;  but  such  franchises  shall  not  be  taken  unless  for 
free  highways,  railroads,  or  other  more  necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in 
Section  5210,  and  any  and  all  structures  and  improvements  thereon, 
and  the  lands  held  or  used  in  connection  therewith,  shall  be  sub- 
ject to  be  connected  with,  crossed,  <or  intersected  by  any  other  right 
of  way  or  improvements  or  structures  thereon.  They  shall  also  be 
subject  to  a  limited  use,  in  common  with  the  owners  thereof,  when 
necessary;  jbut  rsuch  uses,  crossings,  intersections  and  connections 
shall  be  made 'in  the  manner  most  compatible  with  the  greatest  public 
benefit  and  least  private  injury;; 

^6.  All  classes  (of  ^private  iproperty  not  enumerated  may  be  taken 
for  public  mse,  when  such  taking  is  authorized  by  law. 


^Historical:  iRev.  fSt.  1887,  Sec.  :5212. 
C.  <C.  >P.  11881,  'Sec.  ;853. 

(California  Legislation:  fSame:  <C.  (Q. 
P.  jl8/fr2)PrSec.  1240,;  DeeringJs  Code, fib- 
additional  jpro.visions  ias  [amended; 
Kerrjs  (Code,  jib. 

(CjattlcntiiatiQii  <of  ; State  Lands:  'This 
Bectiron  ttaken  Jin  (con Junction  \with 
La,y\£s  j18  9  9,  ,'3  8l],,  jSec  .13,  {authorizes  ,-an 
action  jin  ithe  ]£)istrict  (Court  ito  .con- 
demn {State  ilands  <for  a  public  use. 
Hollister  v.  [State  (1903)  9  Ida.  8;  71 
Pac.  541. 


Railroad  Right  of  Way:  'The  use  of 
that  portion  of  a  railway  right  of  way 
>which  jis  idle  ,or  ^vacant  ground  iby  a 
itelegraph  company  for  ,the  erection  of 
.•a  ttelegraph  Uine  jis  <of  /greater  ipublic 
mtility  than  theiuse  to  \which  jsuch  ipor- 
ition  <of  the  right  of  ^way  4is  >put.  ^by  the 
^railroad  (Company,  and  authorizes  ithe 
(Condemnation  thereof  iby  the  telegraph 
<company.  Postal  'Tel.  Cable  Co.  of 
'Ida.  >v. '(6.  S.  L.  Co.  (1900)  104  Fed. 
Pep.  623. 

Proceedings  in  Equity:    In  a  suit  in 
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equity  to  compel  the  joint  use  of  a 
right  of  way  already  condemned  by 
another,  and  to  obtain  the  benefits 
thereof,  on  the  theory  that  the 
condemnation  was  made  for  a 
public  use,  and  that  appellants 
are  members  of  the  public  for 
whom   such   condemnation  has  been 


adjudged,  there  being  no  allegation 
showing  the  necessity  for  such  com- 
mon use,  and  nothing  to  show  that 
appellants  cannot  proceed  and  con- 
demn a  right  of  way,  the  relief  prayed 
for  will  be  denied.  Headrick  et  al 
v.  Larson  et  al  (1907)  152  Fed.  Rep. 
93. 


What  Must  Appear  to  Authorize  Condemnation. 

Sec.  5213.    Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized 
by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  public 
use  to  which  it  is  to  be  applied  is  a  more  necessary  public  use. 


Historical:  Rev.  St.  1887,  Sec.  5213. 
C.  C.  P.  1881,  Sec.  854. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1241;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Subsequent  Condemnations:  This 
section  by  implication  authorizes  a 
second  condemnation,  and  under  it  a 
telegraph  company  may  condemn  a 


right  of  way  for  its  line  over  the  right 
of  way  of  a  railroad,  where  the  court 
finds  that  it  is  necessary  and  that  it 
will  not  interfere  with  the  use  of  the 
property  for  the  purpose  of  the  rail- 
road, and  that  the  second  use  is  more 
necessary  than  the  first.  O.  S.  L.  R. 
Co.  v.  Postal  Tel.  Cable  Co.  of  Ida. 
(1901)    111  Fed.  Rep.  842. 


Survey  and  Location  of  Land  Required. 

Sec.  5214.  In  all  cases  where  land  is  required  for  public  use,  the 
State  or  its  agents  in  charge  of  such  use,  may  survey  and  locate  the 
same;  but  it  must  be  located  in  the  manner  which  will  be  most  com- 
patible with  the  greatest  public  good  and  the  least  private  injury,  and 
subject  to  the  provisions  of  this  title.  The  State  or  its  agents  in 
charge  of  such  public  use,  may  enter  upon  the  land  and  make  exam- 
inations, surveys,  and  maps  thereof,  and  such  entry  shall  constitute 
no  cause  for  action  in  favor  of  the  owners  of  the  land,  except  for 
injuries  resulting  from  negligence,  wantonness  or  malice. 


Historical :  Rev. 
C.  C.  P.  1881,  Sec. 


St.  1887,  Sec.  5214. 
855. 


California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1242;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Jurisdiction  in  District  Court. 

Sec.  5215.  All  proceedings  under  this  title  must  be  brought  in  the 
District  Court  for  the  county  in  which  the  property  is  situated. 
They  must  be  commenced  by  filing  a  complaint  and  issuing  a  sum- 
mons thereon. 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  856. 


5215. 


California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1243;  same  as  amended 
except  "Superior"  for  "District"  court: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Complaint. 

iSec.  5216.    The  .complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  per- 
son in  charge  of  the  public  use  for  which  the  property  is  sought,  who 
must  be  styled  plaintiff ; 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if 
known,  or  a  statement  that  they  are  unknown,  who  must  be  styled 
defendants ; 
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3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  lo- 
cation, general  route  and  termini,  and  must  be  accompanied  with 
maps  thereof : 

5.  A  description  of  each  piece  of  land  sought  to  be  taken,  and 
whether  the  same  includes  the  whole,  or  only  a  part,  of  an  entire 
parcel  or  tract.  All  parcels  lying  in  the  county,  and  required  for  the 
same  public  use,  may  be  included  in  the  same  or  separate  proceed- 
ings, at  the  option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  the  parties ; 

6.  In  all  cases  where  the  owner  of  the  lands  sought  to  be  taken 
resides  in  the  county  in  which  said  lands  are  situated,  a  statement 
that  the  plaintiff  has  sought,  in  good  faith,  to  purchase  the  lands  so 
sought  to  be  taken,  or  settle  with  the  owner  for  the  damages  which 
might  result  to  his  property  from  the  taking  thereof,  and  was  unable 
to  make  any  reasonable  bargain  therefor,  or  settlement  of  such  dam- 
ages ;  but  in  all  other  cases  these  facts  need  not  be  alleged  in  the  com- 
plaint, or  proved. 


Hstorical:  Rev.  St.  1887,  Sec.  5216. 
(See  C.  C.  P.  1881,  Sec.  857);  amended 
Laws  1907,  322,  Sec.  1. 

California  Legislation:  Substantially 
same  through  subd.  5,  subd.  6  omit- 
ted: C.  C.  P.  1872,  Sec.  1244;  addi- 
tional provision  as  amended:  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 

Sufficiency  of  Complaint:  In  Gen- 
eral: The  complaint  in  condemnation 
proceedings  must  substantially  comply 
with  the  requirements  of  this  section, 
but  in  ascertaning  whether  or  not 
there  is  such  a  compliance  the  ^ame 
rule  will  be  applied  as  in  the  consid- 
eration of  the  sufficiency  of  other 
pleadings.  Hollister  v.  State  (1004) 
9  Ida.  651;  77  Pac.  339.  Unless  the 
complaint  in  condemnation  proceed- 
ings contains  substantially  every  fact 
required  by  this  section,  the  court  ac- 
quires no  jurisdiction  over  a  default- 
ing defendant.     (Dis.  op.)  ib. 

Same:  Description  of  Land:  The  de- 
scription of  the  land  sought  to  be 
taken  for  a  public  use  must  be  such 
that  from  it  the  number  of  square 
feet,  yards  or  rods  or  the  number  of 
acres  sought  to  be  taken  may  be  as- 
certained.    (Dis.  op.)  Ib. 

In  an  action  brought  to  condemn 
a  right  of  way  through  a  farm  or  a 
legal  subdivision,  such  right  of  way 
should  be  described  in  the  complaint 
by  such  subdivision,  but  in  an  action 
to  condemn  a  right  of  way  on  an  es- 
tablished railroad  right  of  way,  the 

Summons. 


locus  of  which  is  accurately  fixed  by 
survey  of  which  there  are  accessible 
records,  a  complaint  is  sufficiently 
specific  when  it  describes  the  railroad 
right  of  way  in  general  terms,  giving 
the  termini  and  the  counties  through 
which  it  runs.  Postal  Tel.  Cable  Co. 
of  Ida.  v.  O.  S.  L.  R.  R.  Co.  (1900) 
104  Fed.  Rep.  623. 

Same:  Designation  of  Owners:  A 

complaint  in  condemnation  proceed- 
ings which  fails  to  allege  that  the  de- 
fendants are  the  owners  of  the  land 
sought  to  be  taken,  or  that  the  names 
of  the  owners  are  unknown,  is  fatally 
defective.  (Dis.  op.)  Hollister  v.  State 
(1904)  9  Ida.  651;  77  Pac.  339. 

Same:  Other  Allegations:  In  an  ac- 
tion by  a  county  to  condemn  land  for 
a  road  a  complaint  alleging  that  the 
petition  for  the  road  was  signed  by  a 
number  of  more  than  ten  residents 
and  taxpayers  of  the  road  district, 
sufficiently  shows  that  the  petition- 
ers were  taxable  for  road  purposes. 
Canyon  Co.  v.  Toole  (19  02)  8  Ida.  501; 
69  Pac.  320. 

In  a  suit  to  condemn  land  for  a 
road,  a  complaint  alleging  that  a  pe- 
tition was  presented  to  the  boar  1  of 
commissioners  accompanied  by  a  bond, 
that  the  bond  was  filed,  that  viewers 
were  appointed,  and  that  the  board 
received  and  accepted  their  report, 
sufficiently  shows  that  the  bond  was 
approved  by  the  board.  Ib. 


Sec.  5217.  The  clerk  must  issue  a  summons,  which  must  contain 
the  names  of  the  parties,  a  general  description  of  the  whole  property, 
a  statement  of  the  public  use  for  which  it  is  sought,  and  a  reference 
to  the  complaint  for  descriptions  of  the  respective  parcels,  and  a  no- 
tice to  the  defendan-s  to  appear  and  show  cause  why  the  property 
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described  should  not  be  condemned  as  prayed  for  in  the  complaint. 
In  all  other  particulars  it  must  be  in  the  form  of  a  summons  in  civil 
actions,  and  must  be  served  in  like  manner. 


Historical:  Rev.  St.  1887,  Sec.  5217. 
C.  C.  P.  1881,  Sec.  858. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1245;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cross  Reference:  Form  and  service 
of  summons:  Sees.  4140,  4144. 


Who  May  Defend. 

Sec.  5218.  All  persons  in  occupation  of,  or  having  or  claiming  an 
interest  in,  any  of  the  property  described  in  the  complaint,  or  in  the 
damages  for  the  taking  thereof,  though  not  named,  may  appear, 
plead,  and  defend,  each  in  respect  to  his  own  property  or  interest,  or 
that  claimed  by  him,  in  like  manner  as  if  named  in  the  complaint. 


Historical:  Rev.  St.  1887,  Sec.  52 IS. 
C.  C.  P.  1881,  Sec.  859. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1246;  Deerihg's  Code,  ib.; 
Kerr's  Code,  ib. 


Powers  of  Court. 

Sec.  5219.    The  court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of  making 
connections  and  crossings,  or  of  enjoying  the  common  use  mentioned 
in  the  fifth  subdivision  of  Section  5212; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the 
property  sought  to  be  condemned,  and  to  the  damages  therefor. 

3.  To  determine  the  respective  rights  of  different  parties  seek- 
ing condemnation  of  the  same  property. 


Historical:  Rev.  St.  1887,  Sec.  5219. 
C.  C.  P.  1881,  Sec.  860. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1247;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Assessment  of  Damages. 

Sec.  5220.  The  court,  jury,  or  referee  must  hear  such  legal  testi- 
mony as  may  be  offered  by  any  of  the  parties  to  the  proceedings, 
and  thereupon  must  ascertain  and  assess : 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all 
improvements  thereon  pertaining  to  the  realty,  and  of  each  and  every 
separate  estate  or  interest  therein,  if  it  consists  of  different  parcels, 
the  value  of  each  parcel  and  each  estate  or  interest  therein  shall  be 
separately  assessed; 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a 
part  of  a  larger  parcel,  the  damages  which  will  accrue  to  the  portion 
not  sought  to  be  condemned,  by  reason  of  its  severance  from  the  por- 
tion sought  to  be  condemned,  and  the  construction  of  the  improve- 
ment in  the  manner  proposed  by  the  plaintiff ; 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned, 
and  each  estate  or  interest  therein,  will  be  specially  and  directly  ben- 
efited, if  at  all,  by  the  construction  of  the  improvement  proposed  by 
the  plaintiff ;  and  if  the  benefit  shall  be  equal  to  the  damages  assessed, 
under  subdivision  2,  the  owner  of  the  parcel  shall  be  allowed  no  com- 
pensation except  the  value  of  the  portion  taken;  but  if  the  benefit 
shall  be  less  than  the  damages  so  assessed,  the  former  shall  be  de- 
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ducted  from  the  latter,  and  the  remainder  shall  be  the  only  damages 
allowed  in  addition  to  the  value; 

4.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the 
cost  of  good  and  sufficient  fences  along  the  line  of  such  railroad,  and 
the  cost  of  cattle  guards  where  fences  may  cross  the  line  of  such  rail- 
road ; 

5.  As  far  as  practicable,  compensation  must  be  assessed  for  each 
source  of  damages  separately. 


Historical:  Rev.  St.  188  7,  Sec.  5*22  0. 
C.  C.  P.  1881,  Sec.  861. 

California  Legislation:  Same  except 
the  words  "specially  and  directly," 
subd.  3,  omitted:  C.  C.  P.  1872,  Sec. 


12  48;  Deering's  Code,  ib.;  addition  il 
subdivision  as  amended:  Kerr's  Code, 
ib. 

Cited:  Spokane  etc.  Ry.  Co.  v.  .Lieu* 
alien  (1892)  3  Ida.  381;  29  Pac.  854. 


Same:  Date  of  Accrual. 

Sec.  5221.  For  the  purpose  of  assessing  compensation  and  dam- 
ages, the  right  thereto  shall  be  deemed  to  have  accrued  at  the  date 
of  the  summons,  and  its  actual  value,  at  that  date,  shall  be  the  meas- 
ure of  compensation  for  all  property  to  be  actually  taken,  and  the 
basis  of  damages  to  property  not  actually  taken,  but  injuriously  af- 
fected, in  all  cases  where  such  damages  are  allowed,  as  provided  in 
the  last  section.  No  improvements  put  upon  the  property,  subse- 
quent to  the  date  of  the  service  of  summons,  shall  be  included  in  the 
assessment  of  compensation  or  damages. 


Historical:  Rev.  St.  1887,  Sec.  5221. 
C.  C.  P.  1881,  Sec.  862. 

California  Legislation:  Same  in 
part:  C.  C.  P.  1872,  Sec.  1249;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Measure  of  Damages:  The  value  of 
the  land  at  the  time  it  is  taken,  and 


not  its  value  at  the  time  of  the  trial,  is 
the  measure  of  damages,  and  it  is  er- 
ror to  admit  evidence  as  to  its  value 
at  the  latter  date.  Spokane  etc.  Ry. 
Co.  v.  Lieuallen  (1892)  3  Ida.  381;  29 
Pac.  854. 


Curing  Defective  Title. 

Sec.  5222.  If  the  title  attempted  to  be  acquired  is  found  to  be 
defective  from  any  cause,  the  plaintiff  may  again  institute  proceed- 
ings to  acquire  the  same  as  in  this  title  prescribed. 


Historical:  Rev.  St.  1887,  Sec.  5222. 
C.  C.  P.  1881,  Sec.  863. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1250;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Payment  of  Damages. 

Sec.  5223.  The  plaintiff  must,  within  thirty  days  after  final  judg- 
ment, pay  the  sum  of  money  assessed,  but  may,  at  the  time  of  or  be- 
fore payment,  elect  to  build  the  fences  and  cattle  guards,  and,  if  he 
so  elect,  shall  execute  to  the  defendant  a  bond,  with  sureties  to  be 
approved  by  the  court,  in  double  the  assessed  cost  of  the  same,  to 
build  such  fences  and  cattle  guards  within  eight  months  from  the 
time  the  railroad  is  built  on  the  land  taken,  and,  if  such  bond  is  given, 
need  not  pay  the  cost  of  such  fences  and  cattle  guards.  In  an  action 
on  such  bond  the  plaintiff  may  recover  reasonable  attorney's  fees. 


Historical:  Rev.  St.  1887,  Sec.  5223. 
C.  C.  P.  1881,  Sec.  864. 

California  Legislation:  Sau^c  cswvyt 


"eighteen"  for  "eight"  months:  C.  C. 
P.  1872,  Sec.  1251;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Same:  Failure  to  Make  Payment. 

Sec.  5224.  Payment  may  be  made  to  the  defendants  entitled 
thereto,  or  the  money  may  be  deposited  in  court  for  the  defendants, 
and  be  distributed  to  those  entitled  thereto.  If  the  money  be  not 
so  paid  or  deposited,  the  defendants  may  have  execution  as  in  civil 
cases ;  and  if  the  money  cannot  be  made  on  execution,  the  court,  upon 
a  showing  to  that  effect,  must  set  aside  and  annul  the  entire  pro- 
ceedings, and  restore  possession  of  the  property  to  the  defendant,  if 
possession  has  been  taken  by  the  plaintiff. 


Historical:  Rev.  St.  1887,  Sec.  5224. 
C.  C.  P.  1881,  Sec.  865. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1252;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Final  Order  of  Condemnation. 

Sec.  5225.  When  payments  have  been  made  and  the  bond  given, 
if  the  plaintiff  elects  to  give  one,  as  required  by  the  last  two  sections, 
the  court  must  make  a  final  order  of  condemnation,  which  must  de- 
scribe the  property  condemned  and  the  purposes  of  such  condemna- 
tion. A  copy  of  the  order  must  be  filed  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described  therein  shall 
vest  in  the  plaintiff  for  the  purposes  therein  specified. 


Historical:  Rev.  St.  1887,  Sec.  5225. 
C.  C.  P.  1881,  Sec.  866. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1253;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Possession  by  Plaintiff:   Payment  of  Damages:   Appointment  of  Commis- 
sioners. 

Sec.  5226.  At  any  time  after  trial  and  judgment  entered,  or 
pending  an  appeal  from  the  judgment  to  the  Supreme  Court,  when- 
ever the  plaintiff  shall  have  paid  into  the  court  for  the  defendant  the 
full  amount  of  the  judgment,  and  such  further  sum  as  shall  be  re- 
quired by  the  court  as  a  fund  to  pay  any  further  damages  and  costs 
that  may  be  recovered  in  said  proceedings,  as  well  as  all  damages 
that  may  be  sustained  by  the  defendant,  if  for  any  cause  the  property 
shall  not  be  finally  taken  for  public  use,  the  District  Court  in  which 
the  proceeding  was  tried  may,  upon  notice  of  not  less  than  ten  days, 
authorize  the  plaintiff,  if  already  in  possession,  to  continue  therein, 
and  if  not,  to  take  possession  of  and  use  the  property  during  the 
conclusion  of  the  litigation,  and  may,  if  necessary,  stay  all  actions 
and  proceedings  against  the  plaintiff  on  account  therof. 

The  defendant  who  is  entitled  to  the  money  paid  into  court  for 
him  upon  any  judgment,  shall  be  entitled  to  demand  and  receive 
the  same  at  any  time  thereafter,  upon  obtaining  an  order  therefor 
from  the  court.  It  shall  be  the  duty  of  the  court,  or  the  judge  thereof , 
upon  application  being  made  by  such  defendant,  to  order  and  direct 
that  the  money  so  paid  into  court  for  him,  be  delivered  to  him  upon: 
his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing  a  receipt 
therefor,  and  an  abandonment  of  all  defenses  to  the  action  or  pro- 
ceeding, except  as  to  the  amount  of  damages  that  he  may  be  entitled 
to  in  the  event  that  a  new  trial  shall  be  granted.  A  payment  to  a 
defendant  as  aforesaid  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  excepting  his  claim  for 
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greater  compensation.  The  court  may  order  the  money  to  be  de- 
posited in  the  county  treasury,  and  in  such  case  it  shall  be  the  duty 
of  the  treasurer  to  receive  all  such  moneys,  duly  receipt  for,  and 
safely  keep  the  same,  and  to  pay  out  such  moneys  in  such  manner, 
and  at  such  times,  as  the  court  or  judge  thereof  may  direct,  and  for 
such  duty  he  shall  be  liable  to  the  plaintiff  upon  his  official  bond: 
Provided  further,  That  at  any  time  after  the  commencement  of  pro- 
ceedings in  the  District  Court,  as  provided  for  in  this  title,  to  con- 
demn property,  and  upon  ten  days'  notice  to  the  adverse  party,  the 
District  Court  or  the  Judge  thereof  may  appoint  three  disinterested 
persons,  who  shall  be  residents  of  the  county  in  which  the  land  is 
situated,  as  commissioners  to  assess  and  determine  the  damages  that 
the  defendant  will  sustain  by  reason  of  the  condemnation  and  appro- 
priation of  the  property  described  in  the  complaint,  and  the  said 
commissioners  shall,  before  entering  upon  the  discharge  of  their 
duties,  take  and  subscribe  an  oath  to  faithfully  and  impartially 
discharge  their  duties  as  such  commissioners.  Such  commissioners 
shall  give  at  least  five  days'  notice  in  writing  of  the  time  and  place 
where  they  will  meet  for  the  purpose  aforesaid,  which  place,  unless 
agreed  upon  between  the  two  parties,  shall  be  within  five  miles  of 
the  premises  aforesaid.  At  the  time  and  place  mentioned  in  such 
notice,  they  may  administer  oaths  to  witnesses,  and  hear  the  evi- 
dence offered  by  the  parties,  and,  after  viewing  the  premises,  shall 
report  in  writing  their  proceedings  and  the  damages  which  they  find 
the  defendant  will  sustain  by  reason  of  the  condemnation  and  appro- 
priation of  said  property,  which  report  shall  be  signed  by  said  com- 
missioners, or  a  majority  thereof,  and  be  filed  in  the  office  of  the 
clerk  of  the  District  Court  in  which  such  action  shall  be  pending; 
and  at  any  time  after  payment  to  the  defendant  of  the  amount  so 
assessed  ahd  found  by  said  commissioners  as  damages,  or  in  case 
the  defendant  shall  refuse  to  receive  the  same,  then  at  any  time 
after  such  amount  shall  be  deposited  with  the  clerk  of  the  said 
court  to  abide  the  result  of  said  action,  the  plaintiff  may  enter  upon, 
and  take  possession  of  and  use,  the  property  mentioned  in  the  com- 
plaint, until  the  final  conclusion  of  the  litigation  concerning  the 
same :  Provided  further.  That  at  the  time  of  making  such  payment 
to  the  defendant  of  the  amount  so  assessed  and  found  by  said  com- 
missioners as  damages,  or  in  case  the  defendant  shall  refuse  to  re- 
ceive the  same,  then  at  any  time  after  such  amount  shall  be  depos- 
ited with  the  clerk  of  the  said  court  to  abide  the  result  of  said 
action,  the  plaintiff  may  elect  to  build  the  fences,  cattle  guards  and 
other  structures  by  said  commissioners  found  to  be  necessary,  and 
may  execute  to  the  defendant  a  bond  as  provided  in  Section  5223. 


Historical:  Rev.  St.  1887,  Sec.  52  26, 
<See  C.  C.  P.  1881,  Sec.  867),  amended 
act  15th  Ter.  Ses.  (Laws  1888-89) 
Page  16. 

California  Legislation:    See:  C.  C.  P. 


1872,  Sec.  1254;  similar  in  part  as 
amended:  Deering's  Code,  ib.;  further 
amended:  Kerr's  Code,  ib. 

Cross  Reference:  Appraisers  may- 
be appointed  at  chambers:  Sec.  3890. 


Costs. 

Sec.  5227.  Costs  may  be  allowed  or  not,  and,  if  allowed,  may  be 
apportioned  between  the  parties  on  the  same  or  adverse  sides  in  the 
discretion  of  the  court. 
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Historical:  Rev.  St.  188  7,  Sec.  52  2  7. 
C.  C.  P.  1881,  Sec.  868. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1255;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Rules  of  Practice  and  Appeals. 

Sec.  5228.  Except  as  otherwise  provided  in  this  title,  the  provi- 
sions of  this  Code  relative  to  civil  actions  and  new  trials  and  appeals, 
are  applicable  to,  and  constitute,  the  rules  of  practice  in  the  proceed- 
ings in  this  title. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec 


5228. 


St.  1887,  Sec. 
869. 

Similar:  C.  C. 
P.  1872,  Sec.  1256;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


California  Legislation 


Cross  Reference:  New  trials:  Sees. 
4438-4445.     Appeals:  Sees.  4807-482.J. 


Other  Provisions  Not  Repealed. 

Sec.  5229.  Nothing  in  this  Code  must  be  construed  to  abrogate  or 
repeal  any  statute  providing  for  the  taking  of  property  in  any  city 
or  town  for  street  purposes. 


Historical:  Rev.  St.  1887,  Sec.  5229. 
C.  C.  P.  1881,  Sec.  870. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1263;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


TITLE  8. 
OF  CHANGE  OF  NAMES. 


Section 

5245.  Jurisdiction  in  District  Court. 

5246.  Petition  for  change. 


Section 

5247.  Publication  of  petition. 

5248.  Hearing. 


Jurisdiction  in  District  Court. 

Sec.  5245.  Application  for  change  of  names  must  be  heard  and  de- 
termined by  the  District  Courts. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


St.  1887,  Sec.  5245. 
871.  • 


California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  1275;  as  amended: 
Deering's  Code,  ib. ;  Kerr's  Code,  ib. 


Petition  for  Change. 

Sec.  5246.  All  applications  for  change  of  names  must  be  made  to 
the  District  Court  of  the  county  where  the  person  whose  name  is  pro- 
posed to  be  changed  resides,  by  petition,  signed  by  such  person ;  and 
if  such  person  is  under  twenty-one  years  of  age,  if  a  male,  and  under 
the  age  of  eighteen  years,  if  a  female,  by  one  of  the  parents,  if  liv- 
ing; or  if  both  be  dead,  then  by  the  guardian;  and  if  there  be  no 
guardian,  then  by  some  near  relative  or  friend.  The  petition  must 
specify  the  place  of  birth  and  residence  of  such  person,  his  or  her 
present  name,  the  name  proposed,  and  the  reason  for  such  change 
of  name,  and  must,  if  the  father  of  such  person  be  not  living,  name, 
as  far  as  known  to  the  petitioner,  the  near  relatives  of  such  person, 
and  their  place  of  residence.  Any  religious,  benevolent,  literary,  or 
scientific  corporation,  or  any  corporation  bearing  or  having  for  its 
name,  or  using  or  being  known  by  the  name  of  any  benevolent  or 


336 


ARBITRATIONS 


Pt.  3.  Tit.  9 


charitable  order,  or  society,  may,  by  petition,  apply  to  the  District 
Court  of  the  county  in  which  the  property  of  said  corporation  is 
situated,  for  a  change  of  its  corporate  name.  Such  petition  must  be 
signed  by  the  trustees  of  the  corporation,  or  by  a  majority  of  them, 
and  must  specify  the  date  of  the  formation  of  the  corporation,  its 
present  name,  the  name  proposed,  and  the  reason  for  such  change 
of  name.  Upon  filing  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  must  be  had  as  upon  applications  for  changes  of 
names  of  natural  persons. 


Historical:  Rev.  St.  1887,  Sec.  5246. 
C.  C.  P.  1881,  Sec.  872. 

California  Legislation :  Same  except 
"County  court"  for  "District  Court"  to 
third  sentence,  the  rest  is  omitted:  C. 


C.  P.  1872,  Sec.  1276;  now  similar  as 
amended  except  "Superior  Court"  for 
"District  Court"  and  additional  clause: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Publication  of  Petition. 

Sec.  5247.  A  copy  of  such  petition  must  be  published  for  four 
successive  weeks  in  some  newspaper  printed  in  the  county,  if  a 
newspaper  be  printed  therein,  but  if  no  newspaper  be  printed  in  the 
county  a  copy  of  such  petition  must  be  posted  at  three  of  the  most 
public  places  in  the  county  for  a  like  period,  and  proofs  must  be  made 
of  such  publication  before  the  petition  can  be  considered. 


Historical:  Rev.  St.  1887,  Sec.  5247. 
C.  C.  P.  1881,  Sec.  873. 

California  Legislation:    Same:  C.  C. 


I 


P.  1872,  Sec.  1277;  Deering's  Code,  ib.; 
now  different  as  amended:  Kerr's 
Code,  ib. 


Hearing. 

Sec.  5248.  Such  application  must  be  heard  at  such  time  during 
term  as  the  court  may  appoint,  and  objections  may  be  filed  by 
any  person  who  can,  in  such  objections,  show  to  the  court  good  rea- 
son against  such  change  of  name.  On  the  hearing  the  court  may 
examine,  upon  oath,  any  of  the  petitioners,  remonstrants,  or  other 
persons,  touching  the  application,  and  may  make  an  order  changing 
the  name  or  dismissing  the  application,  as  to  the  court  may  seem 
right  and  proper. 


Historical:  Rev.  St.  1887,  Sec.  5248. 
C.  C.  P.  1881,  Sec.  874. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1278;  same  as  amended 


except  words  "during  term"  after 
"time"  omitted:  Deering's  Code,  ib.; 
additional  provision  as  amended: 
Kerr's  Code,  ib. 


TITLE  9. 
OF  ARBITRATIONS. 


Section 

5260.  Controversies   which    may  be 
submitted. 

5261.  Submission  to  be  in  writing. 

5262.  Entry  of  submission  as  order 
of  court. 

5263.  Powers  of  arbitrators. 

5264.  Same:  Majority  may  decide. 


Section 

5265.  Award. 

5  2  66.    Vacation  of  award. 

52  67.     Same:   Modification  or  correc* 
tion.' 

5268.  Appeal. 

52  69.    Revocation:     Costs   and  dam-, 
ages. 
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Controversies  Which  May  Be  Submitted. 

Sec.  5260.  Persons  capable  of  contracting  may  submit  to  arbitra- 
tion any  controversy  which  might  be  the  subject  of  a  civil  action  be- 
tween them,  except  a  question  of  title  to  real  property  in  fee  or  for 
life.  This  qualification  does  not  include  questions  relating  merely  to 
the  partition  or  boundaries  of  real  property. 


Historical:  Rev.  St.  1887,  Sec.  5260. 
C.  C.  P.  1881,  Sec.  875. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1281;  Deering's  Code,  lb.; 

Kerr's  Code,  ib. 


Submission  to  Be  in  Writing. 

Sec.  5261.  The  submission  to  arbitration  must  be  in  writing,  and 
may  be  to  one  or  more  persons. 


Historical:  Rev.  St.  1887,  Sec.  5261. 
C.  C.  P.  1881,  Sec.  876. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1282;  Deering's  Code,  lb.; 
Kerr's  Code,  ib. 


Entry  of  Submission. 

Sec.  5262.  It  may  be  stipulated  in  the  submission,  that  it  be  en- 
tered as  an  order  of  the  District  Court,  for  which  purpose  it  must  be 
filed  with  the  clerk  of  said  court  for  a  county  where  the  parties,  or 
one  of  them,  reside.  The  clerk  must  thereupon  enter  in  his  register 
of  actions  a  note  of  the  submission,  with  the  names  of  the 
parties,  the  names  of  the  aribtrators,  the  date  of  the  submission,  when 
filed,  and  the  time  limited  by  the  submission,  if  any,  within  which  the 
award  must  be  made.  When  so  entered,  the  submission  cannot  be 
revoked  without  the  consent  of  both  parties.  The  arbitrators  may 
be  compelled  by  the  court  to  make  an  award,  and  the  award  may  be 
enforced  by  the  court  in  the  same  manner  as  a  judgment.  If  the  sub- 
mission is  not  made  an  order  of  the  court,  it  may  be  revoked  at  any 
time  before  the  award  is  made. 


Historical:  Rev.  St.  1887,  Sec.  5262. 
C.  C.  P.  1881,  Sec.  877. 

California  Legislation:  Same  except 
"county  court  or"  inserted  before 
"District",  line  2,  and  the  words  "clerk 


of  a  county",  for  "clerk  of  said  court, 
for  a  county"  line  3;  C.  C.  P.  1872,  Sec. 
1283;  same  as  amended  except  "Su- 
perior" for  "District",  line  2:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Powers  of  Arbitrators. 

Sec.  5263.  Arbitrators  have  power  to  appoint  a  time  and  place  for 
hearing,  to  adjourn  from  time  to  time,  to  administer  oaths  to  wit- 
nesses, to  hear  the  allegations  and  evidence  of  the  parties,  and  to 
make  an  award  thereon. 


Historical:  Rev.  St.  1887,  Sec.  5263. 
C.  C.  P.  1881,  Sec.  878. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1284;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same :  Majority  May  Decide. 

Sec.  5264.  All  the  arbitrators  must  meet  and  act  together  during 
the  investigation ;  but  when  met,  a  majority  may  determine  any  ques- 
tion. Before  acting  they  must  be  sworn  before  an  officer  authorized 
to  administer  oaths,  faithfully  and  fairly  to  hear  and  examine  the  al- 
legations and  evidence  of  the  parties  in  relation  to  the  matters  in  con- 
troversy, and  to  make  a  just  award  according  to  their  understanding. 
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Historical:  Pev.  St.  1887,  Sec.  5264. 
C.  C.  P.  1881,  Sec.  879. 

California  Legislation:    Same:  C.  C. 

Award. 


P.  1872,  Sec.  1285;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Sec.  5265.  The  award  must  be  in  writing,  signed  by  the  arbitra- 
tors, or  a  majority  of  them,  and  delivered  to  the  parties.  When  the 
submission  is  made  an  order  of  the  court,  the  award  must  be  filed 
with  the  clerk,  and  a  note  thereof  made  in  his  register.  After  the  ex- 
piration of  five  days  from  the  filing  of  the  award,  upon  the  applica- 
tion of  a  party  and  on  filing  of  an  affidavit  showing  that  notice  of 
filing  the  av/ard  has  been  served  on  the  adverse  party  or  his  attorney 
at  least  four  days  prior  to  such  application,  and  that  no  order  stay- 
ing the  entry  of  judgment  has  been  served,  the  award  must  be  en- 
tered by  the  clerk  in  the  judgment  book,  and  thereupon  has  the  ef- 
fect of  a  judgment. 


P.  1872,  Sec.  12  86;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5265. 
C.  C.  P.  1881,  Sec.  880. 

California  Legislation:    Same:  C.  C. 

Vacation  of  Award. 

Sec.  5266.  The  court,  on  motion,  may  vacate  the  award  upon 
either  of  the  following  grounds,  and  may  erder  a  new  hearing  before 
the  same  arbitrators,  or  not,  in  its  discretion : 

-1.    That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct  or  committed 
gross  error  in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or 
in  refusing  to  hear  pertinent  evidence,  or  otherwise  acted  improperly, 
in  a  manner  by  which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their 
award;  or  that  they  refused,  or  improperly  omitted  to  consider  a 
part  of  the  matters  submitted  to  them;  or  that  the  award  is  indefi- 
nite or  cannot  be  performed. 


Hisorical:  Rev.  St.  1887,  Sec.  5  266. 
C.  C.  P.  1881,  Sec.  881. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1287;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Modification  or  Correction. 

Sec.  5267.  The  court  may,  on  motion,  modify  or  correct  the  award 
where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was 
made,  or  that  there  is  a  mistake  in  the  description  of  some  person 
or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted, 
which  part  can  be  separated  from  other  parts,  and  does  not  affect  the 
decision  on  the  matters  submitted; 

3.  When  the  award,  though  imperfect  in  form,  could  have  been 
amended  if  it  had  been  a  verdict,  or  the  imperfection  disregarded. 


Historical:  Rev.  St.  1887,  Sec.  5267. 
C.  C.  P.  1881,  Sec.  882. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1288;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Ch.  1. 
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Appeal. 

Sec.  5268.  The  decision  upon  either  motion  is  subject  to  appeal 
in  the  same  manner  as  an  order  which  is  subject  to  appeal  in  a  civil 
action;  but  the  judgment,  if  entered  before  a  motion  made,  cannot 
be  subject  to  appeal. 


Historical:  Rev.  St.  1887,  Sec.  5268. 
C.  C.  P.  1881,  Sec.  883. 

California  Legislation:  Same  except 


"the"  for 
1872,  Sec 


either",  line  1;  C.  C.  P. 
1289;   Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Eevocation:  Costs  and  Damages. 

Sec.  5269.  If  a  submission  to  arbitration  be  revoked,  and  an 
action  be  brought  therefor,  the  amount  to  be  recovered  can  only  be 
the  costs  and  damages  sustained  in  preparing  for  and  attending  the 
arbitration. 


Historical:   Rev.  St. 
C.  C.  P.  1881,  Sec.  884. 

California  Legislation: 


Sec.  5269. 
Same:  C.  C. 


P.  1872,  Sec.  1290;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


TITLE  10. 

OF  PROCEEDINGS  IN  PROBATE  COURT. 


Chapter 

Chapter 

1. 

Of  jurisdiction. 

10. 

Of  accounts  and  of  the  payment 

2. 

Of  the  probate  of  wills. 

of  debts. 

3. 
4. 

Of  executors  and  administrators. 

Of  the  inventory   and  collection 
of  effects. 

11. 
12. 

Of  the  partition,  distribution  and 
final  settlement  of  estates. 

Of  orders,  decrees,  etc. 

5. 

Of  the  support  of  the  family  and 

13. 

Of  public  administrators. 

of  the  homestead. 

14. 

Succession. 

6. 

Of  claims  against  the  estate. 

15. 

Of  wills. 

7. 

Of  sales     and     conveyances  of 

16. 

Of  guardian  and  ward. 

property  of  decedents. 

17. 

Of     proceedings     to  determine 

8. 

Of  the  powers  and  duties  of  ex- 
ecutors and  administrators. 

heirship. 

9. 

Of  the  conveyance  of  real  estate 
in  performance  of  contracts. 

Note:  The  following  title  is  based  generally  on  the  Probate  Practice  act 
of  the  first  Territorial  Session,  to  which  reference  is  made  in  the  histor- 
ical notes.  The  Revised  Statutes,  however,  made  many  changes  by  ad- 
dition and  by  rearrangement  of  sections,  and  many  of  the  sections  ap- 
peared for  the  first  time  in  that  revision.  Few  changes  have  been  made 
since. 

Transfer  taxes  on  successions,  legacies  and  devises:    Sees.  1873-18  9  7. 


CHAPTER  1. 
OF  JURISDICTION. 

Section  Section 

5290.    County  in  which   proceedings  5291.    Same:    Property  in  more  than 

must  be  had.  one  county. 

County  in  Which  Proceedings  Must  be  Had. 

Sec.  5290.  Wills  must  be  proved,  and  letters  testamentary  or  ot 
administration  granted : 
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1.  In  the  county  of  which  the  decedent  was  a  resident  at  the 
time  of  his  death,  in  whatever  place  he  may  have  died; 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving 
estate  therein,  he  not  being  a  resident  of  the  State; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  de- 
cedent having  died  out  of  the  State,  and  not  resident  thereof  at  the 
time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  de- 
cedent not  being  a  resident  of  the  State,  and  not  leaving  estate  in  the 
county  in  which  he  died; 

5.  In  all  other  cases,  in  the  county  where  application  for  letters 
is  first  made. 


Historical:  Rev.  St.  1887,  Sec.  5290. 
Probate  Practice,  1864,  Sec.  1. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1294;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Jurisdiction 
probate  court:   Sec.  3841. 


of 


Same:  Property  in  More  Than  One  County. 

Sec.  5291.  When  the  estate  of  the  decedent  is  in  more  than  one 
county,  he  having  died  out  of  the  State,  and  not  having  been  a  resi- 
dent thereof  at  the  time  of  his  death,  or  being  such  non-resident  and 
dying  within  the  State,  and  not  leaving  estate  in  the  county  where 
he  died,  the  probate  court  of  that  county  in  which  application  is 
first  made  for  letters  testamentary  or  of  administration,  has  exclu- 
sive jurisdiction  of  the  settlement  of  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5291. 
Probate  Practice,  1864,  Sec.  2. 

California   Legislation:      Same  ex- 


cept "Superior"  for  "probate",  line  5: 
C.  C.  P.  1872,  Sec.  1295;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


CHAP._ 
OF  THE  PROBATE  OF  WILLS. 


Section 

Section 

5296. 

Custodian  to  deliver  will. 

5312. 

Testimony  in  future  contests. 

5297. 

Petition  for  probate  of  will. 

5313. 

Certificate  of  proof. 

5298. 

Same:  Contents. 

5314. 

Will,  certificate  and  testimony 

5299. 

Forfeiture  of  right  as  execu- 

to be  filed. 

tor. 

5315. 

Proof  of  foreign  wills. 

5300. 

Will  in  possession  of  third  per- 

5316. 

Same:   Notice  of  hearing. 

son. 

5317. 

Same:   Proof  and  admission  to 

5301. 

Notice  of  hearing. 

probate. 

5302. 

Same:   Copies  to  be  mailed. 

5318. 

Contest  after  probate. 

5303. 

Orders  may  be  made  at  cham- 

5319. 

Citation  to   interested  parties. 

bers. 

5320. 

Hearing. 

5304. 

Proof  of  service  of  notice. 

5321. 

Jury  trial:    Revocation  of  pro- 

5305. 

Who  may  contest  wills. 

bate. 

5306. 

Admission  to  probate  without 
contest. 

5322. 

Executor's    powers    cease  on 
revocation. 

5307. 

Proof  of  olographic  wills. 

5323. 

Costs  of  contest. 

5308. 

Procedure  in  contests. 

5324. 

Probate    conclusive    after  one 

5309. 

Jury  trial. 

year. 

5310. 

Verdict  and  judgment. 

5325. 

Proof  of  lost  will. 

5311. 

Subscribing    witnesses    to  be 
prod need. 

5326. 

Same:    Evidence  necessary  to 
establish. 
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Section 
5  327.  Same 


5328. 


Certificate   and  testi- 
mony to  be  filed. 

Same:  Restraint  pending  pro- 
ceedings. 


Section 

5  32  9.  Probate  of  nuncupative  wills. 
5330.     Same:     Prerequisites    to  pro- 


5331. 


bate. 
Same: 


Contests. 


Custodian  to  Deliver  Will. 

Sec.  5296.  Every  custodian  of  a  will,  within  thirty  days  after  re- 
ceipt of  information  that  the  maker  thereof  is  dead,  must  reliver  the 
same  to  the  probate  court  having  jurisdiction  of  the  estate,  or  to  the 
executor  named  therein.  A  failure  to  comply  with  the  provisions  of 
this  section  makes  the  person  failing  responsible  for  all  damages 
sustained  by  anyone  injured  thereby. 


Historical:   Rev.  St.  1887,  Sec.  5296. 

California  legislation :  Same  ex- 
cept "Superior"  for  "probate",  line  3: 


C.  C.  P.  1872,  Sec.  1298;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Petition  for  Probate  of  Will. 

Sec.  5297.  Any  executor,  devisee,  or  legatee  named  in  any  will, 
or  any  other  person  interested  in  the  estate,  may,  at  any  time  after 
the  death  of  the  testator,  petition  the  court  having  jurisdiction  to 
have  the  will  proved,  whether  the  same  be  in  writing,  in  his  possession 
or  not,  or  is  lost  ,f roved,  or  beyond  the  jurisdiction  of  the 

State,  or  a  nur 


Historical: 


California  Legislation: 


Rev.  hi.  u-97. 

Same:  C. 


C.  P.  1872.  Sec.  1299;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Same :  Contents. 

Sec.  5298.   A  petition  for  the  probate  of  a  will  must  show: 

1.  The  jurisdictional  facts; 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  re- 
nounces his  rights  to  letters  testamentary; 

3.  The  names,  ages,  and  residence  of  the  heirs  and  devisees  of 
the  decedent,  so  far  as  known  to  the  petitioner; 

4.  The  probable  value  and  character  of  the  property  of  the  es- 
tate ; 

5.  The  name  of  the  person  for  whom  letters  testamentary  are 
prayed. 

No  defect  of  form,  or  in  the  statement  of  jurisdictional  facts 
actually  existing,  shall  make  void  the  probate  of  a  will. 


Historical:    Rev.  St.  1887,  Sec.  52 9G 

California  Legislation:  Same  ex- 
cept the  words  "so  far  as  known  to 
petitioner",  subd.  3,  omitted:      C.  C. 


P.  1872,  Sec.  1300;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Forfeiture  of  Right  as  Executor. 

Sec.  5299.  If  the  person  named  in  a  will  as  executor,  for  thirty 
days  after  he  has  knowledge  of  the  death  of  the  testator,  aad  that 
he  is  named  as  executor,  fails  to  petition  the  proper  court  for  the 
probate  of  the  will  and  that  letters  testamentary  be  issued  to  him,  he 
may  be  held  to  have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless  good  cause 
for  delay  is  shown. 
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Historical:  Rev.  St.  1887,  Sec.  52  99. 
California    Legislation:    Same:  C. 


C.  P.  1872,  Sec.  1301;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Will  in  Possession  of  Third  Person. 

Sec.  5300.  If  it  is  alleged  in  any  petition  that  any  will  is  in  pos- 
session of  a  third  person,  and  the  court  is  satisfied  that  the  allegation 
is  correct,  an  order  must  be  issued  and  served  upon  the  person  having 
possession  of  the  wUl,  requiring  him  to  produce  it  at  a  time  named 
in  the  order. 

If  he  has  possession  of  the  will  and  neglects  or  refuses  to  pro- 
duce it  in  obedience  to  the  order,  he  may,  by  warrant  from  the 
court,  be  committed  to  the  jail  of  the  county,  and  be  kept  in  close 
confinement  until  he  produces  it. 


Historical:  Rev.  St.  1887,  Sec.  5300. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1302;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  of  Hearing. 

Sec.  5301.  When  the  petition  is  filed  and  the  will  produced,  the 
probate  judge  must  fix  a  day  for  hearing  the  petition,  not  less  than 
ten,  nor  more  than  thirty,  days  from  the  production  of  the  will.  No- 
tice of  the  hearing  shall  be  given  by  the  clerk  of  the  court,  by  pub- 
lishing the  same  in  a  newspaper  of  the  county;  if  there  is  none,  then 
by  three  written  or  printed  notices  posted  at  three  of  the  most  pub- 
lic places  in  the  county.  If  the  notice  is  published  in  a  weekly  news- 
paper, it  must  appear  therein  on  at  least  three  different  days  of  pub- 
lication, and  if  in  a  newspaper  published  oftener  than  once  a  week, 
it  shall  be  so  published  that  there  must  be  at  least  ten  days  from  the 
first  to  the  last  day  of  publication,  both  the  first  and  the  last  day  be- 
ing included.  If  the  notice  is  by  posting,  it  must  be  given  at  least 
ten  days  before  the  hearing. 


Historical:  Rev.  St.  1887,  Sec.  5301. 

California  Legislation:  Same:  C.  C. 
P.  1872.  Sec.  1303:  similar,  as  amend- 


ed, but,  "clerk  of  the  court"  for  "pro- 
bate judge",  line  2:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Copies  to  Be  Mailed. 

Sec.  5302.  Copies  of  the  notice  of  the  time  appointed  for  the  pro- 
bate of  the  will  must  be  addressed  to  the  heirs  of  the  testator  resi- 
dent in  the  State,  at  their  places  of  residence,  if  known  to  the  peti- 
tioner, and  deposited  in  the  postofiice,  with  the  postage  thereon  paid, 
at  least  ten  days  before  the  hearing.  If  their  places  of  residence  be 
not  known,  the  copies  of  notice  may  be  addressed  to  them  and  depos- 
ited in  the  postoffice  at  the  county  seat  of  the  county  where  the  pro- 
ceedings are  pending.  A  copy  of  the  same  notice  must  in  like  man- 
ner be  mailed  to  the  person  named  as  executor,  if  he  be  not  the  pe- 
titioner; also  to  any  person  named  as  co-executor  not  petitioning,  if 
their  places  of  residence  be  known.  Proof  of  mailing  the  copies  of 
the  notice  must  be  made  at  the  hearing.  Personal  service  of  copies 
Of  the  notice  at  least  ten  days  before  the  day  of  hearing,  is  equivalent 
to  mailing. 


Historical:   Rev.  St.  1887,  Sec.  5302. 

California  Legislation :  Different: 
C.  n.  P.  1872.  Sec.  1304;  same  now  as 


amended  except  "prepaid"  for  "paid", 
line  4;  Deering  s  Code,  ib.;  Kerr's 
Code,  ib. 
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Orders  May  Be  Hade  at  Chambers. 

Sec.  5303.  The  probate  judge  may,  out  of  term  time  or  at  cham- 
bers, receive  petitions  for  the  probate  of  wills,  and  make  and  issue 
all  necessary  orders  and  writs  to  enforce  the  production  of  wills  and 
the  attendance  of  witnesses,  and  may  appoint  special  terms  of  his 
court  for  hearing  the  petitions,  trials  of  issues,  and  admitting  to  pro- 
bate. 


Historical:   Rev.  St.  188  7,  Sec.  5303. 

California  Legislation:  Same  ex- 
cept "wills"  inserted  after  "admit- 
ting", last  line:  C.  C.  P.  1872,  Sec. 
1305;   as  amended  same  except  first 


words  are  "A  judge  of  the  Superior 
Court  may  at  any  time,  receive,  etc.  ': 
Deering's  Code,  ib.;  now  remainder 
after  "witnesses",  line  4,  omitted: 
Kerr's   Code,  ib. 


Proof  of  Service  of  Notice. 

Sec.  5304.  At  the  time  appointed  for,  or  to  which  the  hearing 
may  have  been  postponed,  the  court  must  require  proof,  by  affidavit, 
that  the  notices  hereinbefore  required  have  been  personally  served 
or  mailed  and  published,  which  being  made,  the  court  must  hear  tes- 
timony in  proof  of  the  will.  If  such  notice  is  not  proved  to  have  been 
given,  or  if,  from  any  other  cause,  it  is  necessary,  the  hearing  may 
be  postponed  to  a  day  certain,  and  notice  to  absentees  given  thereof, 
as  original  notice  is  required  to  be  given.  The  appearance  in  court 
of  parties  interested  is  a  waiver  of  notice. 


Historical:  Rev.  St.  1887,  Sec.  5304. 

California  Legislation:  Same:  C. 
C.  P.   1872,   Sec.    1306;     as  amended 


similar  through  first  sentence,  rest 
omitted:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Who  May  Contest  Wills. 

Sec.  5305.  Any  person  interested  may  appear  and  contest  the 
will.  Devisees,  legatees,  heirs,  or  creditors  of  an  estate  may  contest 
the  will  through  their  guardians,  or  attorneys  appointed  by  them- 
selves or  by  the  court  for  that  purpose ;  but  a  contest  made  by  an  at- 
torney appointed  by  the  court  does  not  bar  a  contest  after  probate, 
by  the  party  so  represented,  if  commenced  within  the  time  provided 
in  this  chapter;  nor  does  the  non-appointment  of  an  attorney  by  the 
court  of  itself  invalidate  the  probate  of  a  will. 


Historical:   Rev.  St.  1887,  Sec.  5  305. 

California  Legislation:  Same  ex- 
cept the  words  "in  Article  4  of  this 
chapter"  for  "in  this  chapter":  C.  C. 
P.  1872,  Sec.     1307;     now     same  as 


amended  except  "devisees,  legatees  or 
heirs"  for  "devisees,  legatees,  heirs  or 
creditors",  line  2:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Admission  to  Probate  Without  Contest. 

Sec.  5306.  If  no  person  appears  to  contest  the  probate  of  a  will, 
the  court  may  admit  it  to  probate  on  the  testimony  of  one  of  the  sub- 
scribing witnesses  only,  if  he  testifies  that  the  will  was  executed  in 
particulars  as  required  by  law,  and  that  the  testator  was  of  sound 
mind  at  the  time  of  its  execution. 


Historical:  Rev.  St.  1887,  Sec.  5306. 
.'•i-obate  Practice  1864,  Sec.  18. 

California   L,e£islation:      Same:  C. 


C.  P.  1872,  Sec.  1308;  Deering's  Code, 
ib.;  same  as  amended  with  two  ad- 
ditional  clauses:    Kerr's   Code,  ib. 


Proof  of  Olographic  Wills. 

Sec.  5307.  An  olographic  will  may  be  proved  in  the  same  manner 
that  other  private  writings  are  proved. 
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Historical:  Rev.  St  1887,  Sec.  5307.  P.   1872,  Sec.   1309;   Deering's  Code, 

California  Legislation:  Same:   C.  C.     '     ib-I  Kerr's  Code,  ib. 

Procedure  in  Contests. 

Sec.  5308.  If  any  one  appears  to  contest  the  will,  he  must  file 
written  grounds  of  opposition  to  the  probate  thereof,  and  serve  a 
copy  on  the  petitioner  and  other  residents  of  the  county  interested  in 
the  estate,  any  one  or  more  of  whom  may  demur  thereto  upon  any 
of  the  grounds  of  demurrer  to  a  complaint  in  civil  actions.  If  the 
demurrer  is  sustained,  the  court  must  allow  the  contestant  a  reason- 
able time,  not  exceeding  ten  days,  within  which  to  amend  his  written 
opposition.  If  the  demurrer  is  overruled,  the  petitioner  and  others 
interested  may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing,  or  otherwise  obviating  or  avoiding  the  objections.  Any 
issues  of  fact  thus  raised  involving : 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  tes- 
tament ; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution 
of  the  will  from  duress,  menace,  fraud,  or  undue  influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent 
or  subscribing  witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the 
will; 

Must,  on  request  of  either  party,  in  writing  filed  three  days  prior 
to  the  day  set  for  the  hearing,  be  tried  by  a  jury.  If  no  jury  is  de- 
manded, the  court  must  try  and  determine  the  issues  joined.  On  the 
trial  the  contestant  is  plaintiff,  and  the  petitioner  is  defendant. 


Historical:  Rev.  St.  1887,  Sec.  5308. 

California  Legislation :  Same  ex- 
cept "provided  for  in  Part  2,  Title  6, 
chapter  3  of  this  Code"  for  "to  a  com- 
plaint in  civil  actions",  end  of  first 
sentence:  C.  C.  P.  1872,  Sec.  1312; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Jury  Trial  on  Appeal:  Where  a 
written  demand  for  a  jury  trial  is 


made  in  the  probate  court  and  filed 
with  the  other  papers  in  the  District 
Court  on  appeal,  either  party  may 
enforce  the  demand  for  a  jury  in  the 
District  Court  without  renewing  the 
same  by  another  writing  and  without 
giving  notice  of  his  intention  to  do 
so.  Pine  v.  Callahan  (1902)  8  Ida. 
684;  71  Pac.  473. 


Jury  Trial. 

Sec.  5309.  When  a  jury  is  demanded,  the  probate  court  must 
summon  and  impanel  a  jury  to  try  the  case,  in  the  manner  provided 
for  summoning  and  impaneling  trial  juries  in  civil  actions,  and  the 
trial  must  be  conducted  in  the  same  manner  as  the  trial  of  civil 
actions  in  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  5309. 

California  Legislation :  Similar:  C. 
C.  P.  1872,    Sec.    1313;     similar  as 


amended  but  "Superior"  for  "Pro- 
bate", line  1:  Deering's  Code,  ib.; 
Kerr's  Code,  ib» 


Verdict  and  Judgment. 

Sec.  5310.  The  jury,  after  hearing  the  case,  must  return  a  special 
verdict  upon  the  issues  submitted  to  them  by  the  court,  upon  which 
the  judgment  of  the  court  must  be  rendered,  either  admitting  the  will 
to  probate  or  rejecting  it.  In  either  case,  the  proofs  of  the  subscrib- 
ing witnesses  must  be  reduced  to  writing.  If  the  will  is  admitted  to 
probate,  the  judgment,  will,  and  proofs  must  be  recorded. 
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Historical:  Rev.  St.  1887,  Sec.  5310. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1314;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Subscribing  Witnesses  to  Be  Produced. 

Sec.  5311.  If  the  will  is  contested,  all  the  subscribing  witnesses 
who  are  present  in  the  county,  and  who  are  of  sound  mind,  must  be 
produced  and  examined ;  and  the  death,  absence,  or  insanity  of  any  of 
them  must  be  satisfactorily  shown  to  the  court.  If  none  of  the  sub- 
scribing witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of  other  wit- 
nesses to  prove  the  sanity  of  the  testator  and  the  execution  of  the 
will;  and,  as  evidence  of  the  execution,  it  may  admit  proof  of  the 
handwriting  of  the  testator  and  of  the  subscribing  witnesses,  or  any 
of  them. 


Historical:  Rev.  St.  1887,  Sec.  5311. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1315;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Testimony  in  Future  Contests. 

Sec.  5312.  The  testimony  of  each  witness,  reduced  to  writing  and 
signed  by  him,  shall  be  good  evidence  in  any  subsequent  contests  con- 
cerning the  validity  of  the  will,  or  the  sufficiency  of  the  proof  thereof, 
if  the  witness  be  dead,  or  has  permanently  removed  from  this  State. 


Historical:  Rev.  St.  1887,  Sec.  5312. 
Probate  Practice,  1864,  Sec.  22. 

California   Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1316;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Certificate  of  Proof. 

Sec.  5313.  If  the  court  is  satisfied,  upon  the  proof  taken  or  from 
the  facts  found  by  the  jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and  des- 
posing  mind,  and  not  acting  under  duress,  menace,  fraud,  or  undue 
influence,  a  certificate  of  the  proof  and  the  facts  found,  signed  by 
the  probate  judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will. 


Historical:  Rev.  St.  1887,  Sec.  5313. 
Probate  Practice,  1864,  Sec.  23.  "Un- 
due influence"  for  "under  influence", 
the  latter  being  evidently  a  typo- 
graphical error.  See  California  sec- 
tion cited  infra. 


California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1317;  now  same  as 
amended,  except  "Probate"  omitted 
before  judge:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Will,  Certificate  and  Testimony  to  Be  Piled. 

Sec.  5314.  The  will  and  a  certificate  of  the  proof  thereof  must 
be  filed  by  the  clerk,  and  recorded  by  him  in  a  book  to  be  provided  for 
the  purpose.   All  testimony  shall  be  filed  by  the  clerk. 


Historical:  Rev.  St.  1887,  Sec.  5314. 
Probate  Practice,  1864,  Sec.  24. 

California  Legislation:   Similar:  C. 


C.  P.  1872,  Sec.  1318;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Proof  of  Foreign  Wills. 

Sec.  5315.  Every  will  duly  proved  and  allowed  in  any  part  of  the 
United  States,  or  in  any  foreign  country  or  State,  may  be  allowed  and 
recorded  in  the  probate  court  of  any  county  in  which  the  testator 
shall  have  left  any  estate. 
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Historical:  Rev.  St.  1887,  Sec.  5315. 

California  Legislation :  Same:  C. 
C.   P.    1872,   Sec.    1322;    as  amended 


"Superior"  for  "Probate"  court: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Notice  of  Hearing. 

Sec.  5316.  When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any  other  per- 
son interested  in  the  will,  with  a  petition  for  letters,  the  same  must 
be  filed,  and  the  court  or  judge  must  appoint  a  time  for  the  hearing; 
notice  whereof  must  be  given  as  hereinbefore  provided  for  an  origi- 
nal petition  for  the  probate  of  a  will. 


Historical:  Rev.  St.  1887,  Sec.  5316. 
Probate  Practice,   1864,   Sec.  27. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1323;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Proof  and  Admission  to  Probate 

Sec.  5317.  If,  on  the  hearing,  it  appears  upon  the  face  of  the  rec- 
ord that  the  will  has  been  proved,  allowed  and  admitted  to  probate 
in  the  United  States,  or  in  any  foreign  country,  and  that  it  was  exe- 
cuted according  to  the  law  of  the  place  in  which  the  same  was  made,  or 
in  which  the  testator  was  at  the  time  domiciled,  or  in  conformity  with 
the  laws  of  this  State,  it  must  be  admitted  to  probate,  and  have  the 
same  force  and  effect  as  a  will  first  admitted  to  probate  in  this  State, 
and  letters  testamentary  or  of  administration  issued  thereon. 


Historical:  Rev.  St.  1887,  Sec.  5317. 
California   Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1324;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Contest  After  Probate. 

Sec.  5318.  When  a  will  has  been  admitted  to  probate,  any  person 
interested  may,  at  any  time  within  one  year  after  such  probate,  con- 
tost  the  same  or  the  validity  of  the  will.  For  that  purpose  he  muso 
file,  in  the  court  in  which  the  will  was  proved,  a  petition  in  writing 
containing  his  allegations  against  the  validity  of  the  will  or  against 
the  sufficiency  of  the  proof,  and  praying  that  the  probate  may  be  re- 
voked. 


Historical:  Rev.  St.  1887,  Sec.  5318. 
Probate  Practice,   186  4,   Sec.  30. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  132  7;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Citation  to  Interested  Parties. 

Sec.  5319.    Upon  fling  the  petition,  a  citation  must  be  issued  to 

the  executors  of  the  will,  or  to  the  administrators  with  the  will  an- 
nexed, and  to  all  the  legatees  and  devisees  mentioned  in  the  will,  and 
to  heirs  residing  in  the  State  so  far  as  known  to  the  petitioners;  or 
to  their  guardians,  if  any  of  them  are  minors,  or  to  their  personal 
representatives,  if  any  of  them  are  dead,  requiring  them  to  appear 
before  the  court  on  some  day  of  a  regular  term  therein  specified, 
to  show  cause  why  the  probate  of  the  will  should  not  be  revoked. 


Historical:  Rev.  St.  1887,  Sec.  5319. 
See  Probate  Practice,  1864,  Sec.  31. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  1328;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Hearing. 

Sec.  5320.  At  the  time  appointed  for  showing  cause,  or  at  any- 
time to  which  the  hearing  is  postponed,  personal  service  of  the  cita- 
tions having  been  made  upon  any  persons  named  therein,  the  court 
must  proceed  to  try  the  issues  of  fact  joined  in  the  same  manner  as 
in  an  original  contest  of  a  will. 


Historical:  Rev.  St.  1887,  Sec.  5320. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1329;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Jury  Trial:  Revocation  of  Probate. 

Sec.  5321.  In  all  cases  of  petitions  to  revoke  the  probate  of  a  will, 
wherein  the  original  probate  was  granted  without  a  contest,  on  writ- 
ten demand  of  either  party,  filed  three  days  prior  to  the  hearing,  a 
trial  by  jury  must  be  had,  as  in  cases  of  the  contest  of  an  original 
petition  to  admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  find,  or,  if  no  jury  is  had,  the  court  shall 
decide,  that  the  will  is  for  any  reason  invalid ;  or  that  it  is  not  suffi- 
ciently proved  to  be  the  last  will  of  the  testator,  the  probate  must  be 
annulled  and  revoked. 


Historical:  Rev.  St.  1887,  Sec.  5321. 
California   Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1330;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Executor's  Powers  Cease  on  Revocation. 

Sec.  5322.  Upon  the  revocation  being  made,  the  powers  of  the  ex- 
ecutor or  administrator  with  the  will  annexed,  must  cease;  but  such 
executor  or  administrator  shall  not  be  liable  for  any  act  done  in  good 
faith  previous  to  the  revocation. 


Historical:  Rev.  St.  1887,  Sec.  5322. 
Probate  Practice,  1864,  Sec.  34. 

California   Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1331;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Costs  of  Contest. 

Sec.  5323.  The  fees  and  expenses  must  be  paid  by  the  party  con- 
testing the  validity  or  probate  of  the  will,  if  the  will  in  probate  is 
confirmed.  If  the  probate  is  revoked,  the  costs  must  be  paid  by  the 
party  who  resisted  the  revocation,  or  out  of  the  property  of  the 
decedent,  as  the  court  directs. 


Historical:  Rev.  St.  1887,  Sec.  5  323. 
Probate  Practice,   1864,  Sec.  35. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1332;  Dering's  Code, 
ib.;  Kerr's  Code,  ib.  , 


Probate  Conclusive  After  One  Year. 

Sec.  5324.  If  no  person,  within  one  year  after  the  probate  of  a 
will,  contests  the  same,  or  the  validity  thereof,  the  probate  of  the  will 
is  conclusive;  saving  to  infants  and  persons  of  unsound  mind  a  like 
period  of  one  year  after  their  respective  disabilities  are  removed. 


"infants",  line  3:  C.  C.  P.  1872,  Sec. 
1333;  now  same  as  amended:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5324. 
See  Probate  Practice,  1864,  Sec.  36. 

California  Legislation:  Same  ex- 
cept "married  women"  inserted  aftc 

Proof  of  Lost  Will. 

Sec.  5325.    Whenever  any  will  is  lost  or  destroyed,  uic  probate 
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court  must  take  proof  of  the  execution  and  validity  thereof,  and  es- 
tablish the  same,  notice  to  all  persons  interested  being  first  given,  as 
prescribed  in  regard  to  proofs  of  wills  in  other  cases.  All  the  testi- 
mony given  must  be  reduced  to  writing,  and  signed  by  the  witnesses. 


Historical:  Rev.  St.  1887,  Sec.  5325. 
Probate  Practice,  1864,  Sec.  37. 

California  Legislation :  Same:  C. 
C.    P.    1872,   Sec.    1338;     same  as 


amended  except  "Superior"  for 
"Probate"  court:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:   Evidence  Necessary  to  Establish. 

Sec.  5326.  No  will  shall  be  proved  as  a  lost  or  destroyed  will,  un- 
less the  same  is  proved  to  have  been  in  existence  at  the  time  of  the 
death  of  the  testator,  or  is  shown  to  have  been  fraudulently  destroyed 
in  the  lifetime  of  the  testator,  nor  unless  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses. 


Historical:  Rev.  St.  1887,  Sec.  5326. 
Probate  Practice,   1864,  Sec.  38. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1339;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Certificate  and  Testimony  to  Be  Filed. 

Sec.  5327.  When  a  lost  will  is  established,  the  provisions  thereof 
must  be  distinctly  stated  and  certified  by  the  probate  judge  under  his 
hand  and  the  seal  of  his  court,  and  the  certificate,  together  with  the 
testimony  upon  which  it  is  founded,  must  be  filed  and  recorded  as 
other  wills  are  filed  and  recorded,  and  letters  testamentary  or  of  ad- 
ministration with  the  will  annexed  must  be  issued  thereon,  in  the 
same  manner  as  upon  wills  produced  and  duly  proved. 


Historical:  Rev.  St.  1887,  Sec.  5327. 
Similar:  Probate  Practice,  1864,  Sec. 
39. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1340;  somewhat  sim- 
ilar as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Restraint  Pending  Proceedings. 

Sec.  5328.  If  before  or  during  the  pendency  of  an  application  to 
prove  a  lost  or  destroyed  will,  letters  of  administration  are  granted 
on  the  estate  of  the  testator,  or  letters  testamentary  of  any  previous 
will  of  the  testator  are  granted,  the  court  may  restrain  the  adminis- 
trators or  executors  so  appointed,  from  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees  claiming  under 
the  lost  or  destroyed  will. 


Historical:  Rev.  St.  1887,  Sec.  5328. 
Probate  Practice,   1864,  Sec.  40. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1341;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Probate  of  Nuncupative  Wills. 

Sec.  5329.  Nuncupative  wills  may,  at  any  time  within  six  months 
after  the  testamentary  words  are  spoken  by  the  decedent,  be  ad- 
mitted to  probate  on  petition  and  notice  as  provided  for  the  probate 
of  written  wills.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days  after  they  were  spoken, 
which  writing  must  accompany  the  petition. 
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Historical:  Rev.  St.  18  87,  Sec.  532  9. 


California  Legislation : 


Same  ex- 


cept the  words 
2  of  this  Title' 


'in  Article  1,  Chapter 
for  "for  the  probate 


of  written  wills":  C.  C.  P.  1872,  Sec. 
13  44;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Same:  Prerequisites  to  Probate. 

Sec.  5330.  The  probate  court  must  not  receive  or  entertain  a  peti- 
tion for  the  probate  of  a  nuncupative  will,  until  the  lapse  of  four- 
teen days  from  the  death  of  the  testator,  nor  must  such  petition  at 
any  time  be  acted  on  until  the  testamentary  words  are,  or  their  sub- 
stance is,  reduced  to  writing  and  filed  with  the  petition,  nor  until  the 
surviving*  husband  or  wife,  if  any,  and  all  other  persons  resident  in 
the  State,  interested  in  the  estate,  are  notified  as  hereinbefore  pro- 
vided. 


Historical:  Rev.  St.  1S87,  Sec.  5330. 

California  Legislation:  Same  ex- 
cept "unless"  for  "until",  line  4,  and 
the  words  "or  county"  inserted  after 


"S 


tate' 


C.  C. 


1872,    Sec.  1345; 


same  as  amended  except  "Superior" 
for  "Probate"  court,  and  "ten"  in- 
stead of  "fourteen",  line  2:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same :  Contests. 

Sec.  5331.  Contests  of  the  probate  of  nuncupative  wills,  and  ap- 
pointments of  executors  and  administrators  of  the  estate  devised 
thereby,  must  be  had,  conducted  and  made  as  hereinbefore  provided 
in  cases  of  the  probate  of  written  wills. 


Historical:  Rev.  St.  18  87,  Sec.  5331. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1346;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
OF  EXECUTORS  AND  ADMINISTRATORS. 


Section 

5340.  Apointment   of  executors. 

5341.  Qualifications  of  executors. 

5342.  Objections  to  appointment. 

5  3  43.     Married   woman   as  executrix. 

5344.  Executor    of   executor   not  to 
administer. 

5345.  Administration  during  absence 
or  minority  of  executor. 

5346.  Acts  of  a  portion  of  executors. 

5347.  Letters  of  administration  with 
will  annexed. 

5348.  Form  of  letters  testamentary. 

5349.  Form  of  letters  with  will  an- 
nexed. 

535  0.    Form  of  letters  of  administra- 
tion. 

5351.  Priorities  in  right  of  adminis- 
tration. 

5352.  Same: 

5353.  Same: 
titled. 

5354.  Same: 
titled. 

535  5.  Disqualifications. 
5356.    Same:     Married  women. 
535  7.    Application  for  letters. 


Preferences. 
Persons  equally 


en- 


When    minor    is  en- 


Section 

5358.  Same:     When  granted. 

535  9.  Posting  of  notices. 

5360.  Contest  of  application. 

5361.  Hearing  of  application. 

5362.  Finding  as  to  notice. 

5363.  Applicant  entitled  to  letters. 

5364.  Proof  required  on  hearing. 

5365.  Grant  to  person  not  entitled. 
5  3  66.  Revocation  of  letters. 

5367.  Same:     Citation    to  adminis- 
trator. 

5368.  Same:  Hearing. 

5  369.     Same:      Prior   rights    of  sur- 
viving spouse. 

5370.  Oath  and  record  of  oath  and 
bond. 

5371.  Bond. 

5372.  Additional  bond. 

5373.  Conditions  of  bond. 

5374.  Separate  bonds. 

5375.  Successive  recoveries  on  bond. 

5  376.    Justification  of  sureties. 

5377.    Same:  Examination  as  to  qual- 
ifications. 
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Section 

5378.  Same:     Failure  to  give  suffi- 
cient security. 

5379.  Bond  dispensed  with. 

5380.  Additional  security  may  be  re- 
quired. 

5381.  Same:  Citation. 

5382.  Same:     Hearing  and  order. 

5383.  Same:     Disregard  of  order. 

5384.  Same:     Suspension    of  execu- 
tor's powers. 

5385.  Same:     Proceedings     on  mo- 
tion of  judge. 

5386.  Release  of  sureties. 

5387.  Same:    Order  for  exoneration. 

5388.  Same:    Neglect    to    give  new 
sureties. 

5389.  Hearing  of  applications. 

5390.  Apointment  of  special  admin- 
istrator. 

5391.  Same:    Issuance  of  letters. 
6392.  Same:  Preferences. 

5  393.  Same:    Bond  and  oath. 

5394.  Same:  Duties. 

5395.  Same:    When  powers  cease. 

5396.  Same:  Account. 


Section 

539  7.    Revocation  of  letters  on  proof 
of  will. 

Rights  of  executor. 

Disqualification  of  one  execu- 
tor or  administrator. 

Incompetency  of  all  executors 
or  administrators. 

Resignation  of  executor  or  ad- 
ministrator. 

Acts  before  revocation  valid. 

Transcript  of  minutes  as  evi- 
dence. 

Disqualification  of  judge. 

Same:    Change  of  venue. 

Same:  Retransfer  of  proceed- 
ings. 

Same:    Order  for  transfer. 

Suspension  of  powers  of  ex- 
ecutor. 

Same:  Citation. 

Same:  Hearing. 

Same:    Publication  of 

Same:  Attachment 
executor. 


5398. 
5399. 

i>5400. 

5401. 

5402. 
5403. 

5404. 
5405. 
5406. 

5407. 
5408. 

5409. 
5410. 
5  411. 
5412. 


notice, 
against 


Appointment  of  Executors. 

Sec.  5340.  The  court  admitting  a  will  to  probate,  after  the  same 
is  proved  and  allowed,  must  issue  letters  thereon  to  the  persons 
named  therein  as  executors,  who  are  competent  to  discharge  the 
trust,  who  must  appear  and  qualify,  unless  objection  is  made,  as 
hereinafter  provided. 


Historical:  Rev.  St.  1887,  Sec.  5340. 
See  Probate  Practice,  1864,  Sec.  41. 

California  Legislation:  Same  ex- 
cept "provided  in  section   1351"  for 


"hereinafter  provided",  last  line:  C. 
C.  P.  1872,  Sec.  1349;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 


Qualifications  of  Executors. 

Sec,  5341.  No  person  is  competent  to  serve  as  executor  who,  at 
the  time  the  will  is  admitted  to  probate,  is: 

1.  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvidence,  or  want  of  un- 
derstanding or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  or  re- 
nounce, or  fail  to  apply  for  letters,  or  to  appear  and  qualify,  letters 
of  administration  with  the  will  annexed  must  be  issued. 


Historical:  Rev.  St.  1887,  Sec.  5341. 
Similar:  Probate  Practice,  1864,  Sec. 
42. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1350;  same  as  amend- 
ed with  a  clause  added:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Objections  to  Appointment. 

Sec.  5342.  Any  person  interested  in  a  will  may  file  objections,  in 
writing,  to  granting  letters  testamentary  to  the  persons  named  as 
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executors,  or  any  of  them;  and  the  objections  must  be  heard  and 
determined  by  the  court.  A  petition  may,  at  the  same  time,  be  filed 
for  letters  of  administration,  with  the  will  annexed. 


Historical:  Rev.  St.  1887,  Sec.  5342. 
Probate  Practice,  1864,  Sec.  43. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1351;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Married  Woman  as  Executrix. 

Sec.  5343.  When  an  unmarried  woman,  appointed  as  executrix, 
marries,  her  authority  is  extinguished.  When  a  married  woman  is 
named  as  executrix  she  may  be  appointed  and  serve  in  every  respect 
as  a  feme  sole. 


Historical 

Probate  Practice,  1864,  Sec.  44. 

California    Legislation:  Same: 


Rev.  St.  1887,  Sec.  5343. 


C. 


C.  P.  1872,  Sec.  1352;  Deering's  Code, 
ib. ;  different  as  amended:  Kerr's 
Code,  ib. 


Executor  of  Executor  Not  to  Administer. 

Sec.  5344.  No  executor  of  an  executor  shall,  as  such,  be  author- 
ized to  administer  on  the  estate  of  the  first  testator,  but  on  the  death 
of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  administra- 
tion with  the  will  annexed,  of  the  estate  of  the  first  testator,  left 
unadministered,  must  be  issued. 


Historical:  Rev.  St.  18  87,  Sec.  5  344. 
Probate  Practice,  1864,  Sec.  45. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1353;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Administration  During  Absence  or  Minority  of  Executor. 

Sec.  5345.  Where  a  person  absent  from  the  State,  or  a  minor, 
is  named  executor — if  there  is  another  executor  who  accepts  the 
trust  and  qualifies — the  latter  may  have  letters  testamentary  and 
administer  the  estate  until  the  return  of  the  absentee  or  the  majority 
of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If  there 
is  no  other  executor,  letters  of  administration  with  the  will  annexed, 
must  be  granted ;  but  the  court  may,  in  its  discretion,  revoke  them 
on  the  return  of  the  absent  executor  or  the  arrival  of  the  minor  at 
the  age  of  majority. 


Historical:   Rev.  St.  1887,  Sec.  5345. 


California  Legislation: 


Same:  C. 


C.  P.  1872,  Sec.  1354;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Acts  of  a  Portion  of  Executors. 

Sec.  5346.  When  all  the  executors  named  are  not  appointed  by 
the  court,  those  appointed  have  the  same  authority  to  perform  all 
acts  and  discharge  the  trust,  required  by  the  will,  as  effectually  for 
every  purpose  as  if  all  were  appointed  and  should  act  together; 
where  there  are  two  executors  or  administrators,  the  act  of  one 
alone  shall  be  effectual,  if  the  other  is  absent  from  the  State  or  la- 
boring under  any  legal  disability  from  serving,  or  if  he  has  given 
his  co-executor  or  co-administrator  authority,  in  writing,  to  act  for 
both;  and  where  there  are  more  than  two  executors  or  administra- 
tors, the  act  of  a  majority  is  valid. 


Historical:  Rev.  St.  188  7,  Sec.  5  3  46. 
Probate   Practice,   1864,   Sec.  47. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1355;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Letters  of  Administration  With  Will  Annexed. 

Sec.  5347.  Admin strators  with  the  will  annexed  have  the  same 
authority  over  the  estates  which  executors  named  in  the  will  would 
have,  and  their  acts  are  as  effectual  for  all  purposes.  Their  letters 
must  be  signed  by  the  clerk  of  the  court  and  bear  the  seal  thereof. 


Historical:  Rev.  St.  1887,  Sec.  5347. 
See  Probate  Practice  1864,  Sees.  48, 
49. 


California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1356;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Letters  Testamentary. 

Sec.  5348.  Letters  testamentary  must  be  substantially  in  the  fol- 
lowing form: 

"State  of  Idaho,  County  of  .    The  last  will  of  A.  B., 

deceased,  a  copy  of  which  is  hereto  annexed,  having  been  proved  and 

recorded  in  the  probate  court  of  the  County  of  ,  C.  D., 

who  is  named  therein,  is  hereby  appointed  executor.   Witness,  G.  H., 

clerk  of  the  probate  court  of  the  County  of  — ,  with  the  seal 

of  the  court  affixed,  the  — —  day  of  —  A.  D.  19  . 

[Seal.] 


By  order  of  the  court. 

Historical:  Rev.  St.  188  7,  Sec.  5348. 
Probate  Practice,  1864,  Sec.  50. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1360;  same  as  amend- 


G.  H.,  Clerk/' 


ed  except  "Superior  Court"  for  "pro- 
bate court":  Deering's  Code,  ib; 
Kerr's  Code,  ib. 


Form  of  Letters  With  Will  Annexed. 

Sec.  5349.  Letters  of  administration,  with  the  will  annexed  must 
be  substantially  in  the  following  form: 

"State  of  Idaho,  County  of  — — .  The  last  will  of  A.  B.,  de- 
ceased, a  copy  of  which  is  hereto  annexed,  having  been  proved  and 

recorded  in  the  probate  court  of  the  County  of  —  ,  and  there 

being  no  executor  named  in  the  will  (or  as  the  case  may  be,)  C.  D. 
is  hereby  appointed  administrator  with  the  will  annexed.  Witness, 

G.  H.,  clerk  of  the  probate  court  of  the  County  of  ,  with  the 

seal  of  the  court  affixed,  the   day  of  —  ,  A.  D.  19  . 

[Seal.] 

By  order  of  the  court  G.  H.,  Clerk." 


ed.  except  "Superior  Court"  for  "pro- 
bate court",  lines  5  and  8:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5349. 
Probate  Practice,  1864,  Sec.  51. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1361;  same  as  amend- 

Form  of  Letters  of  Administration. 

Sec.  5350.  Letters  of  administration  must  be  signed  by  the  clerk 
under  the  seal  of  the  court,  and  substantially  in  the  following  form: 

"State  of  Idaho,  County  of   .  C.  D.  is  hereby  appointed 

administrator  of  the  estate  of  A.  B.,  deceased. 

[Seal.]  Witness,  G.  H.,  clerk  of  the  probate  court  of  the  County 
of  ,  with  the  seal  thereof  affixed,  the  day  of  , 


A.  D.,  19- 


By  order  of  the  court 


G.  H.,  Clerk." 
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Historical:  Rev.  St.  1887,  Sec.  5350.  ed  except  "Superior  Court"  for  "pro- 
Probate  Practice,  186  4,  Sec.  71.  bate     court":     Deering's     Code,  ib.; 

California  Legislation:     Same:     C.  Kerr's  Code,  ib. 
C.  P.  1872,  Sec.  1362;  same  as  amend- 

Priorities  in  Right  of  Administration. 

Sec.  5351.  Administration  of  the  estate  of  a  person  dying  intestate 
must  be  granted  to  some  one  or  more  of  the  persons  hereinafter  men- 
tioned, and  they  are  respectively  entitled  thereto  in  the  following 
order : 

1.  The  surviving  husband  or  wife  or  some  competent  person 
whom  he  or  she  may  request  to  have  appointed ; 

2.  The  children; 
The  father  or  mother; 
The  brothers; 
The  sisters; 
The  grandchildren; 

The  next  of  kin  entitled  to  share  in  the  distribution  of  the 


3. 
4. 
5. 
6. 
7. 

estate ; 

8. 

9. 
10. 
11. 


Any  of  the  kindred; 
The  public  administrator; 
The  creditors; 

Any  person  legally  competent; 
If  the  decedent  was  a  member  of  a  partnership  at  the  time  of 
his  decease,  the  surviving  partner  must  in  no  case  be  appointed  ad- 
ministrator of  his  estate. 


Historical:  Rev.  St.  1887,  Sec.  5351. 
See  Probate  Practice,  1864,  Sec.  52. 

California  Legislation:  Similar  but 
subd.  8  omitted:  C.  C.  P.  1872,  Sec. 
1365;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  In  re  Rice  (1906)  12  Ida. 
305;   85  Pac.  1109. 

Administration  by  Creditor:  Where 
the   widow,   next   of  kin   and  public 

Same:  Preferences. 


administrator  neglect  to  take  out  let- 
ters, a  creditor  desiring  to  do  so  must 
exercise  reasonable  diligence,  and 
cannot  without  good  cause  defer  mak- 
ing application  until  the  statute  of 
limitations  has  run,  and  then  enforce 
his  claim  on  the  theory  that  the  stat- 
ute was  suspended  on  account  of  the 
non-appointment  of  the  administrator. 
Gwinn  v.  Melvin  (1903)  9  Ida.  202: 
72   Pac.  961. 


Sec.  5352.  Of  several  persons  claiming  and  equally  entitled  to  ad- 
minister, males  must  be  preferred  to  females,  and  relatives  of  the 
whole  to  those  of  the  half  blood. 


Historical:  Rev.  St.  1887,  Sec.  5352. 
Probate  Practice,  1864,  Sec.  53. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1366;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Persons  Equally  Entitled. 

Sec.  5353.  When  there  are  several  persons  equally  entitled  to  the 
administration,  the  court  may  grant  letters  to  one  or  more  of  them; 
and  when  a  creditor  is  claiming  letters  the  court  may,  in  its  discre- 
tion, at  the  request  of  another  creditor,  grant  letters  to  any  other 
person  legally  competent. 


Historical:  Rev.  St 
See  Probate  Practice, 

California  Legislation 


1887,  Sec.  5353. 
1864,  Sec.  54. 

Same:  C. 


C.  P.  1872,  Sec.  1367;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Same:  When  Minor  is  Entitled. 

Sec.  5354.  If  any  person  entitled  to  administration  is  a  minor, 
letters  must  be  granted  to  his  or  her  guardian,  or  any  other  person 
entitled  to  letters  of  administration,  in  the  discretion  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5354. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1368;  Deering's  Code, 
ib.;    same    as    amended    except  the 


words  "or  an  incompetent  person"  in- 
serted after  "minor",  line  1:  Kerr's 
Code,  ib. 


Disqualifications. 

Sec.  5355.  No  person  is  competent  to  serve  as  administrator  or  ad- 
ministratrix who  is: 

1.  Not  a  bona  fide  resident  of  the  State; 

2.  Under  the  age  of  majority; 

3.  Convicted  of  an  infamous  crime; 

4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvidence,  or  want  of  under- 
standing or  integrity. 


Historical:  Rev.  St.  1887,  Sec.  5355. 
See  Probate  Practice,  1864,  Sec.  55. 

California  Legislation:  Same  ex- 
cept that  subd.  1  is  omitted:    C.  C.  P. 


1872,  Sec.  1369;  Deering's  Code,  ib.; 
same  except  that  subds.  1  and  2  are 
interchanged:     Kerr's  Code,  ib. 


Same:  Married  Women. 

Sec.  5356.  A  married  woman  must  not  be  appointed  administra- 
trix. When  an  unmarried  woman  appointed  administratrix  marries, 
her  authority  is  extinguished. 


Historical:   Rev.  St.  1887,  Sec.  5356. 

California  legislation :  Same:  C. 
C.  P.  1872,  Sec.  1370;  Deering's  Code, 


ib.;  different  as  amended: 
Code,  ib. 


Kerr's 


Application  for  Letters. 

Sec.  5357.  Petitions  for  letters  of  administration,  must  be  in  writ- 
ing, signed  by  the  applicant  or  his  counsel,  and  filed  with  the  clerk 
of  the  court,  stating  the  facts  essential  to  give  the  court  jurisdiction 
of  the  case,  and  when  known  to  the  applicant,  he  must  state  the 
names,  ages,  and  residence  of  the  heirs  of  the  decedent,  and  the  value 
and  character  of  the  property.  If  the  jurisdictional  facts  existed,  but 
are  not  fully  set  forth  in  the  petition,  the  decree  or  order  of  admin- 
istration and  subsequent  proceedings  are  not  void  on  account  of  such 
want  of  jurisdictional  averments. 


Historical:  Rev.  St.  1887,  Sec.  5357. 
Probate  Practice,  1864,  Sec.  58. 

California  Legislation:  Same  ex- 
cept the  words  "and  are  afterward 
proved  in  the  course  of  administra- 


tion" are  inserted  after  "petition",  in 
last  sentence:  C.  C.  P.  1872,  Sec. 
1371;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  When  Granted. 

Sec.  5358.  Letters  of  administration  may  be  granted  at  a  regular 
term  of  the  court,  or  at  a  special  term  appointed  by  the  judge  for 
the  hearing  of  the  application. 


Historical:  Rev.  St.  1887,  Sec.  5358. 
Probate  Practice,  1864,  Sec.  59. 

California  legislation:     Same:  C. 


P.    1872,    Sec.    1372;    similar  as 


amended: 
Code,  ib. 


Deering's  Code,  ib.;  Kerr's 
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Posting  of  Notices. 

Sec.  5359.  When  a  petition  praying  for  letters  of  administration 
is  filed,  the  clerk  must  give  notice  thereof  by  causing  notices  to  be 
posted  in  at  least  three  public  places  in  the  county,  one  of  which 
must  be  at  the  place  where  the  court  is  held,  containing  the  name 
of  the  decedent,  the  name  of  the  applicant,  and  the  time  at  which 
the  application  will  be  heard.  Such  notice  must  be  given  at  least  ten 
days  before  the  hearing. 


Historical:  Rev.  St.  1887,  Sec.  5359. 
Probate  Practice,  1864,  Sec.  60. 

California  Legislation:  Same  ex- 
cept "the  term  of  the  court"  for  "the 


time":  C.  C.  P.  1872,  Sec.  1373;  now 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Contest  of  Application. 

Sec.  5360.  Any  person  interested  may  contest  the  petition  by  fil- 
ing written  opposition  thereto,  on  the  ground  of  the  incompetency 
of  the  applicant,  or  may  assert  his  own  rights  to  the  administration 
and  pray  that  letters  be  issued  to  himself.  In  the  latter  case  the 
contestant  must  file  a  petition  and  give  the  notice  required  for  an 
original  petition,  and  the  court  must  hear  the  two  petitions  together. 


Historical:  Rev.  St.  18  87,  Sec.  5360. 
See  Probate  Practice,  1864,  Sec.  61. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1374;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Hearing  of  Application. 

Sec.  5361.  On  the  hearing,  it  being  first  proved  that  notice  has 
been  given  as  herein  required,  the  court  must  hear  the  allegations 
and  proofs  of  the  parties,  and  order  the  issuing  of  letters  of  admin- 
istration to  the  party  best  entitled  thereto. 


Historical:  Rev.  St.  1887,  Sec.  5361. 
Probate  Practice,  1864,  Sec.  62. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1375;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Finding  as  to  Notice. 

Sec.  5362.  An  entry  in  the  minutes  of  the  court,  that  the  required 
proof  was  made  and  notice  given,  shall  be  conclusive  evidence  of  the 
fact  of  such  notice. 


Historical:  Rev.  St.  1887,  Sec.  5362. 
Probate  Practice,   1864,  Sec.  63. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1376;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Applicant  Entitled  to  Letters. 

Sec.  5363.  Letters  of  administration  must  be  granted  to  any  ap- 
plicant, though  it  appears  that  there  are  other  persons  having  better 
rights  to  the  administration,  when  such  persons  fail  to  appear  and 
claim  the  issuing  of  letters  to  themselves. 


C.  P.  1872,  Sec.  1377;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  536  3. 
Probate  Practice,   1864,  Sec.  64. 

California  Legislation:     Same:  C. 

Proof  Required  on  Hearing. 

Sec.  5364.  Before  letters  of  administration  are  granted  on  the 
estate  of  any  person  who  is  represented  to  have  died  intestate,  the 
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fact  of  his  dying  intestate  must  be  proved  by  the  testimony 
of  the  applicant  or  others ;  and  the  court  may  also  examine  any  other 
person  concerning  the  time,  place  and  manner  of  his  death,  the  place 
of  his  residence  at  the  time,  the  value  and  character  of  his  property, 
and  whether  or  not  the  decedent  left  any  will,  and  may  compel  any 
person  to  attend  as  a  witness  for  that  purpose. 


Historical:  Rev.  St.  1887,  Sec.  5364. 
Probate  Practice,  1864,  Sec.  65. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1378;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Grant  to  Person  Not  Entitled. 

Sec.  5365.  Administration  may  be  granted  to  one  or  more  com- 
petent persons,  although  not  otherwise  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  filed  in  the  court.  When  the 
person  entitled  is  a  non-resident  of  the  State,  affidavits  taken  ex  parte 
before  any  officer  authorized  by  the  laws  of  this  State  to  take  ac- 
knowledgments and  administer  oaths  out  of  the  State,  may  be  re- 
ceived as  primary  evidence  of  the  identity  of  the  party,  if  free  from 
suspicion,  and  the  fact  is  established  to  the  satisfaction  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5365. 
Probate  Practice,  1864,  Sec.  66. 

California  Legislation :  Same  ex- 
cept  "or  depositions"   inserted  after 


"affidavits":  C.  C.  P.  1872,  Sec.  1379; 
now  same  as  Idaho  section  except 
"prima  facie"  for  "primary"  evidence: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Eevocation  of  Letters. 

Sec.  5366..  When  letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husband  or  wife,  child,  father, 
mother,  brother  or  sister  of  the  intestate,  any  one  of  them  who  is 
competent,  or  any  competent  person  at  the  written  request  of  any 
of  them,  may  obtain  the  revocation  of  the  letters  and  be  entitled  to 
the  administration,  by  presenting  to  the  court  a  petition  praying  the 
revocation,  and  that  letters  of  administration  may  be  issued  to  him. 


Historical:  Rev.  St.  18  8  7,  Sec.  53  66. 
See  Probate  Practice,  1864,  Sec.  67. 

California  Legislation :  Somewhat 


similar:  C.  C.  P.  1872,  Sec.  1383; 
same  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Citation  to  Administrator. 

Sec.  5367.  When  such  petition  is  filed,  the  clerk  must,  m  addition 
to  the  notice  required  on  application  for  letters,  issue  a  citation  to 
the  administrator  to  appear  and  answer  the  same  at  the  time  ap- 
pointed for  the  hearing. 


Historical:  Rev.  St.  1887,  Sec.  5367. 
See  Probate  Practice,  1864,  Sec.  68. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  1384;  now 
same  as  amended  except  the  words 


"provided  in  section  1373"  for  "re- 
quired on  application  for  letters",  line 
2:  Deering-'s  Code,  ib.;  Kerr's  Code, 
ib. 


Same:  Hearing. 

Sec.  5368.  At  the  time  appointed,  the  citation  having  been  duly 
served  and  returned,  the  court  must  proceed  to  hear  the  allegations 
and  proofs  of  the  parties,  and  if  the  right  of  the  applicant  is  estab- 
lished and  he  is  competent,  letters  of  administration  must  be  granted 
to  him  and  the  letters  of  the  former  administrator  revoked. 
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Historical:  Rev.  St.  1887,  Sec.  5368. 
Probate  Practice,   1864,  Sec.  69. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1385;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Prior  Rights  of  Surviving  Spouse. 

Sec.  5369.  The  surviving  husband  or  wife,  when  letters  of  ad- 
ministration have  been  granted  to  a  child,  father,  brother,  or  sister 
of  the  intestate;  or  any  of  such  relatives,  when  letters  have  been 
granted  to  any  other  of  them,  may  assert  his  prior  right,  and  obtain 
letters  of  administration,  and  have  the  letters  before  granted  re- 
voked in  the  manner  prescribed  in  the  three  preceding  sections. 


St.  1887,  Sec.  5369. 
1864,  Sec.  70. 

California  Legislation :     Same:  C. 


Historical:  Rev 
Probate  Practice, 


C.  P.  1872,  Sec.  1386; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Oath  and  Record  of  Oath  and  Bond. 

Sec.  5370.  Before  letter  testamentary  or  of  administration  are 
issued  to  the  executor  or  administrator,  he  must  take  and  subscribe 
an  oath  before  some  officer  authorized  to  administer  oaths,  that  he 
will  perform,  according  to  law,  the  duties  of  executor  or  administra- 
tor, which  oath  must  be  attached  to  the  letters.  All  letters  testamen- 
tary and  of  administration  issued  to,  and  all  bonds  executed  by,  execu- 
tors or  administrators,  with  the  affidavits  and  certificates  thereon, 
must  be  forthwith  recorded  by  the  clerk  of  the  court  having  juris- 
diction of  the  estates,  in  books  to  be  kept  by  him  in  his  office  for 
that  purpose. 


law,  but  nevertheless  administers  the 
estate,  is  an  administrator  de  facto 
and  may  close  up  the  estate  if  no  ob- 
jection is  made,  and  is  liable  for  his 
acts  as  administrator.  Harris  v. 
Coates  (1902)  8  Ida.  491;  69  Pac. 
475. 


Historical:  Rev.  St.  1887,  Sec.  5370. 
See  Probate  Practice,  1864,  Sec.  72. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1387;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Failure  to  Take  Oath:    Effect:  An 

administrator  who  fails  to  take  the 
oath   and   file   the  bond   required  by 

Bond. 

Sec.  5371.  Every  person  to  whom  letters  testamentary  or  of  ad- 
ministration are  directed  to  issue,  must,  before  receiving  them,  exe- 
cute a  bond  to  the  State  of  Idaho,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by  the  probate  judge.  In  form,  the.  bond  must 
be  joint  and  several,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable  value  of 
the  annual  rents,  profits  and  issues  of  the  real  property,  belonging 
to  the  estate,  which  values  must  be  ascertained  by  the  probate  judge, 
by  examining  on  oath  the  party  applying,  and  any  other  persons. 


Rev.  St. 
Practice 


1887,  Sec.  5371. 
1864,    Sec.  73, 


Historical : 

See  Probate 
for  first  part. 

California  legislation :  -Same:  C. 
C.  P.  1872,  Sec.  1388;  same  as  amend- 
ed except  "the  Superior  Court  or  a 
judge  thereof"  for  "the  probate  judge": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Provisions  of  Pol. 
Code,  Title  2,  Ch.  20,  apply  to  bonds 
of  executors  and  administrators:  Sec. 
312.  Allowance  to  executor  or  ad- 
ministrator of  premium  paid  for  com- 
pany bond:    Sees.  2941,  2948. 


Additional  Bond. 

Sec.  5372.    The  probate  judge  must  require  an  additional  bond 
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whenever  the  sale  of  any  real  estate  belonging  to  an  estate  is  ordered ; 
but  no  such  additional  bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given  before  receiv- 
ing letters,  or  of  any  bond  given  in  place  thereof,  is  equal  to  twice 
the  value  of  the  personal  property  remaining  in,  or  that  will  come 
into,  the  possession  of  the  executor  or  administrator,  including  the 
annual  rents,  profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate  ordered  to  be  sold. 


Historical:  Rev.  St.  1887,  Sec.  5372. 
See  Probate  Practice,  1864,  Sec.  73, 
for  first  clause. 

California  Legislation:  Same  ex- 
cept  "by   him"    inserted    after  "or- 


dered", line  2:  C.  C.  P.  1872,  Sec. 
1389;  now  same  except  "the  Superior 
Court  or  a  judge  thereof"  for  "the 
probate  judge":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Conditions  of  Bond. 

Sec.  5373.  The  bond  must  be  conditioned  that  the  executor  or  ad- 
ministrator shall  faithfully  execute  the  duties  of  the  trust  according 
to  law. 


Historical:  Rev.  St.  1887,  Sec.  5373. 

See  Probate  Practice,  1864,  Sec.  73. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1390;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Separate  Bonds. 

Sec.  5374.  When  two  or  more  persons  are  appointed  executors  or 
administrators,  the  probate  judge  must  require  and  take  a  separate 
bond  from  each  of  them. 


Historical:  Rev.  St.  1887,  Sec.  5374. 
Probate  Practice,  1864,  Sec.  74. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1391;  same  as  amend- 


ed except  "the  Superior  Court  or  a 
judge  thereof"  for  "the  probate  judge": 
Deering-'s  Code,  ib.;   Kerr's  Code,  ib. 


Successive  Eecoveries  on  Bond. 

Sec.  5375.  The  bond  shall  not  be  void  upon  the  first  recovery,  but 
may  be  sued  and  recovered  upon  from  time  to  time,  by  any  person 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  exhausted. 


Historical:  Rev.  St.  1887,  Sec.  5  375. 
Probate  Practice,  1864,  Sec.  75. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1392;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Justification  of  Sureties. 

Sec.  5376.  In  all  cases  where  bonds  or  undertakings  are  required 
to  be  given,  under  this  title,  the  sureties  must  justify  thereon  as  re- 
quired by  this  Code,  and  the  certificate  thereof  must  be  attached  to, 
and  filed  and  recorded  with,  the  bond  or  undertaking.  All  such  bonds 
and  undertakings  must  be  approved  by  the  probate  judge  before 
being  filed  or  recorded. 


Historical:  Rev.  St.  1887,  Sec.  5376. 

California  ^Legislation :  Same  ex- 
cept the  words  "in  the  same  manner 
and  in  like  amounts  as  required  bi- 
section 1057  of  this  code"  for  "as  re- 


quired by  this  Code":  C.  C.  P.  1872, 
Sec.  13  93  ^  similar  as  amended  to  Code 
of  1872  except  "a  judge  of  the  Su- 
perior Court"  for  "the  probate  judge": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Examination  as  to  Qualifications. 

Sec.  5377.  Before  the  probate  judge  approves  any  bond  required 
under,  this  title,  he  may,  of  his  own  motion,  or  at  any  time  after 
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the  approval  of  such  bond,  upon  the  motion  of  any  person  interested 
in  the  estate  supported  by  affidavit  that  any  one  or  all  of  such  sure- 
ties are  not  worth  as  much  as  they  have  justified  to,  order  a  citation 
to  issue,  requiring  such  sureties  to  appear  before  him,  at  a  certain 
time  and  place,  to  testify  touching  their  property  and  its  value;  and 
the  judge  must,  at  the  time  such  citation  is  issued,  cause  a  notice 
to  be  issued  to  the  executor  or  administrator,  requiring  his  appear- 
ance at  the  return  of  the  citation.  Upon  the  return  of  the  citation, 
the  judge  may  swear  and  examine  the  sureties,  and  such  witnesses 
as  may  be  produced,  touching  the  property  of  such  sureties  and  its 
value;  and  if,  upon  such  investigation,  the  judge  is  satisfied  that  the 
bond  is  insufficient,  he  may  require  sufficient  additional  security, 
within  such  time  as  may  be  reasonable,  not  less  than  five  days. 


Historical:  Rev.  St.  1887,  Sec.  5377. 
Probate  Practice,  1864,  Sec.  77. 

California  Legislation:  Same  ex- 
cept   "and   examine",    last  sentence, 


omitted:  C.  C.  P.  1872,  Sec.  1394; 
similar  as  amended:  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Same:  Failure  to  Give  Sufficient  Security. 

Sec.  5378.  If  sufficient  security  is  not  given  within  the  time  fixed 
by  the  judge's  order,  the  right  of  such  executor  or  administrator  to 
the  administration  shall  cease,  and  the  person  next  entitled  to  the 
administration  on  the  estate,  who  will  execute  a  sufficient  bond,  must 
be  appointed  to  the  administration. 


Historical:  Rev.  St.  188  7,  Sec.  53  78. 
Probate  Practice,  1864,  Sec.  78. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1395;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Bond  Dispensed  With. 

Sec.  5379.  When  it  is  expressly  provided  in  the  will  of  a  testator 
that  no  bond  is  required  of  the  executor,  letters  testamentary  may  is- 
sue, and  sales  of  real  estate  be  made  and  confirmed,  without  any  bond 
being  given ;  but  an  executor  to  whom  letters  are  issued  without  bond, 
may  at  any  time  afterward,  when  it  appears  from  any  cause  neces- 
sary or  proper,  be  required  to  file  a  bond  as  in  other  cases. 


Historical:  Rev.  St.  1887,  Sec.  5379. 
Probate  Practice,  1864,  Sec.  79. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1396;  same  in  part  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Additional  Security  May  Be  Required. 

Sec.  5380.  Any  person  interested  in  an  estate  may,  by  verified 
petition,  represent  to  the  probate  judge  that  the  sureties  of  the  execu- 
tor or  administrator  thereof  have  become,  or  are  becoming  insolvent, 
or  that  they  have  removed  or  are  about  to  remove  from  the  State,  or 
that  from  any  other  cause  the  bond  is  insufficient,  and  ask  that  fur- 
ther security  be  required. 


Historical:  Rev.  St.  1887,  Sec.  5  3  80. 
See  Probate  Practice,  1864,  Sec.  80. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1397;  same  as  amend- 
ed except  "the  Superior  Court  or  a 


judge  thereof"  for  "the  probate 
judge",  and  "an"  for  "the"  executor, 
line  2:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Citation. 

Sec.  5381.    If  the  probate  judge  is  satisfied  that  the  matter  re- 
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quires  investigation,  a  citation  must  be  issued  to  the  executor  or  ad- 
ministrator, requiring  him  to  appear  at  a  time  and  place  to  be  therein 
specified,  to  show  cause  why  he  should  not  give  further  security.  The 
citation  must  be  served  personally  on  the  executor  or  administrator, 
at  least  five  days  before  the  return  day.  If  he  has  absconded  or  can- 
not be  found,  it  may  be  served  by  leaving  a  copy  of  it  at  his  last  place 
of  residence  or  by  such  publication  as  the  court  or  judge  may  order. 


Historical:  Rev.  St.  1887,  Sec.  5381. 
See  Probate  Practice,  1864,  Sec.  81. 

California  Legislation:  Same:  C. 
C.   P.    1872,   Sec.    1398;    same  except 


"If  the  court  or  a  judge  thereof"  for 
"If  the  probate  court"  and  "a  judge 
thereof"  for  "judge",  last  line:  Deer- 
ing's  Code,  ib. ;  Kerr's  Code,  ib. 


Same:  Hearing  and  Order. 

Sec.  5382.  On  the  return  of  the  citation,  or  at  such  other  time  as 
the  judge  may  appoint,  he  must  proceed  to  hear  the  proofs  and  alle- 
gations of  the  parties.  If  it  satisfactorily  appears  that  the  security 
is  from  any  cause  insufficient,  he  may  make  an  order  requiring  the 
executor  or  administrator  to  give  further  security  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not  less  than  five 
days. 


Historical:  Rev.  St.  18  87,  Sec.  5382. 
Probate  Practice,   1864,  Sec.  82. 

California  Legislation:     Same:  C. 

Same:  Disregard  of  Order. 


C.  P.  1872,  Sec.  1399;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


ec. 


If  the  executor  or  administrator  neglects  to  comply 
with  the  order  within  the  time  prescribed,  the  judge  must,  by  order, 
revoke  his  letters,  and  his  authority  must  thereupon  cease. 


Historical:  Rev.  St.  1887,  Sec.  5383. 
Probate  Practice,  1864,  Sec.  83. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1400;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Suspension  of  Executor's  Powers. 

Sec.  5384.  When  a  petition  is  presented  praying  that  an  executor 
or  administrator  be  required  to  give  further  security,  or  to  give 
bond,  where,  by  the  terms  of  the  will,  no  bond  was  originally  re- 
quired, and  it  is  alleged  on  oath  that  the  executor  or  administrator 
is  wasting  the  property  of  the  estate,  the  judge  may  by  order  suspend 
his  powers  until  the  matter  can  be  heard  and  determined. 


Historical:  Rev.  St.  1887,  Sec.  5384. 
See  Probate  Practice,  1864,  Sec.  84. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1401;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Proceedings  on  Motion  of  Judge. 

Sec.  5385.  When  it  comes  to  his  knowledge  that  the  bond  of  any 
executor  or  administrator  is,  from  any  cause,  insufficient,  the  probate 
judge,  without  any  application,  must  cause  him  to  be  cited  to  appear 
and  show  cause  why  he  should  not  give  further  security,  and  must 
proceed  thereon  as  upon  the  application  of  any  person  interested. 


historical:  Rev.  St.  1887,  Sec.  5  385. 
Prolate  Practice,  1864,  Sec.  85. 

^nliforaia  TiC^islalion:     Same:  C. 


C.  P.  1872,  Sec.  1402;  same  as  amend- 
ed except  "probate"  judge  om.lted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Release  of  Sureties. 

Sec.  5386.  When  a  surety  of  any  executor  or  administrator  de- 
sires to  be  released  from  responsibility  on  account  of  future  acts,  he 
may  make  application  to  the  probate  court  or  judge  for  relief.  The 
court  or  judge  must  cause  a  citation  to  the  executor  or  administra- 
tor to  be  issued,  and  served  personally,  requiring  him  to  appear  at  a 
time  and  place  to  be  therein  specified,  and  to  give  other  security.  If 
he  has  absconded,  left,  or  removed  from  the  State,  or  if  he  cannot  be 
found  after  due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided in  Section  5381. 


Historical:  Rev.  St.  1887,  Sec.  53  86. 
See  Probate  Practice,  1864,  Sec.  86. 

California  Legislation:  Same:  C. 
C.  P.  1872.  Sec.  1403;  same  as  amend- 


ed except  "to  the  Superior  Court  or 
a  judge  thereof"  for  "to  the  probate 
court  or  judge":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Order  of  Exoneration. 

Sec.  5387.  If  new  sureties  be  given  to  the  satisfaction  of  the  judge, 
he  may  thereupon  make  an  order  that  the  sureties  who  applied  for 
relief  shall  not  be  liable  on  their  bone1  for  any  subsequent  act,  default, 
or  misconduct  of  the  executor  or  administrator. 


Historical:  Rev.  St.  1887,  Sec.  5387. 
Probate  Practice,  1864,  Sec.  87. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1404;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Neglect  to  Give  New  Sureties. 

Sec.  5388.  If  the  executor  or  administrator  neglects  or  refuses 
to  give  new  sureties,  to  the  satisfaction  of  the  judge,  on  the  return 
of  the  citation,  or  within  such  reasonable  time  as  the  judge  shall 
allow,  unless  the  surety  making  the  application  shall  consent  to  a 
longer  extension  of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 


Historical:  Rev.  St.  1887,  Sec.  5388. 
See  Probate  Practice,  1864,  Sec.  88. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1405;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Hearing  of  Applications. 

Sec.  5389.  The  applications  authorized  by  the  nine  preceding  sec- 
tions of  this  chapter  may  be  heard  and  determined  at  any  time.  All 
orders  made  therein  must  be  entered  upon  the  minutes  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5389. 
See  Probate  Practice,  18^4,  Sec.  89. 

California  Legislation:  Same  ex- 
cept "out  of  term  time"  for  "at  any 


time",  line  2:  C.  C.  P.  1872,  Sec. 
1406;  now  same  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Appointment  of  Special  Administrator. 

Sec.  5390.  When  there  is  delay  in  granting  letters  testamentary 
or  of  administration,  from  any  cause,  or  when  such  letters  are 
granted  irregularly,  or  no  sufficient  bond  is  filed  as  required,  or  when 
no  application  is  made  for  such  letters,  or  when  an  administrator  or 
executor  dies,  or  is  suspended  or  removed,  the  probate  judge  must 
appoint  a  special  administrator,  to  collect  and  take  charge  of  the 
estate  of  the  decedent  in  whatever  county  or  counties  the  same  may 
be  found,  and  to  exercise  such  other  powers  as  may  be  necessary  for 
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the  preservation  of  the  estate;  or  he  may  direct  the  public  adminis- 
trator of  his  county  to  take  charge  of  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5  390. 
See  Probate  Practice,  1864,  Sec.  90. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1411;  same  as  amend- 


ed except  "the  Superior  Court  or  a 
judge  thereof"  for  "the  probate 
judge":  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Issuance  of  Letters. 

Sec.  5391.  The  appointment  may  be  made  at  any  time,  and  with- 
out notice,  and  must  be  made  by  entry  upon  the  minutes  of  the  court, 
specifying  the  powers  to  be  exercised  by  the  administrator ;  upon  such 
order  being  entered,  and  after  the  person  appointed  has  given  bond, 
the  clerk  must  issue  letters  of  administration  to  such  person,  in  con- 
formity with  the  order. 


Historical:  Bev.  St.  18  87,  Sec.  5391. 
Probate  Practice,  1864,  Sec.  91. 

California  Legislation:  Same  ex- 
cept "out  of  term  time"  for  "at  any 


time",  line  1:  C.  C.  P.  1872,  Sec. 
1412;  now  same  as  amended:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Preferences. 

Sec.  5392.  In  making  the  appointment  of  a  special  administrator, 
the  probate  judge  must  give  preference  to  the  person  entitled  to  let- 
ters testamentary  or  of  administration,  but  no  appeal  must  be  al- 
lowed from  the  appointment. 


Historical:  Rev.  St.  1887,  Sec.  5392. 
Probate  Practice,  1864,  Sec.  92. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1413;  same  as  amend- 


I 


ed  except  "the  court  or  judge"  for 
"the  probate  judge":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Bond  and  Oath. 

Sec.  5393.  Before  any  letters  issue  to  any  special  administrator, 
he  must  give  bond  in  such  sum  as  the  probate  judge  may  direct,  with 
sureties  to  the  satisfaction  of  the  judge,  conditioned  for  the  faithful 
performance  of  his  duties ;  and  he  must  take  the  usual  oath  and  have 
the  same  endorsed  on  his  letters. 


ed  except  "the  court  or  judge"  for 
"the  probate  judge",  line  2,  and  also 
for  "judge",  line  3:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  18  8  7,  Sec.  53  93. 
See  Probate  Practice,  1864,  Sec.  93. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1414;. same  as  amend- 

Same:  Duties. 

Sec.  5394.  The  special  administrator  must  collect  and  preserve 
for  the  executor  or  administrator,  all  the  goods,  chattels,  debts,  and 
effects  of  the  decedent,  all  incomes,  rents,  issues  and  profits,  claims 
and  demands  of  the  estate ;  must  take  the  charge  and  management  of, 
enter  upon  and  preserve  from  damage,  waste,  and  injury,  the  real 
estate,  and  for  any  such  and  all  necessary  purposes,  may  commence 
and  maintain,  or  defend,  suits  and  other  legal  proceedings,  as  an  ad- 
ministrator; he  may  sell  such  perishable  property  as  the  probate 
court  may  order  to  be  sold,  and  exercise  such  other  powers  as  are  con- 
ferred upon  him  by  his  appointment,  but  in  no  case  is  he  liable  to  an 
action  by  any  creditor  on  a  claim  against  the  decedent. 

Historical:  Rev.  St.  1887,  Sec.  5394.  P.  1872,  Sec.  1415;  same  except  "pro- 

See  Probate  Practice,  1864,  Sec.  94.  bate"  court  omitted:    Deering's  Code, 

California  Legislation:   Same:  C.  C.  ih-'>  Kerr's  Code,  ib. 
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Same:  When  Powers  Cease. 

Sec.  5395.  When  letters  testamentary  or  of  administration  on  the 
estate  of  the  decedent  have  been  granted,  the  powers  of  the  special 
administrator  cease,  and  he  must  forthwith  deliver  to  the  executor 
or  administrator,  all  the  property  and  effects  of  the  decedent  in  his 
hands;  and  the  executor  or  administrator  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  special  administrator. 


Historical:  Rev.  St.  1887,  Sec.  5395. 
Probate  Practice,  1864,  Sec.  95. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1416;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Account. 

Sec.  5396.  The  special  administrator  must  render  an  account  on 
oath,  of  his  proceedings,  in  like  manner  as  other  administrators  are 
required  to  do. 


Historical:  Rev.  St.  1887,  Sec.  5396. 
Probate  Practice,  1864,  Sec.  96. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1417;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Revocation  of  Letters  on  Proof  of  Will. 

Sec.  5397.  If,  after  granting  letters  of  administration  on  the 
ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved  and  allowed 
by  the  court,  the  letters  of  administration  must  be  revoked,  and  the 
power  of  the  administrator  ceases,  and  he  must  render  an  account  of 
his  administration  within  such  time  as  the  court  shall  direct. 


Historical:  Rev.  St.  188  7,  Sec.  5397. 
Probate  Practice,  1864,  Sec.  100. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1423;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Rights  of  Executor. 

Sec.  5398.  In  such  case,  the  executor  or  the  administrator  with 
the  will  annexed,  is  entitled  to  demand,  sue  for,  recover,  and  collect 
all  the  rights,  goods,  chattels,  debts,  and  effects  of  the  decedent  re- 
maining unadministered,  and  may  prosecute  to  final  judgment  any 
suit  commenced  by  the  administrator  before  the  revocation  of  his  let- 
ters of  administration. 


Historical:  Rev.  St.  18  87,  Sec.  5  39  3. 
Probate  Practice,  1864,  Sec.  101. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1424;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disqualification  of  one  Executor  or  Administrator. 

Sec.  5399.  In  case  any  one  of  several  executors  or  administrators, 
to  whom  letters  are  granted,  dies,  becomes  lunatic,  is  convicted  of  an 
infamous  crime,  or  otherwise  becomes  incapable  of  executing  the 
trust,  or  in  case  the  letters  testamentary  or  of  administration  are  re- 
voked or  annulled,  with  respect  to  any  one  executor  or  administrator, 
the  remaining  executor  or  administrator  must  proceed  to  complete 
the  execution  of  the  will  or  administration. 


Historical:  Rev.  St.  IS 8 7,  Sec.  5399. 
See  Probate  Practice,  18*64,  Sec.  98. 

California  Legislation:     Same:  C. 


C*  P.  See.  1*2  §4  Deering's  Code- 

lb.;  Kfcfl**  Co€e,  te. 
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Incompetency  of  all  Executors  or  Administrators. 

Sec.  5400.  If  all  such  executors  or  administrators  die  or  become 
incapable,  or  the  power  and  authority  of  all  of  them  is  revoked,  the 
probate  court  must  issue  letters  of  administration  with  the  will  an- 
nexed, or  otherwise,  to  the  widow,  or  next  of  kin,  or  others,  in  the 
same  order  and  manner  as  is  directed  in  relation  to  original  letters 
of  administration.  The  administrators  so  appointed  must  give  bond 
in  the  like  penalty,  with  like  sureties  and  conditions,  as  hereinbefore 
required  of  administrators,  and  shall  have  the  like  power  and  au- 
thority. 


Historical:  Rev.  St.  18  87,  Sec.  5400. 
Probate  Practice,  1864,  Sec.  99. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1426;  same  as  amend- 
ed except  "probate",  line  3,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Resignation  of  Executor  or  Administrator. 

Sec.  5401.  Any  executor  or  administrator  may,  at  any  time,  by 
writing  filed  in  the  probate  court,  resign  his  appointment,  having  first 
settled  his  accounts  and  delivered  up  all  the  estate  to  the  person 
whom  the  court  shall  appoint  to  receive  the  same.  If,  however,  by 
reason  of  any  delays  in  such  settlement  and  delivering  up  of  the  es- 
tate, or  for  any  other  cause,  the  circumstances  of  the  estate  or  the 
rights  of  those  interested  therein  require  it,  the  court  may,  at  any 
time  before  settlement  of  accounts  and  delivering  up  of  the  estate 
is  completed,  revoke  the  letters  of  such  executor  or  administrator, 
and  appoint  in  his  stead  an  administrator,  either  special  or  general, 
in  the  same  manner  as  is  directed  in  relation  to  original  letters  of 
administration.  The  liability  of  the  outgoing  executor  or  adminis- 
trator or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released,  or  affected,  by  such  appointment  or  resignation. 


Historical:  Rev.  St.  1887,  Sec.  5401. 
See  Piobate  Practice,  1864,  Sec.  102, 
for  fii^t  sentence. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1427;  same  as  amend- 
ed except  "Superior  Court"  for  "pro- 
bate court":  Deering's  Code,  ib..; 
Kerr's  Code,  ib. 


Acts  Before  Revocation  Valid. 

Sec.  5402.  All  acts  of  an  executor  or  administrator,  as  such,  be- 
fore the  revocation  of  his  letters  testamentary  or  of  administration, 
are  as  valid  to  all  intents  and  purposes,  as  if  such  executor  or  admin- 
isti  ator  had  continued  lawfully  to  execute  the  duties  of  his  trust. 


1  historical:  Rev.  St.  18  87,  Sec.  5  402. 
Pr  /bate  Practice,  1864,  Sec.  103. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1428;  Deering's  Code, 
ib.;  Kerr's  Code,  ib 


Transcript  of  Minutes  as  Evidence. 

Sec.  5403.  A  transcript  from  the  minutes  of  the  court,  showing 
the  appointment  of  any  person  as  executor  or  administrator,  together 
with  the  certificate  of  the  clerk  under  his  hand  and  the  seal  of  his 
court,  that  such  person  has  given  bond  and  been  qualified,  and  that 
letters  testamentary  or  of  administration  have  been  issued  to  him 
and  have  not  been  revoked,  shall  have  the  same  effect  in  evidence  as 
the  letters  themselves. 


Historical:  Rev.  St.  1887,  Sec.  5403. 
Probate  Practice.  186  4,  Sec.  104. 

California    Legislation:    Same:  C. 


C.  P.  1872,  Sec.  1429;  Deering's  Code, 
ib.;  Kerr's  Code,  ib 
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Disqualification  of  Judge. 

Sec.  5404.  No  probate  court  shall  admit  to  probate  any  will,  or 
grant  letters  testamentary  or  of  administration,  in  any  case  where 
the  judge  thereof  is  interested  as  next  of  kin  to  the  decedent,  or  as 
a  legatee  or  devisee  under  the  will,  or  when  he  is  named  as  executor  or 
trustee  in  the  will,  or  is  a  witness  thereto,  or  is  in  any  other  manner 
interested  or  disqualified  from  acting. 


Historical:  Rev.  St.  1887,  Sec.  5404. 
See  Probate  Practice,  1864,  Sec.  105, 
which  omits  last  clause. 

California  Legislation:     Same:  C. 


C  P.  1872,  Sec.  1430;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Change  of  Venue. 

Sec.  5405.  When  a  petition  is  filed  in  the  probate  court  praying 
for  admission  to  the  probate  of  a  will,  or  for  granting  letters  testa- 
mentary or  of  administration,  or  when  proceedings  are  pending  in 
the  probate  court  for  the  settlement  of  an  estate,  and  the  presiding 
judge  of  the  court  is  disqualified  to  act  from  any  cause,  upon  his  own 
or  the  motion  of  any  person  interested  in  the  estate,  he  must  make 
an  order  transferring  the  proceeding  to  the  probate  court  of  an  ad- 
joining county;  and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding  is  ordered 
to  be  transferred,  a  certified  copy  of  the  order  and  all  the  papers  on 
file  in  his  office  in  the  proceeding;  and  thereafter  the  probate  court 
to  which  the  proceeding  is  transferred  shall  exercise  the  same  au- 
thority and  jurisdiction  over  the  estate,  and  all  matters  relating  to 
the  administration  thereof,  as  if  it  had  original  jurisdiction  of  the 
estate. 


Historical:   Rev.  St.  1887,  Sec.  5  4  05. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1431;  similar  as 
amended    but    "Superior"    for  "pro- 


bate" throughout:  Deering's  Code, 
ib.;  now  additional  provision  as 
amended:    Kerr's  Code,  ib. 


Same:  Retransfer  of  Proceedings. 

Sec.  5406.  The  transfer  of  a  proceeding  from  one  court  to  anoth- 
er, as  provided  for  in  the  preceding  section,  shall  not  affect  the  right 
of  any  person  to  letters  testamentary  or  of  administration  on  the 
estate  transferred,  but  the  same  persons  are  entitled  to  letters  testa- 
mentary or  of  administration  on  the  estate  in  the  order  hereinbefore 
provided.  If,  before  the  administration  is  closed  of  any  estate  so 
transferred  as  herein  provided,  another  person  is  elected  or  appointed 
and  qualified  as  probate  judge  of  the  county  wherein  such  proceeding 
was  originally  commenced,  who  is  not  disqualified  to  act  in  the  settle- 
ment of  the  estate,  and  the  causes  for  which  the  proceeding  was 
transferred  no  longer  exist,  any  person  interested  in  the  estate  may 
have  the  proceeding  returned  to  the  court  from  which  it  was  origi- 
nally transferred,  by  filing  a  petition  setting  forth  these  facts  and 
moving  the  court  therefor. 


iiistorical:  Rev.  St.  18  87,  Sec.  5406. 

California  I.efcislation:  Same:  C. 
C.  P.  1872,  Sec.  1432;  same  as  amend- 


ed except  "judge  of  the  court"  for 
"probate  judge  of  the  county":  Deer- 
ing's Code,  ib.;   Kerr's  Code,  ib. 


Same :  Order   or  Transfer. 

Sec.  6407.    On  hearing  the  motion,  if  the  facts  required  by  tne 
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preceding  section  to  be  set  out  in  the  petition  are  satisfactorily  shown, 
and  it  further  appears  to  the  court  that  the  convenience  of  parties- 
interested  would  be  promoted  by  such  change,  the  judge  must  make 
an  order  transferring  the  proceeding  back  to  the  probate  court 
where  it  was  originally  commenced ;  and  the  clerk  of  the  court  order- 
ing the  transfer  must  transmit  to  the  clerk  of  the  court  in  which  the 
proceeding  was  originally  commenced,  a  certified  copy  of  the  order 
and  all  the  original  papers  on  file  in  his  office  in  the  proceeding;  and 
the  court  where  the  proceeding  was  originally  commenced  shall  there- 
after have  jurisdiction  and  power  to  make  all  necessary  orders  and 
decrees  to  close  up  the  administration  of  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5407. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1433;  same  as  amend- 


ed except  "probate"  court  omitted; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Suspension  of  Powers  of  Executor. 

Sec.  5408.  Whenever  the  probate  judge  has  reason  to  believe,  from 
his  own  knowledge  or  from  credible  information  that  any  executor 
or  administrator  has  wasted,  embezzled,  or  mismanaged,  or  is  about  to 
waste  or  embezzle  the  property  of  the  estate  committed  to  his  charge, 
or  has  committed  or  is  about  to  commit,  a  fraud  upon  the  estate,  or  is 
incompetent  to  act,  or  has  permanently  removed  from  the  State,  or 
has  wrongfully  neglected  the  estate  or  has  long  neglected  to  perform 
any  act  as  such  executor  or  administrator,  he  must,  by  an  order  en- 
tered upon  the  minutes  of  the  court,  suspend  the  powers  of  such  ex- 
ecutor or  administrator  until  the  matter  is  investigated. 


Historical:  Rev.  St.  1887,  Sec.  5408. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1436;  same  except  "a 


Judge  of  the  Superior  Court"  for  "the 
probate  judge":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Citation. 

Sec,  5409.  When  such  suspension  is  made,  notice  thereof  must 
be  given  to  the  executor  or  administrator,  and  he  must  be  cited  to 
appear  and  show  cause  why  his  letters  should  not  be  revoked.  If  he 
fail  to  appear  in  obedience  to  the  citation,  or,  if  appearing,  the  court 
is  satisfied  that  there  exists  cause  for  his  removal,  his  letters  must 
be  revoked  and  letters  of  administration  granted  anew  as  the  case 
may  require. 


Historical:  Rev.  St.  1887,  Sec.  5409. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1437;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


■Same:  Hearing. 

Sec.  5410.  At  the  hearing,  any  person  interested  in  the  estate  may 
appear  and  file  his  allegation  in  writing,  showing  that  the  executor 
or  administrator  should  be  removed ;  to  which  the  executor  or  admin- 
istrator may  demur  or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 


Historical?  Rev.  St.  1887,  Sec.  5410. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1438;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Publication  of  Notice. 

Sec.  5411.  If  the  executor  or  administrator  has  absconded  or  con- 
ceals himself,  or  has  removed  or  absented  himself  from  the  State, 
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notice  may  be  given  him  of  the  pendency  of  the  proceedings  by  publi- 
cation in  such  manner  as  the  court  may  direct,  and  the  court  may 
proceed  upon  such  notice  as  if  the  citation  had  been  personally  served. 


Historical:  Rev.  St.  1887,  Sec.  5411. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1439;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  Attachment  Against  Executor. 

Sec.  5412.  In  the  proceedings  authorized  by  the  preceding  sections 
for  the  removal  of  an  executor  or  administrator,  the  court  may  com- 
pel his  attendance  by  attachment  and  may  compel  him  to  answer  ques- 
tions, on  oath,  touching  his  administration,  and,  upon  his  refusal  so 
to  do,  may  commit  him  until  he  obey,  or  may  revoke  his  letters,  or 
both. 


Historical:   Rev.  St.  1887,  Sec.  5412. 

California  Legislation:  Same  ex- 
cept  "of  this  article"   inserted  after 


"preceding  sections":  C.  C.  P.  1872, 
Sec.  1440;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


CHAPTER  4. 
OF  THE  INVENTORY  AND  COLLECTION  OF  EFFECTS. 


Section 

542  0.     Executor  to  make  inventory. 
5  421.    Appointment  of  appraisers. 

5422.  Oath  and  appraisement. 

5423.  Money  to  be  inventoried. 

5424.  Debt     of     executor     not  dis- 
charged. 

5  4  25.  Discharge 

5426.  Signature 
inventory. 

5427.  Revocation  of 
ure  to  return. 


of  debt  by  will, 
and  verification 


of 


letters  for  fail- 


Section 

5428.     Inventory   of  after  discovered 
property. 

542  9.     Right  of  executor  to  real  es- 
tate. 

5430.     Same:  Delivery  to  heirs  or  de- 
visees. 

5  431.     Embezzlement  of  property  of 
estate. 

5  432.    Same:     Citation    to  susDected 
person. 

5433.  Same:  Hearing. 

5434.  Citation  to  account. 


Executor  to  Make  Inventory. 

Sec.  5420.  Every  executor  or  administrator  must  make  and  re- 
turn to  the  court,  at  its  first  term  after  his  appointment,  a  true  in- 
ventory and  appraisement  of  all  the  estate  of  the  decedent,  including 
the  homestead,  if  any,  which  has  come  to  his  possession  or  knowledge. 


Historical:  Rev.  St.  1887,  Sec.  5420. 
See  Probate  Practice,  1864,  Sec.  107. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1443;  same  as  amend- 


ed except  "within  three  months"  for 
"at  its  first  term":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Appointment  of  Appraisers. 

Sec.  5421.  To  make  the  appraisement,  the  probate  judge  or  court 
must  appoint  three  disinterested  persons  (any  two  of  whom  may  act), 
who  are  entitled  to  receive  a  reasonable  compensation  for  their  ser- 
vices, not  to  exceed  four  dollars  per  day,  to  be  allowed  by  the  court 
or  judge.  The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part  of  the  es- 
tate is  in  any  other  county  than  that  in  which  letters  issued,  ap- 
praisers thereof  may  be  appointed,  either  by  the  probate  judge,  hav- 
ing jurisdiction  of  the  estate,  or  by  the  probate  judge  of  such  other 
county  on  request  of  the  judge  having  jurisdiction. 
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Historical:  Rev.  St.  18  87,  Sec.  5421. 
See  Probate  Practice,  1864,  Sec.  108. 

California  Legislation:  Same  ex- 
cept "five"  for  "four"  dollars:  C.  C. 
P.  1872,  Sec.  1444;  same  as  amended 


except  "the  court  or  a  judge  thereof" 
for  "the  probate  judge":  Deering's 
Code,  ib.;  additional  clause  as  amend- 
ed:   Kerr's  Code,  ib. 


Oath  and  Appraisement. 

Sec.  5422.  Before  proceeding  to  the  execution  of  their  duty,  the 
appraisers,  before  any  officer  authorized  to  administer  oaths,  must 
take  and  subscribe  an  oath,  to  be  attached  to  the  inventory,  that 
they  will  truly,  honestly,  and  impartially  appraise  the  property  ex- 
hibited to  them,  or  which  shall  come  to  their  knowledge,  according  to 
the  best  of  their  knowledge  and  ability.  They  must  then  proceed  to 
estimate  and  appraise  the  property;  each  article  must  be  set  down 
separately,  with  the  value  thereof  in  dollars  and  cents,  in  figures, 
opposite  to  the  articles  respectively;  the  inventory  must  contain  all 
the  estate  of  the  decedent,  real  and  personal,  a  statement  of  all  debts, 
partnerships,  and  other  interests,  bonds,  mortgages,  notes,  and  other 
securities  for  the  payment  of  money  belonging  to  the  decedent,  speci- 
fying the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
originally  payable,  the  indorsements  thereon  (if  any),  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  the  appraiser,  may  be 
collected  on  each  debt,  interest,  or  security;  the  inventory  must  show 
so  far  as  the  same  can  be  ascertained  by  the  executor  or  the  adminis- 
trator, what  portion  of  the  property  is  community  property  and  what 
portion  is  the  separate  property  of  the  decedent. 


Historical:  liev.  St.  1887,  Sec.  5422. 
Probate  Practice,  1864,  Sec.  109. 

California  Legislation:  Same  ex- 
cept the  words  "or  which  shall  come 


to  their  knowledge"  omitted:  C.  C.  P. 
1872,  Sec.  1445;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


J&oney  to  be  Inventoried. 

Sec.  5423.  The  inventory  must  also  contain  an  account  of  all  mon- 
eys belonging  to  the  decedent  which  have  come  to  the  hands  of  the 
executor  or  administrator,  and  if  none  the  fact  must  be  so  stated  in 
the  mventory.  If  the  whole  estate  consists  of  money,  there  reed  not 
be  an  appraisement,  but  an  inventory  must  be  made  and  returned 
as  in  other  cases. 


Historical:  Rev.  St.  1887,  Sec.  5423. 
See  Probate  Practice,  1864,  Sec.  110, 
for  first  sentence. 


California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1446;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Debt  of  Executor  not  Discharged. 

Sec.  5424.  The  naming  of  a  person  as  executor  does  not  thereby 
discharge  him  from  any  just  claim  which  the  testator  has  against 
Mm,  but  the  claims  must  be  included  in  the  inventory,  and  The  execu- 
tor is  liable  for  the  same,  as  for  so  much  money  in  his  hands,  when 
the  debt  or  demand  becomes  due. 


Historical:  Rev.  St.  1887,  Sec.  5  42  4.  f 
Probate  Practice,  1864,  Sec.  111. 

California  Legislation :     Same:     C.  \ 


C.  P.  1872,  Sec.  1447;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  of  Debt  by  Will. 

Sec.  5425.   The  discharge  or  bequest  in  a  will  of  any  debt  or  de- 
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mand  of  the  testator  against  the  executor  named,  or  any  other  per- 
son, is  not  valid  against  the  creditors  of  the  decedent,  but  is  a  specific 
bequest  of  the  demand  or  debt.  It  must  be  included  iri  the  inventory, 
and,  if  necessary,  applied  in  the  payment  of  the  debts.  If  not  neces- 
sary for  that  purpose,  it  must  be  paid  in  the  same  manner  and  pro- 
portion as  other  specific  legacies. 


Historical:  Rev.  St.  1887,  Sec.  5425. 
Probate  Practice,  1864,  Sec.  112. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1448;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Signature  and  Verification  of  Inventory. 

Sec.  5426.  The  inventory  must  be  signed  by  the  appraisers,  and 
the  executor  or  administrator  must  take  and  subscribe  an  oath  before 
an  officer  authorized  to  administer  oaths,  that  the  inventory  contains 
a  true  statement  of  all  the  estate  of  the  decedent  which  has  come 
to  his  knowledge  or  possession,  and  particularly  of  all  money  belong- 
ing to  the  decedent,  and  of  all  just  claims  of  the  decedent  against  the 
affiant.  The  oath  must  be  indorsed  upon,  or  annexed  to,  the  inven- 
tory. 


Historical:  Rev.  St.  1887,  Sec.  54  26. 
See  Probate  Practice,  1864,  Sec.  113. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1449;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Revocation  of  Letters  for  Failure  to  Return. 

Sec.  5427.  If  an  executor  or  administrator  neglects  or  refuses  to 
return  the  inventory  within  the  time  prescribed,  or  within  such  fur- 
ther time,  not  exceeding  two  months,  which  the  court  or  judge  shall,, 
for  reasonable  cause,  allow,  the  court  may,  upon  notice,  revoke  the 
letters  testamentary  or  of  administration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate,  or  any  per- 
son interested  therein,  arising  from  such  failure. 


Historical:  Rev.  St.  1887,  Sec.  542  7. 
See  Probate  Practice,  1864,  Sec.  114. 

California  Legislation:    Same:  C.  C. 


P.  1872.  Sec.  1450;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Inventory  of  After  Discovered  Property. 

Sec.  5428.  Whenever  property  of  more  than  two  hundred  and  fifty 
dollars  in  value,  not  mentioned  in  an  inventory  that  is  made  and  filed, 
comes  to  the  possession  or  knowledge  of  an  executor  or  administra- 
tor, he  must  cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  chapter,  and  an  inventory  thereof  to  be  returned  within  two 
months  after  the  discovery;  and  the  making  of  such  inventory  may 
be  enforced,  after  notice,  by  attachment  or  removal  from  office. 


Historical:  Rev.  St.  18  87,  Sec.  5  42  8. 
See  Probate  Practice  1864,  Sec.  115. 

California  Legislation :  Same  except 
the  words  "of  more  than  two  hundred 


and  fifty  dollars  in  value"  omitted  and 
"article"  for  "chapter";  C.  C.  P.  1872, 
Sec.  1451;  Deering's  Code,  ib.:  Kerr's 
Code,  ib. 


Eight  of  Executor  to  Real  Estate. 

Sec.  5429.  The  executor  or  administrator  is  entitled  to  the  posses- 
sion of  all  the  real  and  personal  estate  of  the  decedent,  and  to  receive 
the  rents  and  profits  of  the  real  estate,  until  the  estate  is  settled,  o- 
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until  delivered  over  by  order  of  the  probate  court  to  the  heirs  or  de- 
visees ;  and  must  keep  in  good  tenantable  repair  all  houses,  buildings, 
and  fixtures  thereon,  which  are  under  his  control.  The  heirs  or 
devisees  may  themselves,  or  jointly  with  the  executor  or  administra- 
tor, maintain  an  action  for  the  possession  of  the  real  estate  or  for 
the  purpose  of  quieting  title  to  the  same,  against  any  one  except  the 
executor  or  administrator;  but  this  section  shall  not  be  construed 
as  requiring  them  so  to  do. 


Historical:  Rev.  St.  1887,  Sec.  5  42  9. 
See  Probate  Practice,  1864,  Sec.  ii6 
for  first  sentence. 

California  Legislation:  Same  except 
last  clause  beginning  "but  this  sec- 
tion" omitted:  C.  C.  P.  1872,  Sec.  1452. 


Now  same  as  Idaho  section  except 
"Probate"  court  omitted:  Deering's 
Code,  ib.;  "forfeits"  for  "profits";  line 
3  (probably  an  error):  Kerr's  Code, 
ib. 


Same:  Delivery  to  Heirs  or  Devisees. 

Sec.  5430.  Unless  it  satisfactorily  appears  to  the  probate  court,  that 
the  rents,  issues  and  profits  of  the  real  estate  for  a  longer  period,  are 
necessary  to  be  received  by  the  executor  or  administrator,  wherewith 
to  pay  the  debts  of  the  decedent,  or  that  it  will  probably  be  necessary 
to  sell  the  real  estate  for  the  payment  of  such  debts,  at  the  end  of  the 
time  limited  for  the  presentation  of  claims  against  the  estate,  the 
court  must  direct  the  executor  or  administrator  to  deliver  possession 
of  all  the  real  estate  to  the  heirs  at  law  or  devisees. 


Historical:  Rev.  St.  1887,  Sec.  5430. 

California  Legislation:  Same  except 
"at  the  end  of  ten  months  from  the 
first  publication  of  the  notice  to  credi- 
tors" for  "at  the  end  of  the  time  limi- 


ted for  the  presentation  of  claims 
against  the  estate";  C.  C.  P.  1872,  Sec. 
1453;  now  similar  as  amended  except 
"probate",  line  1,  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Embezzlement  of  Property  of  Estate. 

Sec.  5431.  If  any  person,  before  the  granting  of  letters  testamen- 
tary or  of  administration,  embezzles  or  alienates  any  of  the  moneys, 
goods,  chattels  or  effects  of  a  decedent,  he  is  chargeable  therewith, 
and  liable  to  an  action  by  the  executor  or  administrator  of  the  estate 
for  double  the  value  of  the  property  so  embezzled  or  alienated,  to  be 
recovered  for  the  benefit  of  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5431. 
Probate  Practice,  1864,  Sec.  118. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1458;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Citation  to  Suspected  Person. 

Sec.  5432.  If  any  executor,  administrator  or  other  person  interest- 
ed in  the  estate  of  a  decedent,  complains  to  the  probate  judge  on  oath, 
that  any  person  is  suspected  to  have  concealed,  embezzled,  smuggled, 
conveyed  away  or  disposed  of  any  moneys,  goods  or  chattels  of  the 
decedent,  or  has  in  his  possession  or  knowledge,  any  deeds,  convey- 
ances, bonds,  contracts  or  other  writings  which  contain  evidences  of, 
or  tend  to  disclose  the  right,  title,  interest  or  claim  of  the  decedent  to, 
any  real  or  personal  estate,  or  any  claim  or  demand,  or  any  last  will, 
the  judge  may  cite  such  person  to  appear  before  the  probate  court, 
and  may  examine  him  on  oath  upon  the  matter  of  such  complaint). 
If  such  person  is  not  in  the  county  where  letters  have  been  granted, 
he  may  be  cited  and  examined,  either  before  the  probate  court  of  the 
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county  where  he  is  found,  or  before  the  court  issuing  the  citation. 
But  if  in  the  latter  case  he  appears  and  is  found  innocent,  his  neces- 
sary expenses  must  be  allowed  him  out  of  the  estate. 


Same:  Hearing. 

Sec.  5433.  If  the  person  so  cited  refuses  to  appear  and  submit  to 
an  examination,  or  to  answer  such  interrogatories  as  may  be  put  to 
him,  touching  the  matters  of  the  complaint,  the  court  may,  by  war- 
rant for  that  purpose,  commit  him  to  the  county  jail,  there  to  remain 
in  close  custody  until  he  submits  to  the  order  of  the  court,  or  is  dis- 
charged according  to  law.  If  upon  such  examination  it  appears  that 
he  has  concealed,  embezzled,  smuggled,  conveyed  away  or  disposed 
of,  any  moneys,  goods  or  chattels  of  the  decedent,  or  that  he  has  in 
his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts 
or  other  writings  tending  to  disclose  the  right,  title,  interest  or  claim 
of  the  decedent  to  any  real  or  personal  estate,  claim,  or  demand, 
or  any  last  will  of  the  decedent,  the  probate  court  may  make 
an  order  requiring  such  person  to  disclose  his  knowledge  thereof 
to  the  executor  or  administrator,  and  may  commit  him  to  the  county 
jail  there  to  remain  until  the  order  is  complied  with  or  he  is  dis- 
charged according  to  law;  and  all  such  interrogatories  and  answers 
must  be  in  writing,  signed  by  the  party  examined,  and  be  filed  in  the 
probate  court.  The  order  for  such  disclosure  made  upon  such  exami- 
nation, is  primary  evidence  of  the  right  of  such  administrator  to  such 
property  in  any  action  brought  for  the  recovery  thereof;  and  any 
judgment  recovered  therein  must  be  for  double  the  value  of  the 
property  as  assessed  by  the  court  or  jury,  or  for  return  of  the  prop- 
erty, and  damages  in  addition  thereto,  equal  to  the  value  of  such 
property.  In  addition  to  the  examination  of  the  party,  witnesses  may 
be  produced  and  examined  on  either  side. 

Historical:   Rev.  St.  1887,  Sec.  5433.'  P.  1872,  Sec.  1460;  similar  as  amended 

Probate  Practice,  1864,  Sec.  120.  but    "probate"     omitted  throughout: 

California  Legislation:    Same:  C.  C.  Peering's  Code,  ib.;  Kerr's  Code,  ib. 

Citation  to  Account. 

Sec.  5434.  The  probate  judge,  upon  the  complaint,  on  oath,  of  any 
executor  or  administrator,  may  cite  any  person  who  has  been  entrust- 
ed with  any  part  of  the  estate  of  the  decedent,  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath,  of  any 
moneys,  goods,  chattels,  bonds,  accounts,  or  other  property  or  papers 
belonging  to  the  estate,  which  have  come  to  his  possession  in  trust 
for  the  executor  or  administrator,  and  of  his  proceedings  thereon; 
and  if  the  person  so  cited  refuses  to  appear  and  render  such  account, 
the  court  may  proceed  against  him  as  provided  in  the  preceding  sec- 
tion. 

Historical:  Rev.  St.  188  7,  Sec.  5434.  Superior  Court   or  a  judge  thereof" 

Probate  Practice,  1864,  Sec.  121.  for   "The   probate  judge":  Deering'a 

California  Legislation:    Same:  C.  C.  Code,  ib.;  Kerr's  Code,  ib. 

P.  1872.  Sec.  1461;  same  except  "The 


Historical:  Rev.  St.  1887,  Sec.  5432. 
Probate  Practice,  1864.  Sec.  119. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1459;  similar  as  amended 
but  "Superior"  for  "probate":  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 
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CHAPTER  5 

OP  THE  SUPPORT  OF  THE  FAMILY  AND  OF  THE  HOMESTEAD. 


Section 

5440.  Widow  and  children  entitled  to 
homestead. 

5441.  Setting  apart  exempt  property 
and  homestead. 

5442.  Additional  allowance  to  family. 

5443.  Same:   Allowance  a  preferred 
claim. 

5444.  Apportionment  of  allowance. 

5445.  Estates    of    less    than  fifteen 
hundred  dollars. 

5446.  Property    to    go    to  children 
when. 


Section 

5447.  Devolution  of  homestead:  ex- 
emption. 

5448.  Same:     Order     setting  apart 
homestead. 

5449.  Appraisement  of  homestead. 

5450.  Report  of  appraisers. 

5  451.    Same:  Hearing  and  confirma- 
tion. 

5452.  Costs  of  proceedings. 

5453.  Certified  copies  to  be  recorded. 


Widow  and  Children  Entitled  to  Homestead. 

Sec.  5440.  When  a  person  dies  leaving  a  widow  or  minor  children, 
the  widow  or  children,  until  letters  are  granted  and  the  inventory  is 
returned,  are  entitled  to  remain  in  possession  of  the  homestead,  of  all 
the  wearing  apparel  of  the  family,  and  of  all  the  household  furniture 
of  the  decedent,  and  are  also  entitled  to  a  reasonable  provision  for 
their  support,  to  be  allowed  by  the  probate  judge. 


Historical:  Rev.  St.  1887,  Sec.  5440. 
Probate  Practice,  1864,  Sec.  122. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1464;  same  as  amended 


except  "the  Superior  Court  or  a  judge 
thereof"  for  "the  probate  judge"; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Setting  Apart  Exempt  Property  and  Homestead, 

Sec.  5441.  Upon  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  court  or  the  probate  judge  may, 
on  his  own  motion  or  on  petition  therefor,  set  apart  for  the  use  of 
the  surviving  husband  or  wife,  or  the  minor  children  of  the  decedent, 
all  property  exempt  from  execution,  including  the  homestead  selected, 
designated,  and  recorded.  If  none  has  been  selected,  designated  and 
recorded,  the  judge  or  the  court  must  select,  designate,  set  apart,  and 
cause  to  be  recorded,  a  homestead  for  the  use  of  the  persons  herein- 
before named  in  the  manner  provided  in  this  chapter,  out  of  the  roal 
estate  belonging  to  the  decedent. 


Historical:  Rev.  St.  1887,  Sec.  5441. 
Sec  Probate  practice,  1864,  Sec.  123, 
last  sentence  omitted. 

California  Legislation:  Same  except 
the  words  "in  article  2  of  this  chap- 


ter" for  "  in  this  chapter",  near  end: 
C.  C.  P.  1872,  Sec.  1465:  similar  in 
part  as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Additional  Allowance  to  Family. 

Sec.  5442.  If  the  amount  set  apart  be  insufficient  for  the  support 
of  the  widow  and  children,  or  either,  the  probate  court  or  judge  must 
make  such  reasonable  allowance  out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family,  according  to  their  circumstances, 
during  the  progress  of  the  settlement  of  the  estate ;  which,  in  case  of 
an  insolvent  estate,  must  not  be  longer  than  one  year  after  granting 
letters  testamentary  or  of  administration. 
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Historical:  Rev.  St.  18  87,  Sec.  5  442. 
See  Probate  Practice,  1864,  Sec.  124. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1466.  Same  as  amended 


except  "the  court  or  a  judge  thereof" 
for  "the  probate  court  or  judge"; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Allowance  a  Preferred  Claim. 

'Sec.  5443.  Any  allowance  made  by  the  court  or  judge,  in  accord- 
ance with  the  provisions  of  this  chapter,  must  be  paid  in  preference 
to  all  other  charges  except  funeral  charges  and  expenses  of  adminis- 
tration ;  and  any  such  allowance,  whenever  made,  may,  in  the  discre- 
tion of  the  court  or  judge,  take  effect  from  the  death  of  the  decedent. 


Historical:  Rev.  St.  1887,  Sec.  5443. 
Probate  Practice,  1864,  Sec.  125,  last 
clause  omitted. 

California  Legislation:  Same  except 


"article"  for  "chapter",  line  2:  C.  C. 
P.  1872,  Sec.  1467;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Apportionment  of  Allowance. 

Sec.  5444.  When  property  is  set  apart  to  the  use  of  the  family,  in 
accordance  with  the  provisions  of  this  chapter,  if  the  decedent  left  a 
widow  or  surviving  husband,  and  no  minor  child,  such  property  is  the 
property  of  the  widow  or  surviving  husband.  If  the  decedent  left 
also  a  minor  child  or  children,  the  one-half  of  such  property  shall  be- 
long to  the  widow  or  surviving  husband,  and  the  remainder  to  the 
child,  or  in  equal  shares  to  the  children,  if  there  be  more  than  one. 
If  there  be  no  widow  or  surviving  husband,  the  whole  belongs  to  the 
minor  child  or  children.  If  the  property  set  apart  be  a  homestead, 
selected  from  the  separate  property  of  the  deceased,  the  court  can 
only  set  it  apart  for  a  limited  period,  to  be  designated  in  the  order, 
and  the  title  vests  in  the  heirs  of  the  deceased,  subject  to  such  order. 


Historical:  Rev.  St.  1887,  Sec.  5  4  44. 
See  Probate  Practice,  1864,  Sec.  127. 

California  Legislation:  Similar  ta 
last  sentence,  but  the  words  "or  sur- 


viving husband"  omitted  throughout: 
C.  C.  P.  1872,  Sec.  1468;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Estates  of  Less  than  Fifteen  Hundred  Dollars. 

Sec.  5445.    If,  upon  the  return  of  the  inventory  of  the  estate  of  a 
deceased  person,  it  shall  appear  therefrom  that  the  value  of  the  whole 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and  if  there 
be  a  widow  or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to  appear  on  a 
day  fixed,  to  show  cause  why  the  whole  of  said  estate  should  not  be 
assigned  for  the  use  and  support  of  the  family  of  the  deceased.  No- 
tice thereof  shall  be  given  and  proceedings  had  in  the  same  manner 
as  upon  the  settlement  of  accounts  of  executors  and  administrators. 
If,  upon  the  hearing,  the  court  finds  that  the  value  of  the  estate  does 
not  exceed  the  sum  of  fifteen  hundred  dollars,  it  shall,  by  a  decree 
for  that  purpose,  assign  for  the  use  and  support  of  the  widow  and 
minor  children,  if  there  be  a  widow  and  minor  children,  and  if  no 
widow,  then  for  the  children,  if  there  be  any,  and  if  no  children,  the.ii 
for  the  widow,  the  whole  of  the  estate,  after  the  payment  of  the  ex- 
penses of  the  last  illness  of  the  deceased,  funeral  charges  and  ex- 
penses of  administration,  and  there  must  be  no  further  proceedings 
in  the  administration,  unless  further  estate  be  discovered;  and  when 
it  so  appears  that  the  value  of  the  whole  estate  does  not  exceed  the 
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sum  of  fifteen  hundred  dollars,  it  is  in  the  discretion  of  the  probate 
court  to  dispense  with  the  regular  proceedings,  or  any  part  thereof, 
prescribed  in  this  title,  and  there  must  be  had  a  summary  administra- 
tion of  the  estate,  and  an  order  of  distribution  thereof  at  the  end  of 
six  months  after  the  issuing  of  letters ;  the  notice  to  creditors  must  be 
given  to  present  their  claims  within  four  months  after  the  first  pub- 
lication of  such  notice,  and  those  not  so  presented,  are  barred  as  in 
other  cases. 


Historical:  Rev.  St.  1887,  Sec.  5445. 

California  Legislation:  Different  C. 
C.  P.  1872,  Sec.  1469;  similar  as 
amended   to  the   provision   for  sum- 


mary administration;  Deering-'s  Code, 
ib.;  now  similar  in  part:  Kerr's  Code, 
ib. 


Property  to  Go  to  Children:  When. 

Sec.  5446.  If  the  widow  has  a  maintenance  derived  from  her  own 
property  equal  to  the  portion  set  apart  to  her  by  the  preceding  sec- 
tions of  this  chapter,  the  whole  property  so  set  apart,  other  than  her 
half  of  the  homestead,  must  go  to  the  minor  children. 


Historical:  Rev.  St.  1887,  Sec.  5446. 
See  Probate  Practice,  1864,  Sec.  129. 

California  Legislation:  Same  except 
"article"  for  "chapter";  C.  C.  P.  1872, 


Sec.  1470;  now  same  except  words 
"her  half  of"  omitted:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Devolution  of  Homestead:  Exemption. 

Sec.  5447.  If  the  homestead  selected  by  the  husband  and  wife  or 
either  of  them,  during  their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  property,  or  from  the  sepa- 
rate property  of  the  person  selecting  or  joining  in  the  selection  of 
the  same,  it  vests,  on  the  death  of  the  husband  or  wife,  absolutely 
in  the  survivor.  If  the  homestead  was  selected  from  the  separate 
property  of  eMier  the  husband  or  the  wife,  without  his  or  her  consent, 
it  vests,  on  the  death  of  the  person  from  whose  property  it  was 
selected,  in  his  or  her  heirs,  subject  to  the  power  of  the  probate 
court  to  assign  it  for  a  limited  period,  to  the  family  of  the  decedent. 
In  either  case  it  is  not  subject  to  the  payment  of  any  debt  or  liability 
contracted  by,  or  existing  against,  the  husband  and  wife,  or  either 
of  them  previous  to  or  at  the  time  of  the  death  of  such  husband  or 
wife,  except  in  satisfaction  of  judgments  obtained: 

1.  Before  the  declaration  of  homestead  was  filed  for  record  and 
which  constitute  liens  upon  the  premises ; 

2.  On  debts  secured  by  mechanics',  laborers'  or  vendors'  liens 
upon  the  premises; 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed  and 
acknowledged  for  any  portion  of  the  purchase  price  thereof,  or  by 
the  husband  and  wife,  or  by  an  unmarried  claimant ; 

4.  On  debts  secured  by  mortgages  on  the  premises  executed  and 
recorded  before  the  declaration  of  homestead  was  filed  for  record. 


Historical:  Rev.  St.  188  7,  Sec.  5447. 

California  Legislation:  Different  C. 
C.  P.  1872,  Sec.  1474;  same  in  part 


except  "superior"  for  "probate"  court: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Order  Setting  Apart  Homestead. 

Sec.  5448.  If  the  homestead  selected  and  recorded  prior  to  the 
death  of  the  decedent  is  returned  in  the  inventory,  appraised  at  not 
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exceeding  five  thousand  dollars  in  value,  the  probate  court  must,  by 
order,  set  it  off  to  the  persons  in  whom  title  is  vested  by  the  pre- 
ceding section.  If  there  are  subsisting  liens  or  incumbrances  on  the 
homestead,  they  must  be  paid  out  of  the  funds  of  the  estate,  if  there 
remain  sufficient  for  that  purpose,  after  the  payment  of  all  claims 
allowed  against  the  estate. 

Historical:  Rev.  St.  1887,  Sec.  5448. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1475;  similar  as  amend- 

Appraisement  of  Homestead. 

Sec.  5449.  If  the  homestead,  as  selected  and  recorded,  be  ap- 
praised at  more  than  five  thousand  dollars,  the  appraisers  must, 
before  they  make  their  return,  determine  whether  the  premises  can 
be  divided  without  material  injury,  and  if  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to  the  parties 
entitled  thereto  such  portion  of  the  premises,  including  the  dwelling 
house,  as  will  amount  in  value  to  the  sum  of  five  thousand  dollars, 
and  make  report  thereof,  giving  the  metes,  bounds  and  full  descrip- 
tion of  the  portion  set  apart  as  a  homestead.  If  the  appraisers  find 
that  the  premises  exceeded  in  value,  at  the  time  of  their  selection, 
the  sum  of  five  thousand  dollars,  and  that  they  cannot  be  divided 
without  material  injury,  they  must  report  such  finding,  and  there- 
after the  court  may  make  an  order  for  the  sale  of  the  premises  and 
the  distribution  of  the  proceeds  to  the  parties  entitled  thereto. 

Historical:    Rev.  St.  1887,  Sec.  5  449.  CP.   1872,   Sec.   1476;   as  amended: 

California  Legislation:    Similar:    C.     1     Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Keport  of  Appraisers. 

Sec.  5450.  Any  two  of  the  appraisers  concurring,  may  discharge 
the  duties  imposed  upon  the  three,  and  make  the  report.  A  dissent- 
ing report  may  be  made  by  the  third  appraiser.  The  report  must 
state  fully  the  acts  of  the  appraisers.  Both  reports  may  be  heard 
and  considered  by  the  court  in  determining  a  confirmation  or  rejec- 
tion of  the  majority  report,  but  the  minority  report  must  in  no  case 
be  confirmed. 

Historical:   Rev.  St.  1887,  Sec.  5450.  P.  1872,  Sec.  1477;  Deering's  Code,  ib.; 

California  Legislation:    Same:  C.  C.     '     Kerr's  Code,  ib. 

Same:  Hearing  and  Confirmation. 

Sec.  5451.  When  the  report  of  the  appraisers  is  filed,  the  court 
must  set  a  day  for  hearing  any  objections  thereto,  from  any  one 
interested  in  the  estate.  Notice  of  the  hearing  must  be  given  for 
such  time  and  in  such  manner  as  the  court  may  direct.  If  the  court 
be  satisfied  that  the  report  is  correct,  it  must  be  confirmed,  other- 
wise rejected.  In  case  the  report  is  rejected,  the  court  may  appoint 
new  appraisers  to  examine  and  report  upon  the  homestead,  and 
similar  proceedings  may  be  had  for  the  confirmation  or  rejection  of 
their  report  as  upon  the  first  report. 

Historical:   Rev.  St.  1887,  Sec.  5451. 

California  Legislation:  flee  C.  C.  P. 
1872,  Sees.  1478  and  1479;  now  same 


ed:  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Costs  of  Proceedings. 

Sec.  5452.  The  costs  of  all  proceedings  in  the  probate  court  pro- 
vided for  in  this  chapter,  must  be  paid  by  the  estate  as  expenses  of 
administration.  Persons  succeeding  by  purchase,  or  otherwise,  to 
the  interests,  rights  and  title  of  successors  to  homesteads,  or  to  the 
right  to  have  homesteads  set  apart  to  them  as  in  this  chapter  pro- 
vided, have  all  the  rights  and  benefits  conferred  by  law  on  the  persons 
whose  interests  and  rights  they  acquire. 


Historical:  Rev.  St.  1887,  Sec.  5452. 

California  Legislation :    Same:  C.  C. 
P.  1872,  Sec.  1485;  same  as  amended  | 


except  "Superior  Court"  for  "probate 
court";  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Certified  Copies  to  Be  Recorded. 

Sec.  5453.  A  certified  copy  of  every  final  order  made  in  pursuance 
of  this  chapter,  by  which  a  report  is  confirmed,  property  assigned 
or  sale  confirmed,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  homestead  property  is  situated. 


Historical:  Rev.  St.  1887,  Sec.  545  3. 

California  Legislation:  Same  except 
"article"  for  "chapter",  C.  C.  P.  1872, 


Sec.  1486;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


CHAPTER  6. 
OF  CLAIMS  AGAINST  THE  ESTATE. 


Sectioi 

Section 

5460. 

Publication  of  notice  to  credi- 

5473. 

tors. 

5474. 

5461. 

Same:     Time    for  presenting 

5475. 

claims. 

5462. 

Copy  and  proof  of  notice. 

5476. 

5463. 

Claims     must     be  presented 

within  time  limited. 

5477. 

5464. 

Verification  of  claims. 

5478. 

5465. 

Claim  of  probate  judge. 

5466. 

Allowance     or     rejection  of 

5479. 

claims. 

5480. 

5467. 

Same:  Piling  and  exhibits. 

5468. 

Suit  on  rejected  claim. 

5481. 

5469. 

Claims  barred  by  limitations. 

5470. 

Claims  to  be  presented  before 
suit. 

5482. 

5471. 

Vacancy  in  administration  tolls 
limitations. 

5483. 

5472. 

Pending  actions:  Claims  to  be 
presented. 

Partial  allowance  of  claim. 

Effect  of  judgment  on  claim. 

Judgment  before  death:  execu- 
tion. 

Judgment  on  verdict  before 
death. 

Reference  of  claims. 

Same:  Proceedings  on  refer- 
ence. 

Liability  of  executor  for  costs. 

Claims  of  executor  or  adminis- 
trator. 

Failure  of  executor  to  publish 
notice. 

Statement  of  claims  against 
estate. 

Payment  of  interest  on  claims. 


Publication  of  Notice  to  Creditors. 

Sec.  5460.  Every  executor  or  administrator  must,  immediately 
after  his  appointment,  cause  to  be  published  in  some  newspaper  of 
the  county,  if  there  be  one,  if  not,  then  in  such  newspaper  as  may 
be  designated  by  the  court,  a  notice  to  the  creditors  of  the  decedent, 
requiring  all  persons  having  claims  against  him  to  exhibit  them  with 
the  necessary  vouchers,  to  the  executor  or  administrator,  at  the  place 
of  his  residence  or  business  to  be  specified  in  the  notice.  Such  no- 
tice must  be  published  as  often  as  the  judge  or  court  shall  direct, 
but  not  less  than  once  a  week  for  four  weeks.    The  court  or  judge 
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may  also  direct  additional  notice  by  publication  or  posting.  In  case 
such  executor  or  administrator  resigns,  or  is  removed,  before  the 
time  expressed  in  the  notice,  his  successor  must  give  notice  only  for 
the  unexpired  time  allowed  for  such  presentation;  Provided,  That 
when  no  newspaper  is  published  in  the  county,  the  notice  shall  be 
posted  in  not  less  than  three  public  places  in  the  county,  one  of  which 
shall  be  at  the  court  house  door,  for  such  time,  not  less  than  four 
weeks,  as  the  court  may  order. 


Historical:  Rev.  St.  1887,  Sec.  5460. 
See  Probate  Practice,  1864,  Sec.  130. 

California  Legislation:  Same  to  pro- 


viso, rest  omitted:  C.  C.  P.  1872,  Sec. 
1490;  Deering's  Code,  ib;  Kerr's  Code, 
ib. 


Same:  Time  for  Presenting  Claims. 

Sec.  5461.  The  time  expressed  in  the  notice  must  be  ten  months 
after  its  first  publication,  when  the  estate  exceeds  in  value  the  sum  of 
fifteen  hundred  dollars,  and  four  months  when  it  does  not. 


Historical:  Rev.  St.  1887,  Sec.  5461. 

California  Legislation:  Same  except 
"ten    thousand    dollars"    for  "fifteen 


hundred  dollars":  C.  C.  P.  1872,  Sec. 
1491;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Copy  and  Proof  of  Notice. 

Sec.  5462.  After  the  notice  is  given,  as  required  in  the  preceding 
section,  a  copy  thereof,  with  the  affidavit  of  due  publication  or  of 
publication  and  posting  must  be  filed,  and  upon  such  affidavit  or 
other  testimony  to  the  satisfaction  of  the  court,  an  order  or  decree 
showing  that  due  notice  to  creditors  has  been  given,  and  directing 
that  such  order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court. 


Historical:   Rev.  St.  1887,  Sec.  5  462. 


California  Legislation:  Same  except 
"by"  for  "in",  line  1:  C.  C.  P.  1872, 


Sec.  1492;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Claims  Must  Be  Presented  Within  Time  Limited. 

Sec.  5463.  All  claims  arising  upon  contracts,  whether  the  same 
be  due,  not  due  or  contingent,  must  be  presented  within  the  time 
limited  in  the  notice,  and  any  claim  not  so  presented  is  barred  for- 
ever; Provided,  hoivever,  That  when  it  is  made  to  appear  by  the 
affidavit  of  the  claimant,  to  the  satisfaction  of  the  court  or  a  judge 
thereof,  that  the  claimant  had  no  notice  as  provided  in  this  chapter 
by  reason  of  being  out  of  the  State,  it  may  be  presented  at  any  time 
before  a  decree  of  distribution  is  entered. 


Historical:  Rev.  St.  1887,  Sec.  5  463. 

California  Legislation:  Somewhat 
similar:  C.  C.  P.  1872,  Sec.  1493;  now 


same  as  amended;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Verification  of  Claims. 

Sec.  5464.  Every  claim  which  is  due,  when  presented  to  the  execu- 
tor or  administrator,  must  be  supported  by  the  affidavit  of  the  claim- 
ant, or  some  one  in  his  behalf,  that  the  amount  is  justly  due,  that 
no  payments  have  been  made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent,  the  par- 
ticulars of  such  claim  must  be  stated.    When  the  affidavit  is  made 
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by  a  person  other  than  the  claimant,  he  must  set  forth  in  the  affi- 
davit the  reason  why  it  is  not  made  by  the  claimant.  The  oath  may 
be  taken  before  any  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the  estate  be 
insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any 
claim  after  the  first  publication  of  notice  to  creditors  than  is  al- 
lowed on  judgments  obtained  in  the  District  Court. 


amended  except  "Superior  Court"  for 
District  Court",  last  line:  Deering's 


Historical:  Rev.  St.  1887,  Sec.  5464. 
See  Probate  Practice,  1864,  Sec.  132. 

California  Legislation:    Similar:    C.  Code,  ib.;  Kerr's  Code,  ib. 

C.  P.  1872,  Sec.  1494;  now  same  as  1 


Claim  of  Probate  Judge. 

Sec.  5465.  Any  probate  judge  may  present  a  claim  against  the 
estate  of  a  decedent,  for  allowance,  to  the  executor  or  administrator 
thereof;  and  if  the  executor  or  administrator  allows  the  claim,  he 
must,  in  writing,  designate  some  probate  judge  of  an  adjoining  county, 
who,  upon  the  presentation  of  such  claim  to  him,  is  vested  with  the 
same  power  to  allow  or  reject  it  as  he  would  have  if  the  will  had 
been  proved  or  administration  granted  in  his  own  county;  and  the 
probate  judge  presenting  such  claim,  in  case  of  its  rejection  by  the 
executor  or  administrator,  or  by  such  probate  judge  as  shall  have 
acted  upon  it,  has  the  same  right  to  sue  in  a  proper  court  for  its 
recovery  as  other  persons  have  when  their  claims  against  an  estate 
are  rejected. 

Historical:  Rev.  St.  1887,  Sec.  5465.  P.  1872,  Sec.  1495;  similar  but  Super- 

See  Probate  Practice,  1864,  Sec.  133.  ior  Court  system  as  amended:  Deer- 

California  Legislation:    Same:  C.  C.     I     ing's  Code'  ib-  Kerr's  Code'  ib' 

Allowance  or  Rejection  of  Claims. 

Sec.  5466.  When  a  claim,  accompanied  by  the  affidavit  required 
in  this  chapter,  is  presented  to  the  executor  or  administrator,  he 
must  indorse  thereon  his  allowance  or  rejection,  with  the  day  and 
date  thereof.  If  he  allows  the  claim,  it  must  be  presented  to  the 
probate  judge  for  his  approval,  who  must,  in  the  same  manner,  in- 
dorse upon  it  his  allowance  or  rejection.  If  the  executor  or  admin- 
istrator, or  the  judge,  refuse  or  neglect  to  indorse  such  allowance  or 
rejection  for  ten  days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  is  equivalent  to  a  rejection ;  and  if  the  presentation 
be  made  by  a  notary,  the  certificate  of  such  notary,  under  seal,  is 
primary  evidence  of  such  presentation  and  rejection.  If  the  claim 
be  presented  to  the  executor  or  administrator,  before  the  expiration 
of  the  time  limited  for  the  presentation  of  claims,  the  same  is  pre- 
sented in  time,  though  acted  upon  by  the  executor  or  administrator, 
and  by  the  judge,  after  the  expiration  of  such  time. 


Historical:  Rev.  St.  1887,  Sec.  5466. 
See  Probate  Practice,  1864,  Sec.  13  4. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1496;  similar,  with  Su- 
perior Court  system,  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Filing  and  Exhibits. 

Sec.  5467.    Every  claim  allowed  by  the  executor  or  administrator, 

and  approved  by  the  prolate  i udge,  or  a  copy  thereof,  as  hereinafter 
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provided,  must,  within  thirty  days  thereafter,  be  filed  in  the  pro- 
bate court,  and  be  ranked  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course  of  administration.  If  the  claim  is 
founded  on  a  bond,  bill,  note,  or  any  other  instrument,  a  copy  of  such 
instrument  must  accompany  the  claim,  and  the  original  instru- 
ment must  be  exhibited  if  demanded,  unless  it  is  lost  or  de- 
stroyed, in  which  case  the  claimant  must  accompany  his  claim  by 
his  affidavit,  containing  a  copy  or  particular  description  of  such  in- 
strument, and  stating  its  loss  or  destruction.  K  the  claim  or  any 
part  thereof  is  secured  by  a  mortgage  or  other  lien  which  has  been 
recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 
land  affected  by  it  lies,  it  is  sufficient  to  describe  the  mortgage  or 
lien,  and  refer  to  the  date,  volume,  and  page  of  its  record.  If,  in 
any  case,  the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be  filed  in 
court,  he  may  withdraw  the  same  when  a  copy  thereof  has  been 
already,  or  is  then,  attached  to  his  claim.  A  brief  description  of 
every  claim  filed  must  be  entered  by  the  clerk  in  the  register,  showing 
the  name  of  the  claimant,  the  amount  and  character  of  the  claim, 
rate  of  interest,  and  date  of  allowance. 


Historical:  Rev.  St.  18  8  7,  Sec.  5  46  7. 
See  Probate  Practice,  1864,  Sec.  135. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1497;  similar  as  amended 
but  with  Superior  Court  system:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Suit  on  Rejected  Claim. 

Sec.  5468.  When  a  claim  is  rejected,  either  by  the  executor  or 
administrator,  or  the  probate  judge,  the  holder  must  bring  suit  in 
the  proper  court  against  the  executor  or  administrator,  within  three 
months  after  the  date  of  its  rejection,  if  it  be  then  due,  or  within 
two  months  after  it  becomes  due,  otherwise  the  claim  is  forever 
barred. 


Historical:  Rev.  St.  1887,  Sec.  54  68. 
See  Probate  Practice,  1864,  Sec.  136. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1498;  same  as  amended 


except  "a 
Court"  for 
ing's  Code, 


judge    of    the  Superior 
"the  probate  judge";  Deer- 
ib.;  Kerr's  Code,  ib. 


Claims  Barred  by  Limitations. 

Sec.  5469.  No  claim  must  be  allowed  by  the  executor  or  admin- 
istrator, or  by  the  probate  judge,  which  was  barred  by  the  statute  of 
limitations,  at  the  time  of  the  death  of  the  decedent.  When  a  claim 
is  presented  to  the  probate  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  the  applicant  and  others,  on  oath,  and  hear  any 
other  legal  evidence  touching  the  validity  of  the  claim. 


Historical:  Rev.  St.  1887,  Sec.  5  469. 
See  Probate  Practice,  1864,  Sec.  137, 
last  sentence  omitted. 

California  Legislation:  Same  except 
"is"  for  "was",  line  2,  the  words  "at 
the  time  of  the  death  of  the  decedent" 


are  omitted  and  "claimant"  for  "ap- 
plicant, line  5:  C.  C.  P.  1872,  Sec. 
1499;  similar  as  amended  with  Super- 
ior Court  system;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Claims  to  Be  Presented  Before  Suit. 

Sec.  54?0.  No  holder  of  any  claim  against  an  estate  shall  main- 
tain any  action  thereon  unless  the  claim  is  first  presented  to  the 
executor  or  administrator,  except  in  the  following  cct^e:    An  actiun 
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may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  enforce  the 
same  against  the  property  of  the  estate  subject  thereto,  whether  home- 
stead, community  or  separate  property  of  the  deceased,  where  all 
recourse  against  any  other  property  of  the  estate  is  expressly  waived 
in  the  complaint. 


Historical:  Rev.  St.  1887,  Sec.  547  0. 
(See  Probate  Practice,  1864,  Sec.  138 
which  omits  the  exception),  amended 
Laws  1905,  82,  Sec.  1. 

California  Legislation:  Same  except 
"whether  homestead,  community  or 
separate  property  of  the  deceased" 
omitted:  C.  C.  P.  1872,  sec.  1500; 
additional  provision  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 

Application:  This  section  applies 
to  the  United  States  as  a  claimant 
as  well  as  to  an  individual,  and  the 
failure  of  the  United  States  to  pre- 
sent its  claim  to  the  administrator, 
precludes  it  from  successfully  main- 
taining- an  action  thereon.  U.  S.  v. 
Hailey  (1882)   2  Ida.  22;  3  Pac.  263. 

Equitable  Claims:  A  purely  equit- 
able claim  or  a  demand  for  equitable 
relief  does  not  constitute  a  "claim" 


which  must  be  presented  to  the  ad- 
ministrator before  bringing  suit. 
Toulouse  v.  Burkett  (1886)  2  Ida. 
184;  10  Pac.  26. 

Pleading:  The  presentation  of  a 
claim  to  an  administrator  and  the  re- 
jection thereof  by  him  need  not  be 
alleged  in  the  complaint  in  an  ac- 
tion on  such  claim,  but  may  be  proved 
on  the  trial  without  such  allegation, 
ib. 

Mortgage     Claims:       This  section 

does  not  preclude  a  mortgagee  from 
first  presenting  his  claim  for  the  mort- 
gage debt  to  the  administrator,  and 
afterwards  foreclosing  his  mortgage 
to  obtain  the  deficiency  remaining 
after  part  payment  out  of  the  estate. 
First  Nat'l  Bank  of  Hailey  v.  Glenn 
(1904)   10  Ida.  224;  77  Pac.  623. 


Vacancy  in  Administration  Tolls  Limitations. 

Sec.  5471.  The  time  during  which  there  shall  be  a  vacancy  in  the 
administration  must  not  be  included  in  any  limitations  herein  pre- 
scribed. 


Historical:  Rev.  St.  1887,  Sec.  5471. 
Probate  Practice,  1864,  Sec.  139. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1501;  Deering's  Code,  ib.J 
Kerr's  Code,  ib. 


Pending  Actions:  Claims  to  Be  Presented. 

Sec.  5472.  If  an  action  is  pending  against  the  decedent  at  the 
time  of  his  death,  the  plaintiff  must  in  like  manner  present  his  claim 
to  the  executor  or  administrator  for  allowance  or  rejection,  authenti- 
cated as  required  in  other  cases;  and  no  recovery  shall  be  had  in  the 
action  unless  proof  be  made  of  the  presentations  required. 


Historical:  Rev.  St.  1887,  Sec.  5472. 
Probate  Practice,  1864,  Sec.  140. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1502;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Partial  Allowance  of  Claim. 

Sec.  5473.  Whenever  any  claim  is  presented  to  an  executor  or  ad- 
ministrator, or  to  the  probate  judge,  and  he  is  willing  to  allow  the 
same  in  part,  he  must  state  in  his  indorsement  the  amount  he  is  will- 
ing to  allow.  If  the  creditor  refuse  to  accept  the  amount  allowed  in 
satisfaction  of  his  claim,  he  shall  recover  no  costs  in  any  action  there- 
for brought  against  the  executor  or  administrator,  unless  he  recovers 
a  greater  amount  than  that  offered  to  be  allowed. 


Historical:  Rev.  St.  1887,  Sec.  547  3. 
Probate  Practice,  1864,  Sec.  141. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1503;  same  as  amended 


except  "to  a  judge"  for  "to  the  pro- 
bate judge":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Ch.  6.  CLAIMS  AGAINST  ESTATE  381 


Effect  of  Judgment  on  Claim. 

Sec.  5474.  A  judgment  rendered  against  an  executor  or  adminis- 
trator upon  any  claim  for  money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or  administrator  and  the  probate 
judge,  and  the  judgment  must  be  that  the  executor  or  administrator 
pay  in  due  course  of  administration  the  amount  ascertained  to  be 
due.  A  certified  transcript  of  the  judgment  must  be  filed  in  the  pro- 
bate court.  No  execution  must  issue  upon  such  judgment,  nor  shall 
it  create  any  lien  upon  the  property  of  the  estate  or  give  to  the  judg- 
ment creditor  any  priority  of  payment. 


Historical:  Rev.  St.  1887,  Sec.  5474. 
Probate  Practice,  1864,  Sec.  142. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1504;  similar  as  amend- 
ed with  superior  court  system;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Judgment  Before  Death:  Execution. 

Sec.  5475.  When  any  judgment  has  been  rendered  for  or  against 
the  testator  or  intestate  in  his  lifetime,  no  execution  shall  issue  there- 
on after  his  death,  except  as  provided  in  Part  Second  of  this  Code. 
A  judgment  against  the  decedent  for  the  recovery  of  money  must 
be  presented  to  the  executor  or  administrator  like  any  other  claim. 
If  execution  is  actually  levied  upon  any  property  of  the  decedent  be- 
fore his  death,  the  same  may  be  sold  for  the  satisfaction  thereof; 
and  the  officer  making  the  sale  must  account  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands.  A  judgment  creditor  hav- 
ing a  judgment  which  was  rendered  against  the  testator  or  intestate 
in  his  lifetime,  may  redeem  any  real  estate  of'  the  decedent  from 
any  sale  under  foreclosure  or  execution  in  like  manner  and  with  like 
effect  as  if  the  judgment  debtor  were  still  living. 


Historical:  Rev.  St.  1887,  Sec.  5  475. 
See  Probate  Practice,  1864,  Sec.  143. 

California  Legislation:  Same  except 
"Section  686"  for  "Part  Second  of  this 


Code",  and  last  sentence  omitted:  C. 
C.  P.  1872,  Sec.  15  05;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Judgment  on  Verdict  Before  Death. 

Sec.  5476.  A  judgment  rendered  against  a  decedent,  dying  after 
verdict  or  decision  on  an  issue  of  fact,  but  before  judgment  is  ren- 
dered thereon,  is  not  a  lien  on  the  real  property  of  the  decedent,  but 
is  payable  in  due  course  of  administration. 


Historical:  Rev.  St.  1887,  Sec.  5476. 
California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1506;  Deering's  Code, 
ib.;  Kerr's  Code  ib. 


Eeference  of  Claims. 

Sec.  5477.  If  the  executor  or  administrator  doubts  the  correctness 
of  any  claim  presented  to  him,  he  may  enter  into  an  agreement,  in 
writing,  with  the  claimant,  to  refer  the  matter  in  controversy  to  some 
disinterested  person,  to  be  approved  by  the  probate  judge.  Upon  fil- 
ing the  agreement  and  approval  of  the  probate  judge  in  the  office 
of  the  clerk  of  the  District  Court  for  the  county  in  which  the  letters 
testamentary  or  of  administration  were  granted,  the  clerk  must, 
either  in  vacation  or  in  term,  enter  a  minute  of  the  order  referring 
the  matter  in  controversy  to  the  person  so  selected ;  or,  if  the  parties 
consent,  a  reference  may  be  had  in  the  probate  court;  and  the  report 
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of  the  referee,  if  confirmed,  establishes  or  rejects  the  claim,  the 
same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  ad- 
ministrator and  the  probate  judge. 


Historical:  Rev.  St.  18  87,  Sec.  5  47  7. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1507;  similar,  as  amend- 


ed, with  Superior  Court  system:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Same:  Proceedings  on  Reference. 

Sec.  5478.  The  referee  must  hear  and  determine  the  matter,  and 
make  his  report  thereon  to  the  court  in  which  his  appointment  is 
entered.  The  same  proceedings  shall  be  had  in  all  respects,  and  the 
referee  shall  have  the  same  powers,  be  entitled  to  the  same  compen- 
sation and  subject  to  the  same  control,  as  in  other  cases  of  reference. 
The  court  may  remove  the  referee,  appoint  another  in  his  place,  set 
aside  or  confirm  his  report,  and  adjudge  costs,  as  in  actions  against 
executors  or  administrators,  and  the  judgment  of  the  court  thereon, 
shall  be  as  valid  and  effectual,  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  ordinary  process. 


Historical:  Rev.  St.  1887,  Sec.  5478. 
California  L/egislation :  Same:  C.  C. 


P.  1872,  Sec.  1508;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Liability  of  Executor  for  Costs. 

Sec.  5479.  When  a  judgment  is  recovered,  with  costs,  against  any 
executor  or  administrator,  he  shall  be  individually  liable  for  such 
costs,  but  they  must  be  allowed  him  in  his  administration  accounts, 
unless  it  appears  that  the  suit  or  proceeding  in  which  the  costs  were 
taxed  was  prosecuted  or  defended  without  just  cause. 


Historical:  Rev.  St.  18  87,  Sec.  5  479. 
Probate  Practice,  1864,  Sec.  144. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1509;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Claims  of  Executor  or  Administrator. 

Sec.  5480.  If  the  executor  or  administrator  is  a  creditor  of  the 
decedent,  his  claim,  duly  authenticated  by  affidavits,  must  be  pre- 
sented for  allowance  or  rejection  to  the  probate  judge,  and  its  allow- 
ance by  the  judge  is  sufficient  evidence  of  its  correctness,  and  it  must 
be  paid  as  other  claims,  in  due  course  of  administration.  If,  how- 
ever, the  probate  judge  rejects  the  claim,  action  thereon  may  be  had 
against  the  estate  by  the  claimant,  and  summons  must  be  served 
upon  the  probate  judge,  who  may  appoint  an  attorney  at  the  expense 
of  the  estate,  to  defend  the  action.  If  the  claimant  recovers  no  judg- 
ment, he  must  pay  all  costs,  including  defendant's  attorney's  fees. 


Historical:  Rev.  St.  18  87,  Sec.  5  480. 
See  Probate  Practice,  1864,  Sec.  145 
as  to  first  sentence. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1510;  similar  as  amended 
but  with  Superior  Court  system:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Failure  of  Executor  to  Publish  Notice. 

Sec.  5481.  If  an  executor  or  administrator  neglects  for  two  months 
after  his  appointment  to  give  notice  to  creditors,  as  prescribed  by 
this  chapter,  the  court  must  revoke  his  letters,  and  appoint  some 
other  person  in  his  stead,  equally  or  the  next  in  order  entitled  to  the 
appointment. 
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Historical:  Rev.  St.  1887,  Sec.  5481, 
Bee  Probate  Practice,  1864,  Sec.  146. 

California  Legislation:  Same:  C.  C. 


P.  1872.  Sec.  1511;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Statement  of  Claims  Against  Estate. 

Sec.  5482.  At  the  same  term  at  which  he  is  required  to  return  his 
inventory,  the  executor  or  administrator  must  also  return  a  state- 
ment of  all  claims  against  the  estate  which  have  been  presented  to 
him,  if  so  required  by  the  court;  and  from  term  to  term  thereafter 
he  must  present  a  statement  of  claims  subsequently  presented  to 
him.  In  all  statements  he  must  designate  the  names  of  the  creditors, 
the  nature  of  each  claim,  when  it  becomes  due  or  will  become  due, 
and  whether  it  was  allowed  or  rejected  by  him. 


Historical:  Rev.  St.  1887,  Sec.  5482. 
Probate  Practice,  1864,  Sec.  147. 

California  Legislation:  Same  except 
"such"    is   inserted   after    "all",  and 


"became"  for  "becomes",  both  in  last 
sentence:  C.  C.  P.  1872,  Sec.  1512; 
similar  as  amended;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Payment  of  Interest  on  Claims. 

Sec.  5483.  If  there  be  any  debt  of  the  decedent  bearing  interest, 
whether  presented  or  not,  the  executor  or  administrator  may,  by 
order  of  the  court,  pay  the  amount  then  accumulated  and  unpaid,  or 
any  part  thereof,  at  any  time  when  there  are  sufficient  funds  properly 
applicable  thereto,  whether  said  claim  be  then  due  or  not;  and  in- 
terest shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,  unless  the  creditor 
consent  to  accept  the  amount. 


Historical:   Rev.  St.  18  87,  Sec.  54  83. 

California  Legislation:  No  such  pro- 
vision in  C.  C.  P.  1872:  Same:  Deer- 


ing's C.  C.  P.  Sec. 
ib. 


1513;  Kerr's  Code. 


CHAPTER  7. 

OF  SALES  AND  CONVEYANCES  OF  PROPERTY  OF  DECEDENT. 


Section 

5490.  Personal   property  to  be  first 
exhausted. 

5491.  Sales  to  be  reported  and  con- 
firmed. 

5492.  Petitions  for  order  of  sale. 

5493.  Sale  of  entire  estate. 

5494.  Sales  of  perishable  property. 

5495.  Sales  of  personal  property. 

5496.  Same:     Partnership  interests 
and  choses  in  action. 

5497.  Order  of  sale. 

5498.  Personal  property:  How  sold. 

5499.  Sales  of  mining  property. 

5500.  Same:  Petition  for  sale. 

5501.  Same:  Order  to  show  cause. 

5502.  Same:  Order  qf  sale. 

5503.  Same:  Conduct  of  sale,  dispos- 
al of  proceeds. 

55  04.    Sales  of  real  estate. 

5505.  Same:  Petition  for  sale. 

5506.  Same:.  Order  to  show  cause. 


Section 

55  07.  Same:  Service  of  order. 

5508.  Same:  Hearing". 

5509.  Examination  of  witnesses. 
5  510.  Sale  of  whole  estate. 

5511.  order  for  sale  of  real  estate. 

5512.  Same:  Contents  of  order. 

5  513.    Interested  parties  may  petition 
for  sale. 

5514.  Same:  Delivery  of  order  to  ex- 
ecutor. 

5515.  Notice  of  sale. 

5516.  Time  and  place  of  sale. 

5517.  Private  sale  of  real  estate. 

5518.  Same:    Sufficiency  of  bid:  Ap- 
praisement. 

5  519.  Sales  on  credit. 

5520.  Return  of  sale:  Proceedings. 

5521.  Objections  to  confirmation. 

5522.  Confirmation  of  sale:  Resale. 
55  23.  Execution  of  conveyance. 

5  52  4.     Proof  of  notice  necessary. 
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Section 

5525.  Postponment  of  sale. 

5526.  Notice  of  postponement. 

552  7.    Provision  in  will  for  debts. 

5528.     Sale  under  power  in  will. 

5  52  9.    Sale   of  undevised   portion  of 
estate. 

5530.  Shares   of  legatees  liable  for 
debts. 

5531.  Contribution  among  legatees. 

55  32.     Sale    of   contract    interest  in 
land. 

5533.  Same:  Conditions  of  sale. 

5534.  Same:  Bond  of  purchaser. 


Section 

5535.    Same:  Assignment  of  contract. 

Satisfaction  of  mortgages  and 
liens. 

Mortgagor  may  purchase. 

Liability  for  misconduct  ol 
sale. 

Same:  Fraudulent  sales. 

Actions  to  vacate  sales:  Limi- 
tation. 

Same:  Exceptions  in  cases  of 
disability. 

Executo1-  to  account  for  sale. 
Executors  not  to  purchase. 


5536. 


5537. 
5538. 

5539. 
5540. 


5541. 

5542. 
5543. 


Personal  Property  to  Be  First  Exhausted. 

Sec.  5490.  The  personal  estate  of  the  decedent  which  comes  into 
the  hands  of  the  executor  or  administrator  is  first  chargeable  with 
the  payment  of  the  debts  and  expenses.  If  the  goods,  chattels,  rights, 
and  credits  in  the  hands  of  the  executor  or  administrator  are  not 
sufficient  to  pay  the  debts  of  the  decedent,  the  expenses  of  adminis- 
tration, and  the  allowance  to  the  family,  the  whole  of  the  real  estate 
may  be  sold  for  that  purpose  by  the  executor,  or  administrator. 


Historical:  Rev.  St.  188  7,  Sec.  5490. 
Probate  Practice,  1864,  Sec.  117. 

California  Legislation:  Same  except 
the  words  "in  the  manner  prescribed 


in  Chapter  7  of  this  Title"  added:  C. 
C.  P.  1872,  Sec.  1516;  somewhat  simi- 
lar as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Sales  to  be  Reported  and  Confirmed. 

Sec.  5491.  No  sale  of  any  property  of  an  estate  of  a  decedent  is 
valid  unless  made  under  order  of  the  probate  court,  except  as  other- 
wise provided  in  this  chapter.  All  sales  must  be  reported  under  oath, 
and  confirmed  by  the  probate  court,  before  the  title  of  the  property 
sold  passes. 


Historical:  Rev.  St.  1887,  Sec.  5491. 
See  Probate  Practice,  1864,  Sec.  148 
for  first  sentence. 

California  Legislation:  Same  except 
"to"  for  "of",  last  line;  C.  C.  P.  1872, 
Sec.  1517;  same  as  amended  except 
"Superior"  for  "probate"  court:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Confirmation:  Sales  made  by  an  ad- 
ministrator must  be  reported  under 
oath  to,  and  confirmed  by,  the  pro- 
bate court  before  title  to  the  property 
passes.  State  v.  Cunningham  (1898) 
6  Ida.  113;  53  Pac.  451. 


Petition  for  Order  of  Sale. 

Sec.  5492.  All  petitions  for  orders  of  sale  must  be  in  writing,  set- 
ting forth  the  facts  showing  the  sale  to  be  necessary,  and,  upon  the 
hearing,  any  person  interested  in  the  estate  may  file  his  written  ob- 
jections which  must  be  heard  and  determined.  A  failure  to  set  forth 
the  facts  showing  the  sale  to  be  necessary  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facts  showing  the  necessity  be  stated  in  the 
order  directing  the  sale. 


Historical:  Rev.  St.  1887,  Sec.  5492. 
See  Probate  Practice,  1864,  Sec.  149 
for  first  sentence. 

California  Legislation:  Same  through 


first  sentence,  rest  omitted:  C.  C.  P. 
187  2,  Sec.  1518;  now  same  as  amend- 


ed: 
ib. 


Deering's  Code,  ib.;  Kerr's  Code, 
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Sale  of  Entire  Estate. 

Sec.  5493.  When  it  appears  to  the  court  that  the  estate  is  insolvent, 
or  that  it  will  require  a  sale  of  all  the  property  of  the  estate,  of  every 
character,  to  pay  the  family  allowance,  expenses  of  administration, 
and  debts,  there  need  be  but  one  petition  filed,  but  one  order  of  sale 
made,  and  but  one  sale  had,  except  in  the  case  of  perishable  property, 
which  may  be  sold  as  provided  in  the  next  section.  The  probate  court, 
when  a  petition  for  the  sale  of  any  property,  for  any  of  the  purposes 
herein  named,  is  presented,  must  inquire  fully  into  the  probable 
amount  required  to  make  all  such  payments,  and  if  there  be  no  more 
estate  than  sufficient  to  pay  the  same,  may  require  but  one  proceed- 
ing for  the  sale  of  the  entire  estate.  In  such  case  the  petition  must 
set  forth  substantially  the  facts  required  in  a  petition  for  the  sale  of 
real  estate. 


Historical:  Rev.  St.  1887,  Sec.  5493. 
California  Legislation:  Similar:  C.  C. 


P.  1872,  Sec.  1519;  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Sales  of  Perishable  Property. 

Sec.  5494.  At  any  time  after  receiving  letters  the  executor,  ad- 
ministrator, or  special  administrator,  may  apply  to  the  court  or  judge 
and  obtain  an  order  to  sell  perishable  and  other  personal  property 
likely  to  depreciate  in  value,  or  which  will  incur  loss  or  expense  by 
being  kept,  and  so  much  other  personal  property  as  may  be  necessary 
to  pay  the  allowance  made  to  the  family  of  the  decedent.  The  order 
for  the  sale  may  be  made  without  notice;  but  the  executor,  admin- 
istrator, or  special  administrator  is  responsible  for  the  property,  un- 
less, after  making  a  sworn  return,  and  on  a  proper  showing,  the  court 
shall  approve  the  sale. 


P.  1872,  Sec.  15  22;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5  494. 
See  Probate  Practice,  1864,  Sec.  150. 

California  Legislation:  Same:  C.  C. 

Sales  of  Personal  Property. 

Sec.  5495.  If  claims  against  the  estate  have  been  allowed  and  a 
sale  of  property  is  necessary  for  their  payment  or  the  expense  of  ad- 
ministration, the  executor  or  administrator  may  apply  for  an  order 
to  sell  so  much  of  the  personal  property  as  may  be  necessary  therefor. 
Upon  filing  his  petition,  notice  of  at  least  five  days  must  be  given  of 
the  hearing  of  the  application,  either  by  posting  notices  or  by  advertis- 
ing. He  may  also  make  a  similar  application,  either  in  vacation  or 
term,  from  time  to  time,  so  long  as  any  personal  property  remains  in 
his  hands  and  sale  thereof  is  necessary.  If  it  is  made  to  appear  for  the 
best  interests  of  the  estate,  he  may,  at  any  time  after  filing  the  in- 
ventory, in  like  manner  and  after  giving  like  notice,  apply  for  and 
obtain  an  order  to  sell  the  whole  of  the  personal  property  belonging 
to  the  estate,  whether  necessary  to  pay  debts  or  not. 


Historical:  Rev.  St.  1887,  Sec.  5495. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1523;  similar  as  amend- 


ed: Deering's  Code,  ib.-;  Kerr's  Code, 
ib. 


Same:  Partnership  Interests  and  Choses  in  Action. 

Sec.  5496.    Partnership  interests  or  interests  belonging  to  any  es- 
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tate  by  virtue  of  any  partnership  formerly  existing,  interest  in  per- 
sonal property  pledged,  and  choses  in  action,  may  be  sold  in  the  same 
manner  as  other  personal  property  when  it  appears  to  be  for  the 
best  interest  of  the  estate.  Before  confirming  the  sale  of  any  part- 
nership interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire  into  the  con- 
dition of  the  partnership  affairs,  and  must  examine  the  surviving 
partner,  if  in  the  county  and  able  to  be  present  in  court. 


Historical:  Rev.  St.  1887,  Sec.  5496. 
California  Legislation:  Same:  C.  C. 


p.  1872,  Sec.  1524;  Dealing's  Code,  lb.; 

Kerr's  Code,  i-b. 


Order  of  Sale. 

Sec.  5497.   If  it  appears  that  a  sale  is  necessary  for  the  payment 

of  debts  or  the  family  allowance,  or  for  the  best  interest  of  the  estate 
and  the  persons  interested  in  the  property  to  be  sold,  whether  it  is  or 
is  not  necessary  to  pay  the  debts  or  family  allowance,  the  court  or 
Judge  must  order  it  to  be  made.  In  making  orders  and  sales  for  the 
payment  ©f  debts  or  family  allowance,  the  court  or  judge  must  so 
direct;  and  such  articles  as  are  not  necessary  for  the  support  and 
subsistence  of  the  family  of  the  decedent,  or  are  not  specially  be- 
queathed, must  be  first  sold.  Articles  bequeathed  must  not  be  sold 
to  pay  debts  or  family  allowance,  until  all  other  personal  estate  has 
been  applied  to  the  payment  thereof. 


Historical:  Rev.  St.  1887,  Sec.  5497. 
See  Probate  Practice,  1864,  Sec.  151. 

California  Legislation:  Same:  C.  G. 


P.  1872,  Sec.  1525;  similar  as  amended 
except  last  sentence  is  omitted:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  lb. 


Personal  Property:  How  Sold. 

Sec.  5408.    The  sale  of  personal  property  must  be  made  at  public 

auction,  and  after  public  notice,  given  for  at  least  ten  days,  by  notices 
posted  in  three  public  places  in  the  county,  or  by  publication  in  a 
newspaper,  or  both,  containing  the  time  and  place  of  sale,  and  a  brief 
description  of  the  property  to  be  sold ;  unless  for  good  reason  shown, 
the  probate  court  or  judge  orders  a  private  sale,  or  a  shorter  notice. 
Public  sales  shall  not  be  made  of  any  property  which  is  not  present 
at  the  time  of  selling  it,  unless  the  court  otherwise  order. 


Historical:  Rev.  St.  1887,  Sec.  5498. 
gee  Probate  Practice,  1864,  Sec.  152. 

California     Legislation:     Same  in 


part:  C.  C.  P.  1872,  Sec.  1526;  as 
amended;  Deering's  Code,  ib.;  Kerr's 

Code,  ib. 


Sales  of  Mining  Property. 

Sec.  5499.  When  the  estate  of  any  decedent  consists,  in  whole  or  in 
part,  of  mines  or  interests  in  mines  in  this  State,  the  same  may  be 
sold  under  the  order  of  the  probate  court  having  jurisdiction  of  the 

estate. 

When  the  decedent,  at  the  time  of  his  death,  was  not  a  citizen  of 
this  State,  but  had  mining  interests  herein,  the  probate  court  of  any 
county  in  this  State  in  which  such  mining  interests  are  situated,  may, 
upon  a  proper  petition  of  an  hew  at  law  of  such  decedent,  or  of  any 
of  his  co-owners  or  mining  partners  in  any  of  said  mining  interests, 
w  of  any  person  having  any  interest  in  such  mining  properties,  or 
in  the  estate,  appoint  an  administrator,  who  shall  give  bonds  as  re- 
quired by  the  court.    The  probate  court  first  acquiring  jurisdiction 
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has  exclusive  jurisdiction  of  the  administration  of  all  of  decedent's 
mining  interests  in  this  State,  and  after  such  appointment  of  an  ad- 
ministrator of  such  nonresident  decedent,  creditors  may  present  and 
prove  their  claims  as  in  other  cases,  but  within  such  time  as  the  court 
may  order. 

The  probate  court  may,  when  it  shall  appear  that  the  decedent 
has  no  creditors  in  this  State,  or  when  for  other  cause  it  shall  seem 
best  to  the  court,  permit  decedent's  foreign  administrator  or  repre- 
sentative to  file  certified  copies  of  his  letters  or  authority  to  represent 
the  estate,  and  thereafter  he  has  all  the  authority  of  an  administra- 
tor appointed  under  the  laws  of  this  State. 


Historical:  Rev.  St.  1887,  Sec.  5499, 
amended  Laws  1899,  377,  Sec.  1. 

California  Legislation:  Similar 
through  first  sentence,  rest  omitted: 


C.   C.  P.  1872,  Sec.   1529;  additional 
provisions    as     amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Petition  for  Sale. 

Sec.  5500.  In  the  administration  of  the  estate  of  any  decedent,  the 
administrator,  or  other  proper  legal  representative  thereof,  or  any 
heir  at  law,  or  creditor  of  the  decedent,  or  any  of  his  co-owners  or 
mining  partners  in  mines  or  mining  interests,  or  any  member  of  any 
mining  partnership,  or  mining  company  in  which  shares  or  stocks 
were  held  by  deceased,  may  file  in  the  proper  probate  court  a  written 
petition  describing  the  mine,  interest,  or  shares  which  it  is  desired 
to  sell,  and  the  condition  and  situation  of  the  mine  or  mining  interests, 
or  of  the  mining  company  in  which  such  interests  or  shares  are  held, 
and  the  reasons  why  the  sale  is  desired. 


Historical:  Rev.  St.  1887,  Sec.  5500, 
amended  Laws  1899,  377,  Sec.  1. 

California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  1530;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Order  to  Show  Cause. 

Sec.  5501.  Upon  the  presentation  of  such  petition,  the  probate 
judge  must  make  an  order  directing  all  persons  interested  to  appear 
before  him  at  a  time  and  place  specified,  not  less  than  three  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to  show  cause 
why  an  order  should  not  be  granted  to  the  executor  or  administrator 
to  sell  such  mines,  mining  interests,  shares,  or  stocks,  as  are  set  forth 
in  the  petition  and  belonging  to  the  estate.  A  copy  of  the  order  to 
show  cause  must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for  hearing  the 
petition,  or  published  at  least  three  successive  weeks  in  such  news- 
paper as  the  court  shall  specify.  If  all  persons  interested  in  the 
estate  signify,  in  writing,  their  asserlt  to  such  sale,  the  notice  may 
be  dispensed  with. 


Historical:  Rev.  St.  1887,  Sec.  5501, 
amended  Laws  1899,  377,  Sec.  1. 

California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  1531;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Order  of  Sale. 

Sec.  5502.  If,  upon  hearing  the  petition,  it  appears  to  the  satis- 
faction of  the  probate  judge  that  it  is  to  tke  interest  of  such  estate 
that  such  mining  property  or  interests  of?  the  estate  should  be  sold, 
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or  if  it  appears  to  his  satisfaction  that  an  immediate  sale  is  necessary 
in  order  to  secure  the  just  rights  or  interests  of  the  mining  partner, 
or  tenants  in  common,  such  probate  judge  must  make  an  order  au- 
thorizing such  administrator  or  other  legal  representative  to  sell  such 
mines,  mining  interests  or  shares,  and  for  that  purpose,  when  neces- 
sary, to  enter  into  written  bonds  or  contracts  with  parties  for  the 
future  sale  upon  such  conditions  and  at  such  price  as  may  be  consid- 
ered best,  subject  to  the  approval  of  said  judge. 


Historical:  Rev.  St.  1887,  Sec.  5502, 
amended  Laws  1899,  377,  Sec.  1. 

California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  1532;  as  amended! 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Conduct  of  Sale:  Disposal  of  Proceeds. 

Sec.  5503.  If  the  order  is  made  for  the  sale  of  the  property,  such 
sale  must  be  made  and  such  proceedings  had  as  are  provided  for  in 
the  sale  of  other  real  estate  and  property,  but,  if  it  be  for  the  bond- 
ing or  contracting  for  the  sale  thereof,  the  administrator  or  legal  rep- 
resentative must  be  authorized  to  enter  into  a  bond  or  contract  for 
the  sale,  and,  when  necessary,  to  make  and  fully  execute  and  place  in 
escrow  at  some  place  approved  by  such  judge,  a  proper  deed  of  con- 
veyance for  the  property.  In  any  case  the  proceeds  of  the  sale  of 
the  property  shall  be  disposed  of  as  other  proceeds  and  assets  of  the 
estate;  Provided,  That  when  the  decedent  was  not  a  citizen  of  this 
State,  if  no  claims  are  established  in  the  probate  court  in  this  State 
against  the  estate,  such  proceeds,  in  the  absence  of  any  proper  objec- 
tions by  parties  interested  in  such  estate,  must,  upon  the  order  of  the 
probate  court,  be  paid  to  the  proper  foreign  administrator  or  repre- 
sentative or  heir  of  the  estate,  or  to  parties  entitled  thereto  as  may 
be  determined  by  the  court,  less  the  cost  of  the  proceedings  in  the 
probate  court  in  this  State. 

Historical:  Rev.  St.  1887,  Sec.  550$, 
amended  Laws  1899,  377,  Sec.  1. 

Sales  of  Eeal  Estate. 

Sec.  5504.  When  the  personal  estate  in  the  hands  of  the  executor 
or  administrator  is  exhausted  or  insufficient  to  pay  the  allowance  of 
the  family,  the  debts  outstanding  against  the  decedent,  and  the  debts, 
expenses,  and  charges  of  administration,  the  executor  or  administra- 
tor may  sell  the  real  estate  for  that  purpose,  upon  the  order  of  the 
probate  court. 


Historical:  Rev.  St.  1887,  Sec.  5504. 
See  Probate  Practice,  1864,  Sec.  154. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1536;  somewhat  similar 
as  amended:  Deering's  Code,  ib.;  fur- 
ther amended:  Kerr's  Code,  ib. 


Same:  Petition  for  Sale. 

Sec.  5505.  To  obtain  such  order  he  must  present  a  verified  petition 
to  the  probate  court,  or  to  the  judge  at  chambers,  setting  forth  the 
amount  of  personal  estate  that  has  come  to  his  hands,  and  how  much 
thereof,  if  any,  remains  undisposed  of ;  the  debts  outstanding  against 
the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the  amount 
due  upon  the  family  allowance,  or  that  will  be  due  after  the  same  has 
been  in  force  for  one  year;  the  debts,  expenses,  and  charges  of  ad- 
ministration already  accrued,  and  an  estimate  of  what  will  or  may 
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accrue  during  the  administration ;  a  description  of  all  the  real  estate 
of  which  the  decedent  died  seized,  or  in  which  he  had  any  interest, 
or  in  which  the  estate  has  acquired  any  interest,  and  the  condition 
and  value  of  the  respective  portions  and  lots  thereof,  and  whether 
the  same  be  community  or  separate  property;  the  names  and  ages 
of  the  devises,  if  any,  and  of  the  heirs  of  the  decedent.  If  all  the 
matters  above  enumerated  cannot  be  ascertained  it  must  be  so  stated 
in  the  petition. 


Historical:  Rev.  St.  1887,  Sec.  5505. 
See  Probate  Practice,  1864,  Sec.  15 o. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1537;  similar  as  amend -a 
but  with  Superior  Court  system  and 
an  additional  clause:  Deering's  Code, 
ib.;  as  again  amended:  Kerr's  Code, 
ib. 

Petition  Necessary:  A  petition  is  a 
necessary  prerequisite  to  jurisdiction 
to  sell  real  estate  to  pay  the  debts  of 
a  decedent,  and  must  be  produced  in 


evidence  on  the  trial  of  an  action  in 
which  jurisdiction  to  order  such  sale 
is  questioned;  the  production  of  the 
order  without  the  petition  is  insuffi- 
cient to  show  a  valid  sale.  Ethell  v. 
Nichols  (1879)  1  Ida.  741.  But  this 
case  has  been  overruled  by  Clark  v. 
Rossier,  (1904)  10  Ida.  348,  78  Pac. 
3  58,  holding  that  orders  of  probate 
courts  are  not  subject  to  collateral  at- 
tack. 


Same:  Order  to  Show  Cause. 

Sec.  5506.  If  it  appears  to  the  court  or  judge  from  such  petition, 
that  it  is  necessary  to  sell  the  whole  or  some  portion  of  the  real  estate 
for  the  purposes  and  reasons  mentioned  in  the  preceding  section,  or 
any  of  them,  such  petition  must  be  filed,  and  an  order  thereupon  made 
directing  all  persons  interested  in  the  estate  to  appear  before  the 
i  3urt,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show  cause  why 
an  order  should  not  be  granted  to  the  executor  or  administrator  to 
sell  so  much  of  the  real  estate  of  the  decedent  as  is  necessary. 


Historical:  Rev.  St.  1887,  Sec.  5  5  06. 
Probate  Practice,  1864,  Sec.  156. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1538;  Deering-'s  Code,  ib.; 
similar  as  amended:  Kerr's  Code,  ib. 


8ame:  Service  of  Order. 

Sec.  5507.  A  copy  of  the  order  to  show  cause  must  be  personally 
served  on  all  persons  interested  in  the  estate,  and  on  any  general 
guardian  of  any  minor,  devisee,  or  heir  of  the  decedent,  resident  in 
the  county,  at  least  five  days  before  the  time  appointed  for  hearing 
the  petition,  or  must  be  published  at  least  four  successive  weeks  in 
such  newspaper  as  the  court  or  judge  shall  direct. 

The  notice  is  served  if  the  publication  is  completed  five  days  be- 
fore the  day  set  for  hearing.  If  all  persons  interested  in  the  estate 
join  in  the  petition  for  the  sale,  or  signify  in  writing  their  assent 
thereto,  the  notice  may  be  dispensed  with. 


Historical:  Rev.  St.  1887,  Sec.  5507. 
flee  Probate  Practice,  1864,  Sec.  157. 

California  Legislation:  Same  except 


"ten  days"  for  "five  days":  C.  C.  P. 
1872,  Sec.  1539;  similar  as  amended: 
Deering's  Cod©,  ib.;  Kerr's  Code,  ib. 


Same:  Hearing. 

Sec.  5508.  The  probate  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  such  other  time  to  which  the  hearing  may  be  post- 
poned, upon  satisfactory  proof  of  personal  service  or  publication  of 
a  copy  of  the  order,  by  affidavit  or  otherwise,  if  the  consent  in  writ- 
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ing  to  such  sale  of  all  parties  interested  is  not  filed,  must  proceed  to 
hear  the  petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  in  the  estate  who  may 
oppose  the  application. 


Historical:  Rev.  St.  1887,  Sec.  5508. 
Probate  Practice,  1864,  Sec.  158. 

California  Legislation:   Same  with 


additional  clause:  C.  C.  P.  1872,  Sec. 
1540;  now  same  as  amended:  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Examination  of  Witnesses. 

Sec.  5509.  The  executor,  administrator  and  witnesses  may  be  ex- 
amined on  oath  by  either  party,  and  process  to  compel  them  to  attend 
and  testify  may  be  issued  by  the  probate  judge,  in  the  same  manner 
and  with  like  effect  as  in  other  cases. 


Historical:  Rev.  St.  1887,  Sec.  5 5 OS-. 
Probate  Practice,  1864,  Sec.  160. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1541;  same  as  amended 


except  "court  or  judge"  for  "probate 
judge":  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Sale  of  Whole  Estate. 

Sec.  5510.  If  it  appears  necessary  to  sell  a  part  of  the  real  estate, 
and  that  by  a  sale  thereof  the  residue  of  the  estate,  real  or  personal, 
or  some  specific  part  thereof,  would  be  greatly  injured  or  diminished 
in  value,  or  subjected  to  expense,  or  rendered  unprofitable,  or  that 
after  any  such  sale  the  residue  would  be  so  small  in  quantity  or  value, 
or  would  be  of  such  a  character  with  reference  to  its  future  disposi- 
tion among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best 
interests  of  all  concerned  that  the  same  should  be  sold,  the  court  may 
authorize  the  sale  of  the  whole  estate  or  of  any  part  thereof,  neces- 
sary and  for  the  best  interest  of  all  concerned. 


Historical:  Rev.  St.  1887,  Sec.  5  510. 
See  Probate  Practice,  18  64,  Sec.  161. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1542;  Deering's  Code,  lb.; 
similar  as  amended:  Kerr's  Code,  ib. 


Order  for  Sale  of  Ileal  Estate. 

Sec.  5511.  If  the  court  is  satisfied,  after  a  full  hearing  upon  the 
petition  and  an  examination  of  the  proofs  and  allegations  of  the  par- 
ties interested,  that  a  sale  of  the  whole  or  some  portion  of  the  real 
estate  is  necessary  for  any  of  the  causes  mentioned  m  this  chapter, 
or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such  parts,  of  the 
real  estate  described  m  the  petition,  as  the  court  shall  judge  neces- 
sary or  feene#ei&L 

"article"  for  "chapter":  C.  C.  P.  1872, 
Sec.  15  43;  Deering's  Code,  ib.;  similar 
as  amended:  Kerr's  Code,  ib. 


HiMoik^l:  Bev.  St.  1887,  Sec.  5511. 
Pi&obate  P#ae**ee,  1864.  Sec.  162. 

California  I*e^i«l«4i*>n :  Same  except 


Same:   Contents  of  Order. 

Sec.  5512.  The  order  of  the  sale  must  describe  the  land  to  be  sold 
and  the  terms  of  sale,  which  may  be  for  cash  or  on  a  credit  not  ex- 
ceeding one  year,  payable  in  gross  or  in  installments,  and  in  such 
kind  of  money,  with  interest,  as  the  court  may  direct.  The  land  may 
be  sold  in  one  parcel  or  in  subdivisions  as  the  executor  or  administra- 
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tor  shall  judge  most  beneficial  to  the  estate,  unless  the  court  otherwise 

specially  directs. 

If  it  appears  that  any  part  of  such  real  estate  has  been  devised 
and  not  charged  in  such  devise  with  the  payment  of  debts  or  legacies, 
the  court  must  order  the  remainder  to  be  sold  before  that  so  devised. 
Every  such  sale  must  be  ordered  to  be  made  at  public  auction  unless, 
in  the  opinion  of  the  court,  it  would  benefit  the  estate  to  sell  the  whole 
or  some  part  of  such  real  estate  at  private  sale ;  the  court  may,  if  the 
same  is  asked  for  in  the  petition,  order  or  direct  such  real  estate  or 
any  part  thereof,  to  be  sold  at  either  public  or  private  sale  as  the 
executor  or  administrator  shall  judge  to  be  most  beneficial  for  the 
estate. 

If  the  executor  or  administrator  neglects  or  refuses  to  make  a 
sale  under  the  order  and  as  directed  therein,  he  may  be  compelled  to 
sell  by  order  of  the  court,  made  on  motion  after  due  notice,  by  any 
party  interested. 


Historical:  Rev.  St.  1887,  Sec.  5512. 
Probate  Practice,  1864,  Sec.  163. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1544;  Deering's  Cod«t  ib.; 
Kerr's  Code,  ib. 


Interested  Parties  May  Petition  for  Sale. 

Sec.  5513.  If  the  executor  or  administrator  neglects  to  apply  f@r 
an  order  of  sale  when  it  is  necessary,  any  person  interested  in  the 
estate  may  make  application  therefor,  in  the  same  manner  as  the  ex- 
ecutor or  administrator,  and  notice  thereof  must  be  given  to  the 
executor  or  administrator  before  the  hearing.  The  petition  of  such 
applicant  must  contain  as  many  of  the  matters  required  in  petitions 
of  executors  and  administrators  as  he  can  ascertain,  and  the  decree 
of  sale  must  fix  the  period  of  time  within  which  the  executor  or  ad- 
ministrator must  make  the  sale. 


Historical:  Rev.  St.  1887,  Sec.  5513. 
Probate  Practice,  1864,  Sec.  164. 

California  Legislation:  Same  except 
the  words  "interested  in  the  estate," 
line  2  are  omitted,  and  the  words 
"set  forth  in  section  15  37"  for  "re- 


quired in  petitions  of  executors  anjsl 
administrators",  second  sentence:  G. 
C.  P.  1872,  Sec.  1545;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Same :  Delivery  of  Order  to  Executor. 

Sec.  5514.  Upon  making  the  order  mentioned  m  the  last  section, 
a  certified  copy  of  the  order  of  sale  must  be  delivered  by  the  court  or 
the  clerk  to  the  executor  or  adrr.  rator,  who  is  thereupon  author- 
ized and  required  to  sell  the  real  estate  as  directed. 


Historical:  Rev.  St.  188  7,  Sec.  5514. 
Probate  Practice,  1864,  Sec.  165. 


California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  154«;  Repealed  in  1W4. 


Notice  of  Sale. 

Sec.  5515  When  a  sale  is  ordered,  and  is  to  be  made  at  public 
auction,  notice  of  the  time  and  place  of  sale  must  be  posted  in  three 

i  mvS£  P„ul?llc  places  in  the  county  in  which  the  land  is  situated, 
ana  published  m  a  newspaper,  if  there  be  one  printed  in  the  same 
county,  but  if  none  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale.  The  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  certainty  in  the 
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Historical:  Rev.  St. 
See  Probate  Practice, 


1887,  Sec.  5515. 
1864,  Sec.  166. 


California  Legislation:    Same:  G.  C. 


P.  1872,  Sec.  1547;  Deering's  Code,  ib.; 

Kerr's  Code,  ib. 


P.  1872,  Sec.  1548;  Deering's  Code,  ib.: 
Kerr's  Code,  ib. 


Time  and  Place  of  Sale. 

Sec.  5516.  Sales  at  public  auction  must  be  made  in  the  county 
where  the  land  is  situated;  but  when  the  land  is  situated  in  two  or 
more  counties,  it  may  be  sold  in  either.  The  sale  must  be  made  be- 
tween the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the 
sun  on  the  same  day,  and  must  be  made  on  the  day  named  in  the  notice 
of  sale,  unless  the  same  is  postponed. 

Historical:  Rev.  St.  1887,  Sec.  5516. 
See  Probate  Practice,  1864,  Sec.  167. 

California  Legislation:    Same:  C.  C. 

Private  Sale  of  Real  Estate. 

Sec.  5517.  When  a  sale  of  real  estate  is  ordered  to  be  made  at  pri- 
vate sale,  notice  of  the  same  must  be  posted  up  in  three  of  the  most 
public  places  in  the  county  in  which  the  land  is  situated,  and  published 
in  a  newspaper,  if  there  be  one  printed  in  the  same  county — if  none, 
then  in  such  paper  as  the  court  may  direct--for  two  weeks  successive- 
ly next  before  the  day  on  or  after  which  the  sale  is  to  be  made,  in 
which  the  lands  and  tenements  to  be  sold  must  be  described  with 
common  certainty.  The  notice  must  state  a  day  on  or  after  which 
the  sale  will  be  made,  and  a  place  where  offers  or  bids  will  be  re- 
ceived. The  day  last  referred  to  must  be  at  least  fifteen  days  from 
the  first  publication  of  notice,  and  the  sale  must  not  be  made  before 
that  day,  but  must  be  made  within  six  months  thereafter.  The  bids 
or  offers  must  be  in  writing,  and  may  be  left  at  the  place  designated 
in  the  notice,  or  delivered  to  the  executor  or  administrator  personally, 
or  may  be  filed  in  the  office  of  the  clerk  of  the  probate  court,  to  which 
the  return  of  sale  must  be  made,  at  any  time  after  the  first  publica- 
tion of  the  notice,  and  before  the  making  of  the  sale.  If  it  is  shown 
that  it  will  be  for  the  best  interest  of  the  estate,  the  court  or  judge 
may,  by  an  order,  shorten  the  time  of  notice,  which  shall  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the  sale  may  be 
made  on  or  after  a  day  less  than  fifteen,  but  not  less  than  eight,  days 
from  the  first  publication  of  the  notice,  in  which  case  the  notice  of 
sale  and  the  sale  may  be  made  to  correspond  with  such  order. 


Historical:  Rev.  St.  1887,  Sec.  5517. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1549;  similar  as  amend- 


ed; Deering's  Code,  ib.;  Kerr's  Code. 

ib.  . 


Same:  Sufficiency  of  Bid:  Appraisement. 

Sec.  5518.    No  sale  of  real  estate  at  private  sale  shall  be  confirmed 

by  the  court  unless  the  sum  offered  is  at  least  ninety  per  cent  of  the 
appraised  value  thereof,  nor  unless  such  real  estate  has  been  ap- 
praised within  one  year  of  the  time  of  such  sale.  If  it  has  not  been  so 
appraised,  or  if  the  court  is  satisfied  that  the  appraisement  is  too  high 
or  too  low,  appraisers  must  be  appointed  and  they  must  make  an  ap- 
praisement thereof  in  the  same  manner  as  in  case  of  an  original  ap- 
praisement of  an  estate.  This  may  be  done  at  any  time  before  the 
sale  or  the  confirmation  thereof. 


Ch.  7. 


SALES  OP  PROPERTY 


393 


Historical:  Rev.  St.  1887,  Sec.  5518. 
California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1550;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Sales  on  Credit. 

Sec.  5519.  The  executor  or  administrator  must,  when  the  sale  is 
made  upon  a  credit,  take  the  notes  of  the  purchaser  for  the  purchase 
money,  with  a  mortgage  on  the  property  to  secure  their  payment. 


Historical:  Rev.  St.  1887,  Sec.  5  519. 
Probate  Practice,  1864,  Sec.  168. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1551;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Return  of  Sale:  Proceedings. 

Sec.  5520.  The  executor  or  administrator,  after  making  any  sale 
of  real  estate,  must  make  a  return  of  his  proceedings  to  the  court, 
which  must  be  filed  in  the  office  of  the  clerk  at  any  time  subsequent 
to  the  sale.  A  hearing  upon  the  return  of  the  proceedings  may  be 
asked  for  in  the  return  or  by  petition  subsequently,  and  thereupon  the 
court  or  judge  must  fix  the  day  for  the  hearing,  of  which  notice  of  at 
least  ten  days  must  be  given  by  the  clerk  by  notices  posted  in  three 
public  places  in  jthe  county,  or  by  publication  in  a  newspaper,  or  both, 
as  the  court  or  judge  shall  direct,  and  must  briefly  indicate  the  land 
sold,  the  sum  for  which  it  was  sold,  and  must  refer  to  the  return  for 
further  particulars.  Upon  the  hearing,  the  court  must  examine  the 
return  and  witnesses  in  relation  to  the  same,  and  if  the  proceedings 
were  unfair,  or  the  sum  bid  disproportionate  to  the  value,  and  if  it 
appear  that  a  sum  exceeding  such  bid  at  least  ten  per  eent,  exclusive 
of  the  expenses  of  a  new  sale,  may  be  obtained,  the  court  may  vacate 
the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place;  if  an  offer  of  ten  per  cent  more  in  amount  than  that  named  in 
the  return  be  made  to  the  court  in  writing  by  a  responsible  person 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person,  or  to  order  a  new  sale. 


Historical:  Rev.  St.  1887,  Sec.  5520. 
See  Probate  Practice,  1864,  Sec.  169. 

California    Legislation:     Same  in 


part:  C.  C.  P.  1872,  Sec.  1552;  same  as 
amended:  Deering-'s  Code,  ib.;  similar 
as  amended:    Kerr's  Code,  ib. 


Objections  to  Confirmation. 

Sec.  5521.  When  return  of  the  sale  is  made  and  filed,  any  person 
interested  in  the  estate  may  file  written  objections  to  the  confirma- 
tion thereof  and  may  be  heard  thereon  when  the  return  is  heard  by 
the  court  or  judge,  and  may  produce  witnesses  in  support  of  his  ob- 
jections. 


Historical:  Rev.  St.  188  7,  Sec.  5521. 
See  Probate  Practice,  1864,  Sec.  170. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1553;  Deering's  Code,  lb-J 
Kerr's  Code,  ib. 


Confirmation  of  Sale:  Resale. 

Sec.  5522.  If  it  appears  to  the  court  that  the  sale  was  legally  made 
and  fairly  conducted,  and  that  the  sum  bid  was  not  disproportionate 
to  the  value  of  the  property  sold,  and  that  a  greater  sum,  as  above 
specified,  cannot  be  obtained,  or  if  the  increased  bid  before  men- 
tioned be  made  and  accepted  by  the  court,  the  court  must  make  an 
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order  confirming  the  sale,  and  directing  conveyances  to  be  executed. 
The  sale,  from  that  time,  is  confirmed  and  valid,  and  a  certified  copy 
of  the  order  confirming  it  and  directing  conveyances  to  be  executed 
must  be  recorded  in  the  office  of  the  recorder  of  the  county  within 
which  the  land  sold  is  situated.  If,  after  the  confirmation,  the  pur- 
chaser neglects  or  refuses  to  comply  with  the  terms  of  the  sale,  the 
court  may,  on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  re-sale  to  be  made  of  the  property. 
If  the  amount  realized  on  such  re-sale  does  not  cover  the  bid  and  the 
expenses  of  previous  sale,  such  purchaser  is  liable  for  the  deficiency 
to  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5522. 
See  Probate  Practice,  1864,  Sec.  171. 

California  Legislation :  Same  except 
"mentioned  in  section  1552"  for  "be- 


fore mentioned",  line  4:  C.  C.  P.  1872, 
T  \  1554;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Execution  of  Conveyance. 

Sec.  5523.  Conveyances  must  thereupon  be  executed  to  the  pur- 
chaser by  the  executor  or  administrator,  and  they  must  refer  to  the 
orders  of  the  probate  court  authorizing  and  confirming  the  sale  of  the 
property  of  the  estate,  and  directing  conveyances  thereof  to  be  exe- 
cuted, and  to  the  record  of  the  order  of  confirmation  in  the  office  of 
the  county  recorder,  either  by  the  date  of  such  recording,  or  by  the 
date,  volume,  and  page  of  the  record,  and  such  reference  shall  have 
the  same  effect  as  if  the  orders  were,  at  large,  inserted  in  the  convey- 
ance. Conveyances  so  made  convey  all  the  right,  title,  interest,  and  es- 
tate of  the  decedent,  in  the  premises,  at  the  time  of  his  death ;  if,  prior 
to  the  sale,  by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than,  or  in  addition 
to,  that  of  the  decedent  at  the  time  of  his  death,  such  right,  title,  or  in- 
terest also  passes  by  such  conveyances. 


Historical:  Rev.  St.  1887,  Sec.  5523. 
See  Probate  Practice,  1864,  Sec.  172. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1555;  same  as  amended 
except  "probate",  line  3,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Proof  ef  Notice  Necessary. 

Sec.  5524.  Before  any  order  is  entered  confirming  the  sale,  it  must 
be  proved  to  the  satisfaction  of  the  court  that  notice  was  given  of 
the  sale  as  prescribed,  and  the  order  of  confirmation  must  show  that 
such  proof  was  made. 


Historical:  Rev.  St.  1887,  Sec.  5524. 
Probate  Practice,  1864,  Sec.  173. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1556;  Deering's  Code,  ib.; 
Kerr's  Cede,  ib. 


Postponement  of  Sale. 

Sec.  5525.  If  at  the  time  appointed  for  the  sale,  the  executor  or 
administrator  deems  it  for  the  interest  of  all  persons  concerned  there- 
in that  the  same  be  postponed,  he  may  postpone  it  from  time  to  time, 
not  exceeding  in  all  three  months. 


Historical:  Rev.  St.  1887,  Sec.  5525. 
Probate  Practice,  1864,  Sec.  174. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  1557;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Notice  of  Postponement. 

Sec.  £526.  In  case  of  a  postponement,  notice  thereof  must  be  given 
by  a  public  declaration,  at  the  time  and  place  first  appointed  for  the 
sale,  and  if  the  postponement  be  for  more  than  one  day,  further  no- 
tice must  be  given,  by  posting  notices  in  three  or  more  public  places 
in  the  county  where  the  land  is  situated,  or  publishing  the  same,  or 
both,  as  the  time  and  circumstances  will  admit. 


Historical:  Rev.  St.  1887,  Sec.  5526. 
Probate  Practice,  1864,  Sec.  175. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1558;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Provision  in  Will  for  Debts. 

Sec.  5527.  If  the  testator  makes  provision  by  his  will,  or  desig- 
nates the  estate  to  be  appropriated,  for  the  payment  of  his  debts,  the 
expenses  of  administration,  or  family  expenses,  they  must  be  paid 
according  to  such  provision  or  designation,  out  of  the  estate  thus 
appropriated,  so  far  as  the  same  is  sufficient. 


Historical:  Rev.  St.  1887,  Sec.  552  7. 
Probate  Practice,  1864,  Sec.  177. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1560;  Deering's  Code,  lb.; 
Kerr's  Code,  ib. 


Sale  Under  Power  in  Will. 

Sec.  5528.  When  property  is  directed  by  the  will  to  be  sold,  or 
authority  is  given  in  the  will  to  sell  property,  the  executor  may  sell 
any  property  of  the  estate  without  order  of  the  court,  and  at  either 
public  or  private  sale,  and  with  or  without  notice,  as  the  executor 
may  determine;  but  the  executor  must  make  return  of  such  sales  as 
in  ether  cases ;  and  if  directions  are  given  in  the  will  as  to  the  mode 
of  selling,  or  the  particular  property  to  be  sold,  such  directions  must 
be  observed.  In  either  case,  no  title  passes  unless  the  sale  be  con- 
firmed by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5528. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  1561;  same  as  amend- 


Deering's  Code,  ib.;  Kerr's  Code, 


Sale  of  Undevised  Portion  of  Estate. 

Sec.  55&9.  If  the  provision  made  by  the  will,  or  the  estate  ap- 
propriated therefor,  is  insufficient  to  pay  the  debts,  expenses  of  admin- 
istration, and  famMy  expenses,  that  portion  of  the  estate  not  devised 
or  disposed  of  by  the  will,  if  any,  must  be  appropriated  and  disposed 
of  for  that  purpose,  according  to  the  provisions  of  this  chapter. 


P.  1872,  Sec.  1562;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:   Rev.  St.  188  7,  Sec.  5529. 
Probate  Practice,  1864,  Sec.  17  9. 

California  Legislation :    Same:  C.  C 

Shares  of  Legatees  Liable  for  Debts. 

Sec.  5530.  The  estate,  real  and  personal,  given  by  will  to  legatees 
or  devisees,  is  liable  for  the  debts,  expenses  of  administration,  and 
family  expenses,  in  proportion  to  the  value  or  amount  of  the  several 
devises  or  legacies,  but  specific  devises  or  legacies  are  exempt  from 
such  liability  if  it  appears  to  the  court  necessary  to  carry  into  effect 
the  intention  of  the  testator  and  there  is  other  sufficient  estate. 
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Historical:  Rev.  St.  1887,  Sec.  5530. 
Probate  Practice,  1864,  Sec.  180. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1563;  Deering's  Code,  ib.; 

Kerr's  Code.  ib. 


Contribution  Among  Legatees. 

Sec.  5531.   When  an  estate  given  by  will  has  been  sold  for  the  pay-  • 

ment  of  debts  or  expenses,  all  the  devisees  and  legatees  must  contri- 
bute according  to  their  respective  interests  to  the  devisee  or  legatee 
whose  devise  or  legacy  has  been  taken  therefor,  and  the  probate  court, 
when  distribution  is  made,  must,  by  decree  for  that  purpose,  settle 
the  amount  of  the  several  liabilities,  and  decree  the  amount  each  per- 
son shall  contribute,  and  reserve  the  same  from  their  distributive 
shares  respectively,  for  the  purpose  of  paying  such  contribution. 


Historical:  Rev.  St.  1887,  Sec.  5531. 
S_ee  Probate  Practice,  1864,  Sec.  181. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1564;  same  as  amended 
except  "probate"  court  omitted:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Sale  of  Contract  Interest  in  Land. 

Sec.  5532.  If  a  decedent,  at  the  time  of  his  death,  was  possessed 
of  a  contract  for  the  purchase  of  lands,  his  interest  in  such  lands  and 
under  such  contract  may  be  sold  on  the  application  of  his  executor 
or  administrator  in  the  same  manner  as  if  he  had  died  seized  of  such 
land,  and  the  same  proceedings  may  be  had  for  that  purpose  as  are 
prescribed  in  this  chapter  for  the  sale  of  lands  of  which  he  died  seized 
except  as  hereinafter  provided. 


Historical:  Rev.  St.  1887,  Sec.  5532. 
Probate  Practice,  1864,  Sec.  182. 

California  Legislation:    Same:  C.  C 


P.  1872,  Sec.  15G5;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Conditions  of  Sale. 

Sec.  5533.  The  sale  must  be  made  subject  to  all  payments  that 
may  thereafter  become  due  on  such  contracts,  and  if  there  are  any 
such,  the  sale  must  not  be  confirmed  by  the  probate  judge  until  the 
purchasers  execute  a  bond  to  the  executor  or  administrator,  for  the 
benefit  and  indemnity  of  himself  and  of  the  persons  entitled  to  the  in- 
terest of  the  decedent  in  the  lands  so  contracted  for,  in  double  the 
whole  amount  of  payments  thereafter  to  become  due  on  such  contract, 
with  such  sureties  as  the  probate  judge  shall  approve. 


Historical:  Rev.  St.  1887,  Sec.  553^. 
See  Probate  Practice,  1864,  Sec.  183. 

California  Legislation:  Same:  C.  C. 
P.    1872,    Sec.    15  66;     Same  except 


"court"  and  "court  or  judge"  for  "pro- 
bate judge":  Deering's  Code,  ib.: 
Kerr's  Code,  ib. 


Same:  Bond  of  Purchser. 

Sec.  5534.  The  bond  must  be  conditioned  that  the  purchaser  will 
make  all  payments  for  such  land  that  shall  become  due  after  the  date 
of  the  sale,  and  will  fully  indemnify  the  executor  or  administrator, 
and  the  persons  so  entitled  against  all  demands,  costs,  charges  and 
expenses,  by  reason  of  any  covenant  or  agreement  contained  in  such 
contract. 


Historical:  Rev.  St.  1887,  Sec.  553  4. 
Bee  Probate  Practice,  1864,  Sec.  18  4. 

California  Legislation:    Same:  C.  C. 


\  1872,  Sec.  1567;  Deering»§  C«4#.  ib.J 

l^err's  Code,  ib. 
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Same:  Assignment  of  Contract. 

Sec.  5535.  Upon  the  confirmation  of  the  sale,  the  executor  or  ad- 
ministrator must  execute  to  the  purchaser  an  assignment  of  the  con- 
tract which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  title  and  interest  of  the  estate,  or  of  the  persons  entitled  to  the 
interest  of  the  decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and 
the  purchaser  has  the  same  rights  and  remedies  against  the  vendor 
of  such  land  as  the  decedent  would  have  had  if  he  were  living. 


Historical:  Rev.  St.  1887,  Sec.  5535. 
Probate  Practice,  1864,  Sec.  185. 

California  Legislation:    Same:  C.  C. 


P.  18  72,  Sec.  1568;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Satisfaction  of  Mortgages  and  Liens. 

Sec.  5536.  When  any  sale  is  made  by  an  executor  or  administrator, 
pursuant  to  the  provisions  of  this  chapter,  of  lands  subject  to  any 
mortgage  or  other  lien,  which  is  a  valid  claim  against  the  estate  of 
the  decedent,  and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the  sale, 
first  to  the  payment  and  satisfaction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.  The  application  of 
the  purchase  money  to  the  satisfaction  of  the  mortgage  or  lien  must 
be  made  without  delay;  and  the  land  is  subject  to  such  mortgage  or 
lien  until  the  purchase  money  has  been  actually  so  applied.  No  claim 
against  any  estate  which  has  been  presented  and  allowed  is  affected 
by  the  statute  of  limitations,  pending  the  proceedings  for  the  settle- 
ment of  the  estate. 

The  purchase  money,  or  so  much  thereof  as  may  be  sufficient  to 
pay  such  mortgage  or  lien,  with  interest,  and  any  lawful  costs  and 
charges  thereon,  may  be  paid  into  the  probate  court  to  be  received 
by  the  clerk  thereof,  whereupon  the  mortgage  or  lien  upon  the  land 
must  cease,  and  the  purchase  money  must  be  paid  over  by  the  clerk 
of  the  court  without  delay  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt,  to  secure  which  the  mortgage  or  other 
lien  was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  execu- 
tor or  administrator  unless  for  good  cause  shown,  after  notice  to  the 
executor  or  administrator,  the  court  otherwise  directs. 


Historical:  Rev.  St.  1887,  Sec.  5536. 
See  Probate  Practice,  1864,  Sec.  13C. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1569;  similar  as  amend- 


ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  First  Nat.  Bank  of  Hailey  v. 
Glenn  (1904)  10  Ida.  224;  77  Pac.  623. 


Mortgagor  May  Purchase. 

Sec.  5537.  At  any  sale,  under  order  of  the  probate  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof  may  be- 
come the  purchaser,  and  his  receipt  for  the  amount  due  him  from  the 
proceeds  of  the  sale  is  a  payment  pro  tanto.  If  the  amount  for  which 
he  purchased  the  property  is  insufficient  to  defray  the  expenses  and 
discharge  his  mortgage  or  lien,  he  must  pay  to  the  court  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses. 


Historical:  Rev.  St.  1887,  Sec.  5537. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1570;  same  as  amended 
except  "probate",  Hne  1,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Cited:  First  Nat.  Bank  of  Hailey  v. 
Glenn  (1904)  10  Ida.  224;  77  Pac.  623. 
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Liability  for  Misconduct  of  Sale. 

Sec.  5538.  If  there  is  any  neglect  ®r  misconduct  in  the  proceedin 
of  the  executor  in  relation  to  any  sale,  by  which  any  person  interested 
in  the  estate  suffers  damage,  the  party  aggrieved  may  recover  the 
same  in  an  action  upon  the  bond  of  the  executor  or  administrator,  or 
otherwise. 


Historical : 

See  Probate 

California 


Rev.  St. 

Practice, 


Legislation 


1887,  Sec.  5538. 
1864,  Sec,  188. 

Same:  C.  C. 


P.  18  72,  Sec.  1571;  Deering's  Code,  ib.; 

Kerr's  Code,  ib. 


Same:  Fraudulent  Sales. 

Sec.  5539.  Any  executor  or  administrator  who  fraudulently  sells 
any  real  estate  of  a  decedent  contrary  to,  or  otherwise  than  under, 
the  provisions  of  this  chapter,  is  liable  in  double  the  value  of  the 
land  sold,  as  liquidated  damages,  to  be  recovered  in  an  action  by  the 
person  having  an  estate  of  inheritance  therein. 


P.  1872,  Sec.  1572;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5539. 
Probate  Practice,  1864,  Sec.  189. 

California  Legislation:    Same:  C.  C. 

Actions  to  Vacate  Sales:  Limitations. 

Sec.  5540.  No  action  for  the  recovery  of  any  estate  sold  by  an 
executor  or  administrator  under  the  provisions  of  this  chapter,  can 
be  maintained  by  any  heir  or  other  person  claiming  under  the  dece- 
dent, unless  it  be  commenced  within  three  years  next  after  the  sale. 
An  action  to  set  aside  the  sale  may  be  instituted  and  maintained  at 
any  time  within  three  years  from  the  discovery  of  the  fraud,  or  other 
grounds,  upon  which  the  action  is  based. 


Historical:  Rev.  St.  1887,  Sec.  5540. 
See  Probate  Practice,  1864,  Sec.  190 
for  first  sentence. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1573;  same  except  the 


words  "the  settlement  of  the  final  ac- 
count of  the  executor  or  administra- 
tor" for  "the  sale",  line  4:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Exceptions  in  Cases  of  Disability. 

Sec.  5541.  The  preceding  section  shall  not  apply  to  minors  or 
others  under  any  legal  disability  to  sue  at  the  time  when  right  of  ac- 
tion first  accrues  but  all  such  persons  may  commence  an  action  at 
any  time  within  three  years  after  the  removal  of  the  disability. 


Historical:  Rev.  St.  1887,  Sec.  55  41. 
Probate  Practice,  1864,  Sec.  191. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1574;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Executor  to  Account  for  Sale. 

Sec.  5542.  When  a  sale  has  been  made  by  an  executor  or  admin- 
istrator of  any  property  of  the  estate,  real  or  personal,  he  must  re- 
turn to  the  probate  court,  at  its  next  term  thereafter,  an  account 
of  sales,  verified  by  his  affidavit.  If  he  neglects  to  make  such  return, 
he  may  be  punished  by  attachment,  or  his  letters  may  be  revoked, 
one  day's  notice  having  been  first  given  him  to  appear  and  show  cause 
why  such  attachment  should  not  issue,  or  such  revocation  should  not 
be  made. 
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Historical:  Rev.  St.  1887,  Sec.  5542. 
Probate  Practice,  1864,  Sec.  192. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1575;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Executors  Not  to  Purchase. 

Sec.  5543.  No  executor  or  administrator  must,  d;rectly  or  indirect- 
ly, purchase  any  property  of  the  estate  he  represents,  nor  must  he  be 
interested  in  any  sale. 


Historical:   Rev.  St.  18  87,  Sec.  5343. 


See  Probate  Practice,  186  4,  Sec.  1 
California  Legislation:    Same:  C. 


C. 


P.  1872,  Sec.  1576;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


CHAPTER  8. 

OF  THE  POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS. 


Section 

5550.  Executor  to  take  possession  of 
estate. 

5551.  Actions  by  and  against  execu- 
tors. 

55  52.    Actions  for  waste  and  trespass. 

55  5  3.     Same:    Actions  against  execu- 
tor. 

5554.  Settlement  of  partnership  busi- 
ness. 

5555.  Actions    by    administrator  on 
executor's  bond. 


Section 

5556.  Executors    failing    to  qualify: 
Joinder  as  parties. 

5557.  Executor  may  compound  with 
debtor. 

5558.  Action  to  set  aside  fraudulent 
transfer  by  decedent. 

555  9.     Same:       Creditors    to  secure 
costs. 

5560.     Same:    Disposition  of  property 
recovered. 


Note:  Executors  and  administrators  to  pay  taxes:  Sec.  1736;  Same: 
transfer  taxes:  Sees.  1881,  1883.  May  deposit  securities  belonging  to  the 
estate  with  guaranty  and  trust  companies:    Sec.  2965. 

Executor  to  Take  Possession  of  Estate. 

• 

Sec.  5550.  The  executor  or  administrator  must  take  into  posses- 
sion all  the  estate  of  the  decedent,  real  and  personal,  and  collect  all 
debts  due  to  the  decedent  or  to  the  estate.  For  the  purpose  of  bring- 
ing suits  to  quiet  title,  or  for  partition  of  such  estate,  the  possession 
of  the  executors  or  administrators  is  the  possession  of  the  heirs  or 
devisees ;  such  possession  by  the  heirs  or  devisees  is  subject,  however, 
to  the  possession  of  the  executor  or  administrator,  for  the  purposes  of 
administration  as  provided  in  this  title. 


Historical:  Rev.  St.  18  87,  Sec.  55  50. 
See  Probate  Practice,  1864,  Sec.  194 
for  first  sentence. 

California  legislation :  Same:  C.  C. 
P.  1872,  Sec.  1581;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Executors  and 
administrators  may  represent  corpor- 
ate stock  belonging  to  the  estate:  Sec* 
2736. 


Actions  by  and  Against  Executors. 

Sec.  5551.  Actions  for  the  recovery  of  any  property,  real  or  per- 
sonal, or  for  the  possession  thereof,  and  all  actions  founded  upon  con- 
tracts, may  be  maintained  by  and  against  executors  and  administra- 
tors, in  all  cases  in  which  the  same  might  have  been  maintained  by 
or  against  their  resective  testators  or  intestates. 


Historical:  Rev.  St.  188  7,  Sec.  55  51. 
Probate  Practice,  1864,  Sec.  195. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1582;  Deering's  Code, 
ib.;  broader  as  amended:  Kerr's  Code, 
ib. 
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Actions  for  Waste  and  Trespass. 

Sec.  5552.    Executors  and  administrators  may  maintain  actions 

against  any  person  who  has  wasted,  destroyed,  taken  or  carried  away, 
or  converted  to  his  own  use,  the  goods  of  their  testator  or  intestate, 
in  his  lifetime.  They  may  also  maintain  actions  for  trespass  com- 
mitted on  the  real  estate  of  the  decedent  in  his  lifetime. 


Historical:  Rev.  St.  1887,  Sec.  555  2. 
Probate  Practice,  1864,  Sec.  196. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1583;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Same:  Actions  Against  Executor. 

Sec.  5553.  Any  person  or  his  personal  representatives  may  main- 
tain an  action  against  the  executor  or  administrator  of  any  testator 
or  intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken  or  car- 
ried away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  the  real  estate  of  such  per- 
son. 


Historical:  Rev.  St.  1887,  Sec.  5553. 
Probata  Practice,  1864,  Sec.  197. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1584;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Settlement  of  Partnership  Business. 

Sec.  5554.  When  a  partnership  exists  between  the  decedent,  at  the 
time  of  his  death,  and  any  other  person,  the  surviving  partner  has  the 
right  to  continue  in  possession  of  the  partnership,  and  to  settle  its 
business,  but  the  interest  of  the  decedent  in  the  partnership  must 
be  included  in  the  inventory,  and  be  appraised  as  other  property. 
The  surviving  partner  must  settle  the  affairs  of  the  partnership  with- 
out delay,  and  account  with  the  executor  or  administrator,  and  pay 
over  such  balances  as  may  from  time  to  time  be  payable  to  him,  in 
right  of  the  decedent.  Upon  the  application  of  the  executor  or  adminis- 
trator, the  probate  judge  may,  whenever  it  appears  necessary,  order 
the  surviving  partner  to  render  an  account,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment;  and  the  executor 
or  administrator  may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained. 


Historical:  Rev.  St.  1887,  Sec.  5554. 
Probate  Practice,  1864,  Sec.  198. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1585;  same  as  amended 
except  "the  court  or  a  judge  thereof" 


for  "the  probate  judge",  last  sentence: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Johnson  v.  Fraser  (1888)  2 
Ida.  404;  18  Pac.  48. 


Actions  by  Administrator  on  Executor's  Bond. 

Sec.  5555.  An  administrator  may,  in  his  own  name,  for  the  use  and 
benefit  of  all  parties  interested  in  the  estate,  maintain  actions  on 
the  bond  of  an  executor,  or  of  any  former  administrator  of  the  same 
estate. 


Historical:  Rev.  St.  1887,  Sec.  5555, 
Probate  Practice,  1864,  Sec.  19  9. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1586;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Executors  Failing  to  Qualify:  Joinder  as  Parties. 

Sec.  5556.    In  actions  by  or  against  executors,  it  is  not  necessary 
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to  join  those  as  parties  to  whom  letters  were  issued,  but  who  have 
not  qualified. 


Historical:  Rev.  St.  1887,  Sec.  5556. 
Probate  Practice,  1864,  Sec.  200. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1587;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Executor  May  Compound  With  Debtor. 

Sec.  5557.  Whenever  a  debtor  of  a  decedent  is  unable  to  pay  all 
his  debts,  the  executor  or  administrator,  with  the  approbation  of  the 
probate  court  or  judge,  may  compound  with  him,  and  give  him  a 
discharge  upon  receiving  a  fair  and  just  dividend  of  his  effects.  A 
compromise  may  also  be  authorized,  when  it  appears  to  be  just,  and 
for  the  best  interest  of  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5557. 
Probate  Practice,  1864,  Sec.  201. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1588;  same  except  "the 


court  or  a  judge  thereof"  for  "the 
probate  court  or  judge":  Deering's 
Code,  ib. ;  Kerr's  Code,  ib. 


Action  to  Set  Aside  Fraudulent  Transfer  by  Decedent. 

Sec.  5558.  When  there  is  a  deficiency  of  assets  in  the  hands  of  an 
executor  or  administrator,  and  when  the  decedent,  in  his  lifetime,  has 
conveyed  any  real  estate,  or  any  rights  or  interests  therein,  with  in- 
tent to  defraud  his  creditors,  or  to  avoid  any  right,  debt,  or  duty  of 
any  person,  or  has  so  conveyed  such  estate  that  by  law  the  deeds  or 
conveyances  are  void  as  against  the  creditors,  the  executor  or  adminis- 
trator must  commence  and  prosecute  to  final  judgment  any  proper  ac- 
tion for  the  recovery  of  the  same;  and  may  recover  for  the  benefit  of 
the  creditors  all  such  real  estate  so  fraudulently  conveyed;  and  may 
also,  for  the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels, 
rights,  or  credits  whieh  have  been  so  conveyed  by  the  decedent  in  his 
lifetime,  whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance. 


Historical:  Rev.  St.  18  87,  Sec.  5  55  8. 
Probate  Practice,-  1864,  Sec.  202. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1589;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Fraudulent  Intent  Necessary:  Where 
it  is  shown  that  a  decedent,  •  in  mak- 


ing a  conveyance  to  his  daughter,  act- 
ed in  perfect  good  faith,  and  it  is  not 
claimed  that  such  decedent  had  any 
intent  to  defraud,  an  action  cannot 
be  maintained  under  this  section. 
Brown  v.  Perrault  (1898)  5  Ida.  728; 
51  Pac.  752. 


Same:  Creditors  to  Secure  Casts. 

Sec.  5559.  No  executor  or  administrator  is  bound  to  sue  for  such 
estate  as  mentioned  in  the  preceding  section,  for  the  benefit  of  the 
creditors,  unless  on  application  of  creditors,  who  must  pay  such  part 
of  the  costs  and  expenses  of  the  suit  or  give  such  security  to  the  execu- 
tor or  administrator  therefor,  as  the  probate  judge  shall  direct. 


Historical:  Rev.  St.  1887,  Sec.  5559. 
See  Probate  Practice,  1864,  Sec.  203. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1590;  same  as  amended 


except  "the  court  or  a  judge  thereof" 
for    "the    probate    judge"    last    line:  . 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Disposition  of  Property  Recovered. 

Sec.  5560.  All  real  estate  so  recovered  must  be  sold  for  the  pay- 
ment of  debts  in  the  same  manner  as  if  the  decedent  had  died  seized 
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thereof,  upon  obtaining  an  order  therefor  from  the  probate  court; 
and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so  recov- 
ered must  be  appropriated  in  payment  of  the  debts  of  the  decedent 
in  the  same  manner  as  other  property  in  the  hands  of  the  executor 
or  administrator. 


Historical:  Rev.  St.  18  87,  Sec.  5  560. 
Probate  Practice,  1864,  Sec.  204. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1591;  same  as  amended 
except  "probate",  line  3,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  9. 

OF  THE  CONVEYANCE  OF  REAL  ESTATE  IN  PERFORMANCE  OF 

CONTRACTS. 


Section 

5  5  65.     Performance  of  decedent's  con- 
tract. 

Petition  for  conveyance. 

Hearing  and  contest. 

Order  for  conveyance. 

Conveyance  and  record  of  pa- 
pers. 

Dismissal:     Action  in  District 

Court. 


5566. 
5  5  6  7. 
556S. 
5569. 

55  70. 


Section 

5  5  71.    Effect  of  conveyance. 

Decree  passes  title. 

Enforcement  of  decre6. 

Conveyance  to  successor  in  in- 
terest. 

5575.    Surrender  of  possession  may  be 
ordered. 


5572. 
5573. 
5574. 


Performance  of  Decedent's  Contract. 

Sec.  5565.  When  a  person  who  is  bound  by  contract  in  writing 
to  convey  any  real  estate,  dies  before  making  the  conveyance,  where 
such  decedent,  if  living,  might  be  compelled  to  make  such  convey- 
ance, the  probate  court  may  make  a  decree  authorizing  and  directing 
his  executor,  or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto. 


Historical:  Rev.  St.  18  8  7,  Sec.  5565. 
.See  Probate  Practice,  1864,  Sec.  205. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1597;  similar  as  amend- 
ed: Deering's  Code,  ib.;  as  amended; 
Kerr's  Code,  ib. 


Petition  for  Conveyance. 

Sec.  5566.  On  the  presentation  of  a  verified  petition  by  any  person 
claiming  to  be  entitled  to  such  conveyance  from  an  executoi  or  admin- 
istrator, setting  forth  the  facts  upon  which  the  claim  is  predicated, 
the  probate  court  must  appoint  a  time  and  place  for  hearing  the  peti- 
tion, at  a  regular  term  of  the  court,  and  must  order  notice  thereof 
to  be  published  at  least  four  successive  weeks  before  such  hearing, 
in  such  newspaper  in  this  State  as  he  may  designate. 


Historical:  Rev.  ft.  1887,  Sec.  5566. 
See  Probate  Practice,  1864,  Sec.  206. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec  1598;  ::ame  as  amended 
except  "tho  court  or  judg^  thereof" 


for  "the  probate  court",  and  the  words 
"at  a  regular  term  of  the  court"  omit- 
ted: Deering-'s  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ib 


Hearing  and  Contest. 

Sec.  5567.  At  the  time  and  place  appointed  for  the  hearing,  or 
at  such  other  time  to  which  the  same  may  be  postponed,  upon  satis- 
factory proof,  by  affidavit  or  otherwise,  of  the  due  publication  of  the 
notice,  the  court  must  proceed  to  a  hearing,  and  all  persons  interested 
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in  the  estate  may  appear  and  contest  such  petition,  by  filing  their  ob- 
jections in  writing,  and  the  court  may  examine,  on  oath,  the  petitioner 
and  all  who  may  be  produced  before  him  for  that  purpose. 


Historical:  Rev.  St.  1887,  Sec.  5567. 
Probate  Practice,  186  4,  Sec.  Z01. 

'  California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1599;  Deering-'s  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Order  for  Conveyance. 

Sec.  5568.  If,  after  a  full  hearing  upon  the  petition  and  objections, 
and  examination  of  the  facts  and  circumstances  of  the  claim,  the 
court  is  satisfied  that  the  petitioner  is  entitled  to  a  conveyance  of  the 
real  estate  described  in  the  petition,  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  execute  a  conveyance  thereof 
to  the  petitioner  must  be  made,  entered  on  the  minutes  of  the  court, 
and  recorded. 


Historical:  Rev.  St.  1887,  Sec.  5568. 
See  Probate  Practice,  1864,  Sec.  208. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1600;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
lb. 


Conveyance  and  Record  of  Papers. 

Sec.  5569.  The  executor  or  administrator  must  execute  the  con- 
veyance according  to  the  directions  of  the  decree,  a  certified  copy 
of  which  must  be  recorded  with  the  deed  in  the  office  of  the  recorder 
of  the  county  where  the  land  lies,  and  is  'prima  facie  evidence  of  the 
correctness  of  the  proceedings,  and  of  the  authority  of  the  executor 
or  administrator  to  make  the  conveyance. 


Historical:  Rev.  St.  1887,  Sec.  5569. 

California  Legislation:  Same  ex- 
cept "primary"  for  "prima  facie":  C. 


C.    P.    1872,    Sec.    1601;    similar  as 
amended:     Deering-'s   Code,   ib.;  as 
amended:    Kerr's  Code,  ib. 


Dismissal:  Action  in  District  Court. 

Sec.  5570.  If,  upon  hearing  in  the  probate  court,  as  hereinbefore 
provided,  the  right  of  the  petitioner  to  have  a  specific  performance 
of  the  contract  is  found  to  be  doubtful,  the  court  must  dismiss  the 
petition  without  prejudice  to  the  rights  of  the  petitioner,  who  may, 
at  any  time  within  six  months  thereafter,  proceed,  in  the  District 
Court,  to  enforce  a  specific  performance  thereof. 


Historical:  Rev.  St.  1887,  Sec.  557  0. 
Probate  Practice,  1864,  Sec.  210. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1602;  same  as  amended 


except  "in  the  probate  court",  line  1, 
omitted  and  "by  action"  for  "in  the 
District  Court":  Deering-'s  Code,  ib.; 
as  amended:    Kerr's  Code,  ib. 


Effect  of  Conveyance. 

Sec.  5571.  Every  conveyance  made  in  pursuance  of  a  decree  of  the 
probate  court,  as  provided  in  this  chapter,  shall  pass  the  title  to  the 
estate  contracted  for  as  fully  as  if  the  contracting  party  himself  was 
still  living  and  executed  the  conveyance. 


Historical:  Rev.  St.  1887,  Sec.  5571. 
Probate  Practice,  1864,  Sec.  211. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1603;  same  as  amended 


except  the  words  "of  the  probate 
court"  omitted:  Deering's  Code,  ib.; 
similar  as  amended:    Kerr's  Code,  ib, 


Decree  Passes  Title. 

Sec.  5572.    A  copy  of  the  decree  for  a  conveyance  made  by  the  pro- 
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bate  court,  and  duly  certified  and  recorded  in  the  office  of  the  recorder 
of  the  county  where  the  lands  lie,  gives  the  person  entitled  to  the  con- 
veyance a  right  to  the  possession  of  the  lands  contracted  for,  and  to 
hold  the  same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance  of  the 
decree. 


Historical:  Rev.  St.  1887,  Sec.  5572. 
Probate  Practice,  1864,  Sec.  212. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1604;  same  as  amended 


except  "as  provided  in  this  chapter" 
for  "made  by  the  probate  court",  line 
1:  Deering's  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ib. 


Enforcement  of  Decree. 

Sec.  5573.  The  recording  of  any  decree,  as  provided  in  the  preced- 
ing section,  shall  not  prevent  the  court  making  the  decree  from  en- 
forcing the  same  by  other  process. 


Historical:  Rev.  St.  1887,  Sec.  5573. 
Probate  Practice,  1864,  Sec.  213. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1605;  Deering's  Code, 
ib.;  as  amended:    Kerr's  Code,  ib. 


Conveyance  to  Successor  in  Interest. 

Sec.  5574.  If  the  person  entitled  to  the  conveyance  dies  before 
the  commencement  of  the  proceedings  therefor  under  this  chapter,  or 
before  the  completion  of  the  conveyance,  any  person  entitled  to  suc- 
ceed to  his  rights  in  the  contract,  or  the  executor  or  administrator 
of  such  decedent,  may,  for  the  benefit  of  the  person  so  entitled,  com- 
mence such  proceedings,  or  prosecute  any  already  commenced,  and  the 
conveyance  must  be  so  made  as  to  vest  the  estate  in  the  persons 
entitled  to  it,  or  in  the  executor  or  administrator,  for  their  benefit. 


Historical:  Rev.  St.  1887,  Sec.  5574. 
See  Probate  Practice,  1864,  Sec.  214. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1606;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Surrender  of  Possession  May  be  Ordered. 

Sec.  5575.  The  decree  provided  for  in  this  chapter  may  direct  the 
possession  of  the  property  therein  described  to  be  surrendered  to  the 
person  entitled  thereto,  upon  his  producing  the  deed  and  a  certified 
copy  of  the  decree,  when,  by  the  terms  of  the  contract,  possession  is 
to  be  surrendered. 


Historical:  Rev.  St.  1887,  Sec.  5575. 

California  Legislation :  Same:  C.  C. 
P.    1872,   Sec.    1607;    Deering's  Code, 


ib.;  similar 
Code,  ib. 


as  amended; 


Kerr's 


CHAPTER  10 
OF  ACCOUNTS  AND  OF  THE  PAYMENT  OF  DEBTS. 


Section 
5580. 

5581. 
5582. 

5583. 


Executors  not  personally  lia- 
ble for  debts  except  by  writ- 
ing. 

Executors  chargeable  with 
whole  estate. 

Same:    Not  to  profit  or  suffer 

loss. 

Same:  Liability  for  uncollect- 
ed debts. 


Section 

5  58  4.    Compensation  of  executors. 

5585.  Executors     not     to  purchase 
claims. 

5586.  Commissions  of  executors. 

5587.  Partial  accounts  of  executors. 

5  5  8  8.     Citation  to  account. 

5  589.     Same:    Petition  for  citation. 
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Section 

Section 

5590. 

Same:    Citation  on  petition. 

5606. 

5591. 

Objections  to  account. 

5607. 

5592. 

Procedings  to  compel  account. 

5593. 

Account  after  expiration  of  no- 
tice to  creditors. 

5608. 
5609. 

5594. 

Same:    After  authority  ceases. 

5610. 

5595. 

Neglect   to   account:  Revoca- 
tion of  authority. 

5611. 

5596. 

Vouchers  to  be  produced. 

5612. 

5597. 

Samp'       Claims   under  twentv 
dollars. 

5613. 

5598. 

Notice  of  settlement. 

5614. 

5599. 

Same:    Final     settlement  and 
distribution. 

5615. 

5600. 

Exceptions  to  settlement. 

5616. 

5601. 

Same:  Hearing. 

5617. 

5602. 

Conclusiveness    of  settlement. 

5618. 

5603. 

Proof  of  notice  of  settlement. 

5604. 

Sale  of  personalty  in  lieu  of 
realty. 

5619. 

5605. 

Investment   of   funds  pending 
settlement. 

Order  of  payment  of  debts. 

Same:  Preference  of  mort- 
gage. 

Same:    Payment   of  dividends. 

Payment  of  funeral  expenses. 

Order  for  payment  of  debts. 

Contingent  and  disputed 
claims. 

Liability  of  executor  after  de- 
cree. 

Claims  not  included  in  order. 

Payment  of  legacies  and  dis- 
tribution. 

Final  account. 

Same:    Neglect  to  render. 

Settlement  of  accounts  of  trus- 
tees. 

Same:  Compensation  of  trus- 
tees. 

Same:    Appeal  from  decree. 


Executors  Not  Personally  Liable  for  Debts  Except  by  Writing. 

Sec.  5580.  No  executor  or  administrator  is  chargeable  upon  any 
special  promise  to  answer  damages  or  to  pay  the  debts  of  the  testator 
or  intestate  out  of  his  own  estate,  unless  the  agreement  for  that  pur- 
pose, or  some  memorandum  or  note  thereof,  is  in  writing  and  signed 
by  such  executor  or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 


Historical:  Rev.  St.  1887,  Sec.  5580. 
Probate  Practice,  1864,  Sec.  215. 

California  Legislation:    Same:  CO. 


P.  1872,  Sec.  1612;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Executors  Chargeable  With  Whole  Estate. 

Sec.  5581.  Every  executor  and  administrator  is  chargeable  in  his 
account  with  the  whole  of  the  estate  of  the  decedent  which  may  come 
into  his  possession,  at  the  value  of  the  appraisement  contained  in  the 
inventory,  except  as  provided  in  the  following  sections,  and  with  all 
the  interest,  profit,  and  income  of  the  estate. 


Historical:  Rev.  St.  188  7,  Sec.  5581. 
Probate  Practice,  1864,  Sec.  216. 

California  Legislation :   Same:    C.  C. 


P.  1872,  Sec.  1613; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Same:  Not  to  Profit  or  Suffer  Loss. 

Sec.  5582.  He  shall  not  make  profit  by  the  increase,  nor  suffer 
loss  by  the  decrease  or  destruction,  without  his  fault,  of  any  part 
of  the  estate.  He  must  account  for  the  excess  when  he  sells  any  part 
of  the  estate  for  more  than  the  appraisement,  and  if  any  is  sold  for 
less  than  the  appraisement,  he  is  not  responsible  for  the  loss,  if  the 
sale  has  been  justly  made. 


Historical:  Rev.  St.  18  87,  Sec.  55  82. 
Probate  Practice,  1864,  Sec.  217. 

California  Legislation:   Same:  C  C. 


P.  1872,  Sec.  1614; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 
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Same :  Liability  for  Uncollected  Debts. 

Sec.  5583.  No  executor  or  administrator  is  accountable  for  any 
debts  due  to  the  decedent,  if  it  appears  that  they  remain  uncollected 
without  his  fault. 


Historical:  Rev.  St.  1887,  Sec.  5583. 
Probate  Practice,  18  64,  Sec.  218. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1615;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Compensation  of  Executors. 

Sec.  5584.  He  shall  be  allowed  all  necessary  expenses  in  the  care, 
management,  and  settlement  of  the  estate,  and  for  his  services  such 
fees  as  provided  in  this  chapter;  but  when  the  decedent,  by  his  will, 
makes  some  other  provision  for  the  compensation  of  his  executor,  that 
shall  be  a  full  compensation  for  his  services,  unless,  by  a  written  in- 
strument filed  in  the  probate  court,  he  renounce  all  claim  for  compen- 
sation provided  by  the  will. 


Historical:  Rev.  St.  1887,  Sec.  5584. 
Probate  Practice,  1864,  Sec.  219. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1616;  similar  as  amend- 
ed: Deering-'s  Code,  ib.;  as  amended: 
Kerr's  Code,  ib. 


Executors  Not  to  Purchase  Claims. 

Sec.  5585.  No  administrator  or  executor  shall  pi  rchase  any  claim 
against  the  estate  he  represents;  and  if  he  pays  any  claim  for  less 
than  its  nominal  value  he  is  only  entitled  to  charge  in  his  account  the 
amount  he  actually  paid. 


P.  1872,  Sec.  1617;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5585. 
Probate  Practice,  1864,  Sec.  220. 

California  Legislation:  Same:   C.  C. 

Commissions  of  Executors. 

Sec.  5586.  When  no  compensation  is  provided  by  the  will,  or  the 
executor  renounces  all  claim  thereto,  he  must  be  allowed  commissions 
upon  the  amount  of  the  estate  accounted  for  by  him,  as  follows :  For 
the  first  thousand  dollars,  at  the  rate  of  seven  per  cent ;  for  all  above 
that  sum  and  not  exceeding  ten  thousand  dollars,  at  the  rate  of  five 
per  cent ;  for  all  above  that  sum,  at  the  rate  of  four  per  cent ;  and  the 
same  commission  must  be  allowed  administrators.  In  all  cases,  such 
further  allowance  may  be  made  as  the  probate  judge  may  deem  just 
and  reasonable,  for  any  extraordinary  service.  The  total  amount  of 
such  allowance  must  not  exceed  the  amount  of  commissions  allowed 
by  this  section. 


Historical:  Rev.  St.  18  87,  Sec.  55  86. 
Probate  Practice,  1864,  Sec.  221. 

California  Legislation :  Same  ex- 
cept "whole"  inserted  before  "estate", 


line  3:  C.  C.  P.  1872,  Sec.  1618;  simi- 
lar with  additional  provisions  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:    Kerr's  Code,  ib. 


Partial  Accounts  of  Executors. 

Sec.  5587.  At  the  third  term  of  the  court  after  his  appointment, 
and  thereafter  at  any  time  when  required  by  the  court,  either  upon 
its  own  motion  or  upon  the  application  of  any  person  interested  in 
the  estate,  the  executor  or  administrator  must  render,  for  the  infor- 
mation of  the  court,  an  exhibit  under  oath,  showing  the  amount  of 
money  received  and  expended  by  him,  the  amount  of  all  claims  pre- 
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sented  against  the  estate  and  the  names  of  the  claimants,  and  all 
other  matters  necessary  to  show  the  condition  of  its  affairs. 


Historical:  Rev.  St.  1887,  Sec.  5587. 
Probate  Practice,  1864,  Sec.  222. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1622;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Citation  to  Account. 

Sec.  5588.  If  the  executor  or  administrator  fails  to  render  an  ex- 
hibit at  the  third  term  of  the  court,  the  judge  of  the  probate  court 
must  cause  a  citation'  to  be  issued  requiring  him  to  appear  and  ren- 
der it. 


Historical:  Rev.  St.  1887,  Sec.  5  588. 
Probate  Practice,  1864,  Sec.  223. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1623;  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib 


Same:  Petition  for  Citation. 

Sec.  5589.  Any  person  interested  in  the  estate  may,  at  any  time 
before  the  final  settlement  of  accounts,  present  his  petition  to  the 
probate  judge,  praying  that  the  executor  or  administrator  be  required 
to  appear  and  render  such  exhibit,  setting  forth  the  facts  showing 
that  it  is  necessary  and  proper  that  such  an  exhibit  should  be  made. 


Historical:  Rev.  St.  188  7,  Sec.  5589. 
Probate  Practice,  186  4,  Sec.  22  4. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1624;  same  as  amended 


except  "the  court  or  a  judge  thereof" 
for  "the  probate  judge":  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Citation  on  Petition. 

Sec.  5590.  If  the  judge  is  satisfied,  either  from  the  oath  of  the 
applicant  or  from  any  other  testimony  offered,  that  the  facts  alleged 
are  true,  and  considers  the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  administrator,  requir- 
ing him  to  appear  at  some  day  to  be  named  in  the  citation,  which 
must  be  during  a  term  of  the  court,  and  render  an  exhibit  as  prayed 
for. 


Historical:  Rev.  St.  1887,  Sec.  5590. 
Probate  Practice,  1864,  Sec.  225. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1625;  same  as  amended 
except  "the  court  or  a  judge  thereof" 


for  "the  judge",  line  1,  and  the  words 
"which  must  be  during  a  term  of  the 
court"  are  omitted:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Objections  to  Account. 

Sec.  5591.  When  an  exhibit  is  rendered  by  an  executor  or  admin- 
istrator, any  person  interested  may  appear  and,  by  objections  in  writ- 
ing, contest  any  account  or  statement  therein  contained.  The  court 
may  examine  the  executor  or  administrator,  and  if  he  has  been  guilty 
of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the  estate,  his 
letters  must  be  revoked. 


P.  1872,  Sec.  1626;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5  591. 
Probate  Practice,  1864,  Sec.  226. 

California  Legislation:  Same:   C.  C. 

Proceedings  to  Compel  Account. 

Sec.  5582.  If  any  executor  or  administrator  neglects  or  refuses 
to  appear  and  render  an  exhibit,  after  having  been  duly  cited,  an 
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attachment  may  be  issued  against  him  and  such  exhibit  enforced,  or 
his  letters  may  be  revoked,  in  the  discretion  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5592. 
Probate  Practice,  1864,  Sec.  22  7. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1627; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Account  After  Expiration  of  Notice  to  Creditors. 

Sec.  5593.  Within  thirty  days  after  the  expiration  of  the  time 
mentioned  in  the  notice  to  creditors  within  which  claims  must  be 
exhibited,  every  executor  or  administrator  must'  render  a  full  account 
and  report  of  his  administration.  If  he  fails  to  present  his  account 
the  court  or  judge  must  compel  the  rendering  of  the  account  by 
attachment,  and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must  issue  unless 
a  citation  has  been  first  issued,  served,  and  returned,  requiring  the 
executor  or  administrator  to  appear  and  show  cause  why  an  attach- 
ment should  not  issue.  Every  account  must  exhibit  all  debts  which 
have  been  presented  and  allowed  during  the  period  embraced  in  the 
account. 


Historical:  Rev.  St.  1887,  Sec.  5593. 
See  Probate  Practice,  1864,  Sec.  2  28. 

California  Legislation:  Similar  but 
time  for  rendering  account  different: 


C.  C.  P.  1872,  Sec.  1628;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  After  Authority  Ceases. 

Sec.  5594.  When  the  authority  of  an  executor  or  administrator 
ceases  or  is  revoked  for  any  reason,  he  may  be  cited  to  account  before 
the  probate  court  at  the  instance  of  the  person  succeeding  to  the  ad- 
ministration of  the  same  estate,  in  like  manner  as  he  might  have  been 
cited  by  any  person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator. 


Historical:  Rev.  St.  1887,  Sec.  5594. 
Probate  Practice,  1864,  Sec.  229. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1629;  same  as  amended 
except  "probate"  court  omitted;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Neglect  to  Account  :  Revocation  of  Authority. 

Sec.  5595.  If  the  executor  or  administrator  resides  out  of  the  coun- 
ty, or  absconds,  or  conceals  himself,  so  that  the  citation  cannot  be 
personally  served,  and  neglects  to  render  an  account  within  thirty 
days  after  the  time  above  prescribed,  or  if  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where  the  attach- 
ment has  been  executed,  his  letters  must  be  revoked. 


"prescribed",  line  4:  C.  C.  P.  1872, 
Sec.  1630;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5595. 
Probate  Practice,  1&64,  Sec.  2  30. 

California  ^Legislation:  Same  ex- 
cept "in  this  article"   inserted  after 

Vouchers  to  be  Produced. 

Sec.  5596.  In  rendering  his  account,  the  executor  or  administrator 
must  produce  and  file  vouchers  for  all  charges,  debts,  claims,  and 
expenses  which  he  1ms  paid,  which  must  remain  in  the  court ;  and  he 
may  be  examined  on  oath  touching  such  payments,  and  also  touching 
any  property  and  effects  of  the  decedent,  and  the  disposition  thereof. 
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When  any  voucher  is  required  for  other  purposes,  it  may  be  with- 
drawn on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost,  or  for 
other  good  reason  cannot  be  produced  on  the  settlement,  the  payment 
may  be  proved  by  the  oath  of  any  competent  witness. 


Historical:  Rev.  St.  1887,  Sec.  5596. 
Probate  Practice,  1864,  Sec.  231. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1631;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Claims  Under  Twenty  Dollars. 

Sec.  5597.  On  the  settlement  of  his  account  he  may  be  allowed 
any  item  of  expenditure,  not  exceeding  twenty  dollars,  for  which  no 
voucher  is  produced,  if  such  item  be  supported  by  his  own  uncon- 
tradicted oath  positive  to  the  fact  of  payment,  specifying  when, 
where,  and  to  whom  it  was  made;  but  such  allowances  in  the  whole 
must  not  exceed  five  hundred  dollars  against  any  one  estate. 


Historical:  Rev.  St.  1887,  Sec.  5597. 
Probate  Practice,  1864,  Sec.  232. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1632;  same  with  addi- 
tions as  amended:  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  of  Settlement. 

Sec.  5598.  When  any  account  is  rendered  for  settlement,  the  court 
or  judge  must  appoint  a  day  for  the  settlement  thereof ;  the  clerk  must 
thereupon  give  notice  thereof,  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  appointed  for  the 
settlement  of  the  account,  which  must  be  on  some  day  of  a  term 
of  the  court.  The  court  or  probate  judge  may  order  such  further 
notice  to  be  given  as  may  be  proper. 


Historical:  Rev.  St.  1887,  Sec.  5598. 
Probate  Practice,  1864,  Sec.  233. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1633;  similar  as  amend- 
ed: Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 


Same:  Final  Settlement  and  Distribution. 

Sec.  5599.  If  the  account  mentioned  in  the  preceding  section  be 
for  a  final  settlement,  and  a  petition  for  the  final  distribution  of  the 
estate  be  filed  with  said  account,  the  notice  of  the  settlement  must 
state  those  facts,  which  notice  must  be  given  by  posting  or  publication, 
as  the  court  may  direct,  and  for  such  time  as  may  be  ordered.  On  the 
settlement  of  said  account,  distribution  and  partition  of  the  estate  to 
all  entitled  thereto  may  be  immediately  had  without  further  notice  or 
proceedings. 


Historical:   Rev.  St.  1887,  Sec.  5599. 

California  Legislation :  See:  C.  C. 
P.  1872,  Sec.  1634;  same  as  amended: 


Deering's  Code,  ib.;  similar  as  amend- 
ed:  -Kerr's  Code,  ib. 


Exceptions  to  Settlement. 

Sec.  5600.  On  the  day  appointed,  or  any  subsequent  day  to  which 
the  hearing  may  be  postponed  by  the  court,  any  person  interested  in 
the  estate  may  appear  and  file  his  exceptions  in  writing  to  the  account 
and  contest  the  same. 


Historical:  Rev.  St.  1887,  Sec.  5600. 
Probate  Practice,  18  64,  Sec.  2  3  4. 


P.  1872,  Sec.  1635;  Deeringr's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:   Same:   C.  C. 
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Same:  Hearing. 

Sec.  5601.  All  matters,  including  allowed  claims  not  passed  upon 
on  the  settlement  of  any  former  account,  or  on  rendering  an  exhibit, 
or  on  making  a  decree  of  sale,  may  be  contested  by  the  heirs  for 
cause  shown.  The  hearing  and  allegations  of  the  respective  parties 
may  be  postponed  from  time  to  time,  when  necessary,  and  the  court 
may  appoint  one  or  more  referees  to  examine  the  accounts  and  make 
report  thereon,  subject  to  confirmation;  and  may  allow  a  reasonable 
compensation  to  the  referees,  to  be  paid  out  of  the  estate  of  the  de- 
cedent. 


Historical:  Rev.  St.  1887,  Sec.  5601. 
See  Probate  Practice,  1864,  Sees.  235, 
236. 


California  ^Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1636;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Conclusiveness  of  Settlement. 

Sec.  5602.  The  settlement  of  the  account  and  the  allowance  thereof 
by  the  court,  or  upon  appeal,  is  conclusive  against  all  persons  in  any 
way  interested  in  the  estate,  saving,  however,  to  all  persons  laboring 
under  any  legal  disability,  their  rights  to  proceed  against  the  execu- 
tor or  administrator,  either  individually  or  upon  his  bond,  within  two 
years  after  their  respective  disabilities  cease;  and  in  any  action 
brought  by  any  such  person,  the  allowance  and  settlement  of  the 
account  is  prima  facie  evidence  of  its  correctness. 


Historical:  Rev.  St.  18  8  7,  Sec.  5602. 
Probate  Practice,  1864,  Sec.  237. 

California  Legislation :  Same  ex- 
cept "primary"  for  "prima  facie",  last 


line:  C.  C.  P.  1872,  Sec.  1637;  simi- 
lar as  amended:  Deering-'s  Code,  ib.; 
Kerr's  Code,  ib. 


Proof  of  Notice  of  Settlement. 

Sec.  5603.  The  account  must  not  be  allowed  by  the  court  until  it 
is  first  proved  that  notice  has  been  given  as  required  by  this  chapter, 
and  the  decree  must  show  that  such  proof  was  made  to  the  satisfac- 
tion of  the  court,  and  is  conclusive  evidence  of  the  fact. 


Historical:  Rev.  St.  1887,  Sec.  5603. 
Probate  Practice,  1864,  Sec.  238. 

California  Legislation :   Same:   C.  C. 


P.  1872,  Sec.  1638;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sale  of  Personalty  in  Lieu  of  Realty. 

Sec.  5604.  Whenever  it  appears  to  the  court  on  any  hearing  of 
an  application  for  the  sale  of  real  property,  that  it  would  be  for  the 
interest  of  the  estate  that  personal  property  of  the  estate,  or  some 
part  of  such  property,  should  be  first  sold,  the  court  may  decree  the 
sale  of  such  personal  property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  application  had  been 
made  for  the  sale  of  such  personal  property  in  the  first  instance. 


Historical:  Rev.  St.  18  87,  Sec.  5604. 
California    Legislation:     No  such 


provision  in  C.  C.  P.  1872 
Deering-'s  Code,  Sec.  1639. 


Same; 


Investment  of  Funds  Pending  Settlement. 

Sec.  5605.  Pending  the  settlement  of  any  estate,  on  the  petition  of 
any  party  interested  therein,  and  upon  good  cause  shown  therefor, 
the  court  may  order  any  moneys  in  the  hands  of  the  executors  or 
administrators  to  be  invested  for  the  benefit  of  the  estate  in  securities 
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of  the  United  States  or  of  this  State.  Such  order  can  only  be  made 
after  publication  of  notice  of  the  petition  in  some  newspaper  to  be 
designated  by  the  court  or  judge  thereof. 


Historical:   Rev.  St.  1887,  Sec.  5  60  5. 

California  Legislation:  No  such 
provision   in   C.    C.    P.    1872;  same: 


Deering's  Code,  Sec.  1640;  Kerr's 
Code,  ib. 


Order  of  Payment  of  Debts. 

Sec.  5606.  The  debts  of  the  estate  must  be  paid  in  the  following 
order : 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness ; 

3.  Debts  having  preference  by  the  laws  of  the  United  States ; 

4.  Judgments  rendered  against  the  decedent  in  his  lifetime,  and 
mortgages  in  the  order  of  their  date ; 

5.  All  other  demands  against  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5606. 
Probate  Practice,  1864,  Sec.  239. 

California  Legislation:  Same  ex- 
cept the  words  "subject  to  the  pro- 
visions of  section  1205"  are  inserted 
after  "estate",  line  1:  C.  C.  P.  1872, 
Sec.  1643;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Mortgage  Claim:  A  mortgagee  can 
acquire  no  advantage  or  preference 
over  other  creditors  by  being  allowed 
to  present  his  claim,  and  to  thereafter 
foreclose  his  mortgage  for  the  amount 
remaining  unpaid.  First  Nat.  Bank 
of  Hailey  v.  Glenn  (1904)  10  Ida. 
224;  77  Pac.  623. 


Same:  Preference  of  Mortgage. 

Sec.  5607.  The  preference  given  in  the  preceding  section  to  a 
mortgage  only  extends  to  the  proceeds  of  the  property  mortgaged. 
If  the  proceeds  of  such  property  are  insufficient  to  pay  the  mortgage, 
the  part  remaining  unsatisfied  must  be  classed  with  the  other  de- 
mands against  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  56  07. 
Probate  Practice,  1864,  Sec.  240. 

California  Legislation :   Same:   C.  C. 

P.  1872,  Sec.  1644;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  First  Nat.  Bank  of  Hailey  v. 
Glenn  (1904)  10  Ida.  224;  77  Pac. 
623. 


Same:  Payment  of  Dividends. 

Sec.  5608.  If  the  estate  is  insufficient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  must  be  paid  a  dividend  in  proportion  to  his 
claim;  and  no  creditor  of  any  one  class  shall  receive  any  payment 
until  all  those  of  the  preceding  class  are  fully  paid. 


Historical:  Rev.  St.  18  87,  Sec.  5  6  08. 
Probate  Practice,  1864,  Sec.  2  41. 

California  Legislation :   Same:   C.  C. 


P.  1872,  Sec.  1645;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Payment  of  Funeral  Expenses. 

Sec.  5609.  The  executor  or  administrator,  as  soon  as  he  has  suffi- 
cient funds  in  his  hands,  must  pay  the  funeral  expenses  and  the  ex- 
penses of  the  last  sickness,  and  the  allowance  made  to  the  family  of 
the  decedent.  He  may  retain  in  his  hands  the  necessary  expenses 
of  the  administration,  but  he  is  not  obliged  to  pay  any  other  debt  or 
any  legacy  until,  as  prescribed  in  this  chapter,  the  payment  has  been 
ordered  by  the  court. 
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Historical:  Rev.  St.  18  87,  Sec.  5609. 
See  Probate  Practice,  1864,  Sec.  242. 

California  Legislation :   Same:   C.  C. 


P.  1872,  Sec.  1646;  Deering's  code, 
ib.;  Kerr's  Code,  ib. 


Order  for  Payment  of  Debts. 

Sec.  5610.  Upon  the  settlement  of  the  accounts  of  the  executor 
or  administrator,  as  required  in  this  chapter,  the  court  must  make 
an  order  for  the  payment  of  the  debts,  as  the  circumstances  of  the 
estate  require.  If  there  are  not  sufficient  funds  in  the  hands  of  the 
executor  or  administrator,  the  court  must  specify  in  the  decree  the 
sum  to  be  paid  to  each  creditor.  If  the  whole  property  of  the  estate 
be  exhausted  by  such  payment  or  distribution,  such  account  must  be 
considered  as  a  final  account,  and  the  executor  or  administrator  is  en- 
titled to  his  discharge,  on  producing  and  filing  the  necessary  vouchers 
and  proofs  showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5610. 
Probate  Practice,  1864,  Sec.  243. 

California  Legislation :  Same  ex- 
cept "at  the  end  of  the  year"  inserter 


after  "administrator",  line  2:  C.  C.  P. 
1872,  Sec.  1G47;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Contingent  and  Disputed  Claims. 

Sec.  5611.  If  there  is  any  claim  not  due,  or  any  contingent  or 
disputed  claim  against  the  estate,  the  amount  thereof,  or  such  part 
of  the  same  as  the  holder  would  be  entitled  to  if  the  claim  were  due, 
established,  or  absolute,  must  be  paid  into  the  court,  and  there  remain, 
to  be  paid  over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if 
he  fails  to  establish  his  claim,  to  be  paid  over  or  distributed  as  the 
circumstances  of  the  estate  require.  If  any  creditor  whose  claim  has 
been  allowed,  but  is  not  yet  due,  appears  and  assents  to  a  deduction 
therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet  to  run, 
he  is  entitled  to  be  paid  accordingly.  The  payments  provided  for  in 
this  section  are  not  to  be  made  when  the  estate  is  insolvent,  unless 
a  pro  rata  distribution  is  ordered. 


Historical:  Rev.  St.  1887,  Sec.  5  611. 
See  Probate  Practice,  1864,  Sec.  2  44. 

California  Legislation:   Same:    C.  C. 


P.  1872,  Sec.  1648;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Liability  of  Executor  After  Decree. 

Sec.  5612.  When  a  decree  is  made  by  the  probate  court  for  the 
payment  of  creditors,  the  executor  or  administrator  is  personally  lia- 
ble to  each  creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upon  a  judgment  in  the 
District  Court,  in  favor  of  each  creditor,  and  the  same  proceeding 
may  be  had  under  such  execution  as  if  it  had  been  issued  from  the 
District  Court.  The  executor  or  administrator  is  liable  therefor,  on 
his  bond,  to  each  creditor. 


ted,  and  "as  under  execution  in  other 
cases"  for  "as  if  it  had  been  issued 
from  the  District  Court":  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5612. 
Probate  Practice,  18  6  4,  Sec.  245. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1649;  same  as  amended 
except  "probate"  and  "District"  omit- 

Claims  n^t  Included  in  Qrd^r. 

Sec.  5613.    When  the  accounts  of  the  administrator  or  executor 
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have  been  settled,  and  an  order  made  for  the  payment  of  debts  and 
distribution  of  the  estate,  no  creditor  whose  claim  was  not  included 
in  the  order  for  payment  has  any  right  to  call  upon  the  creditors 
who  have  been  paid,  or  upon  the  heirs,  devisees,  or  legatees,  to  con- 
tribute to  the  payment  of  his  claim;  but  if  the  executor  or  admin- 
istrator has  failed  to  give  the  notice  to  the  creditors,  as  prescribed 
by  this  title,  such  creditor  may  recover  on  the  bond  of  the  executor 
or  administrator  the  amount  of  his  claim,  or  such  part  thereof  as  he 
would  have  been  entitled  to  had  it  been  allowed.  This  section  shall 
not  apply  to  any  creditor  whose  claim  was  not  due  ten  months  before 
the  day  of  settlement,  or  whose  claim  was  contingent  and  did  not 
become  absolute  ten  months  before  such  day. 


Historical:  Rev.  St.  1887,  Sec.  5613. 
Probate  Practice,  1864,  Sec.  246. 

California  Legislation:  Same  ex- 
cept "as  prescribed  in  section  1491" 


for  "as  prescribed  by  this  title":  C.  C. 
P.  1872,  Sec.  1650;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Payment  of  Legacies  and  Distribution. 

Sec.  5614.  If  the  whole  of  the  debts  have  been  paid  by  the  first 
distribution,  the  court  must  direct  the  payment  of  legacies  and  the 
distribution  of  the  estate  among  the  heirs,  legatees,  or  other  persons 
entitled,  as  provided  in  the  next  chapter;  but  if  there  be  debts  re- 
maining unpaid,  or  if,  for  other  reasons,  the  estate  be  not  in  a  proper 
condition  to  be  closed,  the  court  must  give  such  extension  of  time  as 
may  be  reasonable  for  a  final  settlement  of  the  estate. 


Historical:  Rev.  St.  18  87,  Sec.  5614. 
Probate  Practice,  1864,  Sec.  247. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1651;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Final  Account. 

Sec.  5615.  At  the  time  designated  in  the  last  section,  or  sooner,  if 
within  that  time  all  the  property  of  the  estate  has  been  sold,  or  there 
are  sufficient  funds  in  his  hands  for  the  payment  of  all  the  debts  due  by 
the  estate,  and  the  estate  be  in  a  proper  condition  to  be  closed,  the  exe- 
cutor or  administrator  must  render  a  final  account  and  pray  a  settle- 
ment of  his  administration. 


Historical:  Rev.  St.  1887,  Sec.  5615. 
Probate  Practice,  1864,  Sec.  248. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1652;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Neglect  to  Render. 

Sec.  5616.  If  he  neglects  to  render  his  account,  the  same  proceed- 
ings may  be  had  as  prescribed  in  this  chapter  in  regard  to  the  first 
account  to  be  rendered  by  him ;  and  all  the  provisions  of  this  chapter 
relative  to  the  last  mentioned  account,  and  the  notice  and  settlement 
thereof,  apply  to  his  account  presented  for  final  settlement. 


Historical:  Rev.  St.  1887,  Sec.  5616. 
Probate  Practice,  1864,  Sec.  249. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1653;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Settlement  of  Accounts  of  Trustees. 

Sec.  5617.  Where  any  trust  has  been  created  by  or  under  any  will 
to  continue  after  distribution,  the  probate  court  shall  not  lose  jurisdic- 
tion of  the  estate  by  final  distribution,  but  shall  retain  jurisdiction 
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thereof  for  the  purpose  of  the  settlement  of  accounts  under  the  trust. 
And  any  trustee  created  by  any  will,  or  appointed  to  execute  any  trust 
created  by  any  will,  may,  from  time  to  time  pending  the  execution 
of  his  trust,  or  may  at  the  termination  thereof,  render,  and  pray  for 
the  settlement  of,  his  accounts  as  such  trustee,  before  the  probate  court 
in  which  the  will  was  probated,  and  in  the  manner  provided  for  the 
settlement  of  the  accounts  of  executors  and  administrators.  The 
trustee,  or,  in  case  of  his  death,  his  legal  representative,  shall,  for 
that  purpose,  present  to  the  court  his  petition  setting  forth  his 
accounts  in  detail;  and  upon  the  filing  thereof  the  court  or 
judge  shall  fix  the  day  for  the  hearing,  and  a  citation  shall  be  is- 
sued citing  all  the  beneficiaries  of  the  said  trust  to  appear  and  show 
cause  why  the  account  should  not  be  allowed.  Such  citation  shall 
be  served  upon  all  the  beneficiaries  in  the  State,  in  the  manner  pro- 
vided for  the  service  of  citations  to  show  cause  wny  the  final 
account  of  an  executor  or  administrator  should  not  be  allowed  and 
approved.  Any  such  trustee  may,  in  the  discretion  of  the  court,  upon 
application  of  any  beneficiary  of  the  trust,  be  ordered  to  appear  and 
render  his  account,  after  being  cited  by  service  of  citation,  as  pro- 
vided for  the  service  of  summons  in  civil  cases.  Upon  the  filing  of  the 
account  so  ordered,  the  same  proceedings  for  the  hearing  and  settle- 
ment thereof  shall  be  had  as  are  hereinbefore  provided. 

Historical:  Laws  1901,  31,  Sec.  1. 

Same:  Compensation  of  Trustees. 

Sec.  5618.  Unless  compensation  be  provided  for  in  the  will,  the 
court  shall  allow  the  trustee  or  trustees  the  proper  expenses  and  such 
compensation  for  services  as  the  court  may  adjudge  to  be  just  and 
reasonable,  and  shall  apportion  such  compensation  among  the  trus- 
tees according  to  the  services  rendered  by  them  respectively,  and  may, 
in  its  discretion,  fix  the  yearly  compensation  for  the  trustee  or  trus- 
tees to  continue  as  long  as  the  court  may  judge  proper. 

Historical:  Laws  1901,  31,  Sec.  2. 

California     Legislation:  Similar: 
Kerr's  C.  C.  P.,  Sec.  1700. 

Same:  Appeal  from  Decree. 

Sec.  5619.  From  a  decree  of  the  probate  court  settling  such  ac- 
count, appeal  may  be  taken  to  the  District  Court  in  the  manner  pro- 
vided for  an  appeal  from  a  decree  settling  the  account  of  an  executor 
or  administrator.  The  decree  of  the  probate  court,  if  affirmed  on 
appeal,  or  becoming  final  without  appeal,  shall  be  conclusive. 

Historical:  Laws  1901,  31,  Sec.  3. 

California       Legislation:  Similar: 
Kerr's  C.  C.  P.,  Sec.  1701. 


CHAPTER  11 

OF  THE  PARTITION,  DISTRIBUTION,  AND  FINAL  SETTLEMENT  OF 

ESTATES. 


Section 
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Petition  for  legacy  or  distribu- 
tive share. 


Section 
5022. 


Notice  of  application. 
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and    similar  applica- 


Sale  in  lieu  of  partition. 

Notice  of  proposed  partition. 

Report  of  commissioners. 

Assignment  of  estate  by  court. 

Advancements  to  heirs. 

Appointment  of  agent  for  non- 
residents. 

Same:  Bond  and  compensation 
of  agent. 

Same:  Sale  of  unclaimed  es- 
tate: 

Same: 

Same: 

Same: 


Section 

5  62  3.  Contest 
tions. 

5624.  Decree  ordering  payment. 

5625.  Amercement  of  bond. 

5626.  Order  for  final  distribution. 

5627.  Same:     Contents  and  effect  of 
order. 

5628.  Settlement  of  ancillary  admin- 
istration. 

5629.  Petition    for    distribution  and 
notice  thereof. 

5630.  Taxes  must  be  paid  before  dis- 
tribution. 

5631.  Partition  of  estates  in  common. 

5632.  Same:    Petition  and  notice. 

5633.  Same:      Estate     in  different 
counties. 

5634.  Partition  of  conveyed  interests. 

5  635.     Partition  by  metes  and  bounds. 

5836.     Property  incapable  of  division. 

5637.     Compensation  for  unequal  par- 
tition. 

Petition  for  Legacy  or  Distributive  Share. 

Sec.  5621.  At  any  time  after  the  lapse  of  four  months  from  the 
issuing  of  letters  testamentary  or  of  administration,  any  heir,  de- 
visee, or  legatee  may  present  his  petition  to  the  court  for  the  legacy 
or  share  of  the  estate  to  which  he  is  entitled,  to  be  given  to  him  upon 
his  giving  bonds  with  security,  for  the  payment  of  his  proportion  of 
the  debts  of  the  estate. 


Section 
5638. 
5639. 
5640. 
5641. 
5642. 
5643. 

5644. 

5645. 

5646. 
5647. 
5648. 

5649. 

a 

5650. 


Account  of  agent. 

Liability  of  agent. 

Claim  for  money  paid 
into  treasury. 

Discharge  of  executors  and  ad- 
ministrators. 

Administration  on  subsequent- 
ly devised  property. 


Historical:  Rev.  St.  1887,  Sec.  5621. 
Probate  Practice,  1864,  Sec.  250. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1658; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Notice  of  Application. 

Sec.  5622.  Notice  of  the  application  must  be  given  to  the  executor 
or  administrator  personally,  and  to  all  persons  interested  in  the  es- 
tate, in  the  same  manner  that  notice  is  required  to  be  given  of  the  set- 
tlement of  the  account  of  an  executor  or  administrator. 


Historical:  Rev.  St.  18  87,  Sec.  56  2  2. 
Probate  Practice,  1864,  Sec.  251. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1659;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Contest  and  Similar  Applications. 

Sec.  5623.  The  executor  or  administrator  or  any  person  interested 
in  the  estate,  may  appear  at  the  time  named  and  resist  the  application, 
or  any  other  heir,  devisee,  or  legatee,  may  make  a  similar  application 
for  himself. 


Historical:   Rev.  St.  1887,  Sec.  5623.  P.    1872,   Sec.    1660;    Deering's  Code, 

Probate  Practice,  1864,  Sec.  252.  ib.;  Kerr's  Code,  ib. 

California  Legislation:   Same:    C.  C. 

Decree  Ordering  Payment. 

Sec.  5624.  If  at  the  hearing,  it  appears  that  the  estate  is  but  little 
indebted  and  that  the  share  of  the  party  applying  may  be  allowed  to 
him  without  loss  to  the  creditors  of  the  estate,  the  court  must  make 
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an  order  in  conformity  with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before 
receiving  his  share  or  any  portion  thereof,  to  execute  and  deliver  to 
the  executor  or  administrator  a  bond,  in  such  sum  as  shall  be  desig- 
nated by  the  probate  judge,  with  sureties  to  be  approved  by  the  judge, 
payable  to  the  executor  or  administrator,  and  conditioned  for  the  pay- 
ment, whenever  required,  of  his  proportion  of  the  debts  due  from  the 
estate,  not  exceeding  the  value  or  amount  of  the  legacy  or  proportion 
of  the  estate  to  which  he  is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee 
or  devisee  the  whole  portion  of  the  estate  to  which  he  may  be  entitled, 
or  only  a  part  thereof,  designating  it.  If,  in  the  execution  of  the  or- 
der, a  partition  is  necessary  between  two  or  more  of  the  parties  in- 
terested, it  must  be  made  in  the  manner  hereinafter  prescribed.  The 
costs  of  these  proceedings  shall  be  paid  by  the  applicant,  or  if  there 
be  more  than  one,  to  be  apportioned  equally  amongst  them. 


P.  1872,  Sec.  1661;  same  as  amended 
except  "the  court  or  a  judge  thereof" 
for  "the  probate  judge",  subd.  1: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5  62  4. 
See  Probate  Practice,  1864,  Sees.  2  5  3, 
254,  255,  256. 

California  Legislation :   Same:   C.  C. 

Amercement  of  Bond. 

Sec.  5825.  When  any  bond  has  been  executed  and  delivered  under 
the  provisions  of  the  preceding  section,  and  it  is  necessary  for  the 
settlement  of  the  estate  to  require  the  payment  of  any  part  of  the 
money  thereby  secured,  the  executor  or  administrator  must  petition 
the  court  for  an  order  requiring  the  payment  and  have  a  citation  is- 
sued and  served  on  the  party  bound,  requiring  him  to  appear  and 
show  cause  why  the  order  should  not  be  made.  At  the  hearing,  the 
court,  if  satisfied  of  the  necessity  of  such  payment,  must  make  an 
order  accordingly,  designating  the  amount  and  giving  a  time  within 
which  it  must  be  paid.  If  the  money  is  not  paid  within  the  time  al- 
lowed, an  action  may  be  maintained  by  the  executor  or  administrator 
on  the  bond. 


P.  1872,  Sec.  1662;  Deering's  Code, 
io.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5625. 
Probate  Practice,  1864,  Sec.  257. 

California  Legislation:   Same:   C.  C. 

Order  for  Final  Distribution. 

Sec.  5626.  Upon  the  final  settlement  of  the  accounts  of  the  execu- 
tor or  administrator,  or  at  any  subsequent  time,  upon  the  application 
of  the  executor  or  administrator,  or  of  any  heir,  legatee  or  devisee, 
the  court  must  proceed  to  distribute  the  residue  of  the  estate  in  the 
hands  of  the  executor  or  administrator,  if  any,  among  the  persons 
who  by  law  are  entitled  thereto ;  and  if  the  decedent  has  left  a  surviv- 
ing child  and  the  issue  of  other  children,  and  any  of  them,  before  the 
close  of  administration,  have  died  while  under  age  and  not  having 
been  married,  no  administration  on  such  deceased  child's  estate  is  nec- 
essary, but  all  the  estate  which  such  deceased  child  was  entitled  to  by 
inheritance,  must,  without  administration,  be  distributed  to  the  other 
heirs  at  law.  A  statement  of  any  receipts  and  disbursements  of  the 
executor  or  administrator  since  the  rendition  of  his  final  accounts 
must  be  reported  and  filed  at  the  time  of  making  such  distribution, 


Ch.  11. 


PARTITION,  DISTRIBUTION  AND  SETTLEMENT 


417 


and  a  settlement  thereof,  together  with  an  estimate  of  the  expenses 
of  closing  the  estate,  must  be  made  by  the  court  and  included  in  the 
order  or  decree;  or  the  court  or  judge  may  order  notice  of  the  settle- 
ment of  such  supplementary  account,  and  refer  the  same  as  in  other 
cases  of  the  settlement  of  accounts. 


Historical:  Rev.  St.  1887,  Sec.  5626. 
Probate  Practice,  1864,  Sec.  258. 

California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1665;  Deering**  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Contents  and  Effect  of  Order. 

Sec.  5627.  In  the  order  or  decree  the  court  must  name  the  persons 
and  the  proportions  or  parts  to  which  each  shall  be  entitled,  and  such 
persons  may  demand,  and  sue  for  and  recover  their  respective  shares 
from  the  executor  or  administrator,  or  any  person  having  the  same 
in  possession.  Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees  or  devisees,  subject  only  to  be  reversed,  set  aside,  or 
modified  on  appeal. 


Historical:  Rev.  St.  1887,  Sec.  5627. 
See  Probate  Practice,  1864,  Sec.  2  59, 
for  first  sentence. 


California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1666;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Settlement  of  Ancillary  Administration. 

Sec.  5628.  Upon  application  for  distribution,  after  final  settle- 
ment of  the  accounts  of  administration,  if  the  decedent  was  a  non- 
resident of  this  State,  leaving  a  will  which  has  been  duly  proved  or 
allowed  in  the  State  of  his  residence,  and  an  authenticated  copy  there- 
of has  been  admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate  or  any  part  thereof  may  be  distributed  accord- 
ing to  the  will,  that  the  estate  in  this  State  should  be  delivered  to  the 
executor  or  administrator  in  the  State  or  place  of  his  residence,  the 
court  may  order  such  delivery  to  be  made,  and  if  necessary,  order  a 
sale  of  the  real  estate,  and  a  like  delivery  of  the  proceeds.  The  de- 
livery, in  accordance  with  the  order  of  the  court,  is  a  full  discharge 
of  the  executor  or  administrator  with  the  wiH  annexed,  in  this  State, 
in  relation  to  all  property  embraced  in  such  order  which,  unless  re- 
versed on  appeal,  binds  and  concludes  all  parties  in  interest.  Sates  of 
real  estate  ordered  by  virtue  of  this  section,  must  be  made  in  the  same 
manner  as  other  sales  of  real  estate  of  decedents  by  order  of  the  pro- 
bate court. 


Historical:  Rev.  St.  1887,  Sec.  5628. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1667;  same  as  amended 


except  "probate",  last  line,  omitted: 
Deering's  Code-  ib.:  Kerr's  Code,  it). 


Petition  for  Distribution  and  Notice  Thereof. 

Sec.  5629.  The  order  or  decree  may  be  made  on  the  petition  of  the 
executor  or  administrator,  or  of  any  person  interested  in  the  estate. 
Notice  of  the  application  must  be  given  by  posting  or  publication,  as 
the  court  may  direct,  and  for  such  time  as  may  be  ordered.  If  parti- 
tion be  applied  for  as  provided  in  this  chapter,  the  decree  of  distribu- 
tion shall  not  divest  the  court  of  jurisdiction  to  order  partition,  un- 
less the  estate  is  finally  closed. 


Historical:  Rev.  St.  1887,  Sec.  5629. 
See  Probate  Practice,   1864,  Sec.  260. 

California  Legislation:   See  C.  C.  P 


1872,  Sec.  1668;  same  as  amended: 
Deering's  Code,  ib.;  additional  provi- 
sions as  amended:  Kerr's  Code,  ib. 
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Taxes  Must  Be  Paid  Before  Distribution. 

Sec.  5630.  Before  any  decree  of  distribution  of  an  estate  is  made, 
the  probate  court  must  be  satisfied,  by  the  oath  of  the  executor  or 
administrator,  or  otherwise,  that  all  State,  county  and  municipal 
taxes,  legally  levied  upon  personal  property  of  the  estate,  have  been 
fully  paid. 

Historical:  Rev.  St.  1887,  Sec.  5630.  .  Cross  Reference:  Transfer  tax  on 
California  Legislation:   Same:  C.  C.  successions,  legacies,  etc.;  Sees.  18  73- 

P.  1872,  Sec.  1669;  same  as  amended  1897-    Taxes  to  be  paid  before  distri- 


except  "probate",  line  2,  omitted: 
Deering's  Code,  ib.;  similar  as  amend- 
ed:   Kerr's  Code,  ib. 


bution:    Sec.  1736. 


Partition  of  Estates  in  Common. 

Sec.  5631.  When  the  estate,  real  or  personal,  assigned  by  the  de- 
cree of  distribution  to  two  or  more  heirs,  devisees  or  legatees,  is  in 
common  and  undivided,  and  the  respective  shares  are  not  separated 
and  distinguished,  partition  or  distribution  may  be  made  by  three 
disinterested  persons,  to  be  appointed  commissioners  for  that  purpose 
by  the  probate  court  or  judge,  who  must  be  duly  sworn  to  the  faith- 
ful discharge  of  their  duties.  A  certified  copy  of  the  order  of  their 
appointment,  and  of  the  order  or  decree  assigning  and  distributing 
the  estate,  must  be  issued  to  them  as  their  warrant,  and  their  oath 
must  be  indorsed  thereon.  Upon  consent  of  the  parties,  or  when  the 
court  deems  it  proper  and  just,  it  is  sufficient  to  appoint  one  com- 
missioners only,  who  has  the  same  authority  and  is  governed  by  the 
same  rules  as  if  three  were  appointed. 


Historical:  Rev.  St.  1887,  Sec.  5631. 
Probate  Practice,  1864,  Sec.  261. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1675;  same  as  amended 


except  "by  the  court"  for  "by  the  pro- 
bate court  or  judge":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  Petition  and  Notice. 

Sec.  5632.  Such  partition  may  be  ordered  and  had  in  the  probate 
court,  on  the  petition  of  any  person  interested.  But  before  commis- 
sioners are  appointed,  or  partition  ordered  by  the  probate  court,  as 
directed  in  this  chapter,  notice  thereof  must  be  given  to  all  persons 
interested,  who  reside  in  this  State,  or  to  their  guardians,  and  to  the 
agents,  attorneys,  or  guardians,  if  any  in  this  State,  of  such  as  reside 
out  of  the  State,  either  personally  or  by  public  notice,  as  the  probate 
court  may  direct.  The  petition  may  be  filed,  attorneys,  guardians,  and 
agents  appointed,  and  notice  given,  at  any  time  before  the  order  or 
decree  of  distribution;  but  the  commissioners  must  not  be  appointed 
until  the  order  or  decree  is  made  distributing  the  estate. 

Historical:   Rev.  St.  1887,  Sec.  5632.  |  except  "Superior  Court"   for  "probate 

See  Probate  Practice,  1864,  Sec.  263.  |  court":       Deering's  Code,  ib.;  Kerr's 

California  Legislation:  Same:  C.  C.  Code,  ib. 

P.  1872,  Sec.  1676;  same  as  amended  I 

Same:  Estate  in  Different  Counties. 

Sec.  5633.  If  the  real  estate  is  in  different  counties,  the  probate 
court  may,  if  deemed  proper,  appoint  a  commissioner  for  all,  or 
different  commissioners  for  each  county.  The  estate  in  each  county 
must  be  divided  separately  among  the  heirs,  devisees,  or  legatees,  as 
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if  there  were  no  other  estate  to  be  divided,  but  the  commissioner  first 
appointed  must,  unless  otherwise  directed  by  the  probate  court,  make 
division  of  such  real  estate,  wherever  situated  within  this  State. 


Historical:  Rev.  St.  1887,  Sec.  5633. 
Probate  Practice,  1864,  Sec.  262. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1677;  same  as  amended 
except  "probate"  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Partition  of  Conveyed  Interests. 

Sec.  5634.  Partition  or  distribution  of  the  real  estate  may  be 
made  as  provided  in  this  chapter,  although  some  of  the  original  heirs, 
legatees,  or  devisees  may  have  conveyed  their  shares  to  other  persons, 
and  such  shares  must  be  assigned  to  the  person  holding  the  same,  in 
the  same  manner  as  they  otherwise  would  have  been  to  such  heirs, 
legatees,  or  devisees. 


Historical:  Rev.  St.  1887,  Sec.  5634. 
Probate  Practice,  1864,  Sec.  264. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1678;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Partition  by  Metes  and  Bounds. 

Sec.  5635.  When  both  distribution  and  partition  are  made,  the 
several  shares  in  the  real  and  personal  estate  must  be  set  out  to  each 
individual  in  proportion  to  his  right,  by  metes  and  bounds,  or  descrip- 
tion, so  that  the  same  can  be  easily  distinguished,  unless  two  or  more 
of  the  parties  interested  consent  to  have  their  shares  set  out  so  as  to 
be  held  by  them  in  common  and  undivided. 


Historical:  Rev.  St.  1887,  Sec.  5635. 
See  Probate  Practice,  1864,  Sec.  265. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1679;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Property  Incapable  of  Division. 

Sec.  5636.  When  the  real  estate  cannot  be  divided  without  preju- 
dice or  inconvenience  to  the  owners,  the  probate  court  may  assign  the 
whole  to  one  or  more  of  the  parties  entitled  to  share  therein  who  will 
accept  it,  always  preferring  the  males  to  the  females,  and  among  chil- 
dren preferring  the  elder  to  the  younger.  The  parties  accepting  the 
whole  must  pay  to  the  other  parties  interested,  their  just  proportion 
of  the  true  value  thereof,  or  secure  the  same  to  their  satisfaction,  or, 
in  case  of  the  minority  of  such  party,  then  to  the  satisfaction  of  his 
guardian  and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  commissioners  appointed 
to  make  partition  are  of  the  opinion  that  the  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners,  they  must 
so  report  to  the  court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  find  and  report  the  true  value  of  such  real 
estate.  On  filing  the  report  of  the  commissioners,  and  on  making  or 
securing  the  payment  as  before  provided,  the  court,  if  it  appears  just 
and  proper,  must  confirm  the  report,  and  thereupon  the  assignment 
is  complete  and  the  title  to  the  whole  of  such  real  estate  vests  in  the 
person  to  whom  the  same  is  so  assigned. 


Historical:  Rev.  St.  1887,  Sec.  5636. 
See  Probate  Practice,  1864,  Sec.  266, 
for  first  two  sentences. 

California  Legislation:   Same:    C.  C. 


P.  1872,  Sec.  1680;  same  as  amended 
except  "probate",  line  2,  omitted: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 
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Compensation  for  Unequal  Partition. 

Sec.  5637.  When  any  tract  of  land  or  tenement  is  of  greater  value 
than  any  one's  share  in  the  estate  to  be  divided,  and  cannot  be  divided 
without  injury  to  the  same,  it  may  be  set  off  by  the  commissioners 
appointed  to  make  partition,  to  any  of  the  parties  who  will  accept  it, 
giving  preference  as  prescribed  in  the  preceding  section.  The  party 
accepting  must  pay  or  secure  to  the  others  such  sums  as  the  commis- 
sioners shall  award  to  make  the  partition  equal,  and  the  commis- 
sioners must  make  their  award  accordingly ;  but  partition  must  not  be 
established  by  the  court  until  the  sums  awarded  are  paid  to  the  par- 
ties entitled  to  the  same,  or  secured  to  their  satisfaction. 


Historical:  Rev.  St.  1887,  Sec.  56  37. 
Probate  Practice,  1864,  See.  2  67. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1681;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sale  in  Lieu  of  Partition. 

Sec.  5638.  When  it  appears  to  the  court,  from  the  commissioners 
report,  that  it  cannot  otherwise  be  fairly  divided,  and  should  be 
sold,  the  court  may  order  the  sale  of  the  whole  or  any  part  of  the 
estate,  real  or  personal,  by  the  executor  or  administrator,  or  by  a 
commissioner  appointed  for  that  purpose,  and  the  proceeds  distrib- 
uted. The  sale  must  be  conducted,  reported,  and  confirmed  in  the 
same  manner  and  under  the  same  requirements  provided  in  Chap- 
ter 7  of  this  title. 


Historical:  Rev.  St.  1887,  Sec.  5638. 
See  Probate  Practice,  1864,  Sec.  268. 

California  Legislation :  Same :   C.  C. 


P.  1872,  Sec.  1682;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  of  Proposed  Partition. 

Sec.  5638.  Before  any  partition  is  made  or  any  estate  divided,  as 
provided  in  this  chapter,  notice  must  be  given  to  all  persons  inter- 
ested in  the  partition,  their  guardians,  agents,  or  attorneys,  by  the 
commissioners,  of  the  time  and  place  when  and  where  they  shall  pro- 
ceed to  make  partition.  The  commissioners  may  take  testimony, 
order  surveys,  and  take  such  other  steps  as  may  be  necessary  to  en- 
able them  to  form  a  judgment  upon  the  matters  before  them. 


Historical:  Rev.  St.  1887,  Sec.  5639. 
See.  Probate  Practice,  1864,  Sec.  270. 

California  Legislation :   Same:   C.  C. 


P.  1872,  Sec.  1683;  Deering's  Code, 
ib.;  Kerr's  Code  ib. 


report  of  Commissioners. 

Sec.  5640.  The  commissioners  must  report  their  proceedings,  and 
the  partition  agreed  upon  by  them,  to  the  probate  court,  in  writing, 
and  the  court  may,  for  sufficient  reasons,  set  aside  the  report  and  com- 
mit the  same  to  the  same  commissioners,  or  appoint  others;  and 
when  such  report  is  finally  confirmed,  a  certified  copy  of  the  judg- 
ment or  decree  of  partition  made  thereon,  attested  by  the  clerk,  under 
the  seal  of  the  court,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  lands  lie. 


Historical:   Rev.  St.  18  8  7,  Sec.  5640. 

Probate  Practice,  1864,  Sec.  271. 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1684;  same  as  amended 
except    "probate",    line    2,  omitted: 
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Assignment  of  Estate  by  Court. 

Sec.  5641.  When  the  probate  court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  persons  entitled  to 
the  same,  it  is  not  necessary  to  appoint  commissioners  to  make  parti- 
tion or  distribution  thereof,  unless  the  parties  to  whom  the  assign- 
ment is  decreed,  or  some  of  them,  request  that  such  partition  be  made. 


Historical:  Rev.  St.  1887,  Sec.  5641. 
Probate  Practice,  1864,  Sec.  272. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1685;  same  except  "pro- 
bate", line  1,  omitted:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Advancements  to  Heirs. 

See.  5642.  All  questions  as  to  advancments  made,  or  alleged  to 
have  been  made,  by  the  decedent,  to  his  heirs,  may  be  heard  and  deter- 
mined by  the  probate  court,  and  must  be  specified  in  the  decree 
assigning  and  distributing  the  estate;  and  the  final  judgment  or  decree 
of  the  probate  court,  or,  in  case  of  appeal,  of  the  District  or  Supreme 
Court,  is  binding  on  all  parties  interested  in  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5642. 
Probate  Practice,  1864,  Sec.  273. 

California  Legislation:  Same  ex- 
cept "District  or",  line  5,  omitted:  C. 


C.  P.  1872,  Sec.  1686;  as  amended 
"probate"  is  also  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Appointment  of  Agent  for  Non-Residents. 

See.  5643.  When  any  estate  is  assigned  or  distributed  by  a  judg- 
ment or  decree  of  the  court,  as  provided  in  this  chapter,  to  any  person 
residing  o«t  of  and  having  no  agent  in  this  State,  and  it  is  necessary 
that  some  person  should  be  authorked  to  take  possession  and  charge 
of  the  same  for  the  benefit  of  such  absent  person,  the  court  may  ap- 
point an  agent  for  that  purpose,  and  authorize  him  to  take  charge  oi 
such  estate  as  well  as  to  act  for  such  absent  person  in  the  distribution. 


Historical:  Rev.  St.  1887,  Sec.  56  43. 
See  Probate  Practice,  1864,  Sec.  274. 
"No  agent"  for  "an  agent",  line  3; 
correction  made  to  conform  to  the 
Probate  Practice  act  and  California 
legislation. 


California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1691;  Deering's  Code, 
ib.;  same  as  amended  with  additional 
provisions:   Kerr's  Code.  ib. 


Same:  Bond  and  Compensation  of  Agent. 

Sec.  5644.  The  agent  must  first  give  a  bond  to  the  probate  judge, 
to  be  approved  by  him,  conditioned  that  he  shall  faithfully  manage 
and  account  for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  of  the  profits  of  the  estate  for  his  services 
and  expenses. 


Historical:  Rev.  St.  1887,  Sec.  5644. 
Probate  Practice,  1864,  Sec.  275. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1692;  similar  as  amend- 
ed Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Same:  Sale  of  Unclaimed  Estate. 

Sec.  5645.  When  personal  property  remains  in  the  hands  of  the 
agent  unclaimed  for  a  year,  and  it  appears  to  the  court  that  it  is  for 
the  benefit  of  those  interested,  it  shall  be  sold  under  the  order  of  the 
court;  and  the  proceeds,  after  deducting  the  expenses  of  the  sale  al- 
lowed by  the  court,  must  be  paid  into  the  state  treasury.   When  the 
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payment  is  made  the  agent  must  take  from  the  treasury  duplicate  re- 
ceipts, one  of  which  he  must  file  in  the  office  of  the  state  auditor,  and 
the  other  in  the  probate  court. 


Historical:  Rev.  St.  1887,  Sec.  5645. 
See  Probate  Practice,  1864,  Sec.  276. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  1693;  same,  as  amended, 
except  "probate",  last  line,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Account  of  Agent. 

Sec.  5646.  The  agent  must  render  to  the  probate  court  appoint- 
ing him,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by  him,  what 
portion  thereof  is  still  on  hand,  what  sold,  and  for  what; 

2.  The  income  derived  therefrom; 

3.  .  The  taxes  and  assessments  imposed  thereon,  for  what,  and 
whether  paid  or  unpaid; 

4.  Expenses  incurred  in  the  care,  protection  and  management 
thereof,  and  whether  paid  or  unpaid.  When  filed,  the  probate  court 
may  examine  witnesses  and  take  proofs  in  regard  to  the  account ;  and 
if  satisfied  from  such  accounts  and  proofs  that  it  will  be  for  the  bene- 
fit and  advantage  of  the  persons  interested  therein,  the  court  may,  by 
order,  direct  a  sale  to  be  made  of  the  whole  or  such  parts  of  the  real 
or  personal  property  as  shall  appear  to  be  proper,  and  the  purchase 
money  to  be  deposited  in  the  State  Treasury. 


Historical:   Rev.  St.  1887,  Sec.  5646. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1694;  same  except  "the 
court  appointing1  him"  for  "to  the  pro- 


bate court,"  line  1,  and  "probate", 
pmbd.  4  omitted:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Liability  of  Agent. 

Sec.  5647.  The  agent  is  liable  on  his  bond  for  the  care  and  preser- 
vation of  the  estate  while  in  his  hands,  and  for  the  payment  of  the 
proceeds  of  the  sale  as  required  in  the  preceding  sections,  and  may  be 
sued  thereon  by  any  person  interested. 


Historical:  Rev.  St.  1887,  Sec.  5647. 
Probate  Practice,  1864,  Sec.  277. 

California  Legislation :   Same:    C.  C. 


P.  1872,  Sec.  1695;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Claim  for  Money  Paid  Into  Treasury. 

Sec.  5648.  When  any  person  appears  and  claims  the  money  paid 
into  the  Treasury,  the  probate  court  making  the  distribution,  must 
inquire  into  such  claim,  and  being  first  satisfied  of  his  right  thereto, 
must  grant  him  a  certificate  to  that  effect,  under  its  seal;  and  upon 
the  presentation  of  a  certificatae  to  him,  the  Auditor  must  draw  his 
warrant  on  the  Treasurer  for  the  amount.  . 


Historical:  Rev.  St.  1887,  Sec.  5648. 
Probate  Practice,  1864,  Sec.  2  7  8. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1696;  same  as  amended 
except  "probate",  line  2,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Discharge  of  Executors  and  Administrators. 

Sec.  5649.  When  the  estate  has  been  fully  administered,  and  it  is 
shown  by  the  executor  or  administrator,  by  the  production  of  satis- 
factory vouchers,  that  he  has  paid  all  sums  of  money  due  from  him, 
and  delivered  up,  under  the  order  of  the  court,  all  the  property  of  the 
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estate  to  the  parties  entitled,  and  performed  all  the  acts  lawfully  re- 
quired of  him,  the  court  must  make  a  judgment  or  decree  discharging 
him  from  all  liability  to  be  incurred  thereafter. 


Historical:  Rev.  St.  18  87,  Sec.  564  9. 
Probate  Practice,  1864,  Sec.  279. 

California  Legislation:   Same:   C.  C. 


P.  1872,  Sec.  1697 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Administration  on  Subsequently  Discovered  Property. 

Sec.  5650.  The  final  settlement  of  an  estate  does  not  prevent  the 
subsequent  issuance  of  letters  testamentary,  or  of  administration  with 
the  will  annexed,  whenever  other  property  of  the  estate  is  discovered, 
or  whenever  it  becomes  necessary  or  proper,  from  any  cause,  that 
letters  should  be  again  issued. 


Historical:   Rev.  St.  1887,  Sec.  5650. 


Probate  Practice,  18  64, 
California  Legislation : 


Sec.  280. 
Same:  C. 


C. 


P. 

ed: 
ib. 


1  872,  Sec.  1698;  similar  as  amen  1- 
Deering's  Code,  ib.;  Kerr's  Code, 


CHAPTER  12. 
OF  ORDERS,  DECREES,  ETC. 


Section 

Section 

5655. 

Orders  to   be   entered   in  min- 

5665. 

Same:   New  trials  and  appeals. 

ute  book. 

5666. 

Time   for  appeal. 

5656. 

Publication:    How  made. 

5667. 

Trial  of  issues  of  fact. 

5657. 

Effect  of  recorded  order. 

5668. 

Same:    Jury  trial:    New  trial. 

5658. 

Citations:   How  directed. 

5669. 

Appointment    of    attorney  for 

5659. 

Same:    How  issued. 

heirs,  etc. 

5660. 

Same:   How  served. 

5670. 

Record  of  decrees. 

5661. 

Personal  notice  by  citation. 

5671. 

Award  of  costs. 

5662. 

Citation:    When  served. 

5672. 

Removal  of  executor  for  con- 

5663. 

Descriptions    need  not   be  re- 

tempt. 

peated. 

5673. 

Service  of  process  on  guardhm. 

5664. 

Rules  of  practice. 

5674. 

Disposition  of  life  estate. 

Orders  to  Be  Entered  in  Minute  Book. 

Sec.  5655.  All  orders  and  decrees  made  by  the  probate  court  dur- 
ing its  terms,  and  all  orders  which  the  probate  judge  is  specially 
authorized  to  make  out  of  term  time,  or  at  chambers,  must  be  entered 
at  length  in  the  minute  book  of  the  court.  Upon  the  close  of  each  term 
the  judge  must  sign  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  565  5. 
See  Probate  Practice,  1864,  Sec.  2  90. 

California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  1704;  different  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Publication :  How  Made. 

Sec.  5656.  When  any  publication  is  ordered,  such  publication  must 
be  made  daily  or  otherwise,  as  often  during  the  prescribed  period  as 
the  paper  is  regularly  issued,  unless  otherwise  provided  in  this  title. 
The  court  or  judge  may,  however,  order  a  less  number  of  publica- 
tions during  the  period. 


Historical:  Rev.  St.  1887,  Sec.  5  656. 
See  Probate  Practice,  1864,  Sec.  .  290. 

California  Legislation:  Same:  C.  C. 
P.  18  72,  Sec.  170  5;  same  as  amended 


except  "The  court  or  a  judge  thereof" 
for  "The  court  or  judge":  Deering's 
Code,  ib. ;  Kerr's  Code,  ib. 
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Effect  of  Recorded  Order. 

Sec.  5657.  When  it  is  provided  in  this  title  that  any  order  or 
decree  of  a  probate  court  or  judge,  or  a  copy  thereof,  must  be  re- 
corded in  the  office  of  the  county  recorder,  from  the  time  of  filing  the 
same  for  record,  notice  is  imparted  to  all  persons  of  the  contents 
thereof. 


Historical:  Rev.  St.  1887,  Sec.  5657. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1706;  same  as  amended 


except  "the  court  or  a  judge  thereof" 
for  "a  probate  court  or  judge":  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Citations :  How  Directed. 

Sec.  5658.  Citations  must  be  directed  to  the  person  to  be  cited, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court,  and  must 
contain : 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time  and  place 
specified. 

Historical:  Rev.  St.  1887,  Sec.  5658.  P.   1872,   Sec.   1707;   Deering's  Code, 

California  Legislation:  Same:  C.  C.     1     ib-  Kerr's  Code,  ib. 

Same:  How  Issued. 

Sec.  5659.  The  citation  may  be  issued  by  the  clerk  upon  the  appli- 
cation of  any  party,  without  an  order  of  the  judge,  except  in  cases 
in  which  such  order  is,  by  the  provisions  of  this  title,  expressly 
required. 


Historical:  Rev.  St.  1887,  Sec.  5659. 
See  Probate  Practice,  1864,  Sec.  294. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1708;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  How  Served. 

Sec.  5660.  The  citation  must  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  5660. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1709;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Service  of  sum- 
mons:   Sec.  4144. 


Personal  Notice  by  Citation. 

Sec.  5661.  When  personal  notice  is  required  and  no  mode  of  giving 
it  is  prescribed  in  this  title,  it  must  be  given  by  citation. 

Historical:  Rev.  St.  1887,  Sec.  5661.  P.    1872,   Sec.    1710;    Deering's  Code, 

California  Legislation:  Same:   C.  C.  ib->  Kerr's  Code,  ib. 

Citation:  When  Served. 

Sec.  5662.    When  no  other  time  is  specially  prescribed  in  this  title, 
citations  must  be  served  at  least  five  days  before  the  return  day 
hereof. 

Historical:   Rev.  St.  1887,  Sec.  5662.  P.    1872,   Sec.    1711;    Deering's  Code, 

Probate  Practice,  1864,  Sec.  293.  ib.;  Kerr's  Code,  ib. 

California  Legislation:  Same:   C.  C.  > 
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Descriptions  Need  Not  Be  Repeated. 

Sec.  5663.  When  a  complete  description  of  the  real  property  of  an 
estate  sought  to  be  sold  has  been  given  and  published  in  a  newspaper, 
as  required  in  the  order  to  show  cause  why  the  sale  should  not  be 
made,  such  description  need  not  be  published  in  any  subsequent  notice 
of  sale,  or  notice  of  a  petition  for  the  confirmation  thereof.  It  is 
sufficient  to  refer  to  the  description  contained  in  the  publication  of 
the  first  notice,  as  being  proved  and  on  file  in  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5663. 
California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1712;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Rules  of  Practice. 

Sec.  5664.  Except  as  otherwise  provided  in  this  title,  the  pro- 
visions of  Part  2  of  this  Code  are  applicable  to,  and  constitute  the 
rules  of  practice  in,  the  proceedings  mentioned  in  this  title. 


Historical:  Rev.  St.  1887,  Sec.  5664. 
California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1713;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  New  Trials  and  Appeals. 

Sec.  5665.  The  provisions  of  Part  2  of  this  Code,  relative  to  new 
trials  and  appeals — except  in  so  far  as  they  are  inconsistent  with  the 
provisions  of  this  title — apply  to  the  proceedings  mentioned  in  this 
title. 


Historical:   Rev.  St.  1887,  Sec.  5665. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1714;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  New  trials:  Sees. 
4438-4445.    Appeals:   Sees.  4831-4836. 


Time  for  Appeal. 

Sec.  5666.  The  appeal  must  be  taken  within  sixty  days  after  the 
order,  decree,  or  judgment  is  entered. 


Historical:  Rev.  St.  1887,  Sec.  5666. 
California  Legislation :  Same:   C.  C. 


P.  1872,  Sec.  1717;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Trial  of  Issues  of  Fact. 

Sec.  5667.  All  issues  of  fact  joined  in  the  probate  court  must  be 
tried  in  conformity  with  the  requirements  of  Chapter  2  of  this  title, 
in  cases  of  contests  of  wills,  and  in  all  such  proceedings  the  party 
affirming  is  plaintiff,  and  the  one  denying  or  avoiding  is  defendant. 
Judgments  therein  on  the  issues  joined,  as  well  as  for  costs,  may  be 
entered  and  enforced  by  execution  or  otherwise  by  the  probate  court 
as  in  civil  actions. 


Historical:   Rev.  St.  1887,  Sec.  5667. 

California  Legislation:  Same  ex- 
cept "Article  2"  inserted  after  "re- 
quirements of",  line  2,  and  the  words 


"in  cases  of  contests  of  wills",  line  3, 
omitted:  C.  C.  P.  1872,  Sec.  1716; 
similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Jury  Trial:  New  Trial. 

Sec.  5668.  If  no  jury  is  demanded,  the  court  must  try  the  issues 
joined.  If,  on  written  demand,  a  jury  is  called  by  either  party,  and 
the  issues  are  not  sufficiently  made  up  by  the  written  pleadings  on  file, 
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the  court,  on  due  notice  to  the  opposite  party,  must  settle  and  frame 
the  issues  to  be  tried,  and  submit  the  same,  together  with  the  evi- 
dence of  each  party,  to  the  jury,  on  which  they  must  render  a  verdict. 
Either  may  move  for  a  new  trial  upon  the  same  grounds  and  errors, 
and  in  like  manner,  as  provided  in  this  Code  for  civil  actions. 


Historical:   Rev.  St.  1887,  Sec.  56  6  8. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1717;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference: 
trial:    Sec.  4  439.. 


Grounds  for  new 


Appointment  of  Attorney  for  Heirs,  Etc. 

Sec.  5669.  At  or  before  the  hearing  of  petitions  and  contests  for 
the  probate  of  wills;  for  letters  testamentary  or  of  administration; 
for  sales  of  real  estate,  and  confirmations  thereof;  settlements,  parti- 
tion, and  distribution  of  estates;  setting  apart  homesteads,  and  all 
other  proceedings  where  all  the  parties  interested  in  the  estate  are 
required  to  be  notified  thereof,  the  court  may,  in  its  discretion,  ap- 
point some  competent  attorney  at.  law  to  represent,  in  all  such 
proceedings,  the  devisees,  legatees,  heirs,  or  creditors  of  the  decedent, 
who  are  minors  and  have  no  general  guardian  in  the  county,  or  who 
are  non-residents  of  the  State;  and  those  interested  who,  though  they 
are  neither  such  minors  or  non-residents,  are  unrepresented.  The 
order  must  specify  the  names  of  the  parties,  so  far  as  known,  for 
whom  the  attorney  is  appointed,  who  is  thereby  authorized  to  repre- 
sent such  parties  in  all  such  proceedings  had  subsequent  to  his  ap- 
pointment. The  attorney  may  receive  a  fee,  to  be  fixed  by  the  court, 
for  his  services,  which  must  be  paid  out  of  the  funds  of  the  estate 
as  necessary  expenses  of  administration,  and  upon  distribution  may 
be  charged  to  the  party  represented  by  the  attorney.  If,  for  any 
cause,  it  becomes  necessary,  the  court  may  substitute  another  attor- 
ney for  the  one  first  appointed,  in  which  case  the  fee  must  be  propor- 
tionately divided.  The  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings. 


Historical:  Rev.  St.  1887,  Sec.  5669. 

California  Legislation :  Similar:  C. 
C.  P.  1872,  Sec.  1718;  same  as  amend- 
ed: Deering's  Code,  ib.;  now  re- 
pealed:  Kerr's  Code,  ib. 

Guardian  ad  Litem:  Where  the  in- 
terests of  minor  children  are  involved 
in  litigation  and  there  is  no  general 
guardian,  the  court  is  empowered  to 
protect  the  interests  of  such  children 
by  the  appointment  of  some  compe- 
tent attorney   as   guardian   ad  litem. 


Pine  v.  Callahan  (1902)  8  Ida.  684;  71 
Pac.  473. 

Powers  of  Guardian:  Where  a  will 
is  legal  and  fair  upon  its  face  and  the 
testator  therein  names  a  guardian  for 
his  minor  children,  it  is  within  the 
scope  of  the  guardian's  power  and 
authority  to  pursue  reasonable  meth- 
ods for  the  proof  and  probate  of  the 
will.  In  re  Arva  and  Elmer  Brady 
(1904)  10  Ida.  366;  79  Pac.  75. 


Record  of  Decrees. 

Sec.  5670.  When  a  judgment  or  decree  is  made,  setting  apart  a 
homestead,  confirming  a  sale,  making  distribution  of  real  estate,  or 
determining  any  other  matter  affecting  the  title  to  real  estate,  a  certi- 
fied copy  of  the  same  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  land  is  situated. 


Historical:  Rev.  St.  1887,  Sec.  5670. 
See  Probate  Practice,  *864,    Sec.  299. 

California  Legislation:    Same  with 


additional  provision  added:  C.  C.  P. 
1872.  Sec.  1719;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Award  of  Costs. 

Sec.  5671.  When  it  is  not  otherwise  prescribed  in  this  title,  the 
probate  court,  or  the  District  or  Supreme  Court  on  appeal,  may,  in 
its  discretion,  order  costs  to  be  paid  by  any  party  to  the  proceedings, 
or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Execution 
for  the  costs  may  issue  out  of  the  probate  court. 


Historical:  Rev.  St.  188  7,  Sec.  5671. 
See  Probate  Practice  1864,  Sec.  312. 

California  Legislation :  Same  ex- 
cept "District  or",  line  2,  omitted:  C. 
C.  P.  1872,  Sec.  1720;  same  as  amend- 
ed except  "the  Superior  Court  or  the 
Supreme    Court"    for     "the  probate 


court,  or  the  District  or  Supreme 
Court",  and  "Superior"  for  "probate", 
last  line:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  In  re  Arva  and  Elmer  Brady 
(1904)   10  Ida.  366;  79  Pac.  75. 


Removal  of  Executor  for  Contempt. 

Sec.  5672.  Whenever  an  executor,  administrator,  or  guardian  is 
committed  for  contempt,  in  disobeying  any  lawful  order  of  the  pro- 
bate court  or  the  judge  thereof,  and  has  remained  in  custody  for 
thirty  days  without  obeying  such  order  or  purging  himself  otherwise 
of  the  contempt,  the  probate  court  may,  by  order  reciting  the  facts, 
and  without  further  snowing  or  notice,  revoke  his  letters  and  appoint 
some  other  person  entitled  thereto,  executor,  administrator,  or 
guardian  in  his  stead. 


Historical:  Rev.  St.  1887,  Sec.  5672. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1721;  same  as  amend- 
ed except  "the     court     or    a  judge 


thereof"  for  "the  probate  court  or  the 
judge  thereof",  and  "probate",  line  5, 
omitted:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Service  of  Process  on  Guardian. 

Sec.  5673.  Whenever  an  infant,  insane,  or  incompetent  person,  has 
a  guardian  of  his  estate  residing  in  this  State,  personal  service  upon 
the  guardian  of  any  process,  notice,  or  order  of  the  court  concerning 
the  estate  of  a  deceased  person,  in  which  the  ward  is  interested,  is 
equivalent  to  the  service  upon  the  ward,  and  it  is  the  duty  of  the 
guardian  to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  his  ward  and  waive  any  process,  notice 
or  order  to  show  cause,  which  an  adult  or  a  person  of  sound  mind 
might  do. 


Historical:  Rev.  St.  1887,  Sec.  5673. 

California  Legislation:  No  surh 
provision  in  C.  C.  P.  1872;  same: 
Deering's  Code,  Sec.  1722;  Kerr's 
Code,  ib. 


Cited:  In  re  Arva  and  Elmer 
Brady  (1904)  10  Ida.  366;  79  Pac.  75. 


Disposition  of  Life  Estate. 

Sec.  5674.  If  any  person  has  died,  or  shall  hereafter  die,  who  at 
the  time  of  his  death  was  the  owner  of  a  life  estate  which  terminates 
by  reason  of  the  death  of  such  person,  any  person  interested  in  the 
property,  or  in  the  title  thereto,  in  which  such  life  estate  was  held, 
may  file  in  the  probate  court  of  the  county  in  which  the  property  is 
situated  his  verified  petition  setting  forth  such  facts,  and  thereupon, 
and  after  such  notice,  by  publication  or  otherwise,  as  the  court  may 
order,  the  court  shall  hear  such  petition  and  the  evidence  offered  in 
support  thereof,  and  if,  upon  such  hearing,  it  shall  appear  that  such 
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life  estate  of  such  deceased  person  absolutely  terminated  by  reason  of 
his  death,  the  court  shall  make  a  decree  to  that  effect,  and  thereupon 
a  certified  copy  of  such  decree  may  be  recorded  in  the  office  of  the 
county  recorder,  and  thereafter  shall  have  the  same  effect  as  a  final 
decree  of  distribution  so  recorded. 


Historical:  Rev.  St.  1887,  Sec. 


California  Legislation : 


No 


5674. 
such 


provision  in  C.  C.  P.  1872;  same,  ex- 
cept  "Superior   Court"   for  "probate 


court":  Deering's  Code,  Sec.  1723;  ad- 
ditional clauses  inserted  as  amended: 
Kerr's  Code,  ib. 


CHAPTER  13. 
OF  PUBLIC  ADMINISTRATORS, 


Section 

5  680.    County  treasurer  is  public  ad- 
ministrator. 

Estates  to  be  administered. 

Procurement  of  letters. 

To  be  informed  of  death  of 
stranger. 

Inventory  by  public  adminis- 
trator. 

Delivery  of  estate  to  executor. 

Officers  to  notify  administra- 
tor of  decedent's  property. 

Suits  to  recover  property. 

Examination  of  alleged  embez- 
zlers. 


5681. 
5682. 
5683. 

5684. 

5685. 
5686. 

5687. 
5688. 


Section 
5689.  Same: 


of  examina- 


Conduct 
tion:  Contempt. 

5690.  Probate  court  may  require  ac- 
count. 

5691.  Returns  by  public  administra- 
tor. 

5692.  Unclaimed     moneys     paid  to 
State  Treasurer. 

5693.  Public  administrator  must  not 
be  interested   in  expenditures. 

56  94.     Proceedings  against  public  ad- 
ministrator. 

5695.    Provisions  applicable  to  public 
administrator. 


County  Treasurer  Is  Public  Administrator. 

Sec.  5680.  The  county  treasurers  of  the  various  counties  of  this 
State  are  hereby  declared  to  be  ex-officio  public  administrators  in 
their  respective  counties.  Each  public  administrator  shall,  before  he 
enters  upon  the  duties  of  his  office,  take  and  file  his  official  oath  and 
execute  and  file  an  official  bond,  conditioned  as  the  bonds  of  other 
county  officers  are,  with  two  good  and  sufficient  sureties,  in  a  sum  not 
less  than  two  thousand  dollars:  Provided,  That  the  probate  court 
may,  upon  reasonable  cause  therefor  shown,  require  at  any  time  a 
new  official  bond,  or  an  additional  bond,  to  be  given  upon  ten  days' 
notice  in  writing. 

Historical:  Rev.  St.  1887,  Sec.  5680. 
11  Ter.  Ses.  (1881),  292,  Sec.  1. 

Estates  to  Be  Administered. 

Sec.  5681.  Every  public  administrator,  duly  qualified,  must  take 
charge  of  the  estates  of  persons  dying  within  his  county,  as  follows : 

1.  Of  the  estates  of  decedents  for  which  no  administrators  are 
appointed,  and  which,  in  consequence  thereof,  are  being  wasted,  un- 
cared  for  or  lost; 

2.  Of  the  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  estates  ordered  into  his  hands  by  the  probate  court ;  and 

4.  Of  estates  upon  which  letters  of  administration  have  been  is- 
sued to  him  by  the  probate  court,  as  provided  in  Chapter  3  of  this 
title. 
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Historical:   Rev.  St.  188  7,  Sec.  5  681. 

California  Legislation:  Same  ex- 
cept "elected,  commissioned  and"  in- 
serted after  "duly",  line  1;  "leave"  for 
"have"  subd.  2,  and  the  words  "as  pro- 
vided in  Chapter  3  of  this  Title",  subd. 


4,  omitted: 
similar  as 

omitted  throughout: 
ib.;  Kerr's  Code,  ib. 

Cited:  In  re  Rice 
305;  85  Pac.  1109. 


C.  C.  P.  1872,  Sec.  1726; 
amended     but  "probate" 
Deering's  Code, 


(1906)   12  Ida. 


Procurement  of  Letters. 

Sec.  56S2.  Whenever  a  public  administrator  takes  charge  of  an 
estate  which  he  is  entitled,  under  the  provisions  of  Chapter  3  of  this 
title,  to  administer  without  letters  of  administration  being  issued,  or 
under  order  of  the  court,  he  must,  with  all  convenient  dispatch,  pro- 
cure letters  of  administration  thereon.  No  notice  of  application  for 
letters  by  a  public  administrator  is  necessary,  and  his  official  bond 
and  oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but  when 
real  estate  is  ordered  to  be  sold,  another  bond  may  be  required  by 
the  court. 


Historical:   Rev.  St.  1887,  Sec.  5682. 

California  Legislation:  See  C.  C.  P. 

1872,  Sec.  1727;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cited:  In  re  Rice  (1906)  12  Ida. 
305;  85  Pac.  1109. 


To  Be  Informed  of  Death  of  Stranger. 

Sec.  5683.  Whenever  a  stranger  or  person  without  known  heirs, 
dies  intestate  in  the  house  or  premises  of  another,  the  possessor  of 
such  premises,  or  any  one  knowing  the  facts,  must  give  immediate  no- 
tice thereof  to  the  public  administrator  of  the  county;  and  in  default 
©f  so  doing,  he  is  liable  for  any  damage  that  may  be  sustained  there- 
by, to  be  recovered  by  the  public  administrator,  or  any  party  inter- 
ested. 


Historical:  Rev.  St.  1887,  Sec.  5683. 
California  ^Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1728;  Deering's  Code, 
ib.,  Kerr's  Code,  ib. 


Inventory  by  Public  Administrator. 

Sec.  5684.  The  public  administrator  must  make  and  return  a  per- 
fect inventory  of  all  estates  taken  into  his  possession,  administer 
and  account  for  the  same,  according  to  the  provisions  of  this  title, 
subject  to  the  control  and  direction  of  the  probate  court.  When,  as 
shown  by  the  inventory,  the  estate  amounts  to  less  than  two  hundred 
and  fifty  dollars,  no  notice  to  creditors  or  other  formal  proceedings  by 
the  public  administrator  are  required,  but  after  the  payment  of  the 
funeral  expenses,  the  expenses  of  the  last  sickness  and  of  administra- 
tion, the  probate  court  must  order  the  residue,  if  any,  converted  into 
money  and  paid  as  may  be  just  to  such  creditors  or  heirs  as  may  ap- 
pear, or  into  the  State  Treasury  as  provided  in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  5  68  4. 

California  Legislation:  Same  to 
second  sentence,  rest  omitted:    C.  C. 


tf.  1872,  Sec.  1729;  same  as  C.  C.  P. 
1872,  except  "probate"  omitted:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Delivery  of  Estate  to  Executor. 

Sec.  5685.  If,  at  any  time,  letters  testamentary  or  of  administra- 
tion are  regularly  granted  to  any  other  person  on  an  estate  of  which 
the  public  administrator  has  charge,  he  must,  under  the  order  of  the 
probate  court,  account  for,  pay,  and  deliver  to  the  executor  or  admin- 
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istrator  thus  appointed,  all  the  money,  property,  papers,  and  estate 
of  every  kind  in  his  possession  or  under  his  control. 


Historical:   Rev.  St.  1887,  Sec.  5685. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1730;  same  as  amend- 


ed except  "probate"  omitted:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Officers  to  Notify  Administrator  of  Decedent's  Property. 

Sec.  5686.  All  civil  officers  must  inform  the  public  administrator 
of  all  property  known  to  them,  belonging  to  a  decedent,  which  is 
liable  to  loss,  injury,  or  waste,  and  which,  by  reason  thereof,  ought  to 
be  in  the  possession  of  the  public  administrator. 


Historical:  Rev.  St.  1887,  Sec.  5686. 
California  Jjes^slation :     Same:  C. 


C.  P.  1872,  Sec.  1731;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Suits  to  Recover  Property. 

Sec.  5687.  The  public  administrator  must  institute  all  suits  and 
prosecutions  necessary  to  recover  the  property,  debts,  papers,  or  other 
estate  of  the  decedent. 


Historical:  Rev.  St.  1887,  Sec.  5687. 
See  11  Ter.  Ses.  (1881),  294,  Sec.  6. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1732;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Examination  of  Alleged  Embezzlers. 

Sec.  5688.  When  the  public  administrator  complains  to  the  pro- 
bate judge,  on  oath,  that  any  person  has  concealed,  embezzled,  or 
disposed  of,  or  has  in  his  possession,  any  money,  goods,  property,  or 
effects,  to  the  possession  of  which  such  administrator  is  entitled  in  his 
official  capacity,  the  judge  may  cite  such  person  to  appear  before  the 
probate  court,  and  may  examine  him  on  oath  touching  the  matter  of 
such  complaint. 


Historical:  Rev.  St.  1887,  Sec.  5688. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1733;  same  except 
"Superior  Court    or  a  judge  thereof" 


for  "probate  judge",  line  2;  "the 
court  or  judge"  for  "the  judge"  line 
5,  and  "probate",  line  6,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Conduct  of  Examination:  Contempt. 

Sec.  5689.  All  such  interrogatories  and  answers  must  be  reduced 
to  writing  and  signed  by  the  party  examined  and  filed  in  the  probate 
court.  If  the  person  so  cited  refuses  to  appear  and  submit  to  such  an 
examination,  or  to  answer  such  interrogatories  as  may  be  put  to  him 
touching  the  matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain  in  close  custody  until  he  submits  to 
the  order  of  the  court. 


ed  except  "probate"  omitted:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5689. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1734;  same  as  amend- 

Probate  Court  May  Require  Account. 

Sec.  5690.  The  probate  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money  and  property 
of  an  estate  in  his  hands  to  the  heirs,  or  to  the  executors  or  adminis- 
trators regularly  appointed. 
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Historical:   Rev.  St.  1887,  Sec.  5  690. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1735;  same  as  amended 


except  "probate",  line  1,  omitted 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Returns  by  Public  Administrator. 

Sec.  5691.  The  public  administrator  must,  once  in  every  six 
months,  make  to  the  probate  judge,  under  oath,  a  return  of  all  estates 
of  decedents  which  have  come  into  his  hands,  the  value  of  the  same, 
the  money  which  has  come  into  his  hands  from  each  estate,  and  what 
he  has  done  with  it,  and  the  amount  of  his  fees  and  expenses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands. 


Historical:  Rev.  St.  1887,  Sec.  5691. 

California  Legislation:  Same  ex- 
cept "such"  for  "each",  line  4,  and  an 
additional  clause:    C.  C.  P.  1872,  Sec. 


1736;  Superior  Court  system  as 
amended:  Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 


Unclaimed  Moneys  Paid  to  State  Treasurer. 

Sec.  5692.  After  a  final  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs  or  other  claimants  thereof,  the  public  administrator 
must  pay  into  the  State  Treasury,  all  moneys  and  effects  in  his  hands 
belonging  to  the  estate,  as  provided  in  Chapter  11  of  this  title  for  pay- 
ments by  agents. 

Historical:  Rev.  St.  1887,  Sec.  5692.  be  paid  into  State  treasury:    C.  C.  P. 

California  Legislation:  Similar  but 
money  is  paid  into  county  treasury  to 


1872,  Sec.  1737;  different  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib 


Public  Administrator  Must  Not  Be  Interested  in  Expenditures. 

Sec.  5693.  The  public  administrator  must  not  be  interested  in  the 
expenditures  of  any  kind,  made  on  account  of  any  estate  he  adminis- 
ters ;  nor  must  he  be  associated,  in  business  or  otherwise,  with  any  one 
who  is  so  interested. 


Historical:  Rev.  St.  1887,  Sec.  56  93. 
See  11  Ter.  Ses.  (1881),  293,  Sec.  4. 

California  Legislation:      Same  ex- 


cept additional  clause:  C.  C.  P.  1872, 
Sec.  1738;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Proceedings  Against  Public  Administrator. 

Sec.  5694.  When  it  appears  that  any  money  remains  in  the  hands 
of  the  public  administrator  (after  a  final  settlement  of  the  estate) 
unclaimed,  which  should  be  paid  over  to  the  State  Treasurer,  the 
probate  judge  must  order  the  same  to  be  paid  over;  and,  on  failure  of 
the  public  administrator  to  comply  with  the  order  within  ten  days 
after  the  same  is  made,  the  prosecuting  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings  against  the  pub- 
lic administrator  for  a  judgment  against  him  and  the  sureties  on  his 
official  bond,  in  the  amount  of  money  so  withheld,  and  coses. 


Historical:  Rev.  St.  1887,  Sec.  56  94. 

California  Legislation:  Similar  but 
money  is  paid  to  county  treasurer:  C. 
C.    P.    1872\    Sec.     1740;     similar  as 


amended  but  with  Superior  Court  sys- 
tem: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Provisions  Applicable  to  Public  Administrator. 

Sec.  5695.  When  no  direction  is  given  in  this  chapter  for  the  gov- 
ernment or  guidance  of  a  public  administrator  in  the  discharge  of  his 
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duties,  or  for  the  administration  of  an  estate  in  his  hands,  the  pro- 
visions of  the  preceding  chapters  of  this  title  must  govern. 


Historical:  Rev.  St.  1887,  Sec.  5695. 
California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1743;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  14. 
SUCCESSION. 


Section 
5700. 
5701. 

5702. 
5703. 

5704. 

5705. 
5706. 
5707. 
5708. 


Section 

Succession  defined. 

5709. 

Valuation  of  advancement. 

Property  of  intestate  passes  to 

5710. 

Death  of  person  advanced. 

heirs. 

5711. 

Inheritance  of    husband  and 

Succession  to  property. 

wife. 

Heirship   of   illegitimate  chil- 

5713. 

Devolution       of  community 

dren. 

property. 

Mother  successor    to  illegiti- 

5714. 

Inheritance  by  representation. 

mate  child. 

5715. 

Inheritance  by  aliens. 

Computation  of  kinship. 

5716. 

Disposition  of  unclaimed  prop- 

Advancements. 

erty. 

Same:    Refund  not  required. 

5717. 

Same. 

Gifts  as  advancements. 

Succession  Defined. 

Sec.  5700.  Succession  is  the  coming  in  of  another  to  take  the  prop- 
erty of  one  who  dies  without  disposing  of  it  by  will. 


Historical:  Rev.  St.  1887,  Sec.  5700. 
California  Legislation:     Same:  Civ. 


Code  1872,  Sec.  1383;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Property  of  Intestate  Passes  to  Heirs. 

Sec.  5701.  The  property,  both  real  and  personal,  of  one  who  dies 
without  disposing  of  it  by  will,  passes  to  the  heirs  of  the  intestate, 
subject  to  the  control  of  the  probate  court,  and  to  the  possession  of 
any  administrator  appointed  by  that  court  for  the  purposes  of  ad- 
ministration. 


Cited:  Reed  v.  Stewart  (1906)  12 
Ida.  699;  87  Pac.  1002. 


Historical:   Rev.  St  1887,  Sec.  5701. 

California  legislation:  Different: 
Civ.  Code  1872,  Sec.  1384;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Succession  to  Property. 

Sec,  5702.  When  any  person,  having  title  to  any  estate  not  other- 
wise limited  by  marriage  contract,  dies  without  disposing  of  the 
-estate  by  will,  it  is  succeeded  to,  and  must  be  distributed,  unless  other- 
wise expressly  provided  in  this  Code,  subject  to  the  payment  of  his 
debts,  in  the  following  manner : 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only 
one  child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  sur- 
viving husband  or  wife  and  child,  or  issue  of  su«h  child.  If  the 
decedent  leave  a  surviving  husband  or  wife  and  more  than  one  child 
living,  or  one  child  living  and  the  lawful  issue  of  one  or  more  deceased 
children,  one-third  to  the  surviving  husband  or  wife,  and  the  remain- 
der in  equal  shares  to  his  children  and  t©  the  lawful  issue  of  any 
deceased  child  by  right  of  representation ;  but  if  there  be  no  chiM  of 
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the  deceased  living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
descendants;  and  if  all  the  descendants  are  in  the  same  degree  of 
kindred  to  the  decedent,  they  share  equally,  otherwise  they  take  ac- 
cording to  the  right  of  representation.  If  the  decedent  leave  no 
surviving  husband  or  wife,  but  leave  issue,  the  whole  estate  goes  to 
such  issue ;  and  if  such  issue  consists  of  more  than  one  child  living,  or 
one  child  living  and  the  lawful  issue  of  one  or  more  deceased  children, 
then  the  estate  goes  in  equal  shares  to  the  children  living  or  to  the 
child  living,  and  the  issue  of  the  deceased  child  or  children  by  right  of 
representation. 

2.  If  the  decedent  leave  no  issue,  the  estate  goes,  one  half  to  the 
surviving  husband  or  wife,  and  the  other  half  to  the  decedent's  father 
and  mother  in  equal  shares,  and  if  either  be  dead,  the  whole  of  said 
half  goes  to  the  other.  If  the  decedent  leave  no  issue,  nor  husband, 
nor  wife,  the  estate  must  go  to  his  father  and  mother,  in  equal  shares, 
or  if  either  be  dead,  then  to  the  other. 

3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to 
the  children  of  any  deceased  brother  or  sister  by  right  of  representa- 
tion. 

4.  If  the  decedent  leave  a  surviving  husband  or  wife  and  neither 
issue,  father  nor  mother,  the  whole  estate  goes  to  the  surviving  hus- 
band or  wife. 

5.  If  the  decedent  leave  neither  issue,  husband,  wife,  father, 
mother,  brother  nor  sister,  the  estate  must  go  to  the  next  of  kin  in 
equal  degree,  excepting  that  when  there  are  two  or  more  collateral 
kindred  in  equal  degree,  but  claiming  through  different  ancestors, 
those  who  claim  through  the  nearest  ancestor  must  be  preferred  to 
those  claiming  through  an  ancestor  more  remote. 

6.  If  the  decedent  leave  several  children,  or  one  child  and  the 
issue  of  one  or  more  children,  and  any  such  surviving  child  dies  under 
age  and  not  having  been  married,  all  the  estate  that  came  to  the 
deceased  child  by  inheritance  from  such  decedent,  descends  in  equal 
shares  to  the  other  children  of  the  same  parent,  and  to  the  issue  of 
any  such  other  children  who  are  dead,  by  right  of  representation. 

7.  If,  at  the  death  of  such  child  who  dies  under  age  not  having 
been  married,  all  the  other  children  of  his  parents  are  also  dead,  and 
any  of  them  have  left  issue,  the  estate  that  came  to  such  child 
by  inheritance  from  his  parents  descends  to  the  issue  of  all  other 
children  of  the  same  parents;  and  if  all  the  issues  are  in  the  same 
degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise 
they  take  according  to  the  right  of  representation. 

8.  If  the  decedent  be  a  widow  or  widower  and  leave  no  kindred, 
and  the  estate,  or  any  portion  thereof,  was  common  property  of  such 
decedent,  and  his  or  her  deceased  spouse,  while  such  spouse  was  liv- 
ing, such  common  property  shall  go  to  the  father  and  mother  of  such 
deceased  spouse,  in  equal  shares,  or  if  either  be  dead,  then  to  the 
other.  If  there  be  no  father  nor  mother,  then  such  property  shall  go 
to  the  brothers  and  sisters  of  such  deceased  spouse,  in  equal  shares, 
and  to  the  lawful  issue  of  any  deceased  brother  or  sister  of  such  de- 
ceased spouse,  by  right  of  representation. 
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9.  If  the  decedent  leave  no  husband,  wife  or  kindred,  and  there 
be  no  heirs  to  take  his  estate,  or  any  portion  thereof,  under  subdi- 
vision eight  of  this  section,  the  same  shall  be  paid  into  the  State 
Treasury  for  the  support  of  common  schools. 


Historical:  Rev.  St.  18  87,  Sec.  5702. 
(See  Probate  Practice,  1864,  Sec.  315) 
amended  Laws  1907,  338,  Sec.  1. 

California  legislation:  Similar  but 
8th  subd.  omitted,  and  another  subd. 
inserted:  Civ.  Code  1872,  Sec.  1386; 
similar  with  additional  provisions  as 
amended:  Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 

Cross     Reference:    Succession  of 


children  where  marriage  of  parents  is 
annulled:     Sec.  2642. 

Rights  of  Widow:  The  rights 
given  to  the  widow  by  this  section 
are  in  lieu  of  dower  and  cannot  be 
disposed  of  by  the  husband  by  ante- 
nuptial will,  but  such  a  will,  if  made, 
will  be  deemed  to  be  revoked  by  the 
marriage.  Morgan  v.  Ireland  (1880) 
1  Ida.  786. 


Heirship  of  Illegitimate  Children. 

Sec.  5703.  Every  illegitimate  child  is  an  heir  of  the  person  who,  in 
writing,  signed  in  the  presence  of  a  competent  witness,  acknowledges 
himself  to  be  the  father  of  such  child ;  and  in  all  cases  is  an  heir  of  his 
mother ;  and  inherits  his  or  her  estate,  in  whole  or  in  part  as  the  case 
may  be,  in  the  same  manner  as  if  he  had  been  born  in  lawful  wedlock, 
but  he  does  not  represent  his  father  or  mother  by  inheriting  any  part 
of  the  estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless 
before  his  death,  his  parents  shall  have  intermarried,  and  his  father, 
after  such  marriage,  acknowledges  him  as  his  child  or  adopts  him 
into  his  family;  in  which  case  such  child  and  all  the  legitimate  chil- 
dren are  considered  brothers  and  sisters,  and  on  the  death  of  either  of 
them,  intestate  and  without  issue,  the  others  inherit  his  estate  and 
are  heirs  as  hereinbefore  provided,  in  like  manner  as  if  all  the  chil- 
dren had  been  legitimate ;  saving  to  the  father  and  mother  respec- 
tively, their  rights  in  the  estates  of  all  the  children  in  like  manner  as 
if  all  had  been  legitimate.  The  issue  of  all  marriages  null  in  law,  or 
dissolved  by  divorce,  are  legitimate. 


Historical:  Rev.  St.  18  87,  Sec.  5703. 
Probate   Practice,   1864,   Sec.  316. 

California  Legislation :   Same:  Civ. 


Code  1872,  Sec.  1387;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


■ 

Mother  Successor  to  Illegitimate  Child. 

Sec.  5704.  If  an  illegitimate  child  who  has  not  been  acknowledged 
or  adopted  by  his  father,  dies  intestate  without  lawful  issue, 
his  estate  goes  to  his  mother,  or  in  case  of  her  decease,  to  her  heirs  at 
law. 


Historical:  Rev.  St.  1887,  Sec.  5704. 
Probate  Practice,  1864,  Sec.  317. 

California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1388;  Deering's  Code, 
ib.;  additional  provisions  as  amend- 
ed:   Kerr's  Code,  ib. 


Computation  of  Kinship. 

Sec.  5705.  The  degrees  of  kindred  are  computed  according  to  the 
rules  of  the  civil  law.  Kindred  of  the  half  blood  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree,  unless  the  inheritance 
come  to  the  intestate  by  descent,  devise  or  gift  of  some  one  of  his 
ancestors,  in  which  case  all  those  who  are  not  of  the  blood  of  such 
ancestors  must  be  excluded  from  such  inheritance. 
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Historical:  Rev.  St.  1887,  Sec.  5705. 
Probate  Practice,  1864,  Sec.  318. 

California  Legislation :     Same  ex- 


cept first  sentence  omitted:  Civ.  Code 
1872,  Sec.  1394;  Deering's  Code  ib.; 
Kerr's  Code,  ib. 


Advancements. 

Sec.  5706.  Any  esate,  real  or  personal,  given  by  the  decedent  in 
his  lifetime  as  an  advancement  to  any  child  or  other  lineal  descendant, 
is  a  part  of  the  estate  of  the  decedent  for  the  purpose  of  division  and 
distribution  thereof  among  his  issue,  and  must  be  taken  by  such  child 
or  other  lineal  descendant,  toward  his  share  of  the  estate  of  the  de- 
cedent. 


Historical:  Rev.  St.  1887,  Sec.  5706. 
Probate  Practice,  1864,  Sec.  319. 

California  Legislation:     Same:  Civ. 


Code  1872,  Sec.  1395;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Same:  Refund  Not  Required. 

Sec.  5707.  If  the  amount  of  such  advancement  exceeds  the  share 
of  the  heir  receiving  the  same,  he  must  be  excluded  from  any  further 
portion  in  the  division  and  distribution  of  the  estate,  but  he  must  not 
be  required  to  refund  any  part  of  such  advancement;  and  if  the 
amount  so  received  is  less  than  his  share,  he  is  entitled  to  so  much 
more  as  will  give  him  his  full  share  of  the  estate  of  the  decedent. 


Historical:  Rev.  St.  1887,  Sec.  5707. 
Probate  Practice,  1864,  Sec.  320. 

California  Legislation:     Same:  Civ. 


Code  1872,  Sec.  1396;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Gifts  as  Advancements. 

Sec.  5708.  All  gifts  and  grants  are  made  as  advancements,  if 
expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged  in  writing 
by  the  decedent  as  an  advancement,  or  acknowledged  in  writing  as 
such  by  the  child  or  other  successor  or  heir. 


Historical:  Rev.  St.  1887,  Sec.  5708. 
See  Probate  Practice,  1864,  Sec.  321. 

California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1397;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Valuation  of  Advancement. 

Sec.  5709.  If  the  value  of  the  estate  so  advanced  is  expressed  in 
the  conveyance,  or  in  the  charge  thereof  made  by  the  decedent,  or  in 
the  acknowledgment  of  the  party  receiving  it,  it  must  be  held  as  of 
that  value  in  the  division  and  distribution  of  the  estate;  otherwise  it 
must  be  estimated  according  to  its  value  when  given,  as  nearly  as  the 
same  can  be  ascertained. 


Historical:  Rev.  St.  1887,  Sec.  5709. 
Probate  Practice,  1864,  Sec.  322. 

California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1398;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Death  of  Person  Advanced. 

Sec.  5710.  If  any  child  or  other  lineal  descendant  receiving  ad- 
vancement dies  before  the  decedent,  leaving  issue,  the  advancement 
must  be  taken  into  consideration  in  the  division  and  distribution  of 
the  estate,  and  the  amount  thereof  must  be  allowed  accordingly  by  the 
representatives  of  the  heirs  receiving  the  advancement,  in  like  man- 
ner as  if  the  advancement  had  been  made  directly  to  them. 
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Historical:  Rev.  St.  1887,  Sec.  5710. 
Probate  Practice,  1864,  Sec.  323. 

Civ. 


California  Legislation : 


Same: 


Code  1872,  Sec.  1399;  Deering's  Code, 
ib. ;  similar  as  amended:  Kerr's  Code, 
ib. 


Inheritance  of  Husband  and  Wife. 

Sec.  5711.  The  provisions  of  the  preceding  sections  of  this  chap- 
ter, as  to  the  inheritance  of  the  husband  and  wife  from  each  other, 
apply  only  to  the  separate  property  of  the  decedents. 


Historical:  Rev.  St.  1887,  Sec.  5711. 
Probate  Practice,  1864,  Sec.  324. 

California  Legislation:     Same:  Civ. 


Code  1872,  See.  1400;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Devolution  of  Community  Property. 

Sec.  5713.  Upon  the  death  of  either  husband  or  wife,  one-half  of 
the  community  property  shall  go  to  the  survivor,  subject  to  the  com- 
munity debts,  and  the  other  half  shall  be  subject  to  the  testamentary 
disposition  of  the  deceased  husband  or  wife,  subject  also  to  the  com- 
munity debts.  In  case  no  testamentary  disposition  shall  have  been 
made  by  the  deceased  husband  or  wife  of  his  or  her  half  of  the  com- 
munity property,  it  shall  descend  equally  to  the  legitimate  issue  of  his, 
her  or  their  bodies.  If  there  be  no  issue  of  said  deceased  living,  or 
none  of  their  representatives  living,  then  the  said  community  prop- 
erty shall  all  pass  to  the  survivor,  to  the  exclusion  of  collateral  heirs, 
subject  to  the  community  debts,  the  family  allowance,  and  the  charges 
and  expenses  of  administration. 


Historical:  Rev.  St.  1887,  Sec.  5713; 
amended  Laws  1907,  346,  Sec.  1. 

California  Legislation:  See  C.  C.  P. 


1872,  Sees.  1401,  1402;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Inheritance  by  Representation. 

Sec.  5714.  Inheritance  or  succession  "  by  right  or  representation" 
takes  place  when  the  descendants  of  any  deceased  heir  take  the  same 
share  or  right  in  the  estate  of  another  person  that  their  parents 
would  have  taken  if  living.  Posthumous  children  are  considered  as 
living  at  the  death  of  their  parents. 


Historical:  Rev.  St.  1887,  Sec.  5714. 
Probate  Practice,  1864,  Sec.  325. 

California  Legislation:    Same:  Civ. 


Code  18  72,  Sec.  1403;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Inheritance  by  Aliens. 

Sec.  5715.  Resident  aliens  may  take  in  all  cases  by  succession  as 
citizens;  and  no  person  capable  of  succeeding  under  the  provisions  of 
this  title  is  precluded  from  such  succession  by  reason  of  the  alienage 
of  any  relative ;  but  no  non-resident  foreigner  can  take  by  succession, 
unless  he  appears  and  claims  such  succession  within  five  years  after 
the  death  of  the  decedent  to  whom  he  claims  succession. 


Historial:  Rev.  St.  1887,  Sec.  5715 

California  Legislation:  Same:  Civ 
Code  1872,  Sec.  1404;  Deering's  Code 
lb.;   Kerr's  Code,  ib. 

Succession   by   Alien:     A  non-resi- 

•  i^nt  foreigner  cannot  take  real  estate 
'  y  succession  unless  he  appears  and 


claims  succession  within  five  years  af- 
ter the  death  of  the  decedent,  and  if 
he  fails  to  claim  succession  within 
that  time,  the  real  estate  of  the  de- 
cedent escheats  to  the  State.  State 
v.  Stevenson  (1898)  6  Ida.  367;  55 
Pac.  886. 
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Disposition  of  Unclaimed  Property. 

oec.  5716.  When  succession  is  not  claimed  as  provided  in  the  pre- 
cedhig  section,  the  District  Court,  on  information,  must  direct  the 
Attorney  General  to  reduce  the  property  to  his  or  the  possession  of 
the  State,  or  to  cause  the  same  to  be  sold,  and  the  same,  or  the  pro- 
ceeds thereof,  to  be  deposited  in  the  State  Treasury  for  the  benefit 
of  such  non-resident  foreigner,  or  his  legal  representative,  to  be  paid 
to  him  whenever,  within  five  years  after  such  deposit,  proof,  to  the 
satisfaction  of  the  State  Auditor  and  Treasurer,  is  produced  that  he  is 
entitled  to  succeed  thereto. 


Historical:   Rev.  St.  188  7,  Sec.  5  716. 

California  Legislation:  Same:  Civ. 
Code,  1872,  Sec.  1405;  Deering's  Code, 
ib.;    similar  as  amended   but  "Supe- 

Same. 


rior"  Tor  "District",  line  2;  Kerr's 
Code,  ib. 

Cited:  State  v.  Stevenson  (1898)  6 
Ida.  367;  55  Pac.  886.  . 


Sec.  5717.  When  so  claimed,  the  evidence  and  the  joint  order  of 
the  Auditor  and  Treasurer,  must  be  filed  by  the  Treasurer  as  his 
voucher,  and  the  property  delivered,  or  the  proceeds  paid,  to  the 
claimant  on  filing  his  receipt  therefor.  If  no  one  succeeds  to  the 
estate  or  the  proceeds,  as  herein  provided,  the  property  of  the  deced- 
ent is  placed  by  the  State  Treasurer  to  the  credit  of  the  school  fund. 


Historical:   Rev.  St.  188  7,  Sec.  5  717. 

California  Legislation :     Same  ex- 
cept   the    words    "devolves    and  es- 
cheats to  the  people  of  the  State  and" 
are  inserted  after  "decedent",  line  5: 


Civ.   Code   1872,   Sec.    1406;  Deering's 
Code,      ib.;      somewhat     similar  as 
amended:  Kerr's  Code,  ib. 

Cited:  State  v.  Stevenson  (1898'»  6 
Ida.  367;  55  Pac.  886. 
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\7hi  May  Make  a  Will. 

Sec.  5725.  Every  person  over  the  age  of  eighteen  years,  of  sound 
mind,  may,  by  last  will,  dispose  of  all  his  estate,  real  and  personal, 
and  such  estate  not  disposed  of  by  will  is  succeeded  to  as  provided  in 
Chapter  14  of  this  title,  being  chargeable  in  both  cases  with  the  pay- 
ment of  all  the  decedent's  debts,  as  provided  in  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  5725. 

California  Legislation:  Same  ex- 
cept "Title  7  of  this  Part"  for  "Chap- 
ter 14  of  this  title",  line  4,  and  "the 
Code   of   Civil   Procedure"   for  "this 


Code",  last  line:  Civ.  Code  1872, 
Sec.  1270;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  Scott  v.  Harkness  (1899)  6 
Ida.  736;   59  Pac.  556. 


Same:  Married  Women. 

Sec.  5726.  A  married  woman  may  dispose  of  all  her  separate  es- 
tate by  will,  without  the  consent  of  her  husband,  and  may  alter  or  re- 
voke the  will  in  like  manner  as  if  she  were  single.  Her  will  must  be 
attested,  witnessed,  and  proved  in  like  manner  as  all  other  wills. 


Historical:   Rev.  St.  1887,  Sec.  5726. 

California  Legislation :  Same:  Civ. 
Code  1872,  Sec.  1273;  same  as  amend- 
ed ex  ept  "executed"  for  "attested, 
witnessed":  Deering's  Code,  ib.  Kerr's 
Code,  ib. 


Olographic  Will:  A  married  woman 
cannot  make  an  olographic  will.  Scott 
v.  Harkness  (1899)  6  Ida.  736;  59 
Pac.  556. 


Execution  of  Will. 

Sec.  5727.  Every  will,  other  than  a  nuncupative  will,  must  be  in 
writing,  and  every  will,  other  than  an  olographic  will  and  a  nuncupa- 
tive will,  must  be  executed  and  attested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator  him- 
self, or  some  person  in  his  presence  and  by  his  direction  must  sub- 
scribe his  name  thereto; 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting 
witnesses  or  be  acknowledged  by  the  testator  to  them,  to  have  been 
made  by  him  or  by  his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowledg- 
ing the  same,  declare  to  the  attesting  witnesses  that  the  instrument 
is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  must 
sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  testator's 
request,  and  in  his  presence. 


Historical:   Rev.  St.  1887,  Sec.  5727. 

California  Legislation :  Same:  Civ. 
Code  1872,  Sec.  1276;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Cross  Reference:  Wills  must  be  in 
writing:    Sec.  6006. 

Cited:  Scott  v.  Harkness  (1899)  6 
Ida.  736;  59  Pac.  556. 


Olographic  Wills. 

Sec.  5728.  An  olographic  will  is  one  that  is  entirely  written,  dated 
and  signed,  by  the  hand  of  the  testator  himself.  It  is  subject  to  no 
other  form,  and  may  be  made  in  or  out  of  this  State,  and  need  not  be 
witnessed. 


Historical:   Rev.  St.  1887,  Sec.  5728. 

California  ^Legislation :  Same:  Civ. 
Code  1872,  Sec.  1277;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


\  Cited:  Scott  v.  Harkness  (1899)  6 
Ida.  736;  59  Pac.  556. 
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Requirements  as  to  Witnesses. 

Sec.  5729.  A  witness  to  a  written  will  must  write,  with  his  name, 
his  place  of  residence;  and  a  person  who  subscribes  the  testator's 
name,  by  his  direction,  must  write  his  own  name  as  a  witness  to  the 
will.  But  a  violation  of  this  section  does  not  affect  the  validity  of 
the  will. 

Historical:   Rev.  St.  1887,  Sec.  5729.  Code  1872,  Sec.  1278;  Deering's  Code, 

California  Legislation:     Same:  Civ.     '     ib-  Kerr's  Code,  ib. 

Subsequent  Incompetency  of  Witness. 

Sec.  5730.  If  the  subscribing  witnesses  to  a  will  are  competent  at 
the  time  of  attesting  its  execution,  their  subsequent  incompetency, 
from  whatever  cause  it  may  arise,  does  not  prevent  the  probate  and 
allowance  of  the  will,  if  it  is  otherwise  satisfactorily  proved. 

Historical:  Rev.  St.  1887,  Sec.  5730.  [  Code  1872,  Sec.  1280;  Deering's  Code, 
California  Legislation:     Same:  Civ.     *     ib-  Kerr's  Code,  ib. 

Revocation  of  Wills. 

Sec.  5731.  Except  in  the  cases  in  this  chapter  mentioned,  no  writ- 
ten will,  nor  any  part  thereof,  can  be  revoked  or  altered  otherwise 
than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  declaring 
such  revocation  or  alteration,  and  executed  with  the  same  formalities 
with  which  a  will  should  be  executed  by  such  testator ;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated,  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking  the  same,  by  the  testator 
himself,  or  by  some  person  in  his  presence  and  by  his  direction. 

Historical:  Rev.  St.  188  7,  Sec.  5731.  Code  1872,  Sec.  12  92;  Deering's  Code, 

California  Legislation:     Same:  Civ.      1     ib-'  Kerr's  Code,  ib. 

Proof  of  Revocation. 

Sec.  5732.  When  a  will  is  canceled  or  destroyed  by  any  other  per- 
son than  the  testator,  the  direction  of  the  testator,  and  the  fact  of 
such  injury  or  destruction,  must  be  proved  by  two  witnesses. 

Historical:  Rev.  St.  1887,  Sec.  5732.  Code  1872,  Sec.  1293;  Deering's  Code, 

California  Legislation:     Same:  Civ.     '     il>-;  Kerr's  Code,  ib. 

Revocation  of  Duplicate  Will. 

Sec.  5733.  The  revocation  of  a  will,  executed  in  duplicate,  may  be 
made  by  revoking  one  of  the  duplicates. 

Historical:  Rev.  St.  1887,  Sec.  5733.  Code  1872,  Sec.  12  95;  Deering's  Code, 

California  Legislation:  .Same:    Civ.     1     ib-  Kerr's  Code,  ib. 

Revival  of  Previous  Will  by  Revocation. 

Sec.  5734.  If,  after  making  a  will,  the  testator  duly  makes  and 
executes  a  second  will,  the  destruction,  cancellation,  or  revocation  of 
such  second  will  does  not  revive  the  first  will,  unless  it  appears  by 
the  terms  of  such  revocation  that  it  was  the  intention  to  revive  and 
give  effect  to  the  first  will,  or  unless,  after  such  destruction,  cancella- 
tion, or  revocation,  the  first  will  is  duly  republished. 

Historical:   Rev.  St.  1887,  Sec.  5734.  Code  1872,  Sec.  1297;  Deering's  Code, 

California  Legislation:     Same:  Civ.  ib-5  Kerr's  Code,  ib. 
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Eevocation  by  Marriage  and  Issue. 

Sec.  5735.  If,  after  having  made  a  will,  the  testator  marries,  and 
has  issue  of  such  marriage,  born  either  in  his  lifetime  or  after  his 
death,  and  the  wife  or  issue  survives  him,  the  will  is  revoked,  unless 
provision  has  been  made  for  such  issue  by  some  settlement,  or  unless 
such  issue  are  provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  provision;  and  no 
other  evidence  to  rebut  the  presumption  of  such  revocation  can  be 
received. 

Historical:  Rev.  St.  1887,  Sec.  5735.  Code  1872,  Sec.  1298;  Deering's  Code, 

California  Legislation:    Same:  Civ.     •     ib-5  Kerr's  Code,  ib. 

Revocation  by  Marriage. 

Sec.  5736.  If,  after  making  a  will  the  testator  marries,  and  the 
wife  survives  the  testator,  the  will  is  revoked,  unless  provision  has 
been  made  for  her  by  marriage  contract,  or  unless  she  is  provided  for 
in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision ;  and  no  other  evidence  to  rebut  the  pre- 
sumption of  revocation  must  be  received. 

Historical:  Rev.  St.  1887,  Sec.  5736.  I  Code  1872,  Sec.  1299;  Deering's  Code, 
California  Legislation:    Same:  Civ.     *     ib-J  Kerr's  Code,  ib. 

Revocation  by  Marriage  of  Woman. 

Sec.  .5737.  A  will,  executed  by  an  unmarried  woman,  is  revoked  by 
her  subsequent  marriage,  and  is  not  revived  by  the  death  of  her 
husband. 

Historical:  Rev.  St.  1887,  Sec.  5737.  Code  1872,  Sec.  1300;  Deering's  Code, 

California  Legislation:    Same:  Civ.     !     ib-I  Kerr's  Code,  ib. 

Contract  Not  a  Revocation. 

Sec.  5738.  An  agreement  made  by  a  testator  for  the  sale  or  trans- 
fer of  property  disposed  of  by  a  will  previously  made,  does  not  revoke 
such  disposal;  but  the  property  passes  by  the  will,  subject  to  the  same 
remedies  on  the  testator's  agreement,  for  a  specific  performance  or 
otherwise,  against  the  devisees  or  legatees,  as  might  be  had  against 
the  testator's  successors  if  the  same  had  passed  by  succession. 

Historical:  Rev.  St.  1887,  Sec.  5738.  j  Code  1872,  Sec.  1301;  Deering's  Code, 
California.  Legislation:    Same:    Civ.  ib-J  Kerr's  Code,  ib. 

Mortgage  Not  a  Revocation. 

Sec.  5739.  A  charge  or  incumbrance  upon  any  estate  for  the  pur- 
pose of  securing  the  payment  of  money  or  the  performance  of  any 
covenant  or  agreement,  is  not  a  revocation  of  any  will  relating  to  the 
same  estate  which  was  previously  executed;  but  the  devise  and  lega- 
cies therein  contained  must  pass  subject  to  such  charge  or  incum- 
brance. 

Historical:  Rev.  St.  1887,  Sec.  573  9.  Code  1872,  Sec.  13  02;  Deering's  Code, 

California  Legislation:    Same:    Civ.     1     ib-  Kerr's  Code,  ib. 

Conveyance  Not  a  Revocation. 

Sec.  5740.  A  conveyance,  settlement,  or  other  act  of  a  testator,  by 
which  his  interest  in  a  thing  previously  disposed  of  by  his  will  is  al- 
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tered,  but  not  wholly  divested,  is  not  a  revocation ;  but  the  will  passes 
the  property  which  would  otherwise  devolve  by  succession. 

[  Code  1872,  Sec.  1303;  Deering's  Code, 
J  il 


Historical:  Rev.  St.  1887,  Sec.  5740. 
California  Legislation:    Same:  Civ. 


ib.;  Kerr's  Code,  ib. 


Same:  Inconsistent  Conveyance. 

Sec.  5741.  If  the  instrument  by  which  an  alteration  is  made  in  the 
testator's  interest  in  a  thing  previously  disposed  of  by  his  will  ex- 
presses his  intent  that  it  shall  be  a  revocation,  or  if  it  contains  pro- 
visions wholly  inconsistent  with  the  terms  and  nature  of  the  testa- 
mentary disposition,  it  operates  as  a  revocation  thereof,  unless  such 
inconsistent  provisions  depend  on  a  condition  or  contingency  by  rea- 
son of  which  they  do  not  take  effect. 


Historical:  Rev.  St.  1887,  Sec.  5741. 
California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1304;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Revocations  of  Codicils. 

Sec.  5742.    The  revocation  of  a  will  revokes  all  its  codicils. 


Historical:  Rev.  St.  1887,  Sec.  5  742. 
California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1305;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Succession  by  Afterborn  Child. 

Sec.  5743.  Whenever  a  testator  has  a  child  born  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and  dies  leaving 
such  child  unprovided  for  by  any  settlement,  and  neither  provided 
for  nor  in  any  way  mentioned  in  his  will,  the  child  succeeds  to  the 
same  portion  of  the  testator's  real  and  personal  property  that  he 
would  have  succeeded  to  if  the  testator  had  died  intestate. 


Historical:  Rev.  St.  1887,  Sec.  5743. 

California  Legislation:  Same:  Civ. 
Code  1872,  Sec.  1306;  Deering's  Code, 


ib.;  same  as  amended  with  an  addi- 
tional provision:  Kerr's  Code,  ib. 


Same:  Children  Unprovided  for. 

Sec.  5744.  When  any  testator  omits  to  provide  in  his  will  for  any 
of  his  children,  or  for  the  issue  of  any  deceased  child,  unless  it  appears 
that  such  omission  was  intentional,  such  child,  or  the  issue  of  such 
child,  must  have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  and  succeeds  thereto  as  provided  in  the  preceding 
section. 


Historical:  Rev.  St.  1887,  Sec.  574.4. 

California  Legislation:  Same:  Civ. 
Code  1872,  Sec.  1307;  Deering's  Code, 


ib.;  same  as  amended  except  "has" 
for  "must  have",  line  4,  and  an  addi" 
tional  provision:    Kerr's  Code,  ib. 


Same:  Apportionment  of  Share. 

Sec.  5745.  When  any  share  of  the  estate  of  a  testator  is  assigned 
to  a  child  born  after  the  making  of  a  will,  or  to  a  child,  or  the  issue 
of  a  child,  omitted  in  the  will,  as  hereinbefore  mentioned,  the  same 
must  first  be  taken  from  the  estate  not  disposed  of  by  the  will,  if  any ; 
if  that  is  not  sufficient,  so  much  as  may  be  necessary  must  be  taken 
from  all  the  devisees  or  legatees,  in  proportion  to  the  value  they  may 
respectively  receive  under  the  will,  unless  the  obvious  intention  of  the 
testator  in  relation  to  some  specific  devise  or  bequest,  or  other  pro- 
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vision  in  the  will,  would  thereby  be  defeated;  in  such  case,  such  spe- 
cific devise,  legacy  or  provision  may  be  exempted  from  such  ap- 
portionment, and  a  different  apportionment,  consistent  with  the  inten- 
tion of  the  testator,  may  be  adopted. 


Historical:  Rev.  St.  1887,  Sec.  5745. 
California  Legislation :    Same:  Civ. 


Code  1872,  Sec.  1308;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Children  Provided  for  by  Advancement. 

Sec.  5746.  If  such  children,  or  their  descendants,  so  unprovided 
for,  had  an  equal  proportion  of  the  testator's  estate  bestowed  on  them 
in  the  testator's  lifetime,  by  way  of  advancement,  they  take  nothing 
in  virtue  of  the  provisions  of  the  three  preceding  sections. 


Historical:  Rev.  St.  1887,  Sec.  5746. 
California  Legislation :    Same:  Civ. 


Code  1872,  Sec.  1309;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Succession  of  Descendants  of  Devisee. 

Sec.  5747.  When  any  estate  is  devised  to  any  child  or  other  rela- 
tion of  the  testator,  and  the  devisee  dies  before  the  testator,  leaving 
lineal  descendants,  such  descendants  take  the  estate  so  given  by  the 
will  in  the  same  manner  as  the  devisee  would  have  done  had  he  sur- 
vived the  testator. 


Historical:   Rev.  St.  1887,  Sec.  5747. 

California  Legislation :  Same:  Civ. 
Code  1872,  Sec.  1310;  Deering's  Code, 
Lb.  r  same  except  "or  bequeathed"  in- 


serted after  "devised",  line  1,  and 
"devisee  or  legatee"  for  "devisee", 
lines  2  and  4;  Kerr's  Code,  ib. 


Effect  of  Devise  of  Land. 

Sec.  5748.  Every  devise  of  land  in  any  will  conveys  all  the  estate  of 
the  devisor  therein,  which  he  could  lawfully  devise,  unless  it  clearly 
appears  by  the  will  that  he  intended  to  convey  a  less  estate. 


Historical : 


California  Legislation 


Rev.  St.  1887,  Sec.  5748. 

Same:  Civ. 


Code  1872,  Sec.  1311;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  After  Acquired  Estates. 

Sec.  5749.  Any  estate,  right  or  interest  in  lands,  acquired  by  the 
testator  after  the  making  of  his  will,  passes  thereby  and  in  like 
manner  as  if  the  title  thereto  was  vested  in  him  at  the  time  of  making 
the  will,  unless  the  contrary  manifestly  appears  by  the  will  to  have 
been  the  intention  of  the  testator.  Every  will  made  in  express  terms 
devising  or  in  any  other  terms  denoting  the  intent  of  the  testator  to 
devise,  all  the  real  estate  of  such  testator,  passes  all  the  real  estate 
which  such  testator  was  entitled  to  devise  at  the  time  of  his  decease. 


Historical:  Rev.  St.  1887,  Sec.  5749. 
California  ^Legislation :     Same  ex- 


contrary",  line  4:  Civ.  Code  1872,  Sec. 
1312;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


cept  the  words  "if  it"  for  "unless  the 

Devise  to  Charitable  Uses. 

Sec.  5750.  No  estate,  real  or  personal,  shall  be  bequeathed  or  de- 
vised to  any  charitable  or  benevolent  society  or  corporation,  or  to  any 
person  or  persons  in  trust  for  charitable  uses,  except  the  same  be 
done  by  will  duly  executed  at  least  thirty  days  before  the  decease  of 
the  testator;  and  if  so  made  at  least  thirty  days  prior  to  such  death 
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such  devise  or  legacy,  and  each  of  them,  shall  be  valid :  Provided,  That 
no  such  devises  or  bequests  shall  collectively  exceed  one-third  of 
the  estate  of  the  testator  leaving  lineal  descendants,  and  in  such  case, 
a  pro  rata  deduction  from  such  devises  or  bequests  shall  be  made  so  as 
to  reduce  the  aggregate  thereof  to  one-third  of  such  estate;  and  all 
dispositions  of  property  made  contrary  hereto  shall  be  void,  and  go  to 
the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to 
law. 


Historical:   Rev.  St.  1887,  Sec.  5750. 

California  Legislation:  No  such  pro- 
vision in  Civ.  Code  1872;  same  except 


"legal  heirs"  for  "lineal  descendants", 
line  8:  Deering's  Civ.  Code,  Sec.  1313; 
Kerr's  Code,  ib. 


All  Property  Chargeable  With  Debts. 

Sec.  5751.  When  a  person  dies  intestate,  all  his  property,  real  and 
personal,  without  any  distinction  between  them,  is  chargeable  with 
the  payment  of  his  debts,  except  as  otherwise  provided  in  this  Code. 


amended  except  "and  the  Code  of 
Civil  Procedure"  added:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Historical:    Rev.  St.  1887,  Sec.5  751. 

California  Legislation :  Different: 
Civ.   Code   1872,   Sec.    1358;   same  as 

Same:  Order  of  Exhaustion. 

Sec.  5752.  The  property  of  a  testator,  except  as  otherwise  spe- 
cially provided  for  in  this  Code,  must  be  resorted  to  for  the  payment 
of  debts  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for 
the  payment  of  the  debts; 

2.  Property  not  disposed  of  by  the  will; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee ; 

4.  Property  which  is  not  specially  devised  or  bequeathed ;  and, 

5.  All  other  property  ratably. 

Before  any  debts  are  paid,  the  expenses  of  the  administration  and 
the  allowance  to  the  family  must  be  paid  or  provided  for. 


Historical:   Rev.  St.  1887,  Sec.  57  52. 

California  Legislation:  Different: 
Civ.  Code  1872,  Sec.  1359;  same  ex- 


cept "and  the  Code  of  Civil  Proced- 
ure" inserted  after  "Code,,'  line  2: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Legacies:  Out  of  What  Property  Payable. 

Sec.  5753.  The  property  of  a  testator,  except  as  otherwise  spe- 
cially provided  for  in  this  Code,  must  be  resorted  to  for  the  payment 
of  legacies,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for 
the  payment  of  the  legacies; 

2.  Property  not  disposed  of  by  the  will; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  lega- 
tee; 

4.  Property  which  is  specificially  devised  or  bequeathed. 


Historical:  Rev.  St.  18  87,  Sec.  5753. 
Omitting  "not"  before  "specifically"  in 
subd.  4,  it  being  evidently  a  clerical 
error. 

California    Legislation:  Different: 


Civ.  Code  1872,  Sec.  1360;  same  as 
amended  except  "and  the  Code  of 
Civil  Procedure"  inserted  after 
"Code",  line  2:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Preference  of  Legacies  to  Kindred. 

Sec.  5754.  Legacies  to  husband,  widow,  or  kindred  of  any  class, 
are  chargeable  only  after  legacies  to  persons  not  related  to  the  testa- 
tor. 


Historical:  Rev.  St.  1887,  Sec.  575  4. 
California  Legislation:    Same:  Civ. 


1 


Code  1872,  Sec.  1361;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Effect  of  Specific  Devise. 

Sec.  5755.  In  a  specific  devise  or  legacy,  the  title  passes  by  the 
will,  but  possession  can  only  be  obtained  from  the  personal  repre- 
sentative; and  he  may  be  authorized  by  the  judge  of  the  probate  court 
to  sell  the  property  devised  and  bequeathed  in  the  cases  herein  pro- 
vided. 


Historical:  Rev.  St.  1887,  Sec.  5755. 

California  Legislation :  Same:  Civ. 
Code  1872,  Sec.  1363;  same  as  amend- 


ed except  "the  Superior  Court"  for 
"the  judge  of  the  probate  court": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Legacies  and  Annuities:  When  Due. 

Sec.  5756.  Legacies  are  due  and  deliverable  at  the  expiration  of 
one  year  after  the  testator's  decease.  Annuities  commence  at  the  tes- 
tator's decease. 


Historical:  Rev.  St.  1887,  Sec.  575  6. 
California  Legislation:    Same:  Civ. 


Code  1872,  Sec.  1368;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Power  of  Executor  Before  Qualification. 

Sec.  5757.  No  person  has  any  power  as  an  executor  until  he  quali- 
fies, except  that,  before  letters  have  been  issued,  he  may  pay  funeral 
charges  and  take  necessary  measures  for  the  preservation  of  the 
estate. 


Historical:  Rev.  St.  1887,  Sec.  5757. 
California  Legislation:     Same:  Civ. 


Code  1872,  Sec.  1373;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Application  of  Provisions  as  to  Revocation. 

Sec.  5758.  The  provisions  of  this  title  in  relation  to  the  revocation 
of  wills  apply  to  all  wills  made  by  any  testator  living  at  twelve 
o'clock,  noon,  on  June  1st,  1888. 


Historical:  Rev.  St.  .1887,  Sec.  5758. 
The  section  of  the  Revised  Statutes 
reads  "living  at  the  expiration  of  one 
year  from  the  time  it  takes  effect." 
The  Revised  Statutes  took  effect  at  12 
o'clock  noon,  June  1st,  1887.  The  sec- 
tion is  practically  obsolete,  but  it  was 


thought  best  to  preserve  it  in  its  al- 
tered form. 

California  legislation :  Same:  Civ. 
Code  18  7£,  Sec.  1374;  Deering's  Code, 
ib.;  Ken's  Code,  ib. 


Prior  Wills  Unaffected. 

Sec.  5759.  The  provisions  of  this  title  do  not  impair  the  validity  of 
the  execution  of  any  will  made  before  it  takes  effect,  or  affect  the 
construction  of  any  such  wi!1. 


Historical:  Rev.  St.  1887,  Sec.  5  75  9. 
As  this  was  a  provision  of  the  Re  .  Ised 
Statutes,  it  only  applies  to  wills  made 
prior  to  June  1st,  1887.  The  law  has 
remained  the  same  from  that  time  to 

tbi«5. 


California  legislation:  Same:  Civ. 
Code  1872,  ,  3C.  1375;  Deering's  Code, 
ib.;  Kerr's  Oode,  ib. 
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Conflict  of  Laws  Concerning  Wills. 

Sec.  5760.  Except  as  otherwise  provided,  the  validity  and  inter- 
pretation of  wills  are  governed,  when  relating  to  real  property  within 
this  State,  by  the  law  of  this  State;  when  relating  to  personal  prop- 
erty, by  the  law  of  the  testator's  domicile. 


Historical:  Rev.  St.  1887,  Sec.  576  0. 


California  Legislation: 

Code  1872,  Sec.  1376; 


Same:  Civ. 
different  as 


amended:  Deering's  Code,  ib.;  simi- 
lar to  Deering-'s  Code  as  amended: 
Kerr's  Code,  ib. 
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OF  GUARDIAN  AND  WARD. 


Section 

C770.     Appointment  of  guardians. 

5771.  Nomination  of  guardian. 

5772.  Same:     Failure    of    minor  to 
nominate. 

5773.  Same:    Subsequent  nomination 
by  minor. 

5774.  Parents  entitled  to  guardian- 
ship. 

5  7  75.    Custody  of  minor  by  guardian. 

5776.  Education     and  management 
of  estate. 

5777.  Bond  and  letters  of  guardian. 

5778.  Same:      Additional  conditions. 

5779.  Letters   and   bonds   to   be  re- 
corded. 

5780.  Maintenance  of  ward. 

5781.  Appointment   of  testamentary 
guardian. 

5782.  Same:  Bond. 

5783.  Appointment  of  guardians  ad 
litem. 

5784.  Petition  for  guardian   for  in- 
competent. 

5785.  Same:  Appointment. 

5786.  Same:  Powers. 

5787.  Restoration    to    sanity:  Pro- 
ceedings. 

5788.  Payment  of  debts  of  ward. 

5789.  Collection  of  debts. 

5790.  Management  of  estate. 

5791.  Allowance      for  maintenance: 
Failure  to  maintain  ward. 

5792.  r'uardian  may  consent  to  par- 
tition. 

5793.  Inventory  of  estate. 

5794.  Settlement  of  accounts. 

5795.  Same:  Accounts  of  joint  guar- 
dians. 

5796.  Expenses  and  compensation  of 
guardian. 

5797.  Sale   of   property  for  mainte- 
nance. 

57  98.    Same:    Sale  for  investment. 

5799.    Application     of     proceeds  of 
sale. 


Stctio 
5800. 

5801. 

5802. 
5803. 
5804. 
5805. 

5806. 

5807. 
5808. 
5809. 

5  810. 
5811. 
5812. 

5813. 
5814. 
5815. 
5816. 

5817. 

5818. 

5819. 
5820. 

5821. 

5822. 
5823. 
5824. 

5825. 
5826. 

5827. 

5828. 

5829. 


n 


Same:  Investment  of  pro- 
ceeds. 

Petition  for  sale. 

Order  to  show  cause. 

Service  of  order. 

Hearing  of  application. 

Same:  Examination  of  wit- 
nesses. 

Same:     Costs  of  contest. 
Order  of  sale. 

Guardian  to  give  bond  on  sale. 

Statutory  provisions  governing 
sales. 

Duration  of  order  of  sale. 
Terms  of  sale. 

Order  for  investment  of  pro- 
ceeds. 

Guardians  for  non-residents. 

Same:  Powers. 

Same:    Bond  of  guardian. 

Same:  Exclusiveness  of  guar- 
dianship. 

Removal  of  non-resident's 
property. 

Same:  Proceedings  for  re- 
moval. 

Effect  of  order  of  removal. 

Embezzlement  of  ward's  prop- 
erty. 

Removal  and  resignation  of 
guardian. 

Termination   of  guardianship. 

New  bond  may  be  required. 

Filing  of  bonds:  Actions  for 
breach. 

Limitation  of  actions  on  bonds. 

Same:  Actions  to  recover 
property  sold. 

Appointment  of  joint  guar- 
dians. 

Proceedings  in  court  or  at 
chambers. 

Justification  of  sureties. 
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Appointment  of  Guardians. 

Sec.  5770.  The  probate  court  of  each  county,  when  it  appears  nec- 
essary or  convenient,  may  appoint  guardians  for  the  persons  and 
estates,  or  either  of  them,  of  minors  who  have  no  guardian  legally 
appointed  by  will  or  deed,  and  who  are  inhabitants  or  residents  of 
the  county,  or  who  reside  without  the  State  and  havp  f^tato  w^Mn 
the  county.  Such  appointment  may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor,  or  on  the  petition  of  the 
minor,  if  fourteen  years  of  age.  Before  making  such  appointment, 
the  court  must  cause  such  notice  as  such  court  deems  reasonable  to 
any  person  having  the  care  of  such  minor,  and  to  such  relatives  of 
fKo  minor  in  the  county  as  the  court  may  deem  proper. 


Historical:  Rev.  St.  18  87,  Sec.  5770. 
See  4  Ter.  Ses.    (1867)    3  0,  Sec.  1. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  1747;  as  amended: 
Deering's  Code,  ib.;  further  amended: 
Kerr's  Code,  ib. 

Presumptions:  Probate  courts  are, 
in  matters  of  guardianship,  courts  of 


general  jurisdiction,  and  every  in- 
tendment is  in  favor  of  the  regularity 
of  their  proceedings,  so  that  in  a  pe- 
tition for  the  settlement  of  a  guard- 
ian's account,  it  is  not  necessary  to 
allege  the  steps  taken  in  procuring 
the  appointment  of  the  guardian.  In 
re  Arva  and  Elmer  Brady  (1904)  10 
Ida.  366;  79  Pac.  75. 


Nomination  of  Guardian. 

Sec.  5771.  If  the  minor  is  under  the  age  of  fourteen  years,  the 
probate  court  may  nominate  and  appoint  his  guardian.  If  he  is  above 
the  age  of  fourteen  years,  he  may  nominate  his  own  guardian,  who, 
if  approved  by  the  court,  must  be  appointed  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  5771. 
4  Ter.  Ses.    (1867)    30,  Sec.  2. 

California  Legislation:    Same  ex- 


cept "judge"  for  "court",  lines  2  and 
4:  C.  C.  P.  1872,  Sec.  1748;  similar: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Same:  Failure  of  Minor  to  Nominate. 

Sec.  5772.  If  the  guardian  nominated  by  the  minor  is  not  ap- 
proved by  the  court  or  if  the  minor  resides  out  of  the  State,  or  if,  after 
being  duly  cited  by  the  court,  he  neglects  for  ten  days  to  nominate  a 
suitable  person,  the  court  may  nominate  and  appoint  the  guardian, 
in  the  same  manner  as  if  the  minor  were  under  the  age  of  fourteen 
years. 


Historical:  Rev.  St.  1887,  Sec.  5772. 
4  Ter.  Ses.  (1867)  30,  Sec.  3. 

California  Legislation :  Same  ex- 
cept "judge"  for  "court"  throughout: 


C.  C.  P.  1872,  Sec.  1749;  same  as 
amended  except  "the  court  or  judge" 
for  "the  court",  line  4:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Subsequent  Nomination  by  Minor. 

Sec.  5773.  When  a  guardian  has  been  appointed  by  the  court  for  a 
minor  under  the  age  of  fourteen,  the  minor,  at  any  time  after  he  at- 
tains that  age,  may  appoint  his  own  guardian,  subject  to  the  approval 
of  the  probate  court. 


Historical:  Rev.  St.  1887,  Sec.  5773. 
4  Ter.  Ses.  (1867)   31,  Sec.  4. 

California  Legislation :  Same  ex- 
cept "years"  added  after  "fourteen", 


line  2,  and  "judge"  for  "court",  last 
word:  C.  C.  P.  1872,  Sec.  1750;  sim- 
ilar as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Parents  Entitled  to  Guardianship. 

Sec.  5774.    Either  the  father  or  mother  of  a  minor,  being  them- 
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selves  respectively  competent  to  transact  their  own  business,  and  not 
otherwise  unsuitable,  must  be  entitled  to  the  guardianship  of  the 
minor. 


Historical:  Rev.  St.  1887,  Sec.  5774 
(see  4  Ter.  Ses.  (1867)  30,  Sec.  5), 
amended  Laws  1897,  55,  Sec.  5774;  re- 
enacted  Laws  1899,  302,  Sec.  1. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  1751;  Deering's  Code, 
ib.;  additional  provision  as  amended: 
Kerr's  Code,  ib. 

Abandonment  of  Right:  While  the 
parent  being  competent  and  not  un- 
suitable, is  absolutely  entitled  to  the 
guardianship  of  a  minor  child,  yet 
the  right  of  a  parent  may  be  aban- 
doned or  forfeited  by  act  or  conduct 
on  his  part  and  if  his  right  is  not 
clear,  the  best  interest 
will  govern  the  decision 
Andrino  v.  Yates  (1906) 
87  Pac.  787. 


of  the  child 
of  the  court. 
12  Ida.  618; 


Where  a  child  has  resided  with  its 
aunt  from  the  time  it  was  about  two 
and  one-half  years  old  until  it  was 
nearly  twelve  years  of  age,  without 
having  seen  its  mother  during  that 
time,  and  the  conditions  are  such,  in 
view  of  the  conduct  of  the  mother, 
and  the  absence  of  parental  care  on 
her  part  during  that  period,  that  the 
custody  cannot  be  changed  without 
endangering  the  happiness  and  wel- 
fare of  the  child,  the  mother  will  be 
deemed  "unsuitable"  to  have  the  cus- 
tody of  the  child  and  the  child  will 
be  left  with  its  aunt,'  notwithstanding 
an  application  of  the  mother  for  its 
custody.  Ib. 


Custody  of  Minor  by  Guardian. 

Sec.  5775.  If  the  minor  has  no  father  or  mother  living,  competent 
to  have  the  custody  and  care  of  his  education,  the  guardian  appointed 
shall  have  the  same. 


Historical:  Rev.  St.  1887,  Sec.  5775. 
See  4  Ter.  Ses.  (1867)   31,  Sec.  6. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1752;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Education  and  Management  of  Estate. 

Sec.  5776.  Every  guardian  appointed  shall  have  the  custody  and 
care  of  the  education  of  the  minor,  and  the  care  and  mangement  of 
his  estate,  until  such  minor  arrives  at  the  age  of  majority  or  marries, 
or  until  the  guardian  is  legally  discharged. 


C.  P.  1872,  Sec.  1753;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  5776. 
See  4  Ter.  Ses.  (1867)  31,  Sec.  7. 

California  Legislation:     Same:  C. 

Bond  and  Letters  of  Guardian. 

Sec.  5777.  Before  the  order  appointing  any  person  guardian  under 
this  chapter  takes  effect,  and  before  letters  issue,  the  judge  must  re- 
quire of  such  person  a  bond  to  the  minor,  with  sufficient  sureties,  to 
be  approved  by  the  judge,  and  in  such  sum  as  he  shall  order,  condi- 
tioned that  the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law;  and  the  following  conditions  shall  form  a  part  of 
such  bond,  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  personal,  of 
his  ward  that  comes  to  his  possession  or  knowledge,  and  to  return  the 
same  within  such  time  as  the  judge  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to  law  and 
for  the  best  interest  of  the  ward,  and  faithfully  to  discharge  his  trust 
in  relation  thereto,  and  also  in  relation  to  the  care,  custody,  and  edu- 
cation of  the  ward; 

3.  To  render  an  account,  on  oath,  of  the  property,  estate  and 
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moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  interests  derived 
therefrom,  and  of  the  management  and  disposition  of  the  same,  within 
three  months  after  his  appointment,  and  at  such  other  times  as  the 
court  directs;  and  at  the  expiration  of  his  trust  to  settle  his  ac- 
counts with  the  court  or  with  the  ward,  if  he  be  of  full  age,  or  his 
legal  representatives,  and  to  pay  over  and  deliver  all  the  estate, 
moneys,  and  effects  remaining  in  his  hands,  or  due  from  him  on  such 
settlement,  to  the  person  who  is  lawfully  entitled  thereto.  Upon  filing 
the  bond,  duly  approved,  letters  of  guardianship  must  issue  to  the 
person  appointed.  In  form,  the  letters  of  guardianship  must  be  sub- 
stantially the  same  as  letters  of  administration;  and  the  oath  of  the 
guardian  must  be  indorsed  thereon  that  he  will  perform  the  duties  of 
his  office,  as  such  guardian,  according  to  law^ 


Historical:  Rev.  St.  1887,  Sec.  5777. 
See  4  Ter.  Ses.   (1867)   31,  Sec.  8. 

California  Legislation :  Same:  C. 
C.  P.  18  72,  Sec.  1754;  similar,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cross  Reference:  Provisions  of 
Pol.  Code,  Title  2,  Ch.  20  apply  to 
bonds  of  guardian:  Sec.  312.  Allow- 
ance to  guardian  of  premium  paid  for 
company  bond:     Sees.  2941,  2948 


Same:  Additional  Conditions. 

Sec.  5778.  When  any  person  is  appointed  guardian  of  a  minor,  the 
probate  court  may,  with  the  consent  of  such  person,  insert  in  the 
order  of  appointment,  conditions  no.  otherwise  obligatory,  providing 
for  the  care,  treatment,  education,  ana  welfare  of  the  minor.  The  per- 
formance of  such  conditions  is  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties  on  his  bond 
are  responsible. 


Historical:  Rev.  St.  1887,  Sec.  5778. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1755;  same  as  amend- 


ed except  "probate",  line  2,  omitted: 
Deering's  Code,  ib.;  similar  as  amend- 
ed:  Kerr's  Code,  ib. 


Letters  and  Bonds  to  Be  Recorded. 

Sec.  5779.  All  letters  of  guardianship  issued,  and  all  guardians' 
bonds  executed,  under  the  provisions  of  this  chapter,  with  the  affi- 
davits and  certificates  thereon,  must  be  recorded  by  the  clerk  of  the 
probate  court  having  jurisdiction  of  the  persons  and  estates  of  the 
wards. 


Historical:  Rev.  St.  18  87,  Sec.  5779. 

California  Legislation :  Same:  C. 
C.  P.     1872,     Sec.     1756;     same  as 


amended  except  "probate",  line  4, 
omitted:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Maintenance  of  Ward. 

Sec.  5780.  If  any  minor,  having  a  father  living,  has  property,  the 
income  of  which  is  sufficient  for  his  maintenance  and  education  in  a 
manner  more  expensive  than  his  father  can  reasonably  afford,  regard 
being  had  to  the  situation  of  the  father's  family,  and  to  all  the  circum- 
stances of  the  case,  the  expenses  of  the  education  and  maintenance  of 
such  minor  may  be  defrayed  out  of  the  income  of  his  own  property, 
in  whole  or  in  part,  as  judged  reasonable,  and  must  be  directed  by 
the  probate  court;  and  the  charges  therefor  may  be  allowed  accord- 
ingly in  the  settlement  of  the  accounts  of  his  guardian. 
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Historical:  Rev.  St.  1887,  Sec.  5780. 
4  Ter.  Ses.  (1867),  Sec.  9. 

California  Legislation:      Same:  C. 


C.  P.  1872,  Sec.  1757;  same  as  amend- 
ed except  "probate"  omitted :  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 


Appointment  of  Testamentary  Guardian. 

Sec.  5781.  A  guardian  of  the  person  or  estate,  or  of  both,  of  a  child 
born,  or  likely  to  be  born,  may  be  appointed  by  will  or  by  deed,  to  take 
effect  upon  the  death  of  the  parent  appointing : 

1.  If  the  child  be  legitimate,  by  the  father,  with  the  written  con- 
sent of  the  mother,  or  by  either  parent,  if  the  other  be  dead  or  incap- 
able of  consent; 

2.  If  the  child  be  illegitimate,  by  the  mother. 


Historical:  Rev.  St.  1887,  Sec.  5781. 

California  Legislation:  Same  ex- 
cept "or  estate,  or  of  both",  line  1, 

'be",  subs.  1 


omitted,  and  "is"  for 


and  2:  Civ.  Code 
same  as  amended: 
ib.;  Kerr's  Code,  ib. 


1872,  Sec.  241; 
Deering's  Code, 


Same:  Bond. 

Sec.  5782.  Every  testamentary  guardian  must  give  bond  and  qual- 
ify, and  has  the  same  powers,  and  must  perform  the  same  duties,  with 
regard  to  the  person  and  estate  of  his  ward,  as  guardians  appointed 
by  the  probate  court  except  so  far  as  their  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by  which  such 
guardian  was  appointed. 


Historical:  Rev.  St.  1887,  Sec.  5782. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1758;  same  as  amended 
except   "probate",    line    4,  omitted: 


Deering's  Code,  ib.;  additional  pro- 
visions by  amendment:  Kerr's  Code, 
ib. 


Appointment  of  Guardian  Ad  Litem. 

Sec.  5783.  Nothing  contained  in  this  chapter  affects  or  impairs  the 
power  of  any  court  to  appoint  a  guardian  to  defend  the  interests  of 
any  minor  interested  in  any  suit  or  matter  pending  therein. 


Historical:  Rev.  St.  1887,  Sec.  5783. 
See  4  Ter.  Ses.  (1867)  32,  Sec.  11. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1759;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Petition  for  Guardian  for  Incompetent. 

Sec.  5784.  When  it  is  represented  to  the  probate  judge,  upon  veri- 
fied petition  of  any  relative  or  friend,  that  any  person  is  insane,  or 
from  any  cause  mentally  incompetent  to  manage  his  property,  the 
judge  must  cause  a  notice  to  be  given  to  the  supposed  insane  or  incom- 
petent person,  of  the  time  and  place  of  hearing  the  case,  not  less  than 
five  days  before  the  time  so  appointed,  and  such  person,  if  able  to  at- 
tend, must  be  produced  before  him  on  the  hearing. 


Historical:  Rev.  St.  1887.  Sec.  5784. 
See  4  Ter.  Ses.  (1867)  32,  Sec.  12. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1763;  similar  but  Su- 
perior Court  system,  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Same :  Appointment. 

Sec.  5785.  If,  after  a  full  hearing  and  examination  upon  such 
petition,  it  appears  to  the  probate  court  that  the  person  in  question 
is  incapable  of  taking  care  of  himself  and  managing  his  property, 
the  court  must  appoint  a  guardian  of  his  person  and  estate,  with  the 
powers  and  duties  in  this  chapter  specified. 
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Historical:  Rev.  St.  1887,  Sec.  5785. 
4  Ter.  Ses.  (1867)   33,  Sec.  13. 

California  Legislation :  Same  except 
"judge"  for  "court",  line,  2,  and  "he" 

Same:  Powers. 

See.  57S6.  Every  guardian  appointed  as  provided  in  the  preceding 
section,  has  the  care  and  custody  of  the  person  of  his  ward,  and  the 
management  of  all  his  estate  until  such  guardian  is  legally  discharged ; 
and  he  must  give  bond  t©  such  ward  in  like  manner  and  with  like 
conditions  as  before  prescribed  with  respect  to  the  guardian  of  a 
minor. 

Historical:  Rev.  St.  1887,  Sec.  5786.  J  P.  1872,  Sec.  1765;  Deering's  Code,  ib.: 
4  Ter.  Ses.  (1867)  33,  Sec.  14.  Kerr's  Code,  fcb. 

California  Legislation:    Same:  C.  C.  I 

Bestoration  t©  Sanity:  Proceedings. 

Sec.  5787.  Any  person  who  has  been  declared  insane  or  incompe- 
tent, or  the  guardian  or  any  relative  of  such  person,  or  any  friend, 
may  apply  by  petition  to  the  probate  court  of  the  county  in  which 
he  was  declared  insane,  to  have  the  fact  of  his  restoration  to  capacity 
Judicially  determined.  The  petition  shall  be  verified  and  shall  state 
that  such  person  is  then  sane  or  competent. 

Upon  receiving  the  petition  the  court  must  appoint  a  day  for  a 
hearing  before  the  court,  and  if  the  petitioner  request  it,  shall  order 
an  investigation  before  a  jury,  which  shall  be  summoned  and  im- 
paneled in  the  same  manner  as  juries  are  summoned  and  impaneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to  be  given  to 
the  guardian  of  the  person  so  declared  insane  or  incompetent,  if  there 
be  a  guardian,  and  to  his  or  her  husband  or  wife,  if  there  be  one,  and 
to  his  or  her  father  or  mother,  if  living  in  the  county.  On  the  trial 
the  guardian  or  relative  of  the  person  so  declared  insane  or  incompe- 
tent, and,  in  the  discretion  of  the  court,  any  other  person,  may  contest 
the  right  to  the  relief  demanded.  Witnesses  may  be  required  to 
appear  and  testify,  as  in  civil  cases,  and  may  be  called  and  examined 
by  the  court  on  its  own  motion.  If  it  be  found  that  the  person  be  of 
sound  mind  and  capable  of  taking  care  of  himself  and  his  prooerty, 
his  restoration  to  capacity  shall  be  adjudged,  and  the  guardianship  of 
such  person,  if  such  person  be  not  a  minor,  shall  cease. 

Historical:  Rev.  St.  1887,  Sec.  5787.  and    "Superior   Court"    for  "probate 

California  Legislation:  No  such  pro-  court",    line    3,    and    "guardian"  for 

vision   in  Codes    of    18,2;    same   as  "guardianship",    next    to    last  line: 

amended  except  "within  the  third  de-  Deering's  C.  C.  P.,  Sec.  1766;  Kerr  3 

gree"  inserted  after  "person",  line  2,  Code,  ib. 

Payment  of  Debts  of  Ward. 

Sec.  5788.  Every  guardian  appointed  under  the  provisions  of  this 
chapter,  whether  for  a  minor  or  any  other  person,  must  pay  all  just 
debts  due  from  the  ward,  out  of  his  personal  estate  and  the  income  of 
his  real  estate,  if  sufficient;  if  not,  then  out  of  his  real  estate,  upon 
obtaining  an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  estate  of 
decedents. 


for  "the  court",  line  4:  C.  C.  P.  1872, 
Sec.  1764;  similar  but  "probate",  line 
2,  omitted:  Deering's  Code,  ib.;  Kerr's 
Code,  ib- 
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Historical:  Rev.  St.  1887,  Sec.  5788. 
See  4  Ter.  Ses.  (1867)  33,  Sec.  15. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1768;  Deering's  Code,  lb.; 
Kerr's  Code,  ib. 


Collection  of  Debts. 

Sec.  5789.  Every  guardian  must  settle  all  accounts  of  the  ward, 
and  demand,  sue  for,  and  receive  all  debts  due  to  him,  or  may,  with 
the  approbation  of  the  probate  judge  compound  for  the  same  and 
give  discharges  to  the  debtors,  on  receiving  a  fair  and  just  dividend  of 
his  estate  and  effects ;  and  he  must  appear  for  and  represent  his  ward 
in  all  legal  suits  and  proceedings,  unless  another  person  is  appointed 
for  that  purpose. 


Historical:  Rev.  St.  1887,  Sec.  57  89. 
See  4  Ter.  Ses.  (1867)  33,  Sec.  16. 

California  ^Legislation :  Same  except 
the    words    "as    guardian     or  next 


friend"  added:  C.  C.  P.  1872,  Sec. 
1769;  same  as  amended  except  "the 
court"  for  "probate  judge,"  line  3: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Management  of  Estate. 

Sec.  5790.  Every  guardian  must  manage  the  estate  of  his  ward 
frugally  and  without  waste,  and  apply  the  income  and  profits  thereof, 
as  far  as  may  be  necessary,  for  the  comfortable  and  suitable  mainte- 
nance, support  and  education  of  the  ward  and  his  family,  if  there 
be  any ;  and  if  such  income  and  profits  be  insufficient  for  that  purpose 
the  guardian  may  sell  the  real  estate,  upon  obtaining  an  order  of  the 
court  therefor,  as  provided,  and  must  apply  the  proceeds  of  such  sale, 
as  far  as  may  be  necessary,  for  the  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any. 


Cross  Reference:  Guardian  may 
represent  corporate  stock  of  his  ward: 
Sec.  2736.  Guardians  may  deposit  se- 
curities with  guaranty  and  trust  com- 
panies: Sec.  2965. 


Historical:  Rev.  St.  18  87,  Sec.  5790. 
4  Ter.  Ses.  (1867)  33,  See.  17. 

California  Legislation:  Same  except 
"maintenance  and  support"  for 
"maintenance,  support  and  educa- 
tion": C.  C.  P.  1872,  Sec.  1770;  Deer- 
ing's  Code,  ib.;  similar  as  amended: 
Kerr's  Code,  ib. 

Allowance  for  Maintenance :  Failure  to  Maintain  Ward. 

Sec.  5791.  When  a  guardian  has  advanced,  for  the  necessary 
maintenance,  support,  or  education  of  his  ward,  an  amount  not  dis- 
proportionate to  the  value  of  his  estate  or  his  condition  of  life,  and 
the  same  is  made  to  appear  to  the  satisfaction  of  the  court  by  proper 
vouchers  and  proofs,  the  guardian  must  be  allowed  credit  therefor  in 
his  settlements. 

Whenever  a  guardian  fails,  neglects,  or  refuses  to  furnish  suitable 
and  necessary  maintenance,  support  or  education  for  his  ward,  the 
court  may  order  him  to  do  so,  and  enforce  such  order  by  proper  pro- 
cess. Whenever  any  third  person,  at  his  request,  supplies  a  ward  with 
such  suitable  and  necessary  maintenance,  support,  or  education,  and 
it  is  shown  to  have  been  done  after  refusal  or  neglect  of  the  guardian 
to  supply  the  same,  the  court  m?y  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  en  f  t    -  such  payment  by  due  process. 


Historical:  Rev.  St.  1887,  Sec.  579  a. 
California  legislation:    Same:  C.  C. 


P.  1872,  Sec.  1771;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Guardian  May  Consent  to  Partition. 

Sec.  5792.  The  guardian  may  join  in  and  assent  to  a  partition  of 
the  real  estate  of  the  ward,  wherever  such  assent  may  be  given  by  any 
person. 


Historical:  Rev.  St.  1887,  Sec.  5792. 
See  4  Ter.  Ses.  (1867)  33,  Sec.  18. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1772;  Deering's  Code,  ib.; 


additional  provisions  as  amended: 
Kerr's  Code,  ib. 

Cross  Reference:       Sale  of  ward's 

property  in  partition:  Sees.  4601-4603. 


Inventory  of  Estate. 

Sec.  5793.  Every  guardian  must  return  to  the  probate  court  an 
inventory  of  the  estate  of  his  ward  within  three  months  after  his 
appointment,  and  annually  thereafter.  The  probate  court  may,  upon 
application  for  that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  probate  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned  or  rendered  must  be 
sworn  to  by  the  guardian.  All  the  estate  of  the  ward  described 
in  the  first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating  the  settle- 
ment of  the  estate  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded  by  the  clerk 
of  the  probate  court  in  a  proper  book  kept  in  his  office  for  that  purpose. 
Whenever  any  other  property  of  the  estate  of  any  ward  is  discovered, 
not  included  in  the  inventory  of  the  estate  already  returned,  and  when- 
ever any  other  property  has  been  succeeded  to  or  acquired  by  any 
ward,  or  for  his  benefit,  the  like  proceedings  must  be  had  for  the  re- 
turn and  appraisement  thereof  that  are  herein  provided  in  relation  to 
the  first  inventory  and  return. 


Historical:  Rev.  St.  1887,  Sec.  5793. 
See  4  Ter.  Ses.  (1867)  33,  Sec.  19. 

California  Legislation:  Same  except 
the  words  "when  the  value  of  the  es- 
tate exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi  annual  returns 
must  be   made  to  the  probate  court" 


inserted  after  "thereafter",  line  3, 
and  "made"  inserted  after  "applica- 
tion", line  4;  C.  C.  P.  1872,  Sec.  1773; 
as  amended  same  as  C.  C.  P.  18  72  ex- 
cept "probate"  omitted  throughout: 
Deering's  Code,   ib.;  Kerr's  Code,  ib. 


Settlement  of  Accounts. 

Sec.  5794.  The  guardian  must,  upon  the  expiration  of  a  year  from 
the  time  of  his  appointment,  and  as  often  thereafter  as  he  may  be 
required,  present  his  account  to  the  probate  court  for  settlement  and 
allowance. 


Historical:  Rev.  St.  1887,  Sec.  5794. 
See  4  Ter.  Ses.  (1867)  36,  Sec.  35. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1774;  Same  as  amended 


except  "probate",  line  3,  omitted: 
Deering's  Code,  ib.;  additional  provis- 
ions as  amended:  Kerr's  Code,  ib. 


Same :  Accounts  of  Joint  Guardians. 

Sec.  5795.  When  an  account  is  rendered  by  two  or  more  joint 
guardians,  the  probate  judge  may,  in  his  discretion,  allow  the  same 
upon  the  oath  of  any  of  them. 


Historical:   Rev.  St.  1887,  Sec.  5795. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1775;  Same  as  amended 


except  "court"  for  "probate  judge": 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Expenses  and  Compensation  of  Guardian. 

Sec.  5796.  Every  guardian  must  be  allowed  the  amount  of  his 
reasonable  expenses  incurred  in  the  execution  of  his  trust,  and  he 
must  also  have  such  compensation  for  his  services  as  the  court  in 
which  his  accounts  are  settled  deems  just  and  reasonable. 


Historical:  Rev.  St.  1887,  Sec.  5796. 

California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  1776;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Expenses  of  litigation:  Where  a 
testamentary  guardian  seeks  to  es- 
tablish the  will  of  the  testator,  and 
the  probate  court  decides  against  the 
validity  of  the  will  and  the  guardian 
a/ppeals   to  the   District  Court,  which 


confirms  the  decision  of  the  probate 
court,  the  guardian  should  be  allowed 
the  costs  and  expenses  of  those  courts 
but  can  not  charge  up  the  costs  and 
expenses  of  a  further  appeal  to  the 
Supreme  Court  against  the  estate  of 
his  ward.  In  re  Arva  and  Elmer 
Brady  (1904)  10  Ida.  366;  79  Pac. 
75. 


Sale  of  Property  for  Maintenance. 

Sec.  5797.  When  the  income  of  an  estate  under  guardianship  is 
insufficient  to  maintain  the  ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guardian  may  sell  his  real  or 
personal  estate  for  that  purpose,  upon  obtaining  an  order  therefor. 


Historical:  Rev.  St.  1887,  Sec.  5797. 
See  4  Ter.  Ses.  (1867)  34,  Sec.  20. 

California  Legislation:    Same:  C.  C. 
P.  1872,  Sec.  1777;  Deering's  Code,  ib.;  \ 


same  as  amended  except  "or  mort- 
gage the  real  estate"  inserted  after 
"personal  estate";  Kerr's  Code,  ib. 


Same :  Sale  for  Investment. 

Sec.  5798.  When  it  appears  to  the  satisfaction  of  the  court,  upon 
the  petition  of  the  guardian,  that,  for  the  benefit  of  his  ward,  his 
real  estate,  or  some  part  thereof,  should  be  sold,  and  the  proceeds 
thereof  put  out  at  interest,  or  invested  in  some  productive  stock,  or 
in  the  improvement  or  security  of  any  other  real  estate  of  the  ward, 
his  guardian  may  sell  the  same  for  such  purpose,  upon  obtaining  an 
order  therefor. 


Historical:  Rev.  St.  1887,  Sec.  5798. 
See  4  Ter.  Ses.  (1867)  34,  Sec.  21. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  1778;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Application  of  Proceeds  of  Sale. 

Sec.  5799.  If  the  estate  is  sold  for  the  purposes  mentioned  in  this 
chapter,  the  guardian  must  apply  the  proceeds  of  the  sale  to  such 
purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any,  on 
interest,  or  invest  it  in  the  best  manner  in  his  power,  until  the  capi- 
tal is  wanted  for  the  maintenance  of  the  ward  and  his  family,  or  the 
education  of  his  children,  or  for  the  education  of  the  ward,  when  a 
minor,  in  which  case  the  capital  may  be  used  for  that  purpose,  as 
far  as  may  be  necessary,  in  like  manner  as  if  it  had  been  personal 
estate  of  the  ward. 


Historical:  Rev.  St.  18  8  7,  Sec.  5799. 
4  Ter.  Ses.  (1867)  34,  Sec.  22. 

California  Legislation:  Same  except 


"article"  for  "chapter",  line  2:  C.  C. 
P.  1872,  Sec.  1779;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same :  Investment  of  Proceeds. 

Sec.  5800.    If  the  estate  is  sold  for  the  purpose  of  putting  out  or 
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investing  the  proceeds,  the  guardian  must  make  the  investment  ac- 
cording to  his  best  judgment,  or  in  pursuance  of  any  order  that  may 
be  made  by  the  probate  court. 


Historical:  Rev.  St.  1887;  Sec.  5  800. 
4  Ter.  Ses.  (1867)   34,  Sec.  23. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1780;  same  as  amended 
except  "probate"  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Petition  for  Sale. 

Sec.  5801.  To  obtain  an  order  for  such  sale,  the  guardian  must 
present  to  the  probate  court  of  the  county  in  which  he  was  appointed 
guardian,  a  verified  petition  therefor,  setting  forth  the  condition  of 
the  estate  of  his  ward,  and  the  facts  and  circumstances  on  which  the 
petition  is  founded,  tending  to  show  the  necessity  or  expediency  of 
a  sale. 


except  "the  court"  for  "the  probate 
court  of  the  county,"  line  2:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5801. 
See  4  Ter.  Ses.  (1867)  34,  Sec.  24. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1781;  same  as  amended 

Order  to  Show  Cause. 

Sec.  5802.  If  it  appears  to  the  court  or  judge,  from  the  petition, 
that  it  is  necessary  or  would  be  beneficial  to  the  ward  that  the  real 
estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and  personal 
estate  should  be  sold,  the  court  or  judge  must  thereupon  make  an  or- 
der directing  the  next  of  kin  of  the  ward,  and  all  persons  interested 
in  the  estate,  to  appear  before  the  court,  at  a  time  and  place  therein 
specified,  not  less  than  four  nor  more  than  eight  weeks  from  the  time 
of  making  such  order,  to  show  cause  why  an  order  should  not  be 
granted  for  the  sale  of  such  estate.  If  it  appears  that  it  is  necessary 
or  would  be  beneficial  to  the  ward  to  sell  the  personal  estate  or  some 
part  of  it,  the  court  must  order  the  sale  to  be  made. 


Historical:  Rev.  St.  1887,  Sec.  5802. 
See  4  Ter.  Ses.  (1867)  35,  Sec.  25. 

CaMfornia  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1782;  same  as  amended 


except  "a  judge  thereof"  for  "judge", 
line  1,  and  "or  judge",  line  4,  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Service  of  Order. 

Sec.  5803.  A  copy  of  the  order  must  be  personally  served  on  the 
next  of  kin  of  the  ward,  and  on  all  persons  interested  in  the  estate, 
at  least  fourteen  days  before  the  hearing  of  the  petition,  or  must  be 
published  at  least  three  successive  weeks  in  a  newspaper  printed  in 
the  county;  if  there  be  none  printed  in  the  county,  then  in  such  news- 
paper as  may  be  specified  by  the  court  or  judge  in  the  order. 

If  written  consent  to  making  the  order  of  sale  is  subscribed  by 
all  persons  interested  therein,  and  the  next  of  kin,  notice  need  not  be 
served  or  published. 


Historical:  Rev.  St.  18  87,  Sec.  5803. 
See  4  Ter.  Ses.  (1867)  35,  Sec.  26  for 
first  paragraph. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1783;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Hearing  of  Application. 

Sec.  5801.    The  probate  court,  at  the  time  and  place  appo'rWI  in 
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the  order,  or  such  other  time  to  which  the  hearing  is  postponed,  upon 
proof  of  the  service  or  publication  of  the  order,  must  hear  and  exam- 
ine the  proofs  and  allegations  of  the  petitioner  and  of  the  next  of  kin, 
and  of  all  other  persons  interested  in  the  estate  who  oppose  the  ap- 
plication. 


Historical:  Rev.  St.  1887,  S^c. 
4  Ter.  Ses.  (1867)  35,  Sec.  27. 


5804. 


California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1784;  same  as  amended 
except  "probate",  line  1,  omitted; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Examination  of  Witnesses. 

Sec.  5805.  On  the  hearing  the  guardian  may  De  examined  on 
oath,  and  witnesses  may  be  produced  and  examined  by  either  oarty, 
and  process  to  compel  their  attendance  and  testimony  may  be  issued 
by  the  probate  court  or  judsre,  in  the  same  manner  and  with  like  ef- 
fect as  in  other  cases  provided  for  in  this  title. 


Historical:  Rev.  St.  1887,  See.  5805. 
4  Ter.  Ses.  (1867)  35,  Sec.  28. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1785;  same  as  amended 


except  "the  court"  for  "the  probate 
court  or  judge".  line  4:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Costs  of  Contest. 

Sec.  5806.  If  any  person  appears  and  objects  to  the  granting"  of 
any  order  prayed  for  under  the  provisions  of  this  chapter,  and  it 
appears  to  the  court  that  either  the  petition  or  the  objection  thereto 
is  sustained,  the  court  may,  in  granting  or  refusing  the  order,  award 
costs  to  the  party  prevailing,  and  enforce  the  payment  thereof. 


Historical:  Rev.  St.  1887,  Sec.  5806. 
4  Ter.  Ses.  (1867)  35,  Sec.  23. 

California  Legislation:  Same  except 


"article"  for  "chapter",  line  2:  C.  C. 
P.  1872,  Sec.  1786;  Deering's  Code,  ib.; 
Kerr's  Code,  ftx 


Order  of  Sale. 

See.  5807.  If,  after  a  full  examination,  it  appears  necessary,  or 
for  the  benefit  of  the  ward,  that  his  real  estate,  or  some  part  thereof 
should  be  sold,  the  court  may  grant  an  order  therefor,  spec'fvm^ 
therein,  the  causes  or  reasons  why  the  sale  is  necessary  or  beneficial, 
and  may,  if  the  same  has  been  prayed  for  in  the  petition,  order  such 
sale  to  be  made  either  at  public  or  private  sale. 

Historical:  Rev.  St.  1887,  Sec.  5807. 
See  4  Ter.  Ses.  (1867)  35,  Sec.  30. 

California  Legislation:    Same:  C.  C. 

Guardian  to  Give  Bond  on  Sale. 

Sec.  5808.  Every  guardian  authorized  to  sell  Feai  estate  must,  be- 
fore the  sale,  give  bond  to  the  ward,  with  sufficient  surety,  to  be  ap- 
proved by  the  court,  or  a  judge  thereof,  with  condition  to  sell  the 
same  in  the  manner,  and  to  account  for  the  proceeds  of  the  sale,  as 
provided  for  in  this  chapter,  and  Chapter  7  of  this  title. 


P.  1872,  Sec.  1787;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5808. 
See  4  Ter.  Ses.  (1867)  36,  Sec.  31. 

California  Legislation:  Same  except 
"the  probate  judge"  for  "the  ward", 
line   2,  and  "approved   by  him"  for 


"approved  by  the  court,  or  a  judge 
thereof",  line  3:  C.  C.  P.  1872,  Sec. 
1788;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 
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Statutory  Provisions  Governing  Sales. 

Sec.  5809.  All  the  proceedings  under  petitions  of  guardians  for 
sales  of  property  of  their  wards,  giving  notice  and  the  hearing  of 
such  petitions,  granting  or  refusing  the  order  of  sale,  directing  the 
sale  to  be  made  at  public  or  private  sale,  reselling  the  same  property, 
return  of  sale  and  application  for  confirmation  thereof,  notice  and 
hearing  of  such  application,  making  orders  rejecting  or  confirming 
sales  and  reports  of  sales,  ordering  and  making  conveyances  of 
property  sold,  accounting  and  the  settlement  of  account,  must  be 
had  and  made  as  required  by  the  provisions  of  this  title  concerning 
estates  of  decedents,  unless  otherwise  especially  provided  in  this 
chapter. 

Historical:  Rev.  St.  1887,  Sec.  5809.  j  P.  1  872,  Sec.  1789;  Deering's  Code,  ib.; 
California  Legislation:   Same:  C.  C.  Kerr's  Code,  ib. 

Duration  of  Order  of  Sale. 

Sec.  5810.  No  order  of  sale  granted  hi  pursuance  of  this  chapter 
continues  in  force  more  than  one  year  after  granting  the  same,  with- 
out a  sale  being  had. 

Historical:  Rev.  St.  1887,  Sec.  5810.     !     "article"  for  chapter",  line  1:   C.  C. 


See  4  Ter.  Ses.  (1867)   36,  Sec.  33. 
California  Legislation :   Same  except 


P.  1872,  Sec.  1790;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Terms  of  Sale. 

Sec.  5811.  All  sales  of  real  estate  ol  wards  must  be  for  cash,  or 
for  part  cash  and  part  deferred  payments,  not  to  exceed  three  years, 
bearing  date  from  date  of  sale,  as,  in  the  discretion  of  the  probate 
judge,  is  most  beneficial  to  the  ward.  Guardians  making  sales  must 
demand  and  receive  from  the  purchasers  bond  and  mortgage  on  the 
real  estate  sold,  with  such  additional  security  as  the  judge  deems 
necessary  and  sufficient  to  secure  the  faithful  payment  of  the  de- 
ferred payments  and  the  interest  thereon. 

Historical:  Rev.  St.  1887,  Sec.  5811.  ed    but    "probate",  line    3,  omitted: 

California  Legislation:  Same:  C.  C.  Deering's  Code,  ib.;  Kerr's  Code,  ib. 

P.  1872,  Sec.  1791;  similar  as  amend- 

Order  of  Investment  of  Proceeds. 

Sec  5812.  The  probate  court,  on  the  application  of  a  guardian 
or  any  person  interested  in  the  estate  of  any  ward,  after  such  notice 
to  persons  interested  therein  as  the  probate  judge  shall  direct,  may 
authorize  and  require  the  guardian  to  invest  the  proceeds  of  sales, 
and  any  other  of  his  ward's  money  in  his  hands,  in  real  estate,  or  in 
any  other  manner  most  to  the  interest  of  all  concerned  therein;  and 
the  probate  court  may  make  such  other  orders  and  give  such  direc- 
tions as  are  needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  effects,  as  circumstances  require.  . 


Historical:  Rev.  St.  18  87,  Sec.  5812. 
See  4  Ter.  Ses.  (1867)  36.  Sec.  36. 
California  Legislation :  Same:   C.  C 


except  "probate",  line  1,  omitted,  and 
"the  court"  for  "the  probate  judge", 
line  3,  and  "probate",  line  7,  omitted: 


P.  1872,  Sec.  1792;  same  as  amended     I     Deering's  Code,  ib.;  Kerr  s  Code,  ib. 
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Guardians  for  Non-Residents. 

Sec.  5813.  When  a  person  liable  to  be  put  under  guardianship,  ac- 
cording to  the  provisions  of  this  chapter,  resides  without  this  State, 
and  has  estate  therein,  any  friend  of  such  person,  or  any  one  inter- 
ested in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  pro- 
bate court  of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian ;  and  if,  after  notice  given 
to  all  interested,  in  such  manner  as  the  judge  orders,  and  a  full  hear- 
ing and  examination,  it  appears  proper,  a  guardian  for  such  absent 
person  may  be  appointed. 


Historical:  Rev.  St.  1887,  Sec.  5813. 
See  4  Ter.  Ses.  (1867)   38,  Sec.  43. 

California  Legislation:  Same  except 
"judge"  for  "court",  line  5:    C.  C.  P. 


1872,  Sec.  1793;  similar  as  amended 
but  with  Superior  Court  System. 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same :  Powers. 

Sec.  5814.  Every  guardian,  appointed  under  the  preceding  sec- 
tion, has  the  same  powers  and  performs  the  same  duties,  with  re- 
spect to  the  estate  of  the  ward  found  within  this  State,  and  with  re- 
spect to  the  person  of  the  ward,  if  he  shall  come  to  reside 
therein,  as  are  prescribed  with  respect  to  any  other  guardian  ap- 
pointed under  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  5814. 
4  Ter.  Ses.  (1867)  38,  Sec.  44. 

California  ^Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1784;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Bond  of  Guardian. 

Sec.  5815.  Every  guardian  must  give  bond  to  the  ward,  in  the 
manner  and  with  the  like  conditions  as  hereinbefore  provided  for 
other  guardians,  except  that  the  provisions  respecting  the  inventory, 
the  disposal  of  the  estate  and  effects,  and  the  account  to  be  rendered 
by  the  guardian,  must  be  confined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  State. 


Historical:  Rev.  St.  1887,  Sec.  5815. 
4  Ter.  Ses.   (1867)   38,  Sec.  45. 

California  Legislation:  Same:   C.  C. 


P.  1872,  Sec.  1795;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Exclusiveness  of  Guardianship. 

Sec.  5816.  The  guardianship  which  is  first  lawfully  granted,  of 
any  person  residing  without  this  State,  extends  to  all  the  estate  of 
the  ward  within  the  same,  and  excludes  the  jurisdiction  of  the  probate 
court  of  every  other  county. 


Historical:  Rev.  St.  1887,  Sec.  5816. 
4  Ter.  Ses.    (1867)    38.  Sec.  46. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  1796;  Deering's  Code,  it.; 
Kerr's  Code,  ib. 


Removal  of  Non-Resident's  Property. 

Sec.  5817.  When  the  guardian  and  ward  are  both  non-residents, 
and  the  ward  is  entitled  to  property  in  this  State  which  may  be  re- 
moved to  another  State  or  Territory  or  foreign  country  without  con- 
flict with  any  restriction  or  limitation  thereupon,  or  impairing  the 
right  of  the  ward  thereto,  such  property  may  be  removed  to  the 
State,  Territory,  or  foreign  country  of  the  residence  of  the  ward, 
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upon  the  application  of  the  guardian  to  the  probate  court  of  the 
county  in  which  the  estate  of  the  ward,  or  the  principal  part  thereof, 
is  situated. 


Historical:  Rev.  St.  1887,  Sec.  5817. 
4  Ter.  Ses.  (1867)  39,  Sec.  51. 

California  Legislation :    Same:  C.  C. 


iP.  1872,  Sec.  1797;  as  amended,  simi- 
lar but  "Superior"  for  "probate'*:i 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  Proceedings  for  Removal. 

Sec.  5818.  The  application  must  be  made  upon  ten  days'  notice  to 
the  resident  executor,  administrator,  or  guardian,  if  there  be  such, 
and  upon  such  application,  the  non-resident  guardian  must  produce 
and  file  a  certificate  under  the  hand  of  the  clerk,  and  seal  of  the  court 
from  which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  the  State  or  Territory  of 
his  appointment,  to  the  possession  of  the  estate  of  the  ward. 

Upon  such  application,  unless  good  cause  to  the  contrary  is  shown, 
the  probate  court  must  make  an  order,  granting  to  such  guardian 
ieave  to  take  and  remove  the  property  of  his  ward  to  the  State  or 
place  of  his  residence,  which  is  authority  to  him  to  sue  for  and  re- 
ceive the  same  in  his  own  name,  for  the  use  and  benefit  of  his  ward. 


Historical:  Rev.  St.  1887,  Sec.  5818. 
See  4  Ter.  Ses.  (1867)  39,  Sec.  52. 

California  Legislation :  Substantially 


same:  C.  C.  P.  1872,  Sec.  1798;  simi- 
lar as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Effect  of  Order  of  Removal. 

Sec.  5S19.  Such  order  is  a  discharge  of  the  executor,  administra- 
tor, local  guardian,  or  other  person  in  whose  possession  the  property 
may  be  at  the  time  the  order  is  made,  on  filing  with  the  probate  court 
the  receipt  therefor  of  the  foreign  guardian  of  such  absent  ward. 


Historical:  Rev.  St.  1887,  Sec.  5819. 

4  Ter.  Ses.  (1867)  39,  Sec.  53,  last 
clause  omitted. 

California  Legislation:    Same:  C.  C. 


P;  18  72,  Sec.  1799;  same  except  "pro- 
bate" omitted:  Deering's  Code,  ib.; 
further  amended:  Kerr's  Code,  ib. 


Embezzlement  of  Ward's  Propeify. 

Sec.  5820.  Upon  complaint  made  to  him  by  any  guardian,  ward, 
creditor,  or  other  person  interested  in  the  estate,  or  having  a  pros- 
pective interest  therein  as  heir  or  otherwise,  against  any  one  sus- 
pected of  having  concealed,  embezzled,  or  conveyed  away,  any  of  the 
money,  goods,  or  effects,  or  an  instrument  in  writing,  belonging  to 
the  ward  or  his  estate,  the  probate  judge  may  cite  such  suspected 
person  to  appear  before  him,  and  may  examine  and  proceed  with  ktm 
on  such  charge  in  the  manner  provided  in  this  title  with  respect  to 
persons  suspected  of,  and  charged  with,  concealing  or  embezzling  the 
effects  of  a  decedent. 

Historical:  Rev.  St.  1887,  Sec.  5820. 
4  Ter.  Ses.  (1867)  37,  Sec.  42. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  1800;  similar  but  with 
Superior  Court  system:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Eemoval  and  Resignation  of  Guardian. 

Sec.  5821.   When  a  guardian,  appointed  either  by  the  testator  or 
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the  probate  court,  becomes  insane  or  otherwise  incapable  of  discharg- 
ing his  trust,  or  unsuitable  therefor,  or  has  wasted  or  mismanaged 
the  estate,  or  failed  for  thirty  days,  after  being  required,  to  render  an 
account  or  make  a  retrun,  the  probate  court  may,  upon  such  notice 
to  the  guardian  as  the  court  may  require,  remove  him  and  compel 
him  to  surrender  the  estate  of  the  ward  to  the  person  found  to  be 
lawfully  entitled  thereto.  Every  guardian  may  resign  when  it  ap- 
pears proper  to  allow  the  same ;  and  upon  the  resignation  or  removal 
of  a  guardian,  as  herein  provided,  the  probate  court  or  the  judge 
thereof  may  appoint  another  in  the  place  of  the  guardian  who  has  re- 
signed or  has  been  removed. 


Historical:  Rev.  St.  1887,  Sec.  5821. 
See  4  Ter.  Ses.  (1867)  37,  Sec.  37. 

California  Legislation :  Same  except 
"judge"  for  "court",  line  2,  and  "after 
being  required",  line  4  is  omitted:  C. 


C.  P.  1872,  Sec.  1801;  similar  as 
amended  but  with  Superior  Court  sys- 
tem: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Termination  of  Guardianship. 

Sec.  5822.  The  marriage  of  a  minor  ward  terminates  the  guardi- 
anship, and  the  guardian  of  an  insane  or  other  person  may  be 'dis- 
charged by  the  probate  court  when  it  appears  to  him,  on  the  applica- 
tion of  the  ward,  or  otherwise,  that  the  guardianship  is  no  longer 
necessary. 


Historical:  Rev.  St.  1887,  Sec.  582  2. 
4  Ter.  Ses.  (1867)  37,  Sec.  38. 

California  Legislation:  Same  except 


"judge"  for  "court",  line  3:  C.  C.  P. 
1  872,  Sec.  1802;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


New  Bond  May  Be  Required. 

Sec.  5823.  The  probate  judge  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  he  deems  it  necessary,  and  may  discharge 
the  existing  sureties  from  further  liability,  after  due  notice  given 
as  he  may  direct,  when  it  shall  appear  that  no  injury  can  result  there- 
from to  those  interested  in  the  estate. 


Historical:  Rev.  St.  1887,  Sec.  5823. 
4  Ter.  Ses.  (1867)  37,  Sec.  39. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1803;  same  as  amended 


except  "court"  for  "probate  judge", 
line  1,  and  "such  court"  for  "he",  line 
2:  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Filing  of  Bonds:  Action  for  Breach. 

Sec.  5824.  Every  bond  given  by  a  guardian  must  be  filed  and  pre- 
served in  the  office  of  the  clerk  of  the  probate  court  of  the  county; 
and  in  case  of  a  breach  of  a  condition  thereof,  may  be  prosecuted 
for  the  use  and  benefit  of  the  ward  or  of  any  person  interested  in 
the  estate. 


except  "Superior  Court"  for  "probate 
court",  line  2:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  582  4. 
4  Ter.  Ses.  (1867)  37,  Sec.  40. 

California  Legislation:  Same: 
P.  1872,  Sec.  1804;  same  as  an 

Limitation  of  Actions  on  Bonds. 

Sec.  5825.  No  action  can  be  maintained  against  the  sureties  on 
any  bond  given  by  a  guardian,  unless  it  be  commenced  within  three 
years  from  the  discharge  or  removal  of  the  guardian;  but  if  at  the 
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time  of  such  discharge,  the  person  entitled  to  bring  such  action  is 
under  any  legal  disability  to  sue,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disability  is  removed. 


Historical:  Rev.  St.  1887,  Sec.  5825. 
4  Ter.  Ses.  (1867)  37,  Sec.  41. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  1805;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  Actions  to  Recover  Property  Sold. 

Sec.  5826.  No  action  for  the  recovery  of  any  estate  sold  by  a 
guardian  can  be  maintained  by  the  ward,  or  by  any  person  claiming 
under  him,  unless  it  is  commenced  within  three  years  next  after  the 
termination  of  the  guardianship,  or  when  a  legal  disability  to  sue  ex- 
ists by  reason  of  minority  or  otherwise,  at  the  time  when  the  cause 
of  action  accrues,  within  three  years  next  after  the  removal  thereof. 


Historical:  Rev.  St.  1887,  Sec.  5826. 
See  4  Ter.  Ses.  (1867)  36,  Sec.  34. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1806;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Appointment  of  Joint  Guardians. 

Sec.  5827.  The  court,  in  its  discretion,  whenever  necessary,  may 
appoint  more  than  one  guardian  of  any  person  subject  to  guardian- 
ship, who  must  give  bond  and  be  governed  and  liable  in  all  respects 
as  a  sole  guardian. 


Historical:  Rev.  St.  1887,  Sec.  5827. 
4  Ter.  Ses.  (1867)   38,  Sec.  48. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1807;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Proceedings  in  Court  or  at  Chambers. 

Sec.  5828.  The  power  conferred  upon  the  probate  judge  in  re- 
lation to  guardians  and  wards,  may  be  exercised  by  him  at  chambers, 
or  as  the  act  of  the  probate  court,  when  holding  such  court ;  and  any 
order  appointing  a  guardian  must  be  entered  as,  and  become,  a  de- 
cree of  the  court.  The  provisions  of  this  title  relative  to  the  estates 
of  decedents,  so  far  as  they  relate  to  the  practice  in  the  probate  or 
District  Courts,  apply  to  proceedings  under  this  chapter. 

Historical:  Rev.  St.  1887,  Sec.  5828. 
See  4  Ter.  Ses.  (1867)  40,  Sec.  55. 

California  Legislation :   Same:  C.  C. 


P.  1872,  Sec.  1808;  different  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Justification  of  Sureties. 

Sec.  5829.  The  provisions  as  to  qualification  and  justification  of 
sureties  to  undertakings,  are  hereby  declared  to  apply  to  guardians 
appointed  by  the  court,  and  to  the  bonds  taken,  or  to  be  taken,  from 
such  guardians,  and  to  the  sureties  on  such  bonds. 


Historical:  Kev.  St.  1887,  Sec.  5829. 

California  Legislation:  Same  except 
"of  Section  1057"  for  "as  to  qualifica- 
tion and  justification  of  sureties  to  un- 
dertakings", line  1:  C.  C.  P.  1872,  Sec. 


1809;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cross  Reference:  Justification  of 
sureties:   Sec.  4934. 
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ment. 

Effect  of  foreign  decrees. 


Petition  and  Order  to  Show  Cause. 

Sec.  5840.  In  all  estates  being  administered,  or  that  may  here- 
after be  administered,  and  in  cases  of  estates  that  have  been  hereto- 
fore administered  and  closed,  leaving  real  estate  the  title  to  which 
has  not  been  determined  by  testament  duly  allowed  and  recorded, 
whether  the  owner  of  the  record  title  resided  in  this  State  or  other- 
wise, also,  in  cases  where  real  estate  has  been  left  by  any  deceased 
person,  whether  a  resident  of  this  State  or  elsewhere,  where  no  pro- 
ceedings have  been  had  in  this  State  for  the  administration  of  such 
estate,  any  person  claiming  to  be  heir  to  the  deceased  or  entitled  to 
distribution  in  full  or  in  any  part  of  such  estate,  or  otherwise  inter- 
ested therein,  may,  at  any  time  after  the  expiration  of  one  year  from 
the  issuing  of  letters  testamentary  or  of  administration  upon  such  es- 
tate in  cases  of  administration  either  had,  or  hereafter  to  be  had,  and 
within  one  year  after  the  death  of  the  owner  of  the  record  title  to 
such  real  estate  in  other  cases,  file,  in  the  probate  court  of  the  county 
where  such  estate  had  been  or  is  being  administered,  or  in  such  other 
cases  in  the  probate  court  of  any  county  wherein  any  such  real  estate 
is  situated,  a  petition  in  the  matter  of  such  estate,  praying  the  court 
to  ascertain  and  declare  the  rights  of  all  persons  to  said  estate  and 
all  interests  therein,  and  to  whom  distribution  thereof  should  be 
made.  Upon  the  filing  of  such  petition,  the  court  shall  make  an  or- 
der directing  service  of  notice  to  all  persons  interested  in  said  estate 
to  apnear  and  show  cause  on  a  day  to  be  therein  named,  not  less 
than  sixty  days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name  of  the 
deceased,  the  name  of  the  executor  or  administrator  of  said  estate, . 
the  names  of  all  persons  who  may  have  appeared  claiming  any  in- 
terest in  said  estate  in  the  course  of  the  administration  of  the  same, 
up  to  the  time  of  the  making  of  said  order,  and  such  other  persons  as 
the  court  may  direct,  and  also  a  description  of  the  real  estate  where- 
of said  deceased  died  seized  or  possessed,  so  far  as  known,  described 
with  certainty  to  a  common  intent,  and  requiring  all  said  persons, 
and  all  persons  named  or  not  having  or  claiming  any  interest  in  the 
estate  of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respective  claims 
of  heirship,  ownership,  or  interest  in  said  estate,  to  said  court,  which 
notice  shall  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action.  Upon  proof  of  said  service,  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  court,  the  court  shall  thereupon  acquire  jurisdic- 
tion to  ascertain  and  determine  the  hership,  ownership,  and  interest 
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of  all  parties  in  and  to  the  property  of  said  deceased,  and  such  deter- 
mination shall  be  final  and  conclusive  in  the  administration  of  said 
estate,  and  the  title  and  ownership  of  said  property. 

Historical:  Laws  1907,  333,  Sec.  1. 

Cross  Reference:   Service  of  sum- 
mons: Sec.  4144. 

Appearance  and  Default. 

See.  5S41.  The  court  shall  enter  an  order  or  decree  establish  " 
proof  of  the  service  of  such  notice.  All  persons  appearing  within 
the  time  limited,  as  aforesaid,  shall  file  their  written  appearance  in 
person  or  through  their  authorized  attorney,  such  attorney  filing  at 
the  same  time  written  evidence  of  his  authority  to  so  appear,  entry 
©f  which  appearance  shall  be  made  in  the  minutes  of  the  court  and 
in  the  register  of  proceedings  of  said  estate.  And  the  court  shall, 
after  the  expiration  of  the  time  limited  for  appearing  as  aforesaid, 
enter  the  default  of  all  persons  who  shall  not  have  appeared  as  afore- 
said. 


Historical:  Laws  1907,  333,  Sec.  2. 
"Enter  the  default  of  all  persons" 
inserted  to  make  the  last  clause  com- 
plete. The  phrase  is  not  found  in  the 
enrolled  bill,  but  there  is  obviously  an 
omission,  and  from  the  language  of 


Sec.  6  of  the  act  (Sec.  5845)  which 
empowers  the  court  to  "enter  a  de- 
fault of  all  persons  failing  to  appear," 
it  seems  reasonably  clear  that  the  in- 
serted words  adequately  supply  the 
omission. 


Complaint  May  Be  Filed. 

Sec.  5842.  At  any  time  within  twenty  days  after  the  date  of  the 
order  or  decree  of  the  court  establishing  proof  of  the  service  of 
such  notice,  any  person  so  appearing  may  file  his  complaint 
in  the  matter  of  the  estate,  setting  forth  the  facts  constituting  his 
claim  of  heirship,  ownership,  or  interest  in  said  estate  with  such  rea- 
sonable certainty  as  the  court  may  require,  and  serve  a  copy  of  the 
same  upon  each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or  such  attor- 
neys reside  within  the  county;  and  in  case  any  of  them  do  not  reside 
within  the  county,  then  service  of  such  copy  of  said  complaint  shall 
be  made  upon  the  clerk  of  said  court  for  them,  and  the  clerk  shall 
forthwith  mail  the  same  to  the  address  of  such  party  or  attorney  as 
may  have  left  with  said  clerk  his  postoffice  address. 

Historical:  Laws  1907,  333,  Sec.  3. 

Answer  and  Subsequent  Proceedings. 

Sec.  5843.  Such  parties  are  allowed  twenty  days  after  the  service 
of  the  complaint,  as  aforesaid,  within  which  to  plead  thereto,  and 
thereafter  such  proceedings  shall  be  had  upon  such  complaint  as  in 
this  Code  provided  in  case  of  an  ordinary  civil  action ;  and  the  issues 
of  law  and  of  fact  arising  in  the  proceeding  shall  be  disposed  of  in 
like  manner  as  issues  of  law  and  fact  are  herein  provided  to  be  dis- 
posed of  in  civil  actions:  Provided,  however,  That  all  appeals  herein 
must  be  taken  within  sixty  days  from  the  date  of  the  entry  of  the 
judgment  or  the  order  complained  of. 

Historical:  Laws  1907,  333,  Sec.  4. 
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Designation  of  Parties. 

Sec.  5844.  The  party  filing  the  petition  as  aforesaid,  if  he  file  a 
complaint,  and  if  not,  the  party  first  filing  such  complaint,  shall,  in 
all  subsequent  proceedings,  be  treated  as  the  plaintiff  therein,  and 
all  other  parties  so  appearing  shall  be  treated  as  the  defendants  in 
said  proceedings,  and  all  such  defendants  shall  set  forth  in  their  re- 
spective answers  the  facts  constituting  their  claim  of  heirship,  own- 
ership, or  interest  in  said  estate,  with  such  particularity  as  the  court 
may  require,  and  serve  a  copy  thereof  on  the  plaintiff. 

Historical:  Laws  1907,  333,  Sec.  5,  transferred  to  the  first  sentence  of  the 

except    the    last    sentence    which    is     i     following  section. 

Evidence:  Depositions:  Scope  of  Hearing. 

Sec.  5845.  Evidence  in  support  of  all  issues  may  be  taken  orally 
or  by  deposition,  in  the  same  manner  as  provided  in  civil  actions.  No- 
tice of  the  taking  of  such  depositions  shall  be  served  upon  the  parties, 
or  the  attorneys  of  the  parties,  so  appearing  in  said  proceeding.  The 
court  shall  enter  a  default  of  all  persons  failing  to  appear,  or  plead, 
or  prosecute,  or  defend  their  rights  as  aforesaid;  and  upon  a  trial 
of  the  issues  arising  upon  the  pleadings  in  such  proceeding,  the  court 
shall  determine  the  heirship  to  said  deceased,  the  ownership  of  his 
estate,  and  the  interest  of  each  respective  claimant  thereto  or  therein, 
and  persons  entitled  to  distribution  thereof,  and  the  final  determina- 
tion of  the  court  thereupon  shall  be  final  and  conclusive  in  the  dis- 
tribution of  said  estate,  and  in  regard  to  the  title  to  all  the  property 
of  the  estate  of  said  deceased. 

Historical:  Laws  190  7,  333,  Sec.  6. 
The  first  sentence  is  the  last  sentence 
of  Sec.  5.    See  preceding  note. 

Costs:  Conclusiveness  of  Judgment. 

Sec.  5846.  The  cost  of  the  proceedings  under  this  chapter  shall  be 
apportioned  in  the  discretion  of  the  court.  In  any  proceeding  under 
this  chapter,  the  court  may  appoint  an  attorney  for  any  minor  men- 
tioned in  said  proceedings  not  having  a  guardian.  Nothing  in  this 
,  chapter  shall  be  construed  to  exclude  the  right,  upon  final  distribu- 
tion of  any  estate,  to  contest  the  question  of  heirship,  title,  or  inter- 
est in  the  estate  so  distributed,  where  the  same  shall  not  have  been 
determined  under  the  provisions  of  this  chapter ;  but  where  such  ques- 
tion shall  have  been  litigated  under  the  provisions  of  this  chapter, 
the  determination  thereof  as  herein  provided  shall  be  conclusive  in 
the  distribution  of  said  estate. 

Historical:  Laws  1907,  333,  Sec.  7. 
"Chapter"   substituted   for  "section'*. 

Effect  of  Foreign  Decrees. 

Sec.  5847.  If  it  shall  appear  on  the  trial  of  any  matter  under  this 
chapter  that  the  estate  of  any  deceased  owner  of  any  of  the  property 
affected  thereby  has  been  probated  in  any  other  State  or  Territory, 
or  foreign  country,  or  that  any  probate  proceedings  in  said  estate 
have  been  theretofore  had  in  any  other  county  of  this  State,  any  final 
order  or  decree  entered  in  any  such  proceedings  either  in  this  State, 


464 


or  in  any  other  State,  or  in  any  foreign  country,  may  be  shown  in 
evidence  by  a  duly  certified  copy  thereof,  and  the  same  shall  have  full 
faith  and  credit,  and  the  determination  of  the  court  in  such  matter 
shall  be  in  accordance  therewith,  anything  in  this  chapter  to  the 
contrary  notwithstanding:  Provided,  however,  That  this  shall  not 
prevent  any  person  interested  in  any  such  property  from  showing 
that  the  court  which  rendered  the  decree  or  order  shown  by  such  cer- 
tified copy  had  no  jurisdiction  to  render  the  same. 


Historical:   Laws  1907, 


333, 


See.  8. 


TITLE  11. 
OF  SOLE  TRADERS. 


may  become 


Section 

5850.  Married  woman 
sole  trader. 

5851.  Notice  of  application. 

5852.  Petition. 

5853.  Investment  of  property  in  busi- 
ness. 

5854.  Opposition  to  application. 

5855.  Hearing  of  application. 


Section 

5856. 

5857. 

5858. 

5859. 
5860. 


Judgment. 

Affidavit  and  record  of  judg- 
ment. 

Rights  and  liabilities  of  sole 
trader. 

Same:    Support  of  children. 
Husband  not  liable  for  debts. 


Married  Woman  May  Become  Sole  Trader* 

Sec.  5850.  A  married  woman  may  become  a  sole  trader  by  the 
judgment  of  the  District  Court  of  the  county  in  which  she  has  re- 
sided for  six  months  next  preceding  the  application. 


Historical:  Rev.  St.  1887,  Sec.  5850. 
C.  C.  P.  1881,  Sec.  885. 

California  Legislation :  Same  except 
"county"  for  "District"  Court:  C.  C. 
P.  1872,  Sec.  1811;  same  as  amended 
except  "Superior  for  "District" 
Court:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Right  to  Do  Business: 

woman  cannot  engage  in 


A  married 
business  or 


recover  damages  for  the  loss  of  busi- 
ness occasioned  by  the  wrongful  seiz- 
ure of  her  property  by  the  sheriff,  al- 
though the  money  invested  in  such 
business  was  her  separate  property 
before  marriage,  unless  she  be  adjudg- 
ed a  sole  trader  under  the  provisions 
of  this  and  the  following  sections. 
McDonald  v.  Rosen  (1902)  8  Ida.  352; 
69  Pac.  125. 


Notice  of  Application. 

Sec.  5851.  A  person  intending  to  make  application  to  become  a 
sole  trader,  must  publish  notice  of  such  intention  in  a  newspaper 
published  in  the  county,  or  if  none,  then  in  a  newspaper  published 
in  an  adjoining  county,  for  four  successive  weeks.  The  notice  must 
specify  the  term,  and  the  day  upon  which  the  application  will  be 
made,  the  nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband. 


Historical:  Rev.  St.  1887,  Sec.  5  8  51. 
C.  C.  P.  1881,  Sec  886.  . 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  1812;  same  as  amended 


except  "the  term,  and",  line  5,  omit- 
ted: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 
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Petition. 

See.  5852.  Ten  days  prior  to  the  day  named  in  the  notice,  the  ap- 
plicant must  file  a  verified  petition,  setting  forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  ap- 
plicant to  support  herself,  or  herself  and  others  dependent  upon  her. 
giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the 
causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good  causes  for 
a  divorce,  with  the  reason  why  a  divorce  is  not  sought ;  and, 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the 
capital  to  be  invested  therein,  if  any,  and  the  sources  from  which  it 
is  derived. 


Historical:  Rev.  St.  1887,  Sec.  5852. 
C.  C.  P.  1881,  Sec.  887. 

California  Legislation :    Same:  C.  C. 


P.  1872,  Sec.  1813;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Investment  of  Property  in  Business. 

Sec.  5853.  The  applicant  may  invest  in  the  business  proposed  to 
be  conducted  a  sum  derived  from  the  community  property,  or  of  the 
separate  property  of  the  husband,  not  exceeding  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  5853. 
C.  C.  P.  1881,  Sec.  888. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1814;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Opposition  to  Application. 

Sec.  5854.  Any  creditor  of  the  husband  may  oppose  the  applica- 
tion, by  filing  in  the  court  (prior  to  the  day  named  in  the  notice) 
a  written  opposition  verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation  of 
the  petition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding 
the  opponent;  or, 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him 
from  collecting  his  debt. 


Historical:  Rev.  St.  1887,  Sec.  5854. 
C.  C.  P.  1881,  Sec.  889. 

California  legislation:    Same:  C.  C. 


P.  1872,  Sec.  1815;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Hearing  of  Application. 

Sec.  5855.  On  the  day  named  in  the  notice,  or  on  such  other  day 
to  which  the  hearing  may  be  postponed  by  the  court,  the  applicant 
must  make  proof  of  publication  of  the  notice  hereinbefore  required, 
and  the  issues  of  fact  joined,  if  any,  must  be  tried  as  in  other  cases ; 
if  no  issues  are  joined,  the  court  must  hear  the  proofs  of  the  appli- 
cant, and  find  the  facts  in  accordance  therewith. 


Historical:  Rev.  St.  1887,  Sec.  5855. 
C.  C.  P.  1881,  Sec.  890. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1816;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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render  Judgment,  authorizing  the  applicant  to  carry  on  in  her  own 
name  and  on  her  own  account,  the  business  specified  in  the  notice  and 
petition. 


Historical:  Rev.  St.  1887,  Sec.  5856. 
C.  C.  P.  1881,  Sec.  891. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1817;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Affidavit  and  Record  of  Judgment. 

Sec.  5857.  The  sole  trader  must  make,  and  file  with  tne  clerk  of 
the  court,  an  affidavit,  in  the  following  form:  "I,  A.  B.,  do  in  the 
presence  of  Almighty  God,  solemnly  swear  that  this  application  was 
made  in  good  faith,  for  the  purpose  of  enabling  me  to  support  myself 
(and  any  dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any) ,  and  not  with  any  view  to  defraud,  delay 
or  hinder  any  creditor,  or  creditors,  of  my  husband ;  and  that,  of  the 
moneys  so  to  be  used  by  me  in  business,  not  more  than  five  hundred 
dollars  have  come,  either  directly  or  indirectly,  from  my  husband. 
So  help  me  God/' 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon, 
must  be  recorded  in  the  office  of  the  recorder  of  the  eounty  where 
the  business  is  to  be  carried  on,  in  a  book  to  be  kept  for  such  purpose. 


Historical:  Rev.  St.  1887,  Sec.  5857. 
C.  C.  P.  1881,  Sec.  892. 

California  Legislation:    Same:  C.  C. 


P.  1872,  Sec.  1818;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Rights  and  Liabilities  of  Sole  Trader. 

See.  5&5S.  When  the  judgment  is  made  and  entered,  and  a  copy 
thereof,  with  the  affidavit  provided  for  in  the  last  section,  duly  re- 
corded, the  person  therein  named  is  entitled  to  carry  on  the  business 
specified  in  her  own  name,  and  the  property,  revenues,  moneys,  and 
credits  so  by  her  invested,  and  the  profits  thereof,  belong  exclusively 
to  her,  and  are  not  liable  for  any  debts  of  her  husband;  and  she 
thereafter  has  all  the  privileges  of,  and  is  liable  to  all  legal  processes 
provided  for,  debtors  and  creditors,  and  may  sue  and  be  sued  alone, 
without  being  joined  with  her  husband:  Provided,  however,  That 
she  shall  not  be  at  liberty  to  carry  on  said  business  in  any  other 
county  than  that  named  in  the  published  notice,  until  she  has  recorded 
in  such  other  county  a  copy  of  said  judgment  and  affidavit. 


Historical:  Rev.  St.  1887,  Sec.  5858. 
C.  C.  P.  1881,  Sec.  893. 

California  Legislation:  Same  to  pro- 
viso which  is  omitted:  C.  C.  P.  1872, 
Sec.  1819;  same  as  amended  except 
"the  notice  provided  for  in  section 
1812"    for   "the    published  notice", 


next  to  last  line:  Deering's  Code,  lb.; 

i  Kerr's  Code,  ib. 

Cited:  Dernham  &  Kaufman  v. 
Rowley  (1896)  4  Ida.  753;  44  Pac. 
f43;  McDonald  v.  Rozen  (1902)  8  Ida. 
Sol;   69  Pac.  125. 


Same:  Support  of  Children. 

Sec.  5859.  A  married  woman  who  is  adjudged  a  sole  trader  is  re- 
sponsible and  liable  for  the  maintenance  of  her  minor  children. 


Historical:  Rev.  St.  1887,  Sec.  5  85  9. 
C.  C.  P.  1881,  Sec.  894. 

California  Legislation:    Same:  C.  C. 


! 


P.  1872,  Sec.  1820;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Husband  Not  Liable  for  Debts. 

Sec.  5860.    The  husband  of  a  sole  trader  is  not  liable  for  any 

debts  contracted  by  her  in  the  course  of  her  sole  trader's  business., 
unless  contracted  upon  his  written  consent. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


California  Legislation : 


St.  1887,  Sec.  5860. 
895. 

Same:  C.  C. 


P.  1872,  Sec.  1821;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


c 
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TITLE  12. 
KEDINGS  IN  INSOLVENCY. 


Section 

5875.  Insolvent    may    be  discharged 
from  debts. 

5876.  Petition  in  insolvency. 

5877.  Schedule. 

5878.  Inventory. 

5879.  Affidavit  to  petition,  schedule 
and  inventory. 

5880.  Order  declaring  insolvency. 

5881.  Publication  of  order. 

5882.  Election  and  bond  of  assignee. 

5883.  Appointment  of  assignee. 

5884.  Assignment  to  assignee. 

5885.  Assignee  may  sue  and  collect 
estate. 

5886.  Assignment  to  be  recorded. 

5887.  Resignation  of  assignee. 

5888.  Powers  of  assignee. 

588  9.    Delivery  of  books  and  papers. 

5890.  Embezzlement  of  insolvent's 
property. 

5891.  Concealment  of  insolvents' 

property. 

5892.  Sales  of  property. 

5893.  Same:  Perishable  property. 

5894.  Sale  of  debts. 

5895.  Expenses  and  commissions  of 
assignee. 

5896.  Accounts  of  assignee. 
5  8  97.    Distribution  of  funds. 

5  8  98.     Creditors  share  pro  rata. 

589  9.     Dividends:  Subsequently 

proved  debts. 

5900.  Removal  of  assignee. 

5  901.  Final  account. 

5902.  Insolvency  of  partnership. 

5  903.  Same:  Corporations. 

590  4.  Debts  which  may  be  proved. 


Claims  for  conversion. 
Liability  of  insolvent  as 

Contingent  liabilities. 

Subrogation  of  insol- 
surety. 

Debts  due    in  install- 


claims, 
debtor  and 


Section 

5905.  Same: 

5906.  Same: 
surety. 

5907.  Same: 

5908.  Same: 
vent's 

5909.  Same: 
ments. 

5910.  Mutual  debts  and  credits. 

5911.  Secured  creditors. 

5912.  Effect  of  proving 

5913.  Examination  of 
witnesses. 

5914.  Discharge  of  insolvent:  Notice 
to  creditors. 

5915.  Grounds  for  refusing  discharge, 

5916.  Opposition  to  discharge. 
5  917.     Certificate  of  discharge. 

5918.  Certain  debts  not  discharged. 

5919.  Effect  of  discharge. 

5920.  Effect  of  refusal  of  discharge. 

5921.  Death  of  insolvent. 

5922.  Statute  of  limitations. 

5923.  Creditors  may  appear  by  attor- 
ney. 

592  4.    Homesteads  and  exemptions. 

5925.  Proceedings  commenced  by  pe- 
tition. 

5926.  Words  defined. 

5927.  Appointment  of  receiver. 

5928.  Contempts. 

5929.  Prior  attachments:  Costs. 

5930.  Dismissal  of  proceedings. 

5931.  Appeals. 

5932.  Non-conforming  assignments 
invalid 


Insolvent  May  Be  Discharged  From  Debts. 

Sec.  5875.  Every  insolvent  debtor  may,  upon  compliance  with  the 
provisions  of  this  title,  be  discharged  from  his  debts  and  liabilities. 
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Historical:  Rev.  St.  1887,  Sec.  5875. 

California  Legislation :  (The  Idaho 
law  follows  the  Insolvent  Act  of  1880 : 
see  Appendix,  Deering's  Code  of  Civil 
procedure;  also  Henning's  Gen.  Laws, 
1905,  535;  See  also:  C.  C.  P.  1872, 
Sees.  85  and  1822;  also  Civ.  Code, 
1872;  Sees.  3449-3473  inclusive;  Deer- 
ing's Civ.  Code,  Sees.  3449  to  3473). 
Same  except  "act"  for  "title",  line  2, 
and  the  words  "this  act  shall  be 
known  and  may  be  cited  as  the  in- 
solvent act  of  eighteen  hundred  and 
eighty"  are  added.  Deering's  C.  C.  P. 
Appendix,  Sec.  1;  similar  but  law  is 
known  as  the  Insolvent  Act  of  1895: 
Henning's  Gen.  Laws,   535.  Sec.  1. 


Assignment  by  Non-Resident:  The 

provisions  of  this  section  and  the  fol- 
lowing sections  of  title  twelve  "of  pro- 
ceedings in  insolvency,"  refer  only  to 
domestic  insolvents,  and  an  assign- 
ment for  the  benefit  of  creditors  with 
preferences  made  in  Utah,  and  valid 
there,  is  good  in  Idaho  in  respect  to 
certain  personal  property  there  situ- 
ated, as  against  the  claims  of  a  non- 
resident. (Reversing  same  case,  2  Ida. 
740;  23  Pac.  922;  24  Pac.  624).  Bar- 
nett  v.  Kinney  (18  93)  13  Sup.  Ct.  Rep. 
403;  147  U.  S.  476;  37  S.  C.  R.  (Law 
ed.)  247. 


Petition  in  Insolvency. 

Sec.  5876.  An  insolvent  debtor,  owing  debts  exceeding  in  amount 
the  sum  of  three  hundred  dollars,  may  apply,  by  petition,  to  the  Dis- 
trict Court  of  the  county  in  which  he  has  resided  for  six  months  next 
preceding  the  filing  of  his  petition,  to  be  discharged  from  his  debts 
and  liabilities.  In  his  petition  he  must  set  forth  his  place  of  resi- 
dence, his  inability  to  pay  all  his  debts  in  full,  his  willingness  to  sur- 
render all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and 
his  desire  to  obtain  a  discharge  from  his  debts  and  liabilities,  and 
must  annex  thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  title.  The  filing  of  such  petition 
is  an  act  of  insolvency,  and  thereupon  such  petitioner  must  be  ad- 
judged an  insolvent  debtor. 


Historical:  Rev.  St.  1887,  Sec.  5876. 

California  Legislation :  Substantially 
same:  Deering's  C.  C.  P.  app.  Sec.  2; 
Henning's  Gen.  Laws,  535,  Sec.  2. 


Essentials  of  Petition:  A  petition  in 
insolvency  should  show  the  time  when 
the  debts  were  contracted.  Goodeil 
v.  His  Creditors  (1868)  1  Ida.  215. 


Schedule. 

Sec.  5877.  Said  schedule  must  contain  a  full  and  true  statement  of 
all  his  debts  and  liabilties,  exhibiting,  to  the  best  of  his  knowledge 
and  belief,  to  whom  said  debts  or  liabilities  are  due,  the  place  of  res- 
idence of  his  creditors,  and  the  sum  due  to  each;  the  nature  of  the 
indebtedness  or  demand,  whether  founded  on  written  security,  obli- 
gation, contract,  or  otherwise ;  the  true  cause  and  consideration  there- 
of, and  the  time  and  place  when  and  where  said  indebtedness  ac- 
crued, and  a  statement  of  any  existing  pledge,  lien,  mortgage,  judg- 
ment, or  other  security  for  the  payment  of  the  same. 


Historical:  Rev.  St.  1887,  Sec.  5877. 
California  Legislation:  Same:  Deer- 


ing's C.  C.  P.  app.  Sec.  3;  similar 
Henning's  Gen.  Laws,  535,  Sec.  3. 


Inventory. 

Sec.  5878.  Said  inventory  must  contain  an  accurate  description 
of  all  the  estate,  both  real  and  personal,  of  the  petitioner,  including 
his  homestead,  if  any,  and  all  property  exempt  by  law  from  execu- 
tion, and  where  the  same  is  situated,  and  all  incumbrances  thereon. 


Historical:  Rev.  St.  1887,  Sec.  5  878. 
California  Legislation:  Same:  Deer- 


ing's C.  C  P.  app.  Sec.  4;  similar: 
Henning'i.  <w£-n.  Laws,  535,  Sec.  4. 
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L3  davit  to  Petition,  Schedule  and  Inventory. 

Sec.  5879.  The  petition,  schedule,  and  inventory  must  be  verified 
by  the  affidavit  of  the  petitioner,  annexed  thereto,  and  must  fee  in 
form  substantially  as  follows: 

I,   9  do  solemnly  swear  that  the  schedule  and  in- 
ventory now  delivered  by  me  contain  a  full,  perfect  and  true  discov- 
ery of  all  the  estate,  real,  personal  and  mixed,  goods  and  effects,  to 
me  in  any  way  belonging;  all  such  debts  as  are  to  me  owing,  or  to 
any  person  or  persons  in  trust  for  me,  and  all  securities  and  contracts, 
and  contracts  whereby  any  money  may  hereafter  become  payable,  or 
any  benefit  or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  me ;  that  I  have  no  lands,  money,  stock 
or  estate,  reversion  or  expectancy,  beside  that  set  forth  in  my  sche- 
dule and  inventory ;  that  I  have  in  no  instance  created  or  acknowl- 
edged a  debt  for  a  greater  sum  than  I  honestly  and  tally  owe;  that 
I  have  not,  directly  or  indirectly,  sold  or  otherwise  disposed  of  or 
concealed,  any  part  of  my  property,  effects  or  contracts;  that  I  have 
not,  in  contemplation  of  insolvency,  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to  expect  any 
profit  or  advantage  therefrom,  or  to  defraud  or  deceive  any  creditor 
to  whom  I  am  indebted  in  any  manner.    So  help  me  God. 

Historical:  Rev.  St.  18  87,  Sec.  5  879. 

California  Legislation:  Substantially 
same:  Deering's  C.  C.  P.  app.  Sec.  5; 

Order  Declaring  Insolvency. 

Sec.  5880.  Upon  receiving  and  filing  such  petition,  schedule  and 
inventory,  the  court,  or  the  judge  thereof,  must  make  an  order  de- 
claring the  petitioner  insolvent,  and  directing  the  sheriff  of  the 
county  to  take  possession  of  all  the  estate,  real  and  personal,  of  the 
debtor,  except  such  as  may  be  by  law  exempt  from  execution,  and 
of  all  his  deeds,  vouchers,  books  of  account  and  papers,  and  to  keeu 
the  same  safely  until  the  appointment  of  an  assignee.  Such  order 
must  further  forbid  the  payment  of  any  debts  and  the  delivery  of  any 
property  belonging  to  such  debtor,  to  him  or  for  his  use,  and  the 
transfer  of  any  property  by  him,  and  must  further  appoint  a  time 
and  place,  in  open  court  or  at  chambers,  for  a  meeting  of  the  credi- 
tors to  prove  their  debts  and  choose  an  assignee  of  the  estate,  which 
must  not  be  less  than  thirty  days  after  the  making  of  said  order, 
and  shall  designate  a  newspaper  or  newspapers  of  general  circula- 
tion in  which  publication  thereof  must  be  made.  Upon  the  granting 
of  said  order,  all  proceedings  against  the  said  insolvent  are  stayed. 

Historical:  Rev.  St.  18  87,  Sec.  5  8  80,  additional  provisions:  Henningr's  Gen. 

amended  Laws   1895,   76,  Sec.   1;   re-  Laws,  536,  Sec.  6. 

enacted  Laws  1899,  250,  Sec.  1.  Cited:     Gaffney  v.  Piper  (1896)  4 

California  Legislation:  Similar  with  Ida.  728;  44  Pac.  512. 

Publication  of  Order. 

Sec.  5881.  A  copy  of  said  order  must  immediately  be  published 
by  the  clerk  of  said  court,  in  the  newspaper  or  newspapers  designated 
tLei*<&,  as  often  as  the  newspaper  is  printed  before  the  meeting  of 
creditors,  and  be  served  bv  the  clerk  forthwith,  by  United  States 


similar:  Henning's  Gen.  Laws,  535, 
Sec.  5. 
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mail,  postage  prepaid,  or  personally,  on  all  creditors  named 
in  the  schedule.  The  order  of  adjudication  must  direct  the  publica- 
tion thereof  in  a  newspaper  published  in  the  county  in  which  the 
petition  is  fried,  if  there  be  one,  and  if  there  be  none,  in  a  newspaper 
published  nearest  to  such  county:  Provided,  That  no  order  of  ad- 
judication must  be  entered  unless  there  first  be  deposited  with  the 
clerk,  in  addition  to  the  usual  cost  of  commencing  said  proceedings, 
a  sum  of  money  sufficient  to  defray  the  cost  of  the  publications  or- 
dered by  the  court,  and  ten  cents  for  each  copy  to  be  mailed  to,  or 
served  on,  the  creditors,  which  latter  sum  is  hereby  constituted  the 
legal  fee  of  the  clerk  for  the  mailing  or  service  required  in  this  sec- 


California  Legislation:  Substantially  °*D'  oec"  «• 

same:  Deering's  C.  C.  P.  app.  Sec.  7; 

Election  and  Bond  of  Assignee. 

Sec.  5882.  At  the  time  and  place  appointed  for  the  meeting  or 
the  creditors  to  prove  their  debts  and  choose  an  assignee,  those  having 
proven  their  claims,  by  filing  a  verified  statement  showing  the 
mount,  nature  and  security,  if  any,  must  proceed  t©  the  election  of 
ne  assignee.  The  assignee  must  be  a  resident  of  the  county  where 
he  insolvent  resides,  or  where  he  has  carried  on  his  business.  In 
electing  an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  must  prevail.  If  the  meeting  of  the  creditors  is  held  in  open 
court  the  clerk  of  the  court  must  keep  a  minute  of  the  deliberations  of 
the  creditors,  and  of  the  election  and  appointment  of  the  assignee. 
If  the  meeting  be  at  chambers,  the  judge  must  certify  the  result  of 
the  deliberations  of  the  creditors,  and  of  the  election  and  appoint- 
ment of  the  assignee,  and  shall  file  said  certificate  with  the  clerk  of 
the  court.  The  assignee  must  file,  within  five  days,  unless  the  time 
be  extended  by  the  court  or  judge,  with  the  clerk,  a  bond,  in  an 
amount  to  be  fixed  by  the  court,  or  judge,  with  two  or  more  suffi- 
cient sureties  to  be  approved  by  the  court  or  judge,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon  him.  The 
bond  is  not  voM  upon  the  first  recovery,  but  may  be  sued  upon  from 
time  to  time  fey  any  creditor  aggrieved,  in  his  own  name,  until  the 
whole  penalty  is  exhausted.  The  sureties  on  such  bond  may  be  re- 
quired to  justify  upon  the  application  of  any  party  interested,  in  the 
same  manner  as  bail  upon  arrest  in  civil  cases. 

Historical:  Rev.  St.  1887,  Sec.  5882,  no  jurisdiction  to  set  aside  the  action 

amended  Laws  1895,   76,  Sec.  I;  re-  of  the  creditors  in  electing-  an  assignee 

enacted  Laws  1899,  250,  Sec.  1.  and  to  appoint  an  assignee  of  its  own 

California  Legislation :  Similar  Hen-  selection.    Gaffney  v.  Piper  (1896)  4 


Removal  of  Assignee:  The  court  has 

Appointment  of  Assignee. 

Sec.  5883.  If,  on  the  day  appointed  for  the  meeting,  the  credi- 
tors do  not  attend,  or  refuse  to  elect  an  assignee,  or  if  after  election 
the  assignee  fails  to  qualify  within  the  proper  time,  the  court  or 


t '  on 


Historical:  Rev.  St.  1887,  Sec.  5881. 


same  in  part:  Henning's  Gen.  Laws, 

536,  Sec.  7. 


ning's  Gen.  Laws,  5  41,  Sec.  19. 


Ida.  728;  44  Pac.  552. 
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Judge  before  whom  the  said  meef^g  takes  place,  may  appoint  an  as- 
signee and  fix  the  amount  of  his  bond. 

Historical:  Rev.  St.  1887,  Sec.  5883.  amended:  Henning's  Gen.  Laws,  542, 

Sec  20 

California     Legislation:       Similar:  *v# 
Deering's  C.  C.  P.  app.  Sec.  16;  as 

Assignment  to  Assignee. 

Sec.  5884,  As  soon  as  the  as: '  ^lee  is  appointed  and  qualified,  the 
clerk  of  the  court  must,  by  an  instrument  under  his  hand  and  seal  of 
the  court,  assign  and  convey  to  the  assignee  all  the  estate,  real  and 
personal,  of  the  debtor,  with  all  his  deeds,  books,  and  papers  relat- 
ing thereto,  and  such  assignment  relates  back  to  the  commencement 
of  the  proceedings  in  insolvency,  and  by  operation  of  law  vests  the 
title  to  all  such  property  and  estate,  both  real  and  personal,  in  the 
assignee.  Such  assignment  vests  in  the  assignee  all  the  estate  of  the 
insolvent  debtor  not  exempt  by  law  from  execution,  subject  te  the 
lawful  and  bona  fide  liens  and  incumbrances  thereon. 


Historical:  Rev.  St.  18  87,  Sec.  5  8  84. 

Ckiiife?ma  Legislation:  Similar: 
Deering's  C.   C.   P.   app.   Sec.   17;  as 


amended:  Henning's  Gen.  Laws,  542, 
Sec.  21. 


•  Assignee  May  Sue  and  Collect  Estate. 

Sec.  5885.  The  assignee  has  the  right  to  recover  all  estate,  debts, 
and  effects  of  said  insolvent.  If,  at  the  time  of  the  commencement 
of  proceedings  in  insolvency,  an  action  is  pending  in  the  name  of  the 
debtor,  for  the  recovery  of  a  debt  or  other  thing  which  might  01 
ought  to  pass  to  the  assignee  by  the  assignment,  the  assignee  must 
be  allowed  and  admitted  to  prosecute  the  action  in  like  manner  and 
with  like  effect  as  if  it  had  been  originally  commenced  by  him.  In 
suits  prosecuted  by  the  assignee,  a  certified  copy  of  the  assignment 
made  to  him  is  conclusive  evidence  of  his  authority  to  sue. 


Historical:  Rev.  St.  1887,  Sec.  5  885. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.   18;  as 


amended,  similar  with  additional  pro< 
visions  inserted:  Henning's  Gen.  Laws 
542,  Sec.  22. 


Assignment  to  Be  Recorded. 

Sec.  5886.  The  assignee  must,  within  one  month  after  the  making 
of  the  assignment  to  him,  cause  the  same  to  be  recorded  in  every 
county  within  this  State,  where  any  lands  owned  by  the  debtor  are 
situated,  and  the  record  of  such  assignment,  or  a  duly  certified  copy 
thereof,  is  conclusive  evidence  thereof  in  all  courts. 


Historical:  Rev.  St.  188  7,  Sec.  5886. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  18;  simi- 


lar with  additional  provisions  as 
amended:  Henning's  Gen.  Laws,  542. 
Sec.  22. 


Resignation  ef  Assignee. 

Sec.  5887.  Any  assignee  may  at  any  time,  by  writing  filed  in 
court,  resign  his  appointment,  having  first  settled  his  accounts,  ano 
delivered  up  all  the  estate  to  such  successor  as  the  court  or  judge 
may  appoint:  Provided,  That  if  in  the  discretion  of  the  court  or 
judge  the  circumstances  of  the  case  require  it,  upon  good  cause  be 
ing  shown,  the  court  or  judge  may  at  any  time  before  such  settle- 
ment of  account  and  delivery  of  the  estate  is  completed,  revoke  the 
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appointment  of  such  assignee,  and  appoint  another  in  his  stead.  The 
liability  of  the  outgoing  assignee,  or  of  the  sureties  on  his  bond,  is 
not  in  any  manner  discharged,  released  or  affected  by  such  appoint- 
ment of  another  in  his  stead. 

Historical:  Rev.  St.  1887,  Sec.  5887. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  20;  simi- 

Powers  of  Assignee. 

Sec.  5888.    The  assignee  has  power: 

1.  To  sue  in  his  own  name,  and  recover  all  the  estate,  debts,  and 
things  in  action,  belonging  or  due  to  such  debtor,  and  no  set-off  or 
counter  claim  must  be  allowed  in  any  such  suit  for  any  debt,  unless 
it  was  owing  to  such  creditor  by  such  debtor  at  the  time  of  the  adju- 
dication of  his  insolvency; 

2.  To  take  into  his  possession  all  the  estate  of  such  debtor,  ex- 
cept property  exempt  by  law  from  execution,  whether  delivered  to 
him  or  afterwards  discovered,  and  all  books,  vouchers,  evidences  of 
indebtedness,  and  securities  belonging  to  the  same; 

3.  From  time  to  time  to  sell  at  public  auction  all  the  estate,  real 
and  personal,  vested  in  him  as  such  assignee,  as  ordered  by  the  court ; 

4.  On  such  sales  to  execute  the  necessary  conveyances  and  bills 
of  sale; 

5.  To  redeem  all  valid  mortgages  and  conditional  contracts,  and 
all  valid  pledges  of  personal  property,  and  to  satisfy  any  judgments 
which  may  be  an  incumbrance  on  any  property  sold  by  him,  or  to 
sell  such  property  subject  to  such  mortgage,  contracts,  pledges,  or 
judgments ; 

6.  To  settle  all  matters  and  accounts  between  such  debtor  and 
his  debtors,  subject  to  the  approval  of  the  court; 

7.  Under  the  order  of  the  court  appointing  him,  to  compound 
with  any  person  in<lebted  to  such  debtor,  and  thereupon  to  discharge 
all  demands  against  such  person; 

8.  To  have  and  recover  from  any  person  receiving  a  conveyance, 
gift,  transfer,  payment  or  assignment,  made  fraudulently  or  con- 
trary to  any  provision  of  this  title,  the  property  thereby  transferred 
or  assigned,  or  in  case  a  redelivery  of  the  property  cannot  be  had,  to 
recover  the  value  thereof,  with  damages  for  the  detention. 

Historical:  Rev.  St.  1887,  Sec.  5888. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.   21;  as 

Delivery  of  Books  and  Papers. 

Sec.  5889.  The  insolvent  must,  either  before  or  on  the  day  ap- 
pointed for  the  meeting  of  creditors,  deliver  to  the  court  all  the  com- 
mercial or  account  books  he  may  have  kept,  which  books  must  be  de- 
posited in  the  clerk's  office  of  said  court. 

Said  insolvent  must  also  deliver  to  the  court,  at  the  same  time,  all 
vouchers,  notes,  bonds,  bills,  securities,  or  other  evidences  of  debt,  in 
any  manner  relating  to  or  having  any  bearing  upon  or  connection  with 
the  property  surrendered  by  said  debtor,  and  all  such  papers  or  se- 
curities must  be  deposited  in  the  clerk's  office  of  said  court,  and  the 


lar  as  amended:  Henning's  Gen.  Laws, 
543,   Sec.  24. 


amended:  Henning's  Gen.  Laws,  543, 
Sec.  25. 
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clerk  must  deliver  them,  together  with  the  books  of  the  insolvent,  to 
the  assignee  who  may  be  appointed. 


Historical:  Rev.  St.  1887,  Sec.  5  889. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  22;  simi- 


lar: Henning's  Gen.  Laws,  544.  Sec. 
26. 


Embezzlement  of  Insolvent's  Property. 

Sec.  5890.  If  any  person,  before  the  assignment  is  made,  having 
notice  of  the  commencement  of  proceedings  in  insolvency,  embezzles 
or  disposes  of  any  of  the  moneys,  goods,  chattels,  or  effects  of  the 
insolvent,  he  is  chargeable  therewith,  and  liable  to  an  action  by  the 
assignee  for  double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 


Historical:  Rev.  .St.  1887,  Sec.  5890. 

California  Legislation:  Same:  Deer- 
ing's C.  C.  P.  app.  Sec.  23;  similar  as 


amended:  Henning's  Gen.  Laws,  544, 
Sec.  27. 


Concealment  of  Insolvent's  Property e 

Sec.  5891.  The  same  penalties,  forfeitures,  and  proceedings  by 
citation,  examination,  and  commitment  apply  on  behalf  of  an  as- 
signee against  persons  suspected  of  having  concealed,  embezzled,  con- 
veyed away,  or  disposed  of  any  property  of  the  debtor,  or  of  having 
possession  or  knowledge  of  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  which  relate  to  any  interest  of  the  debtor  in  any 
real  or  personal  estate,  as  provided  in  the  case  of  the  estates  of  de- 
ceased persons. 


Historical:  Rev.  St.  1887,  Sec.  58  91. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  24;  simi- 
lar: Henning's  Gen.  Laws,  544,  Sec. 
28. 


Cross  Reference:  Proceedings  in 
case  of  embezzlement  of  decedent's 
property:  Sees.  5431-5433. 


Sales  of  Property. 

Sec.  5892.  The  assignee  must,  as  speedily  as  possible,  convert  the 
estate,  real  and  personal,  into  money.  He  must  keep  a  regular  ac- 
count of  all  moneys  received  by  him  as  assignee,  to  which  every 
creditor,  or  other  person  interested  therein  may,  at  all  reasonable 
times,  have  access.  No  private  sale  of  any  property  of  the  estate 
of  an  insolvent  debtor  is  valid  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  must  set  forth  the  facts  show- 
ing the  sale  to  be  necessary.  If  it  appears  that  a  private  sale  is  for 
the  best  interests  of  the  estate,  the  court  or  judge  may  order  it  to 
be  made. 


Historical:  Rev.  St.  1887,  Sec.  5  892. 
California     Legislation:  Similar: 


Deering's  C.  C.  P.  app.  Sec.  25;  Hen- 
ning's Gen.  Laws,  544,  Sec.  29. 


Same:  Perishable  Property. 

Sec.  5893.  When  it  appears  to  the  satisfaction  of  the  court  or 
judge  that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  per- 
ishable nature,  or  is  liable  to  deteriorate  in  value,  or  is  disproportion- 
ately expensive  to  keep,  the  court  or  judge  may  order  the  same  to 
be  sold  in  such  manner  as  may  be  deemed  most  expedient,  under  the 
direction  of  the  sheriff  or  assignee,  as  the  case  may  be,  who  must 
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hold  the  funds  received  in  place  of  the  property  sold  until  the  further 
order  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  5893, 

California  Legislation:  Same  except 
"or  judge",    omitted    after  "court": 


Deering's  C.  C.  P.  app.  Sec.  26;  similar 
as  amended:  Henning's  Gen.  Laws, 
544,  Sec.  30. 


Sale  of  Debts. 

Sec.  5894.  Outstanding  debts,  or  other  property  due  or  belonging' 
to  the  estate,  which  cannot  be  collected  and  received  by  the  assignee 
without  unreasonable  or  inconvenient  delay  or  expense,  may  be  sold 
and  assigned  in  like  manner  as  the  remainder  of  the  estate. 


Historical:  Rev.  St.  18  8  7,  Sec.  5894. 

California  Legislation :  Same:  Deer- 
ing's C.  C.  P.  app.  Sec.  27;  additional 


provision  as  amended:  Henning's  Gen. 
Laws,  544,  Sec.  31. 


Expenses  and  Commissions  ©f  Assignee. 

Sec.  5895.  Assignees  must  be  allowed  all  necessary  expenses  in 
the  care,  management,  and  settlement  of  the  estate,  and  are  col- 
lectively entitled  to  charge  and  receive  for  their  services,  commis- 
sions upon  all  sums  of  money  coming  to  their  hands  and  accounted 
for  by  them,  as  follows:  For  the  first  thousand  dollars,  at  the  rate 
of  ten  per  cent;  for  all  above  that  sum  and  not  exceeding  ten  thou- 
sand dollars,  at  the  rate  of  five  per  cent ;  and  for  all  above  that  sum, 
at  the  rate  of  four  per  cent. 


Historical:  Rev.  St.  18  87,  Sec.  5  89  5. 

California  Legislation:  Similar  but 
'seven  per  cent"  for  "ten  per  cent": 


Deering's  C.  C.  P.  app.  Sec.  28;  addi- 
tional provision  as  amended:  Hen- 
ning's Gen.  Laws,  545,  Sec.  32. 


Accounts  of  Assignees. 

Sec.  5896.  At  the  expiration  of  three  months  from  the  appoint- 
ment of  the  assignee  in  any  case,  or  as  much  earlier  as  the  judge 
may  direct,  the  assignee  must  exhibit  to  the  judge  and  to  the  cred- 
itors, and  file,  just  and  true  accounts  of  all  his  receipts  and  payments, 
verified  by  his  oath,  and  a  statement  of  the  property  outstanding,  spe- 
cifying the  cause  of  its  outstanding;  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his  possession, 
and  thereupon  a  dividend  must  be  made,  unless  for  cause  the  court 
or  judge  otherwise  order.  Thereafter  further  accounts,  statements, 
and  dividends  must  be  made  in  like  manner  as  often  as  occasion  re- 
quires. 


Historical:  Rev.  St.  1887,  Sec.  5  896. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  29:  simi- 


lar with  additional  provisions  as 
amended:  Henning's  Gen.  Laws,  5  45, 
Sec.  33. 


Distribution  of  Funds. 

Sec.  5897.  The  court  or  judge  must  at  any  time,  upon  the  motion 
of  any  two  or  more  creditors,  require  the  assignee  to  file  his  account, 
and  if  he  has  funds  subject  to  distribution,  he  must  be  required  to 
distribute  them  without  delay. 


Historical:  Rev.  St.  1887,  Sec.  5897. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  30,  simi- 


lar as  amended:  Henning's  Gen.  Laws. 
545,  Sec.  34. 
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Creditors  Share  Pro  Rata. 

Sec.  5898.  All  creditors  whose  debts  are  duly  proved  and  allowed 
are  entitled  to  share  in  the  property  and  estate  pro  rata,  without  pri- 
ority or  preference  whatever,  other  than  as  provided  in  this  title: 
Provided,  That  any  debt  proved  by  any  person  liable  as  bail,  surety, 
guarantor,  or  otherwise,  for  the  debtor,  must  not  be  paid  to  the  per- 
son so  proving  the  same  until  satisfactory  evidence  is  produced  of  the 
payment  of  such  debt  by  such  person  so  liable;  and  the  share  to 
which  such  debt  would  be  entitled  may  be  paid  into  court,  or  other- 
wise held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court 
may  direct. 


Historical:  Rev.  St.  1887,  Sec.  5898. 
California    Legislation:  Similar: 


Deering's  C.  C.  P.  app.  Sec.  31;  Hen- 
ning's  Gen.  Laws,  545,  Sec.  35. 


Dividends:  Subsequently  Proved  Debts. 

Sec.  5899.  No  dividend  already  declared,  must  be  distributed  by 
reason  of  debts  being  subsequently  proved,  but  the  creditors  prov- 
ing such  debts,  are  entitled  to  a  dividend  equal  to  those  already  re- 
ceived by  the  other  creditors,  before  any  further  dividend  is  made 
to  the  latter :  Provided,  The  failure  to  prove  such  claim  has  not  re* 
suited  from  the  creditor's  own  neglect. 


Historical:  Rev.  St.  1887,  Sec.  5  8  99. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  32;  simi- 


lar as  amended:  Henning's  Gen.  Laws, 
546,  Sec.  36. 


•  « 

Removal  of  Assignee. 

Sec.  5900.  Should  the  assignee  refuse  or  neglect  to  render  his  ac- 
counts, or  to  pay  over  a  dividend  when  he  has,  in  the  opinion  of  the 
court  or  jud^e,  sufficient  funds  for  that  purpose,  the  court  or  judge 
must  immediately  discharge  such  assignee  from  his  trust,  and  ap- 
point another  in  his  place.  The  assignee  so  discharged  must  forth- 
with deliver  over  to  the  assignee  appointed,  all  the  funds,  property, 
books,  vouchers,  or  securities  belonging  to  the  insolvent,  without 
charging  or  retaining  any  commission  or  compensation  for  his  per- 
sonal services. 


Historical:  Rev.  St.  1887,  Sec.  5900. 

California     Legislation:        Si  ar: 

Deering's  C.   C.   P.   app.   Sec.    3^;  as 


amended:  Henning's  Gen.  Laws,  646, 

Sec.  37. 


Final  Account. 

Sec.  5901.  Preparatory  to  the  final  account  and  dividend,  the  as- 
signee must  submit  his  account  to  the  court,  and  file  the  same,  and 
must,  at  the  time  of  filing,  accompany  the  same  with  an  affidavit, 
that  notice  by  mail  has  been  given  to  all  creditors  who  have  proved 
their  claims,  that  he  will  apply  for  a  settlement  of  his  account,  and 
for  a  discharge  from  all  liability  as  assignee  at  a  time  specified  in 
such  notice,  which  time  must  not  be  less  than  ten  nor  more  than 
twenty  days  from  such  filing.  At  the  hearing,  the  court  must  audit 
the  account,  and  any  person  interested  may  appear  and  file  excep- 
tions in  writing,  and  contest  the  same.  The  court  thereupon  must 
settle  the  account  and  order  a  dividend  of  any  portion  of  the  estate 
remaining  undistributed,  and  discharge  the  assignee,  subject  to  com- 
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pliance  with  the  order  of  the  court,  from  all  liability  as  assignee  to 
any  creditor  of  the  insolvent. 


Historical:  Rev.  St.  18  87,  Sec.  5901. 

California  Legislation :  Same  except 
"shall"  for  "must"  throughout:  Deer- 
ing's  C.  C.  P.  app.  Sec.  34;  Henning's 
Gen.  Laws,  546,  Sec.  38. 

Account  by  Assignee:  The  assignee 
must  account  strictly  for   the  trust 


property  by  an  itemized  report  of  the 
sale  of  such  property,  and  it  is  proper 
for  the  court  to  refuse  to  settle  an  ac- 
count which  fails  to  do  so.  First  Natl. 
Bank  v.  Martin  (1898)  6  Ida.  204;  55 
Pac.  302. 


Insolvency  of  Partnership. 

Sec.  5902.  Two  or  more  persons  who  are  partners  in  business  may 
be  adjudged  insolvent,  either  on  the  petition  of  such  partners,  or  any 
one  of  them,  in  which  case  an  order  must  be  issued  in  the  manner 
provided  by  this  title,  upon  which  all  the  joint  stock  and  property  of 
the  partnership,  and  also  all  the  separate  estate  of  each  of  the  part- 
ners must  be  taken,  excepting  such  parts  thereof  as  may  be  exempt 
by  law,  and  all  the  creditors  of  the  company,  and  the  separate  credi- 
tors of  each  partner,  may  prove  their  respective  debts.  The  assignee 
must  be  chosen  by  the  creditors  of  the  co-partnership,  and  must  keep 
separate  accounts  of  the  joint  stock  or  property  of  the  co-partnership, 
and  of  the  separate  estate  of  each  member  thereof.  After  deduct- 
ing, out  of  the  whole  amount  received  by  such  assignee,  the  whole 
amount  of  the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  must  be  appropriated  to  pay  the  creditors  of  the  co-part- 
nership, and  the  net  proceeds  of  the  separate  estate  of  each  partner 
must  be  appropriated  to  pay  his  separate  creditors.  If  there  is  any 
balance  of  the  separate  estate  of  any  partner  after  the  payment  of  his 
separate  debts,  such  balance  must  be  added  to  the  joint  stock  for  the 
payment  of  the  joint  creditors;  and  if  there  is  any  balance  of  the 
joint  stock  after  the  payment  of  the  joint  debts,  such  balance  must  be 
divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners  according  to  their  respective  rights  and  interest  there- 
in, and  as  it  would  have  been  if  the  partnership  had  been  dissolved 
without  insolvency.  The  sum  so  appropriated  to  the  separate  estate 
of  each  partner  must  be  applied  t©  the  payment  of  his  separate  debts, 
and  the  certificate  of  discharge  must  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceedings  had  been 
by  him  alone  under  this  title.  In  all  other  respects  the  proceedings 
as  to  partners  must  be  conducted  in  the  like  manner  as  if  they  had 
been  commenced  and  prosecuted  by  or  against  one  person  alone. 

If  such  co-partners  reside  in  d'iferent  counties,  that  court  in  which 
the  petition  is  first  filed  may  retain  exclusive  jurisdiction  over  the 
case.  If  the  petition  be  filed  by  less  than  all  the  partners  &£  a  co- 
partnership, those  partners  who  do  not  join  in  the  petition  must  be 
ordered  to  show  cause  why  they  should  not  be  adjudged  to  be  insol- 
vent. 


Historical:   Rev.  St.  18  87,  Sec.  5  90  2. 

California     Legislation :  Similar: 
Deering's  C.   C.   P.   app.   Sec.   35;   as  ( 


amended:    Henning's  Gen.  Laws,  54  0. 

Sec.  39. 


Same :  Corporations. 

Sec.  5903.    The  provisions  of  this  title  apply  to  corporations,  and 
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upon  petition  of  any  officer  of  any  corporation  duly  authorized  by  the 
vote  of  the  board  of  directors  or  trustees,  at  a  meeting  specially  called 
for  that  purpose,  or  by  the  assent  in  writing  of  a  majority  of  the  di- 
rectors or  trustees,  as  the  case  may  be,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  the  case  of  individual  debtors.  All 
the  provisions  of  this  title  which  apply  to  the  debtor,  or  set  forth 
his  duties,  examination  and  liabilities,  or  prescribe  penalties,  or  relate 
to  fraudulent  conveyances,  payments  and  assignments,  apply  to  each 
and  every  officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation  is  declared 
insolvent,  all  its  property  and  assets  must  be  distributed  to  the  credi- 
tors; but  no  discharge  can  be  granted  to  any  corporation. 

Historical:  Rev.  St.  1887,  Sec.  590G.  Deering's  C.  C.  P.  app.  Sec.  36;  Hen- 

California   Legislation:        Similar:  ning's  Gen.  Laws,  547,  Sec.  40. 

Debts  Which  May  Be  Proved. 

Sec.  5804.  All  debts  due  and  payable  from  the  debtor  at  the  time 
of  the  adjudication  of  insolvency,  and  all  debts  then  existing  but 
not  payable  until  a  future  time,  a  rebate  of  interest  being  made,  when 
no  interest  is  payable  by  the  terms  of  the  contract,  may  be  proved 
against  the  estate  of  the  debtor. 

Historical:  Rev.  St.  18  87,  Sec.  5  9  04  ing's  C.  C.  P.  app.  Sec.  37;  Ilenning's 

California  Legislation:  Same:  Deer-  Gen-  Laws,  5  47,  Coe.  41. 

Same:  Claims  for  Conversion. 

Sec.  5805.  All  demands  against  the  debtor  for  or  on  account  of  any 
goods  or  chattels  wrongfully  taken,  converted,  or  withheld  by  him, 
may  be  proved  and  allowed  as  debts,  to  the  amount  of  the  value  of 
the  property  so  withheld,  from  the  time  of  the  conversion. 

Historical:  Rev.  St.  1887,  Sec.  58  -  vision  as  amended:  Henning's  Gen. 


California  Legislation:  Same:  Deer- 
ing's C.  C.  P.  app.  Sec.  38;  addition! 


aws,  548,  Sec.  42. 


Same:  Liability  of  Insolvent  as  Surety. 

Sec.  5906.  If  the  debtor  is  bound  as  indorser,  surety,,  bail  or  guar- 
antor, upon  any  bill,  bond,  note,  or  other  specialty  or  contract,  or  for 
any  debt  of  another  person,  and  his  liability  has  not  become  absolute 
until  the  adjudication  of  insolvency,  the  creditor  may  prove  the  same 
after  such  liability  becomes  fixed,  and  before  the  final  dividend  is 
declared. 

Historical:  Rev.  St.  1887,  Sec.  5906.  Deering's  C.  C.  P.  app.  Sec.  39;  Hen- 

California     Legislation:       Similar:  ning's  Gen.  Laws,  54S,  Sec.  43, 

Same:  Contingent  Liabilities. 

Sec.  5907.  In  all  cases  of  contingent  debts,  and  contingent  liabili- 
ties contracted  by  the  debtor  and  not  herein  otherwise  provided  for, 
the  creditor  may  make  claim  therefor  and  have  his  claim  allowed, 
with  the  right  to  share  in  the  dividends  if  the  contingency  happens 
before  the  order  for  the  final  dividend,  or  he  may,  at  any  time,  apply 
to  the  court  or  judge  to  have  the  present  value  of  the  debtor's  liability 
ascertained  and  liquidated,  which  must  be  done  in  such  manner  as 
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the  court  or  judge  may  order,  and  must  be  allowed  to  prove  for  the 
amount  so  ascertained. 


Historical:  Rev.  St.  1887,  Sec.  5907. 

Calif  ornia  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.   46;  as 


amended:  Henning's  Gen.  Laws,  548, 
Sec.  44. 


Same:  Subrogation  of  Insolvent's  Surety. 

Sec.  5908.  Any  person  liable  as  bail,  surety,  or  guarantor,  or  other- 
wise, for  the  debtor  who  has  paid  the  debt,  or  any  part  thereof,  in 
discharge  of  the  whole,  is  entitled  to  prove  such  debt,  or  to  stand  in 
the  place  of  the  creditor,  if  he  has  proved  the  same,  although  such  pay- 
ments are  made  after  the  proceedings  in  insolvency  were  commenced ; 
and  any  person  so  liable  for  the  debtor,  and  who  has  not  paid  the  whole 
of  said  debt,  but  is  still  liable  for  the  same,  or  any  part  thereof,  may, 
if  the  creditor  fails  or  omits  to  prove  such  debt,  prove  the  same  in 
the  name  of  the  creditor. 


Historical:  Rev.  St.  1887,  Sec.  5908. 
California    Legislation:  Similar: 


Deering's  C.  C.  P.  app.  Sec.  41;  Hen- 
ning's Gen.  Laws.  548,  Sec.  45. 


Same :  Debts  Due  in  Installments. 

Sec.  5909.  Where  the  debtor  is  liable  to  pay  rent,  or  other  debts 
falling  due  at  fixed  and  stated  periods,  the  creditor  may  prove,  for  a 
proportionate  part  thereof  up  to  the  time  of  the  insolvency,  as  if  the 
same  became  due  from  day  to  day,  and  not  at  such  fixed  and  stated 
periods. 


Historical:  Rev.  St.  1887,  Sec.  5  909. 
California  Legislation:  Same:  Deer- 


ing's  C.  C.  P.  app.  Sec.  42;  Henning's 

Gen.  Laws,  548,  Sec.  46. 


Mutual  Debts  and  Credits. 

Sec.  5910.  In  all  cases  of  mutual  debts  and  mutual  credits  between 
the  parties,  the  account  between  them  must  be  stated,  and  one  debt 
set  off  against  the  other,  and  the  balance  only  allowed  and  paid.  But 
no  set-off  or  counter-claim  must  be  allowed  of  a  claim  in  its  nature 
not  provable  against  the  estate ;  or  in  favor  of  any  debtor  to  the  in- 
solvent of  a  claim  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition,  for  the  purpose  of  making  such  set-off  or  counter- 
claim. 


tional  clause  as  amended:  Henning's 
Gen.  Laws,  548,  Sec.  47. 


Historical:  Rev.  St.  1887,  Sec.  5910. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  43;  addi- 

Secured  Creditors. 

Sec.  5911.  When  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  the  debtor,  or  a  lien  thereon,  for  securing  the 
payment  of  a  debt  owing  to  him  from  the  debtor,  he  must  be  admitted 
as  a  creditor  only  for  the  balance  of  the  debt,  after  deducting  the  value 
of  such  property,  to  be  ascertained  by  agreement  between  him  and 
the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such  manner  as  the 
court  or  judge  may  direct;  or  the  creditor  may  release  or  convey  his 
claim  to  the  assignee,  upon  such  property,  and  be  admitted  to  prove 
his  whole  debt.  If  the  value  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee  may  release  to  the  creditor 
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the  debtor's  right  of  redemption  thereon  on  receiving  such  excess; 
or  he  may  sell  the  property,  subject  to  the  claim  of  the  creditor  there- 
on, and  in  either  case  the  assignee  and  creditor  respectively  must 
execute  all  deeds  and  writings  necessary  or  proper  to  consummate 
the  transaction.  If  the  property  is  not  sold  or  released,  and  delivered 
up,  the  creditor  must  not  be  allowed  to  prove  any  part  of  his  debt. 


Historical:  Rev.  St.  1887,  Sec.  5  911. 

California  Legislation :  Similar: 
Deering's  C.  C.  P.  app.  Sec.  44;  as 
amended:  Henning's  Gen.  Laws,  548, 
Sec.  48. 

Account  to  Secured  Creditor:  Where 
a  secured  creditor  of  the  insolvent 
stands  on  his  security,  and  does  not 


prove  his  claim  in  insolvency  proceed- 
ings, the  judge  has  no  jurisdiction  to 
require  the  insolvent,  at  the  instance 
or  such  creditor,  to  account  to  the 
latter  for  the  property  covered  by  the 
security  of  which  it  is  claimed  that  the 
insolvent  has  disposed.  Madison  v. 
Piper  (1898)  6  Ida.  137;  53  Pac.  395. 


Effect  of  Proving  Claims. 

Sec.  5912.  No  creditor  proving  his  debt  or  claim  must  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against  the  debtor, 
but  is  deemed  to  have  waived  all  right  of  action  and  suit  against  him, 
and  all  proceedings  already  commenced,  are  deemed  to  be  discharged 
and  surrendered  thereby ;  Provided,  That  no  valid  lien  existing  in  good 
faith  thereunder  is  thereby  affected;  and,  Further  provided,  That  a 
creditor  proving  his  debt  or  claim  is  not  held  to  have  waived  his  right 
of  action  or  suit  against  the  debtor  where  a  discharge  is  refused,  or 
the  proceedings  are  determined  without  a  discharge. 


Historical:  Rev.  St.  1887,  Sec.  5  912. 

California  Legislation:  Similar  with 
additional  provisions:  Deering's  C.  C. 


P.  app.  Sec.  45;  as  amended:  Hen- 
ning's Gen.  Laws,  549,  Sec.  49. 


Examination  of  Debtor  and  Witnesses. 

Sec.  5913.  The  court  or  judge  may,  upon  the  application  of  the 
assignee,  or  of  any  creditor  of  the  debtor,  or  without  any  application, 
before  or  after  adjudication  in  insolvency,  examine  upon  oath  the  deb- 
tor in  relation  to  his  property  and  his  estate,  and  any  person  tenderl- 
ing or  making  proofs  of  claims,  may  subpoena  witnesses  to  give  evi- 
dence relating  to  such  matters.  All  examinations  of  witnesses  must 
be  had  and  depositions  must  be  taken  in  accordance  with  and  in  the 
same  manner  as  is  provided  by  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  5913. 
"This  Code"  inserted  for  "the  Code  of 
Civil  Procedure." 


California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  47;  Hen- 
ning's Gen.  Law,  55  0,  Sec.  51. 


Discharge  of  Insolvent:  Notice  to  Creditors. 

Sec.  5914.  At  any  time  after  the  expiration  of  three  months  from 
the  adjudication  of  insolvency,  the  debtor  may  apply  to  the  court,  or 
the  judge  thereof  at  chamber,  for  a  discharge  from  his  debt,  and  the 
court,  or  the  judge  thereof,  either  in  open  court  or  in  chambers,  must 
thereupon  order  notice  to  be  given  to  all  creditors  who  have  proved 
their  debts,  to  appear  on  a  day  appointed  for  that  purpose  in  open 
court,  and  show  cause  why  a  discharge  should  not  be  granted  to  the 
debtor;  said  notice  must  be  given  either  by  serving  (at  least  thirty 
days  before  the  day  set  for  the  hearing) ,  a  copy  thereof  personally  on 
each  creditor  who  has  proved  his  claim,  or  his  attorney;  or  by  the 
clerk  of  the  court  mailing  to  each  of  said  creditors  who  have  proved 
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their  claims,  a  copy  of  said  notice  properly  addressed  to  each  of  said 
creditors  at  his  place  of  residence  or  business,  postage  prepaid ;  which 
said  notice  must  be  mailed  at  least  thirty  days  before  the  day  set  for 
the  hearing,  or  if  any  creditor  have  an  attorney,  said  notice  may  be 
served  upon  said  attorney:  Provided,  That  if  no  debts  have  been 
proved,  such  notice  is  not  required. 

Historical:  Rev.  St.  1887,  Sec.  5914,  California     Legislation:  Similar: 

amended  Laws  1897,  122,  Sec.  1;  re-  Henning's  Gen.  Laws,  550,  Sec.  52. 

enacted  Laws  1899,  316,  Sec.  1.  | 

Grounds  for  Refusing  Discharge. 

Sec.  5915.  No  discharge  must  be  granted,  or  if  granted,  is  valid, 
if  the  debtor  has  sworn  falsely  in  his  affidavit  annexed  to  his  petition, 
schedule,  or  inventory,  or  upon  any  examination  in  the  course  of  the 
proceedings  in  insolvency  in  relation  to  any  material  fact  concerning 
his  estate,  or  his  debts,  or  to  any  other  material  fact;  or  if  he  has 
concealed  any  part  of  his  estate  or  effects,  or  any  books  or  writings 
relating  thereto;  ©r  if  he  has  been  guilty  of  fraud  or  willful  neglect 
in  the  care,  custody,  or  delivery  to  the  assignee  of  the  property  belong- 
ing to  him  at  the  time  of  the  presentation  of  his  petition  and  inven- 
tory, excepting  such  property  as  he  is  permitted  to  retain  under  the 
provisions  of  this  title,  or  if  he  has  caused  or  permitted  any  loss  or 
destruction  thereof;  or  if,  within  one  month  before  the  commence- 
ment of  such  proceedings,  he  has  procured  his  lands,  goo  Is,  money, 
or  chattels  to  be  attached,  or  seized,  on  execution;  or  if  he  has  de- 
stroyed, mutilated,  altered,  or  falsified  any  of  his  books,  documents, 
papers,  writings,  or  securities,  ®r  has  made  or  been  privy  to  the  mak- 
ing of  any  false  or  fraudulent  entry  in  any  book  of  account  or  other 
document  with  intent  to  defraud  his  creditors ;  or  if  he  has  made  any 
fraudulent  gift,  transfer,  conveyance,  or  assignment  of  any  part  of 
his  property,  or  has  admitted  a  false  or  fictitious  debt  against  his  es- 
tate, or  if,  having  knowledge  that  any  person  has  proven  such  false 
or  fictitious  debt,  he  has  not  disclosed  the  same  to  his  assignee  within 
one  month  after  such  knowledge;  or  if,  being  a  merchant  or  trades- 
man, he  has  not,  subsequently  to  the  passage  of  this  title,  kept  proper 
books  of  account;  or  if  he  or  any  other  person  on  his  account,  or  in 
his  behalf,  has  influenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obligation;  or  if 
he  has,  in  contemplation  of  becoming  insolvent,  made  any  pledge, 
transfer,  assignment,  or  conveyance  of  any  part  of  his  property,  di- 
rectly or  indirectly,  absolutely  or  conditionally,  for  the  purpose  of 
preventing  the  property  from  coming  into  the  hands  of  the  assignee, 
or  of  being  distributed  under  this  title  in  satisfaction  of  his  debts ;  or 
if  he  has  been  convicted  of  any  misdemeanor  under  this  title,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this  title,  or  has 
received  the  benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application  for  dis- 
charge ;  and  before  any  discharge  is  granted,  the  debtor  must  take  and 
subscribe  an  oath  to  the  effect  that  he  has  not  done,  suffered,  or  been 
privy  to  any  act,  matter  or  thing  specified  in  this  title,  as  ground  for 
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withdrawing  such  discharge  or  as  invalidating  such  discharge  if 
granted. 

Historical:  Rev.  St.  1887,  Sec.  5915.  Deering's  C.  C.  P.  app.  Sec.  49;  Hen- 
California     Legislation:        Similar:  ning's  Gen.  Laws,  550,  Sec.  53. 

Opposition  to  Discharge. 

Sec.  5916.  Any  creditor  opposing  the  discharge  of  a  debtor,  must 
file  specifications,  in  writing,  of  the  grounds  of  his  opposition,  and 
after  the  debtor  has  filed  and  served  his  answer  thereto,  which  plead- 
ings must  be  verified,  the  court  must  try  the  issue  or  issues  raised, 
with  or  without  a  jury,  according  to  the  practice  provided  by  law  in 
civil  cases. 

Historical:  Rev.  St.  1887,  Sec.  5916.  Deering's  C.  C.  P.  app.  Sec.  50;  Hen- 

California     Legislation:        Similar:  ning's  Gen.  Laws,  551,  Sec.  54. 

Certificate  of  Discharge. 

Sec.  5917.  If  it  appears  to  the  court  that  the  debtor  has  in  all 
things  conformed  to  his  duty  under  this  title,  and  that  he  is  entitled, 
under  the  provisions  thereof,  to  receive  a  discharge,  the  court  must 
grant  him  a  discharge  from  all  his  debts,  except  as  hereinafter  pro- 
vided, and  must  give  him  a  certificate  thereof,  under  the  seal  of  the 
court,  in  substance,  as  follows: 

In  the  District  Court  of  the  Judicial  District  of  the  State 

of  Idaho,  in  and  for   County.    Whereas,   has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws  of  this  State, 
and  appears  to  have  conformed  to  all  the  requirements  of  law  in 

that  behalf,  it  is  therefore  ordered  by  the  court  that  said  

be  forever  discharged  from  all  debts  and  claims,  which,  by  said  in- 
solvent laws,  are  made  provable  against  his  estate,  and  which  existed 

on  the  day  of  ,  on  which  the  petition  for  adjudication 

was  filed  by  him,  excepting  such  debts,  if  any,  as  are,  by  said  insol- 
vent laws,  excepted  from  the  operation  of  a  discharge  in  insolvency. 

Given  under  my  hand,  and  the  seal  of  the  court,  this  day 

of  ,  A.  D.  19  .   Attest,   ,  Clerk. 

[seal]   ,  Judge. 

Historical:  Rev.  St.  1887,  Sec.  5917.  Deering's  C.  C.  P.  app.  Sec.  51;  Hen* 


California     Legislation:  Similar: 


ning's  Gen.  Laws,  551,  Sec.  54. 


Certain  Debts  Not  Discharged. 

Sec.  5918.  No  debt  created  by  fraud  or  embezzlement  of  the  deb- 
tor, or  by  his  defalcations  as  a  public  officer,  or  while  acting  in  a  fidu- 
ciary character,  and  no  indebtedness  or  liability  for  funds,  deposits, 
or  goods  received  as  a  banker,  broker,  commission  merchant  or  fac- 
tor, can  be  discharged  under  this  title,  but  the  debt  may  be  proved 
and  the  dividend  thereon  is  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  title  releases,  discharges  or  affects 
any  person  liable  for  the  same  debt  for  or  with  the  debtor,  either  as 
partner,  joint  contractor,  indorser,  surety  or  otherwise. 

Historical:  Rev.  St.  1887,  Sec.  5  918.  Deering's  C.  C.  P.  app.  Sec.  52;  Hen- 

California     Legislation:       Similar:  ning's  Gen.  Laws,  551,  Sec.  56. 
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Effect  of  Discharge. 

Sec.  5919.   A  discharge  duly  granted  under  this  title,  with  the  ex 
ceptions  aforesaid,  releases  the  debtor  from  all  claims,  debts,  liabili 
tie.3  and  demands  set  forth  in  his  schedule,  or  which  were  or  migh> 
ha  ,e  been  proved  against  his  estate  in  insolvency,  and  may  be  pleade  j 
by  a  simple  averment  that  on  the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  forth  the  same  in  full,  and  the  same  is  a  com- 
plete bar  to  all  suits  brought  on  any  such  debts,  claims,  liabilities  or 
demands,  and  the  certificate  is  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge;  Provided,  however,  Ttr 
any  creditor  of  said  debtor  whose  debt    was  proved,  or  provab: 
against  the  estate  in  insolvency,  who  sees  fit  to  contest  the  validit 
of  such  discharge  on  the  ground  that  it  was  fraudulently  obtained 
and  who  has  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it,  to  set  aside  and  annul 
the  same ;  or  if  the  same  is  pleaded,  the  effect  thereof  may  be  avoided 
collaterally  upon  any  such  grounds. 

Historical:  Rev.  St.  1887,  Sec.  5919.  insolvency  under  a  State  statute  cLo<*& 

California     Legislation:       Similar:  not  affect  debts  incurred  prior  to  the 

Deering's  C.  C.  P.  app.  Sec.  53;  Hen-  passage    of   the   statute.     Goodell  V. 

ning's  Gen.  Laws,  551,  Sec.  57.  Creditors  (1868)  1  Ida.  215. 

Effect  of  Discharge:  A  discharge  in 

Effect  of  Refusal  of  Discharge. 

Sec.  5920.  The  refusal  of  a  discharge  to  the  debtor  does  not  affect 
the  administration  and  distribution  of  his  estate  under  the  provisions 
of  this  title. 

Historical:  Rev.  St.  1887,  Sec.  5920.  Deering's  C.  C.  P.  app.  Sec.  54;  Hen- 

California     Legislation:       Similar:     1     King's  Gen.  Laws,  5  52,  Sec.  58. 

Death  of  Insolvent. 

Sec.  5921.  If  any  debtor  dies  after  the  order  of  adjudication,  the 
proceedings  may  be  continued  and  concluded  in  like  manner  and  with 
like  validity  and  effect  as  if  he  had  lived. 

Historical:  Rev.  St.  1887,  Sec.  5921.  Deering's  C.  C.  P.  app.  Sec.  57;  Hen- 

California     Legislation:       Similar-.  ning's  Gen.  Laws,  553,  Sec.  61. 

Statute  of  Limitations. 

Sec.  5922.  Pending  proceedings  by  any  person,  co-partnership  or 
corporation,  no  statute  of  limitations  runs  against  a  claim  which  in 
its  nature  is  provable  against  the  estate  of  the  debtor. 

Historical:  Rev.  St.  1887,  Sec.  5  9  2  2.  I  Deering's  C.  C.  P.  app.  Sec.  58;  Hen- 
California     Legislation:       Similar:  ning's  Gen.  Laws,  553,  Sec.  62. 

Creditors  May  Appear  by  Attorney. 

Sec.  5923.  Any  creditor  at  any  stage  in  the  proceedings,  may  be 
represented  by  his  attorney  or  duly  authorized  agent. 

Historical:  Rev.  St.  1887,  Sec.  5023.  I  ing's  C.  C.  P.  app.  Sec.  59;  Henning's 
California  Legislation :  Same:  Deer-     '     Gen-  Laws-  553»  Sec-  6 3. 
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Homesteads  and  Exemptions. 

Sec.  5924.  It  is  the  duty  of  the  court  or  judge  having  jurisdiction 
of  the  proceedings,  to  exempt  and  set  apart  for  the  use  and  benefit 
of  said  insolvent,  such  real  and  personal  property  as  is  by  law  exempt 
from  execution. 


Historical:  Rev.  St.  1887,  Sec.  5924. 

California  Legislation:  Similar  \v?th 
additional  provision:   Deering's  C.  C. 


P.  app.  Sec.  60;  as  amended:  rien- 
ning's  Gen.  Laws,  55  3.  Sec.  6  4. 


Proceedings  Commenced  by  Petition. 

Sec.  5925.  The  filing  of  the  petition  upon  which  an  order  of  adju- 
dication in  insolvency  may  be  made,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  title. 


Historical:  Rev.  St.  1887,  Sec.  5925. 


California     Legislation : 


Similar: 


amended: 
Sec.  65. 


Henning's  Gen.  Laws,  5  54, 


Deering's  C.  C.  P.  app.  Sec.   61;  as 

Words  Denned. 

Sec.  5926.  Words  used  in  this  title  in  the  singular,  include  the 
plural,  and  in  the  plural,  the  singular,  and  the  word  "debtor"  includes 
partnerships  and  corporations. 


Historical:  Rev.  St.  1887.  Sec.  592  6. 
California  Legislation:  Same  ekcept 
"act"  for  "title":  Deering's  G.  C.  P. 


app.  Sec.  62;  Henning's  Gen.  Laws, 
554,  Sec.  66. 


Appointment  of  Receiver. 

Sec.  5927.  A  receiver  may  be  appointed  by  the  court  or  judge  in 
which  an  insolvent  proceeding  is  pending,  before  .the  election  of  an 
assignee : 

1.  Upon  the  application  of  creditors,  where  it  is  shown  that  the 
property,  or  any  portion  thereof,  is  in  danger  of  being  lost,  removed 
or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed  by  the  usage 
of  courts  of  equity.  Thereupon  the  appointment,  oath,  undertaking 
and  powers  of  such  receiver  are  in  all  respects  regulated  by  the  gen- 
eral laws  applicable  to  receivers. 


Historical:  Rev.  St.  1887,  Sec.  5927. 

California  Legislation:  Similar: 
Deering's  C.  C.  P.  app.  Sec.  63;  mater- 
ially amended:  Henning's  Gen.  Laws, 
554;  Sec.  67. 


Cross  Reference:  Receivership:  Sees. 
4329-4334. 


i 


Contempts. 

Sec.  5928.  All  sections  of  this  Code  relating  to  contempts  are  here- 
by made  applicable  to  all  proceedings  under  this  title.  An  appeal  is 
allowed  to  the  Supreme  Court  from  any  order  adjudging  any  person 
guilty  of  contempt  of  court. 


Historical:  Rev.  St.  1887,  Sec.  5  92  8. 
"This  Code"  inserted  for  "the  Code  of 
Civil  Procedure." 

California  Legislation:  Similar: 
Deerinsr'^   C.  C.  P.  app.  Sec.  64,  as 


amended  last  sentence  omitted:  Hen- 
ning's Gen.  Laws,  554,  Sec.  68. 

Cross  Reference:  Provisions  relat- 
ing to  contempts:  Sees.  5155-5168. 
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Prior  Attachments: 

Sec.  5929.  When  an  attachment  has  been  made  and  is  not  dissolved 
before  the  commencement  of  proceedings  in  insolvency,  or  is  dissolved 
by  an  undertaking  given  by  the  defendant,  if  the  claim  upon  which  the 
attachment  suit  was  commenced  is  proved  against  the  estate  of  the 
debtor,  the  plaintiff  may  prove  the  legal  costs  and  disbursements  of 
the  suit,  and  of  the  keeping  of  the  property,  and  the  amount  thereof 
is  a  preferred  debt.  In  all  contested  matters  in  insolvency  the  court 
may,  in  its  discretion,  award  costs  to  either  party,  to  be  paid  by  the 
other,  or  to  either  or  both  parties,  to  be  paid  out  of  the  estate,  as 
justice  and  equity  may  require.  In  awarding  costs  the  court  may 
issue  execution  therefor. 

Historical:  Rev.  St.  1887,  Sec.  592  9.  Deering's  C.  C.  P.  app.  Sec.  65;  Hen- 

California     Legislation:       Similar:     1     ning's  Gen.  Laws,  55  4,  Sec.  6  9. 

Dismissal  of  Proceedings. 

Sec.  5930.  The  court  or  judge  may,  upon  the  application  of  the 
debtor,  dismiss  the  petition  and  discontinue  the  proceedings  at  any 
time  before  the  appointment  of  assignee.  After  the  appointment  of 
assignee  no  dismissal  must  be  made  without  the  consent  of  all  parties 
interested  or  affected  thereby. 

Historical:  Rev.  St.  1887,  Sec.  5930.  amended:  Henning's  Gen.  Laws,  555, 

California     Legislation:       Similar:  ^ec.  ^0. 

Deering's  C.  C.  P.  app.   Sec.   66;   as  I 

IgtpeaU. 

Sec.  5931.  An  appeal  may  be  taken  to  the  Supreme  Court  in  the 
Coilpwing  cases: 

1.  Allowing  or  rejecting  a  creditor's  claim,  in  whole  or  in  part; 

2.  Overruling  a  motion  for  a  new  trial; 

3.  Settling  an  account  of  an  assignee; 

4.  Against  or  in  favor  of  setting  apart  homestead  or  other  prop- 
erty claimed  as  exempt  from  execution ; 

5.  Granting  or  refusing  a  discharge  to  the  debtor. 

The  notice,  undertaking,  and  procedure  on  appeal  must  conform 
to  the  general  laws  of  tMs  State,  regulating  appeals  in  civil,  cases, 
except  that  when  the  assignee  has  given  an  official  undertaking  and 
appeals  from  a  judgment  or  order  in  insolvency,  his  official  under- 
taking stands  in  the  place  of  an  undertaking  on  appeal,  and  the  sure- 
ties therein  are  liable  on  such  undertaking. 

Historical:  Rev.  St.  1887,  Sec.  5931.  Gen.  Laws,  555,  Sec.  71. 

California  Legislation:  Similar  with  Cross  Reference:   Appeals  in  Civil 

additional    rmbd.    Deering's   C.    C.    P.  cases:  Sees.  4807-4826. 

"vpp.  Sec.  67;  as  amended:  Henning's 

Non-Conforming  Assignments  Invalid. 

Sec.  5932.  No  assignment  of  any  insolvent  debtor,  otherwise  than 
as  provided  in  this  title,  is  legal  or  binding  on  creditors. 


Historical:  Rev.  St.  1887,  Sec.  5932.  2  Ida.  740;  23  Pac.  922;  24  Pac.  624. 

Cited;     Barnett  v.  Kinney  (l^JO) 
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OF  EVIDENCE 


TITLE  1. 


OF  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 


Chapter 


Chapter 

4.  Private  writings. 

5.  Indispensable  evidence, 


1. 
2. 
3. 


Judicial  knowledge. 

Witnesses. 

Public  writings- 


CHAPTER  1. 


JUDICIAL  KNOWLEDGE. 


Section 

5950.    Facts  judicially  noticed. 


Section 

5  951.    Questions  of  law  addressed  to 
court. 


Facts  Judicially  Noticed. 

Sec.  5950.    Courts  take  judicial  notice  of  the  following  facts: 

1.  The  true  signification  of  all  English  words  and  phrases,  and 
of  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  executive, 
and  judicial  departments  of  this  State  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the  United 
States ; 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of 
office  of  the  principal  officers  of  government  in  the  legislative,  execu- 
tive and  judicial  departments  of  this  State,  and  of  the  United  States; 

G.  The  existence,  title,  national  flag,  and  seal  of  every  State  or 
sovcieign  recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and 
of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical 
divisions  and  political  history  of  the  world.  In  all  these  cases  the 
court  may  resort  for  its  aid  to  appropriate  books  or  documents  of 
reference. 
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Historical:  Rev.  St.  1887,  Sec.  5950. 

C.  C.  P.  1881,  Sec.  896. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1875;  Deering-'s  Code, 
ib.,  Kerr's  Code,  ib. 

Cross  Reference:  Other  facts  ju- 
dicially noticed:  Corporate  existence 
of  city  on  organization  from  village: 
Sec.  2181;  seal  of  Academy  of  Idaho: 
Sec.  548;  seal  of  Albion  Normal  trus- 
tees: Sec.  519;  seal  of  Industrial 
Training  School:  Sec.  807;  seal  of 
Lewiston  Normal  trustees:  Sec.  502. 

Cited:  O.  S.  L.  Ry.  Co.  v.  Gooding 
(1899)  6  Ida.  773;  59  Pac.  821;  Castle 


v.  Bannock  Co.  (1901)  8  Ida.  124;  67 

Pac.  35. 

Rules  of  District  Court:  The  Su- 
preme Court  will  not  take  judicial 
notice  of  the  rules  adopted  by  the 
District  Judges  of  the  several  districts 
of  the  State,  but  where  such  a  rule  is 
relied  on  in  the  Supreme  Court  it 
must  be  embodied  in  the  record  and 
presented  to  that  court  in  the  same 
way  as  any  other  matter.  Powell  v. 
The  Springston  Lbr.  Co.  (190  6)  12  Ida. 
723;  88  Pac.  97. 

.  Cross  Reference:  Judicial  notice  of 
terms  of  cor.rt:    See  note  Sec.  3832. 


Questions  of  Law  Addressed  to  Court. 

Sec.  5951.  All  questions  of  law  arising  upon  the  trial,  including 
the  admissibility  of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings,  and  other 
rules  of  evidence,  are  to  be  decided  by  the  court  when  submitted  and 
before  the  trial  proceeds,  and  all  discussions  of  law  are  to  be  addressed 
to  the  court.  Whenever  the  knowledge  of  the  court  is  by  this  chapter 
made  evidence  of  a  fact,  the  court  is  to  declare  such  knowledge  to  the 
jury,  who  are  bound  to  accept  it. 


Historical:  Rev.  St.  1887,  Sec.  5951. 
California  Legislation :    Similar:  C. 


C.  P.  1872,  Sec.  2102;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
WITNESSES. 


section 

5  956.    Who  may  be  witnesses. 

5  957.     Same:   Who  may  not  testify. 

5958.    Confidential  relations  and  com- 
munications. 


Section 

5959.  Judge  or  juror  may  testify* 

5960.  Interpreters. 


Who  May  be  Witnesses. 

Sec.  5956.  All  persons,  without  exception,  otherwise  than  is  speci- 
fied in  the  next  two  sections,  who,  having  organs  of  sense,  can  per- 
ceive, and,  perceiving,  can  make  known  their  perceptions  to  others, 
may  be  witnesses.  Therefore,  neither  parties  nor  other  persons  who 
have  an  interest  in  the  event  of  an  action  or  proceeding  are  excluded ; 
nor  those  who  have  been  convicted  of  crime;  nor  persons  on  account 
of  their  opinions  on  matters  of  religious  belief;  although  in  every 
case  the  credibility  of  the  witness  may  be  drawn  in  question,  by  the 
manner  in  which  he  testifies,  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth,  honesty,  or  integrity, 
or  his  motives,  or  by  contradictory  evidence;  and  the  jury  are  the 
exclusive  judges  of  his  credibility. 


Historical:  Rev.  St.  1887,  Sec.  6$56. 
C.  C.  P.  1881,  Sec.  897. 

California  Legislation:  Same 
through  "question",  line  8,  rest  omit- 
ted: C.  C.  P.  1872,  Sec.  1879;  &  r- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 

tied:  State  v.  L*arkin  (1897)  5  Ida. 
200;  47  Pac.  945. 


Impeaching-  Evidence:  This  section 
adds  nothing-  to  the  established  rule 
of  impeaching-  the  credibility  of  wit- 
nesses; it  does  not  authorize  incom- 
petent impeaching  questions  such  as 
whether  the  witness  is  truthful  and 
whether  he  has  repeatedly  told  false- 
hoods. People  v.  Barnes  (1886)  2 
Ida.  161;  9  Pac.  582. 
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Same:  Who  May  Not  Testify. 

Sec.  5957.    The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  produc- 
tion for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  re- 
ceiving just  impressions  of  the  facts  respecting  which  they  are  ex- 
amined, or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or 
persons  in  whose  behalf  an  action  or  proceeding  is  prosecuted,  against 
an  executor  or  an  administrator,  upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person,  as  to  any  matter  of  fact  occurring  before 
the  death  of  such  deceased  person. 


Historical:  Rev.  St.  1S87,  Sec.  5957. 
C.  C.  P.  1881,  Sec.  898. 

California  Legislation:  Same 
through  2nd.  subd.,  rest  omitted:  C. 
C.  P.  1872,  Sec.  1880;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Competency      of     Witness — Insane 

Person:  A  person  who  can  appre- 
hend the  obligation  of  an  oath  and  is 
capable  of  giving  a  fairly  accurate 
account  of  the  things  he  has  seen  or 
heard,  is  competent  as  a  witness,  al- 
though he  may  be  affllicted  with  some 
fftrm  of  insanity;  thus  a  female  who 
is  ravished  is  not  necessarily  disquali- 
fied from  testifying  in  a  prosecution 
for  the  rape,  although  such  prosecu- 
tion is  based  on  her  mental  incapacity 
to  consent  to  the  act  complained  of, 
but  in  such  case  the  question  of  her 
competency  to  testify  in  view  of  her 
insanity  is  to  be  determined  in  the 
same  manner  as  the  competency  of 
other  witnesses.  State  v.  Simes  (1906) 
12  Ida.  310;   85  Pac.  914. 

Same — Actions  Against  Administra- 
tors: This  subdivision  does  not  apply 
to  an  action  brought  to  establish  a 
trust.  (Over-ruled,  Ric©  v.  Ridgley, 
post.)  Nashol-ds  v.  McDonnell  (1898) 
6  Ida.  377;  55  Pac.  89-4. 

An  action  by  A  and  B  against  the 
estate  of  C  to  enforce  specific  per- 
formance of  an  alleged  oral  prospec- 
tor's contract  and  seeking  to  hold  the 
estate  of  C  as  trustee  of  an  interest  in 
a  mining  claim,  is  a  claim  or  demand 
against  said  estate  and  the  plaintiffs 
are  disqualified  from  being  witnesses 
as  to  matters  of  fact  occurring  before 
the  death  of  C.  (Nasholds  v.  McDon- 
nell, 6  Ida.  377;   55  Pac.  8  94,  over- 


ruled.) Rice  v.  Ridgley  (1900)  7  Ida. 
115;   61  Pac.  290. 

In  an  action  brought  against  a 
bank  by  a  depositor  to  recover  the 
amouiat  of  a  deposit  made  by  the 
plaintiff's  father  in  the  name  of  the 
plaintiff,  the  cashier  of  the  bank 
is  not  rendered  incompetent  to 
testify  that,  by  the  terms  of  the 
deposit  made  by  the  plaintiff's 
father,  since  deceased,  the  plain- 
tiff's father  was  to  be  permitted 
to  check  against  the  account.  Greene 
v.  Bank  of  Camas  Prairie  (1901)  7 
Ida.   576;   64  Pac.  888. 

A  party  to  a  trust  agreement  with 
a  person  since  deceased  cannot  tes- 
tify to  the  terms  of  such  agreement 
in  an  action  involving  title  to  the 
property  covered  thereby.  Coats  v. 
Harris  (1904)  9  Ida.  458;  75  Pac.  243. 

An  action  in  claim  and  delivery  to 
which  an  administrator  is  a  party,  and 
in  which  certain  of  the  parties  claim 
the  right  to  possession  as  assignees 
of  a  claim  against  the  estate  repre- 
sented by  the  administrator,  which  is 
secured  by  mortgage  upon  the  proper- 
ty in  question,  and  in  which  action  no 
relief  is  sought  against  the  estate,  is 
not  an  action  "upon  a  claim  or  de- 
mand against  the  estate  of  a  deceased 
person"  such  as  to  preclude  a  party 
thereto  from  testifying.  Cunningham 
v.  Stoner  (1905)'  10  Ida.  549;  79 
Pac.  228. 

Harmless  Error:  The  admission  of 
testimony  in  violation  of  this  section 
is  not  ground  for  reversal  when  it 
only  goes  to  the  proof  of  facts  ad- 
mitted in  the  pleadings.  Toulouse  v, 
Burkett  (1886)  2  Ida.  184;  10  Pac. 


Confidential  Relations  and  Communications. 

Sec.  5958.  There  are  particular  relations  in  which  it  is  the  policy 
of  the  law  to  encourage  confidence  and  to  preserve  it  inviolate ;  there- 
fore, a  person  cannot  be  examined  as  a  witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  with' 
out  her  consent,  nor  a  wife  for  or  against  her  husband  without  \i 
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consent ;  nor  can  either,  during  the  marriage  or  afterwards,  be,  with- 
out the  consent  of  the  other,  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  this  exception  does  not 
apply  to  a  civil  action  or  proceeding  by  one  against  the  other  nor  to  a 
criminal  action  or  proceeding  for  a  crime  committed  by  violence  of  one 
against  the  person  of  the  other ; 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  ex- 
amined as  to  any  communication  made  by  the  client  to  him,  or  his 
advice  given  thereon  in  the  course  of  professional  employment ; 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  per- 
son making  the  confession,  be  examined  as  to  any  confession  made 
to  him  in  his  professional  character  in  the  course  of  discipline  enjoin- 
ed by  the  church  to  which  he  belongs; 

4.  A  physician  or  surgeon  cannot,  without  the  consent  of  his 
patient,  be  examined  m  a  civil  action  as  to  any  information  acquired 
in  attending  the  patient  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient; 

5.  A  public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interests  would 
suffer  by  the  disclosure. 


Historical:   Rev.  St.  18  87,  Sec.  5958. 

C.  C.  P.  1881,  Sec.  899. 

California  Legislation:  Same  ex- 
cept "by  one  against  the  other"  for 
"by  violence  of  one  against  the  per- 
son of  the  other",  subd.  1,  and  "li- 
censed" inserted  before  "physician", 
subd.  4:  C.  C.  P.  1872,  Sec.  1881; 
Peering*  s  Code,  ib.;  same  as  amended 
except  additional  provision  in  subd. 
2,  as  to  attorney's  secretary,  stenog- 
rapher or  clerk:  Kerr's  Code,  ib. 

Cross  Reference:  Competency  of 
husband  and  wife  in  criminal  pro- 
ceedings:    Sec.  8142. 

Testimony  of  Wife:  The  wife  of 
a  defendant  may  be  examined  as  a 
witness  on  the  part  of  the  plaintiff 
without  the  consent  of  her  husband, 
where  there  are  other  defendants 
than  the  husband  against  whom  a  sep- 
arate judgment  may  be  rendered;  but 
in  such  case  the  court  should  instruct 
the  jury  that  the  testimony  of  the 
wife  should  only  apply  to  such  other 
defendants.  Shields  v.  Ruddy  (1891) 
3  Ida.  148;  28  Pac.  405. 

Communications  With  Attorney:  A 
third  person  who,  by  accident  or  by 


design  of  the  attorney,  overhears  con- 
fidential communications  between  the 
client  and  the  attorney,  may  be  com- 
pelled to  divulge  what  he  so  hears. 
(Houston,  C.  J.,  dissents.)  State  v. 
Perry  (1894)  4  Ida.  224;  38  Pac.  655. 

Communications  which  pass  be- 
tween one  who  is  merely  a  convey- 
ancer or  friendly  adviser  of  the  grant- 
or or  grantee  in  a  deed  are  not  priv- 
ileged communications  under  this  sub- 
division. Later  v.  Haywood  (1906)  12 
Ida.  78;   85  Pac.  494. 

Communications  With  Physician:  A 

stipulation  for  life  insurance  waiving 
the  provision  of  this  section  disqual- 
ifying a  physician  from  testifying  to 
any  information  acquired  by  him 
while  attending  his  patient,  is  valid, 
and  entitles  both  the  beneficiary  in 
the  policy  and  the  insurer,  in  an  ac- 
tion on  the  policy,  to  call  and  exam- 
ine the  physician  who  attended  in- 
sured during  his  last  sickness,  and  to 
exact  information  which,  except  for 
such  waiver,  would  be  regarded  as  a 
privileged  communication.  Trull  v. 
M.  W.  of  Am.  (1906)  12  Ida.  318;  85 
Pac.  1081. 


Judge  or  Juror  May  Testify. 

Sec.  5959.  The  judge  himself,  or  any  juror,  may  be  called  as  a  wit- 
ness by  either  party;  but  in  such  case  it  is  in  the  discretion  of  the 
court  to  order  the  trial  to  be  postponed  or  suspended,  and  to  take 
place  before  another  judge  or  jury. 


Historical:  Rev.  St.  1887,  Sec.  5959. 
C.  C.  P.  1881,  Sec.  900. 

California  Legislation:     Same  ex- 


cept "or  judge"  inserted  after  "court", 


line    3:     C.   C.    P.  187 


Sec.  1883; 


Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Interpreters. 

Sec.  5960.  When  a  witness  does  not  understand  and  speak  the  Eng- 
lish language,  an  interpreter  must  be  sworn  to  interpret  for  him. 
Any  person,  a  resident  of  the  proper  county,  may  be  summoned  by 
any  court  or  judge  to  appear  before  such  court  or  judge  to  act  as 
interpreter  in  any  action  or  proceeding.  The  summons  must  be  served 
and  returned  in  like  manner  as  a  subpoena.  Any  person  so  summoned 
who  fails  to  attend  at  the  time  and  place  named  in  the  summons,  is 
guilty  of  a  contempt. 


Historical:  Rev.  St.  1887,  Sec.  5960. 
C.  C.  P.  1881,  Sec.  901. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1884;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
PUBLIC  WRITINGS. 


Section 

Section 

5965. 

Public     writings     may  be  in- 
spected. 

5976. 

5966. 

Officers  must  furnish  copies. 

5977. 

5967. 

Classification  of  statutes. 

5968. 

Same:    Of  public  writings. 

5978. 

5969. 

Statute  books  admissible  in  ev- 
idence. 

5979. 

5970. 

Certified  copies  of  foreign  laws 
and  writings. 

5980. 

5971. 

Oral  evidence  of  common  law. 

5981. 

5972. 

Recitals   in   statutes:  Conclu- 
siveness. 

5982. 

5973. 

Judicial  record  defined. 

5983.  . 

5974. 

Authentication  of  judicial  rec- 
ord. 

5984. 

6975. 

Same:     Of  foreign  country. 

Same:  Compared  copy  of  for- 
eign record. 

Proof  of  other  official  docu- 
ments. 

Public  record  of  private  writ- 
ing. 

Entries  in  public  and  official 
books. 

Transcript  of  justice's  docket. 

Same:  Certificate  of  justice  and 
clerk. 

Certified  copies  of  writings. 

Certificates  of  purchase  or  lo- 
cation of  lands. 

Entries  by  officers. 


Note:  Other  public  writings  admissible  in  evidence:  Certified  copies  of 
papers  in  State  Treasurer's  office:  Sec.  13  9;  of  papers  in  Bank  Commis- 
sioner's office:  Sec.  193;  of  records  of  Board  of  Pharmacy:  Sec.  1387. 
Books  of  Board  of  Medical  Examiners:  Sec.  1343.  Records  and  certificates 
of  Board  of  Dental  Examiners:  Sec.  1358.  Certificate  of  Secretary  of 
State  as  to  adoption  of  trade  mark  or  label:  Sec.  1451.  Original  certifi- 
cate or  copy  of  record  of  live  stock  brand:  Sec.  1234.  Certified  copy  of 
Mine  Inspector's  notice  to  repair  defects  in  a  mine:  Sec.  2  02.  Certified 
copy  of  articles  of  incorporation:  Sec.  2720;  of  articles  of  Mutual  Co-Op- 
erative Insurance  Companies:  Sec.  2  90G.  Certificates  of  files  and  records 
of  a  corporation:  Sec.  2767.  Brand  books  kept  by  justices  of  the  peace 
and  constables:  Sec.  1252.  Certificates  of  chemist  in  prosecutions  under 
the  dairy,  food  and  oil  law:  Sec.  1151.  Marriage  certificates:  Sec.  2628. 
Marriage  books:    Sec.   2637.     Protests  of  notary:    Sec.  237. 

Public  Writings  May  be  Inspected. 

Sec.  5965.  Every  citizen  has  a  right  to  inspect  and  take  a  copy 
of  any  public  writing  of  this  State,  except  as  otherwise  expressly  pro- 
vided by  statute. 


Historical:  Rev.  St.  18  87,  Sec.  5  96  5. 
C.  C.  P.   1881,  Sec.  902. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1892;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


490 


KINDS  OF  EVIDENCE 


Pt.  4.  Tit.  1 


Officers  Must  Furnish  Copies. 

Sec.  5966.  Every  public  officer  having  the  custody  of  a  public  writ- 
ing, which  a  citizen  has  a  right  to  inspect,  is  bound  to  give  him,  on 
demand,  a  certified  copy  of  it,  on  payment  of  the  legal  fees  therefor, 
and  such  copy  is  admissible  as  evidence  in  like  cases  and  with  like 
effect  as  the  original  writing. 


•  Historical:  Rev.  St.  1887,  Sec.  5966. 
See  C.  C.  P.  1881,  Sec.  903. 

California  Legislation :  Same  ex- 
cept the   words   "and   such   copy  is 


primary  evidence  of  the  original  writ- 
ing" for  the  last  clause:  C.  C.  P.  1372, 
Sec.  1893;  now  same  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Classification  of  Statutes. 

Sec.  5967.  Statutes  are  public  or  private.  A  private  statute  is  one 
which  concerns  only  certain  designated  individuals,  and  affects  only 
their  private  rights.  All  other  statutes  are  public,  in  which  are  in- 
cluded statutes  creating  or  affecting  corporations. 


Historical:  Rev.  St.  1887,  Sec.  5967. 
C.  C.  P.  1881,  Sec.  90  4. 

California  Legislation:     Same:  G. 


C.  P.  1872,  Sec.  1898;  Deering's  Coda, 
ib.;  Kerr's  Code,  ib# 


Same:  Of  Public  Writings. 

Sec.  5968.   Public  writings  are  divided  into  four  classes: 

1.  Laws ; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records  kept  in  this  State,  of  private  writings. 


Historical:  Rev.  St.  1887,  Sec.  5968. 
C.  C.  P.  1881,  Sec.  9#5. 

California  Legislation:    Same:  C. 


C.  P.  1872,  Sec.  1894;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Statute  Books  Admissible  in  Evidence. . 

Sec.  Books  printed  or  published  under  the  authority  of  a 

State,  Territory,  or  foreign  country,  and  purporting  to  contain  the 
statutes,  code,  or  other  written  law  of  such  State,  Territory,  or  coun- 
try, %t  proved  to  be  commonly  admitted  in  the  tribunals  of  such  State, 
Territory,  or  country  as  evidence  of  the  written  law  thereof,  are  ad- 
missible m  this  State  as  evidence  of  such  law. 


Historical:   Rev.  St.  1887,  Sec.  5969. 

C.  C.  P.   1881,  Sec.  906. 

California  Legislation:  Same  ex- 
popt  "sister  State"  for  "State",  line  2, 


and  "Territory"  omitted  throughout: 
C.  C.  P.  1872,  Sec.  1900;  Deering's 
Cede,  ib.;  Kerr's  Code,  ib. 


Certified  Copies  of  Foreign  Laws  and  Writings. 

Sec.  5970.  A  copy  of  the  written  law,  or  other  public  writing,  of 
any  State,  Territory,  or  country,  attested  by  the  certificate  of  t&e 
officer  having  charge  of  the  original,  under  the  public  seal  of  the 
State,  Territory,  or  country,  is  admissible  as  evidence  of  such  law  or 
writing. 


Historical:  Rev.  St.  1887,  Sec.  5970. 
C.  C.  P.  1881,  Sec.  907. 

California     Legislation:  Simitar: 


C.  C.  P.  1872,  Sec.  1901;  same  as 
amended  except  "Territory"  omitted: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 
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Oral  Evidence  of  Common  Law. 

Sec.  5971.  The  oral  testimony  of  witnesses  skilled  therein,  is  ad- 
missible as  evidence  of  the  unwritten  law  of  another  State,  Territory, 
or  foreign  country,  as  are  also  printed  and  published  books  of  reports 
of  decisions  of  the  courts  of  such  State,  Territory,  or  country,  com- 
monly admitted  in  such  courts. 


Historical:  Rev.  St.  1887,  Sec.  5971. 
C.  C.  P.  1881,  Sec.  908. 

California  Legislation:  Same  ex- 
cept "sister  State"  for  "State",  line  2, 


and  "Territory"  omitted:  C.  C.  P. 
1872,  Sec.  1902;  Deering's  Code,  it).; 
Kerr's  Code,  ib. 


Itecitals  in  Statutes :  Conclusiveness. 

Sec.  5§72.  The  recitals  in  a  public  statute  are  conclusive  evidence 
ef  the  facts  recited  for  the  purpose  of  carrying  it  into  effect,  but 
no  further.  The  recitals  in  a  private  statute  are  conclusive  evidence 
between  parties  who  claim  under  its  provisions,  but  no  further. 


Historical:  Rev.  St.  1887,  Sec.  5972. 
C.  C.  P.  1881,  Sec.  909. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1903;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Judicial  Record  Defined. 

Sec.  5973.  A  judicial  record  is  the  record  or  official  entry  of  the 
proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a  judicial 
officer,  in  an  action  or  special  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  5  973. 
C.  C.  P.  1881,  Sec.  910. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1904;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Authentication  of  Judicial  Record. 

Sec.  5974.  A  judicial  record  of  this  State,  or  of  the  United  States, 
may  be  proved  by  the  production  of  the  original,  or  by  a  copy  thereof, 
certified  by  the  clerk  cr  other  person  having  the  legal  custody  thereof. 
That  of  another  Stato  cr  Territory  may  be  proved  by  the  attestation 
of  the  clerk  and  the  ceal  of  the  court  annexed,  if  there  be  a  clerk  and 
seal,  together  with  a  certificate  of  the  chief  judge  or  presiding  magis- 
trate, that  the  attestation  is  in  due  form. 


Historical:  Rev.  St.  1887,  Sec.  5974. 
C.  C.  P.  1881,  Sec.  911. 

California  Legislation:  Samo  ex- 
cept "a  sister  State"  for  "another  State 
or  Territory":  C.  C.  P.  1872,  Sec.  1905; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Effect  of  Certified  Copies:  A  copy 
certified  by  the  clerk  as  provided  for 


in  this  section  has  the  same  effect  in 
court  as  the  originals  when  they  are 
produced  and  their  execution  io 
proved;  it  is  not  necessary  to  first 
prove  the  execution  of  the  papers  filed 
and  recorded  before  the  <or~1  :ir°,it)'>r>s 
can  be  received  in  evi  ~  ie^,  Kramer 
v.  Settle  (1873)  1  Ida. 


Same:  Of 'Foreign  Country. 

Sec.  5975.  A  judicial  record. of  a  foreign  country  may  be  proved 
by  the  attestation  of  the  clerk,  with  the  seal  of  the  court  annexed,  if 
there  be  a  clerk  or  seal,  or  of  the  legal  keeper  of  the  record,  with  the 
seal  of  his  office  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  chief  judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court  or  the  legal  keeper  of  the  record, 
and,  in  either  case,  that  the  signature  of  such  person  is  genuine,  and 
that  the  attestation  is  in  due  form.    The  signature  of  the  chief  judge, 
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or  presiding  magistrate,  must  be  authenticated  by  the  certificate  of 
the  Minister  or  Embassador,  or  a  Consul,  Vice-Consul,  or  Consular 
Agent  of  the  United  States  in  such  foreign  country. 


Historical:  Rev.  St.  1887,  Sec.  5375. 
C.  C.  P.   1881,  Sec.  912. 

California  Legislation:   Similar:  C. 


C.  P.  18  72,  Sec.  1906;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same :  Compared  Copy  of  Foreign  Record. 

Sec.  5976.  A  copy  of  the  judicial  record  of  a  foreign  country  is 
also  admissible  in  evidence,  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original  and  is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court, 
or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to 
be  the  seal  of  the  court  where  the  record  remains,  if  it  be  the  record 
of  a  court,  or  if  there  be  no  such  seal,  or  if  it  be  not  a  record  of  a  court, 
by  the  signature  of  the  legal  keeper  of  the  original. 


C.  P.  1872,  Sec.  1907;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  5976. 
C.  C.  P.  1881,  Sec.  913. 

California  Legislation:     Same:  C. 

Proof  of  Other  Official  Documents. 

Sec.  5977.    Other  official  documents  may  be  proved  as  follows  t- 

1.  Acts  of  the  Executive  of  this  State,  by  the  records;  and  of 
the  United  States,  by  the  records  of  the  departments  of  the  United 
States,  certified  by  the  heads  of  those  departments  respectively.  They 
may  also  be  proved  by  public  documents,  printed  by  the  order  of  the 
Legislature  or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State,  or  of  Con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either  house 
thereof,  or  by  published  statutes  or  resolutions,  or  by  copies  certified 
by  the  clerk,  or  printed  by  their  order; 

3.  The  acts  of  the  Executive,  or  the  proceedings  of  the  Legisla- 
ture, of  another  State  or  Territory  in  the  same  manner ; 

4.  The  acts  of  the  Executive,  or  the  proceedings  of  the  Legisla- 
ture, of  a  foreign  country,  by  journals  published  by  their  authority, 
or  commonly  received  in  that  country  as  such,  or  by  a  copy  certified 
under  the  seal  of  the  country  or  sovereign,  or  by  a  recognition  there- 
of, in  some  public  act  of  the  Executive  of  tiae  United  States ; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of  a  board 
or  department  thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof, 
or  by  a  printed  book,  published  by  the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the  original,  or 
by  a  copy,  certified  by  the  legal  keeper  thereof ; 

7.  Documents  of  any  other  class  in  another  State  or  Territory, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper  thereof,  to- 
gether with  the  certificate  of  the  Secretary  of  State,  Judge  of  the 
Supreme,  District,  Superior,  or  County  Court,  or  mayor  of  a  city  of 
such  State  or  Territory,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original ; 
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8.  Documents  of  any  other  class  in  a  foreign  country,  by  the 
original,  or  by  a  cooy,  certified  by  the  legal  keeper  thereof,  with  a 
certificate  under  seal,  of  the  country  or  sovereign,  that  the  document 
is  a  valid  and  subsisting  document  of  such  country,  and  that  the  copy 
is  duly  certified  by  the  officer  having  the  legal  custody  of  the  original; 

9.  Documents  in  the  departments  of  the  United  States  Govern- 
ment, by  the  certificate  of  the  legal  custodian  thereof. 


Historical:  Rev.  St.  1887,  Sec.  5077. 
C.  C.  P.  1881,  Sec.  914. 

California  Legislation:  Similar 
with    9th    subd.    omitted:     C.    C.  P. 


1872.  Sec.  1918;  similar  as  amended 
with  9th  subd.  added:  Deering'3 
Code,  ib.;  Kerrs  Code,  ib. 


Public  Record  of  Private  Writing. 

See.  5978.  A  public  record  of  a  private  writing  may  be  proved  by 
the  original  record,  or  by  a  copy  thereof,  certified  by  the  legal  keeper 
of  the  record. 


Historical:  Rev.  St.  1887,  Sec.  597S. 
C.  C.  P.  1881,  Sec.  915. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1919;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Entries  in  Public  and  Official  Books. 

Sec.  5979.  Entries  in  public  or  other  official  books  or  records,  made 
in  the  performance  of  his  duty  by  a  public  officer  of  this  State,  or 
by  another  person  in  the  performance  of  a  duty  specially  enjoined  by 
law,  are  prima  facie  evidence  of  the  facts  stated  therein. 


Historical:  Rev.  St.  1887,  Sec.  597  9. 
C.  C.  P.  1881,  Sec.  916. 

California  Legislation:  Same  ex- 
cept "primary"  for  "prima  facie":  C. 


C.  P.  1872,  Sec.  1920;  same  as  ameinf- 
ed:  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Transcript  of  Justice's  Docket. 

Sec.  5980.  A  transcript  from  the  record  or  -docket  of  a  justice  of 
the  peace  of  another  State  or  Territory  of  a  judgment  rendered  by 
him,  of  the  proceedings  in  the  action  before  the  judgment,  of  the  exe- 
cution and  return,  if  any,  subscribed  by  the  justice  and  verified  in  the 
manner  prescribed  in  the  next  section,  is  admissible  evidence  of  the 
facts  stated  therein. 


Historical:  Rev.  St.  1887,  Sec.  5980. 
C.  C.  P.  1881,  Sec.  917. 

California  legislation:  Same  ex- 
cept "sister  State"  for  "another  State 


or  Territory":  C.  C.  P.  1872,  Sec. 
1921;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Same:  Certificate  of  Justice  and  Clerk. 

Sec.  5981.  There  must  be  attached  to  the  transcript  a  certificate 
of  the  justice  that  the  transcript  is  in  all  respects  correct,  and  that 
he  had  jurisdiction  of  the  action,  and  also  a  further  certificate  of  the 
clerk  or  prothonotary  of  the  county  in  which  the  justice  resided  at 
the  time  of  rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  Court  of  Common  Pleas,  or  county  court,  or  court  of 
general  jurisdiction  thereof,  certifying  that  the  person  subscribing 
the  transcript  was,  at  the  date  of  the  judgment,  a  justice  of  the  peace 
in  the  county,  and  that  the  signature  is  genuine.  Such  judgment, 
propppdings  and  jurisdiction  may  also  be  proved  by  the  justice  him- 
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self,  on  the  production  of  his  docket,  or  by  a  copy  of  the  judgment, 
and  his  oral  examination  as  a  witness. 


Historical:  Rev.  St.  18  87,  Sec.  5981. 
C.  C.  P.  1881,  .Sec.  918. 

California  Legislation:  Same  ex- 
cept "or  court  of  general  jurisdiction" 


after  ''county  court"  omitted:  C.  C. 
P.  1872,  Sec.  1922;  Deering's  Code,  ib.; 
Kerr's  Code,  ib 


Certified  Copies  of  Writings. 

Sec.  5982.  Whenever  a  copy  of  a  writing  is  certified  for  the  pur- 
pose of  evidence,  the  certificate  must  state  in  substance,  that  the 
copy  is  a  correct  copy  of  the  original,  or  of  a  specified  part  thereof, 
as  the  case  may  be.  The  certificate  must  be  under  the  official  seal 
of  the  certifying  officer,  if  there  be  any,  or  if  he  be  a  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court. 


Historical:  Rev.  St.  1887,  Sec.  5982. 
C.  C.  P.  1881,  Sec.  919. 

California  Legislation:   Similar:  C. 


C.  P.  1872,  Sec.  1923;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Certificates  of  Purchase  or  Location  of  Lands. 

Sec.  5983.  A  certificate  of  purchase,  or  of  location,  of  any  lands 
in  this  State,  issued  or  made  in  pursuance  of  any  law  of  the  United 
States,  is  primary  evidence  that  the  holder  or  assignee  of  such  cer- 
tificate is  the  owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that,  at  the  time  of  the  location,  or  time 
of  filing  a  pre-emption  claim  on  which  the  certificate  may  have  been 
issued,  the  land  was  in  the  adverse  possession  of  the  adverse  party, 
or  those  under  whom  he  claims,  or  that  the  adverse  party  is  holding 
the  land  for  mining  purposes. 


Historical:  Rev.  St.  1887,  See.  5983. 
C.  C.  P.  1881,  Sec.  920. 

California  Legislation:  Same  ex- 
cept "or  of  this  State"  inserted  after 
"United  States":  C.  C.  P.  1872,  Sec. 
1925;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Homestead  Entry:   A  homestead  is 


recognized  as  private  pr©perty  fey  this 

section,  and  the  certificate  of  entry  is 
primary  evidence  that  the  holder 
thereof  is  the  owner  of  the  land 
therein  described.  Johnson  v.  O.  S. 
L.  Ry.  Co.  (1900)  7  Ida.  355;  63  Pac. 
112. 


Entries  by  Officers. 

Sec.  5984.  An  entry  made  by  am  officer,  or  board  of  officers,  or 
under  the  direction  and  in  the  presence  of  either,  in  the  course  of 
official  duty,  is  prima  facie  evidence  of  the  facts  stated  in  such  entry. 


Historical:  Rev.  St.  1887,  Sec.  5  984. 
C.  C.  P.  1881,  Sec.  921. 

California  Legislation:  Same  ex- 
cept "primary"  for  "prima  facie":  C. 


C.  P.  1872,  Sec.  1926;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


CHAPTER  4L 
PRIVATE  WRITINGS. 


Section 

598  9.    Public  and  private  seals. 

Historical  works,  maps,  etc. 

Notice  to  produce  writing. 

Same:  Writing  need  not  be  in- 
troduced. 


5990. 
5991. 
5992. 


Section 

5993.    Proof  of  writings. 

599  4.    Denial  by  subscribing  witness. 

5995.    Evidence  of  admission  of  exe- 
cution. 
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Section 

,r9  96.    Entries  made  by  decedents. 

5  997.    Acknowledgment     of  private 
writings. 


Section 

5998.  Certified  copies  of  deeds,  etc. 

5999.  Secondary   evidence   of  writ- 
ings. 


Note:  Abstracts  of  title  as  evidence:  Sec.  1412.  Bank  stock  books: 
2977.    Affidavit  of  performance  of  labor  on  mining  claims:    Sec.  3211. 


Sec. 


Public  and  Private  Seals. 

Sec.  59S9.  A  public  seal  in  this  State  is  a  stamp  or  impression, 
made  by  a  public  officer  with  an  instrument  provided  by  law,  to  attest 
the  execution  of  an  official  or  public  document,  upon  the  paper  or 
upon  any  substance  attached  to  the  paper,  which  is  capable  of  receiv- 
ing a  visible  impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the  scroll  of  a  pen, 
or  by  writing  the  word  "seal"  against  the  signature  of  the  writer.  A 
scroll  or  other  sign  made  in  another  State  or  Territory  or  foreign 
country,  and  there  recognized  as  a  seal,  must  be  so  regarded  in  this 
State. 


Historical:  Rev.  St.  1887,  Sec.  5989. 
C.  C.  P.  1881,  Sec.  922. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  1931;  now  same  as 


amended  except  "a  sister  State"  for 
"another  State  or  Territory",  line  8: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Historical  Works,  Maps,  etc. 

Sec.  5990.  Historical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  when  made  by  persons  indifferent  between  the  par- 
ties, are  prima  facie  evidence  of  facts  of  general  notoriety  and  in- 
terest. 


Historical:  Rev.  St.  1887,  Sec.  5990. 
C.    C.    P.    1881,    Sec.  923. 

California  Legislation:  Same  ex- 
cept "primary"  for  "prima  facie":  C. 


C.  P.  1872,  Sec.  1936;  now  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Notice  to  Produce  Writing*. 

Sec.  5991.  If  the  writing  be  in  the  custody  of  the  adverse  party, 
he  must  first  have  reasonable  notice  to  produce  it.  If  he  then  fail 
to  do  so,  the  contents  of  the  writing  may  be  proved  as  in  case  of  its 
loss.  But  the  notice  to  produce  it  is  not  necessary  w^ere  the  writing 
is  itself  a  notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 


Historical:  Rev.  St.  1887,  Sec.  5991. 
C.  C.  P.  1881,  Sec.  924. 

C. 


C.  P.  1872,  Sec.  19  38;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:  Same: 

Same:  Writing  Need  Not  be  Introduced. 

See.  5992.  Though  a  writing  called  for  by  one  party  is  produced 
by  the  other,  and  is  thereupon  inspected  by  the  party  calling  for  it,, 
he  is  not  obliged  to  produce  it  as  evidence  in  the  case. 


Historical:  Rev.  St.  1887,  Sec.  5992. 
C.  C.  P.  1881,  Sec.  925. 

Same:  C. 


C.  P.  1872,  Sec.  1939;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation: 

Proof  of  Writings. 

Sec.  5993.    Anv  writing  may  be  proved  either: 
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1.  By  any  one  who  saw  the  writing  executed ;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the 
maker;  or, 

3.  By  a  subscribing  witness. 


Historical:  Rev.  St.  1887,  Sec.  59  93. 
C.  C.  P.  1881,  Sec.  926. 

California  Legislation :  Different:  C. 


C.  P.  1872,  Sec.  1940;  same  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Denial  by  Subscribing  Witness. 

Sec.  5994.  If  the  subscribing  witness  denies  or  does  not  recollect 
the  execution  of  the  writing,  its  execution  may  still  be  proved  by  other 
evidence. 


Historical:  Rev.  St.  1887,  Sec.  5994. 
C.  C.  P.  1881,  Sec.  927. 

California   Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1941;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Evidence  of  Admission  of  Execution. 

Sec.  5995.    Where,  however,  evidence    is  given  that  the  party 

against  whom  the  writing  is  offered,  has  at  any  time  admitted  its  ex- 
ecution, no  other  evidence  of  the  execution  need  be  given,  when  the 
instrument  is  one  produced  from  the  custody  of  the  adverse  party, 
and  has  been  acted  upon  by  him  as  genuine. 


Historical:  Rev.  St.  1887,  Sec.  5995. 
C.  C.  P.  1881,  Sec.  928. 

California  Legislation:  Same  ex- 
cept "one  mentioned  in  Section  1945, 


or"  inserted  after  "is",  line  4:  C.  C. 
P.  1872,  Sec.  1942;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Entries  Made  by  Decedents. 

Sec.  5996.  The  entries  and  other  writings  of  a  decedent,  made  at 
or  near  the  time  of  the  transaction,  and  in  a  position  to  know  the 
facts  stated  therein,  may  be  read  as  prima  facie  evidence  of  the  facts 
stated  therein,  in  the  following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the  person 
making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordi- 
nary course  of  professional  conduct ; 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  en- 
joined by  law. 


Historical:  Rev.  St.  1887,  Sec.  5  99  6. 
C.  C.  P.  1881,  Sec.  929. 

California  Legislation:  Same  ex- 
cept "primary"  for  "prima  facie":  C. 

P.  1872,  Sec.  1946;  same  as  amend- 
ed: Deering-'s  Code,  ib.;  Kerr's  Code, 
ib. 

Entries  in  Account  Books:  Entries 
in  an  account  book  kept  by  a  dece- 
dent are   not  admissible  in  evidence 


where  it  is  not  shown  that  the  entries 
were  against  the  interest  of  the  per- 
son making  them,  or  that  they  were 
made  in  a  professional  capacity  and 
in  the  ordinary  course  of  professional 
conduct,  or  that  they  were  made  in 
the  performance  of  a  duty  specially 
enjoined  bv  law.  Kent  v.  Richardson 
(1902)  8  Ida.  750;  71  Pac.  117. 


Acknowledgment  of  Private  Writings. 

Sec.  5997.  Every  private  writing,  except  last  wills  and  testaments, 
may  be  acknowledged  or  proved  and  certified  in  the  manner  provided 
for  the  acknowledgment  or  proof  of  conveyances  of  real  property,  and 
the  certificate  of  such  acknowledgment  or  proof  is  prima  facie  evi- 
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dence  of  the  execution  of  Hie  writing,  ia  the  same  manner  as  if  it 
were  a  conveyance  of  real  property. 


California  Legislation:       Same  ex-  1D« 
cept  "primary"  for  "prima  facie":  C. 

Certified  Copies  of  Deeds,  Etc. 

Sec.  5998.  Every  instrument  conveying  or  affecting  real  property, 
acknowledged  or  proved,  and  certified,  as  provided  by  law,  may,  to- 
gether with  the  certificate  of  acknowlegment  or  proof,  be  read  in  evi- 
dence in  an  action  or  proceeding,  without  further  proof ;  and  a  certi- 
fied copy  of  the  record  of  such  conveyance  or  instrument  thus  ac- 
knowledged or  proved,  may  also  be  read  in  evidence,  with  the  like 
effect  as  the  ©riginal,  on  proof,  by  affidavit  or  otherwise,  that  the 
original  is  not  in  the  possession  or  under  the  control  of  the  party  pro- 
ducing the  certified  copy. 

Historical:   Rev.  St.  1887,  Sec.  5998.  vision  in  C.  C.  P.  1872;  same:  Deer- 

C.  C.  P.  1881,  Sec.  931.  ing's  Code,   Sec.     1951;     similar  as 

California  Legislation:  No  such  pro-  amended:  Kerr's  Code,  ib. 

Secondary  Evidence  of  Writings. 

Sec.  5999.There  can  be  no  evidence  of  the  contents  of  a  writing 
other  than  the  writing  itself,  except  in  the  f#llowing  cases: 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case 
proof  of  the  loss  or  destruction  must  first  be  made; 

2.  When  the  original  is  in  the  possession  of  the  party  against 
whom  the  evidence  is  offered,  and  he  fails  to  produce  it  after  reason- 
able notice; 

3.  When  the  ©riginal  is  a  record  or  other  document  in  the  custody 
of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of 
the  record  is  made  evidence  by  this  Code  or  other  statutes ; 

5.  When  the  original  consists  of  numerous  accounts  or  other 
documents  which  cannot  be  examined  in  court  without  great  loss  of 
time,  and  the  evidence  sought  from  them  is  only  the  general  result 
of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the 
original,  or  of  the  record,  must  be  produced;  in  those  mentioned  in 
subdivisions  one  and  two,  either  a  copy  or  oral  evidence  of  the  con- 
tents. 

Historical:  Rev.  St.  1887,  Sec.  5999.  "or  of  the  record",   last  paragraph, 

C.  C.  P.  1881,  Sec.  932.  omitted:     C.   C.   P.   1872,   Sec.  1855; 

California  Legislation:     Same    ex-  same   as   amended:     Deering's  Cod,©, 

cept   "or   by  statute"    for   "or   other  **>.;  Kerr's  Code,  ib. 

statutes",  last  words  of  subd.  4,  and 


Historical:  Rev.  St.  188  7,  Sec.  599  7. 
C.  C.  P.  1881,  Sec.  930. 


C.  P.  1872,  Sec.  1948;  same  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


CHAPTER  5. 


INDISPENSABLE  EVIDENCE. 


Section 

60  0").     Perjury  and  treason. 

60i  ..    Wills  must  be  in  writing:. 


Section 

6007.    Transfers  of  real   property  to 
be   in  writing 
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Section  Section 

6008.    Same:   Exceptions.  6010.    Same:   Original  obligations. 

6009..    Certain  agreements  to  be  in  6011.    Representations  of  credit, 

writing. 

Note:  Executors  and  administrators  cannot  be  personally  charged  with 
the  decedent's  debts,  except  by  written  agreement:  Sec.  5580.  Corrob- 
oration required  in  divorce  cases:  Sec.  2661.  Parol  evidence  of  livestock 
brands  inadmissible:     Sec.  1234. 

Perjury  and  Treason. 

Sec.  6005.  Perjury  and  treason  must  be  proved  by  testimony  of 
more  than  one  witness.  Treason  by  the  testimony  of  two  witnesses 
to  the  same  overt  act;  and  perjury  by  the  testimony  of  two  witnesses, 
or  one  witness  and  corroborating  circumstances.  • 


Historical:  Rev.  St.  1887,  Sec.  6005. 
C.  C.  P.  1881,' Sec.  933. 

California  L/egislation :     Same:  C. 


C.  P.  1872,  Sec.  1968;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Wills  Must  be  in  Writing. 

Sec.  6006.  A  last  will  and  testament,  except  a  nuncupative  will, 
is  invalid  unless  it  be  in  writing  and  executed  with  such  formalities 
as  are  required  by  law.  When,  therefore,  such  a  will  is  to  be  shown, 
the  instrument  itself  must  be  produced,  or  secondary  evidence  of  its 
contents  be  given. 


Historical:  Rev.  St.  1887,  Sec.  6006. 
C.  C.  P.  1881,  Sec.  934. 

California  Legislation:    Similar:  C. 

as 


C.    P.  1872, 


Sec. 


1969;  same 


amended : 
Code,  ib. 

Cross  Reference: 
of  wills:    Sec.  5727. 


Deering's  Code,  ib.;  Kerr's 
Formal  requisites 


Transfers  of  Real  Property  to  be  in  Writing. 

Sec.  6007.  No  estate  or  interest  in  real  property,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  it,  or  in  any  manner  relating  thereto,  can  be  created, 
granted,  assigned,  surrendered,  or  declared,  otherwise  than  by  opera- 
tion of  law,  or  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing. 


Historical:  Rev.  St.  1887,  Sec.  60  07. 
C.  C.  P.  1881,  Sec.  935. 

California  Legislation:  Same:  G. 
C.  P.  1872,  Sec.  1971;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Stowell  v.  Tucker  (1900)  T 
Ida.  312;  62  Pac.  1033;  Francis  v. 
Green  (1901)  7  Ida.  668;  65  Pac.  362; 
Kurdy  v.  Rogers  (1904)  10  Ida.  416; 
7  9  Pac.  195;  Grice  v.  Wood  worth 
(1904)  10  Ida.  459;  80  Pac.  912;  Fer- 
guson v.  Clood  (1907)  152  Fed.  Rep. 
98. 

Verbal  Contracts:  A  verbal  con- 
tract for  the  sale  or  transfer  of  real 
estate  is  not  admissible  in  evidence 
to  establish  title  against  a  stranger  to 
the  contract.  McGinness  v.  Stanfield 
(1898)  6  Ida.  372;  55  Pac.  1020. 


Extended  Agreements:  A  written 
contract,  giving  an  option  to  purchase 
real  estate  within  a  specified  time, 
cannot  be  legally  extended  by  a  ver- 
bal agreement.  Lawyer  v.  Post  (1901) 
109  Fed.  Rep.  512. 

Sufficiency  of  Writing:  A  deed 
properly  executed  and  left  with  the 
attorney  of  the  grantor  of  real  es- 
tate for  the  inspection  of  the  grantee, 
who  has  already  paid  the  purchase 
price,  is  a  sufficient  writing  to  re- 
move the  bar  of  the  statute  of  frauds 
and  the  conveyance  may  be  specifical- 
ly enforced.  Robbins  v.  Porter  (1906) 
12  Ida.  738;  88  Pac.  86. 
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Same :  Exceptions. 

Sec.  6008.  The  preceding  section  must  not  be  construed  to  affect 
the  power  of  a  testator  in  the  disposition  of  his  real  property  by  a  last 
will  and  testament,  nor  to  prevent  any  trust  from  arising  or  being 
extinguished  by  implication  or  operation  of  law,  nor  to  abridge  the 
power  of  any  court  to  compel  the  specific  performance  of  an  agree- 
ment, in  case  of  part  performance  thereof. 


Historical:  Rev.  St.  1887,  Sec.  6008. 
C.  C.  P.  1881,  Sec.  936. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1972;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Deeds  v.  Stephens  (1902)  8 
Ida.  514;  69  Pac.  534;  Ferguson  v. 
Clood  (1907)  152  Fed.  Rep.  98. 

Enforcement  of  Oral  Agreements: 
By  oral  agreement  A,  for  and  in  con- 
sideration of  the  granting  of  the  right 
of  way  for  thn  construction  of  a 
ditch  by  B,  over  land  owned  by  B, 
agreed  that  B  should  take  a  certain 
amount  of  water  annually  from  said 
ditch.  The  ditch  was  constructed  over 
B's  land.  Held,  that  B  or  his  suc- 
cessors in  interest  were  entitled  to 
enforce  specific  performance  of  said 
oral  contract  under  the  provisions  of 
this  section.  Stowell  v.  Tucker  (1900) 
7  Ida.  312;  62  Pac.  1033. 

Where  one  contemplating  the  con- 
struction of  a  ditch  or  canal  for  the 
purpose  of  conducting  water  from  a 
creek  or  river  to  lands  owned  by  him 
finds  that  it  is  necessary  to  construct 
the  same  over  and  through  the  lands 
of  another,  and  makes  an  agreement 
with  the  owner  of  said  lands,  that  in 
consideration  of  a  right  of  way 
through  the  same,  such  owner  shall 
have  an  interest,  in  said  ditch  to  the 
extent  of  a  sufficient  amount  of  wa- 
ter therefrom  to  irrigate  his  lands, 
such  agreement  is  binding  upon  both 
the  party  making  the  agreement  and 
those  holding  or  claiming  to  hold  un- 
der him.  Feeney  v.  Chester  (1900)  7 
Ida.  324;  63  Pac.  192. 

The  defendants  purchased  a  tract 
of  land,  together  with  a  certain  ditch 
and  water  right,  upon  which  plain- 
tiffs hold  a  mortgage;  default  was 
made  in  the  payments  secured  by  the 
mortgage  and  plaintiffs  agreed  with 
defendants,  to  avoid  delay  and  expense 
of  foreclosure,  that  if  they  would  con- 
vey the  title  to  said  property  to  plain- 
tiffs, plaintiffs    would  give    them  the 


right  to  enlarge  said  ditch  so  as  to 
carry  water  to  a  tract  of  land  subse- 
quently purchased  by  defendants,  and 
through  which  said  ditch  ran,  and  to 
take  water  therefrom  for  irrigation.  In 
an  action  to  enjoin  plaintiffs  from 
using  said  ditch  it  was  held  that  the 
defendants  were  entitled  to  enlarge 
said  ditch  and  utilize  said  waters  as 
agreed.  Male  v.  Leflang  (1900)  7  Ida. 
348;  63  Pac.  108. 

A  verbal  contract  to  convey  the 
right  to  use  water  for  irrigation  and 
domestic  purposes  will  be  enforced, 
where  the  same  has  been  partly  per- 
formed and  possession  and  use  of  the 
water  has  been  changed  thereunder. 
Francis  v.  Green  (1901)  7  Ida.  668; 
65  Pac.  362. 

An  oral  agreement  for  the  sale  of 
land  when  partly  performed  by  the 
erection  of  valuable  improvements  up- 
on the  land  may  be  specifically  en- 
forced. Barton  v.  Dunlap  (1901)  8 
Ida.  82;  66  Pac.  832. 

An  oral  contract  made  by  husband 
and  wife  for  the  sale  of  their  home- 
stead may  be  specifically  enforced 
where  the  purchaser  takes  possession, 
pays  the  purchase  price  and  makes 
valuable  improvements  with  the  full 
knowledge  and  consent  of  the  wife. 
Grice  v.  Woodworth  (1904)  10  Ida. 
459;  80  Pac.  912. 

Where  parties  enter  into  an  oral 
agreement  defining  the  boundary  line 
between  them,  and  each  takes  posses- 
sion of  the  lands  falling  to  him  under 
the  agreement,  and  exercises  acts  of 
ownership  over  their  respective  par- 
cels of  land  for  several  years,  and 
one  expends  money  in  preparing  his 
tract  for  cultivation  and  erects  build- 
ings thereon  without  protest  from  the 
other,  there  is  such  part  performance 
of  the  agreement  as  to  take  the  same 
out  of  the  statute  of  frauds.  Fleming 
v.  Baker  (1906)  12  Ida.  346;  85  Pac. 
1092. 

I 


Certain  Agreements  to  Be  in  Writing. 

Sec.  6009.  In  the  following  cases  the  agreement  is  invalid,  unless 
the  same  or  some  note  or  memorandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  charged,  or  by  his  agent.  Evidence,  therefore, 
of  the  agreement  cannot  be  received  without  the  writing  or  secondary 
evidence  of  its  contents: 


coo 


KINDS  OF  EVIDENCE 
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1.  An  agreement  that  fey  its  terms  is  not  to  be  performed  within 
a  year  from  the  making  thereof  ; 

2.  A  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,  except  in  the  cases  provided  for  in  the  next  section ; 

3.  An  agreement  made  upon  consideration  of  marriage,  other 
than  a  mutual  promise  to  marry ; 

A.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  ac- 
tion, at  a  price  not  less  than  two  hundred  dollars,  unless  the  buyer 
accept  and  receive  part  of  such  goods  and  chattels,  or  the  evidences, 

same  of  them,  of  such  things  in  action,  or  pay,  at  the  time,  some 
irt  of  the  purchase  money ;  but  when  a  sale  is  made  by  auction,  an 
ui&y  by  the  auctioneer  in  his  sale  book,  at  the  time  of  the  sale,  of 
the  Mild  of  property  sold,  the  terms  of  sale,  the  price,  and  the  names 
of  the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a 
sufficient  memorandum ; 

5.  An  agreement  for  the  leasing,  for  a  longer  period  than  one 
year,  or  for  the  sale,  of  real  property,  or  of  an  interest  therein,  and 
such  agreement,  if  made  by  an  agent  of  the  party  sought  to  be 
charged,  is  invalid,  unless  the  authority  of  the  agent  be  in  writing, 
subscribed  by  the  party  sought  to  be  charged. 


Historical:  Rev.  St.  1887,  See.  6©09. 
C.  C.  P.  1881,  Sec.  937. 

California  legislation:  Same:  C. 
C.  P.  1872,  Sec.  1973;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Ferguson  v.  Clood  (1207) 
152  Fed.  Rep.  98. 

I>ebt  of  AnotLer:  One  who  has 
property  of  a  debtor  in  his  ha  ads  and 
agrees  to  sell  it  and  to  apply  the  pro- 
ceeds of  the  sale  to  the  payment  of 
the  debtor's  debt,  does  not  thereby 
promise  to  answer  for  the  debt  of  an- 
other, within  the  meaning  of  this  sec- 
tion. Smith  v.  Caldwell  (1899)  6  Ida. 
4.36;  55  Pac.  1065. 

Sales  of  Goods:  Where  none  of  the 
requirements  of  this  section  are  com- 
plied with  at  the  time  the  sale  is 
nade,  the  contract  can  only  be  en- 
forced against  a  purchaser  if  he  af- 
lerwards  receives  and  accepts  the 
goods;  but  in  case  he  does  afterwards 
so  receive  and  accept  them,  the  con- 
tract becomes  executed  and  the  stat- 
ute has  no  application.  Coffin  v.  Brad- 
bury (1894)  3  Ida.  770;  35  Pac.  715. 

Where  the  seller  orders  goods  for 
the  buyer  from  a  third  person  accord- 
ing to  specifications  furnished  by  the 
latter,  and  the  goods  are  shipped  by 
the  third  person  and  stored  in  a  ware- 
house for  the  buyer,  who,  on  being 
informed  of  the  fact,  makes  a  pay- 
ment on  the  purchase  price  and  states 
that  he  will  remove  the  goods  in  a 
few  days,  the  transaction  is  not  a  sale 
from  the  seller  tr    the  buyer  within 


the  provisions  of  this  section,  but  th© 
seller  is  r&tfoer  an  .ageaat  for  the  buyer, 
Shaw  v.  IVlaiiville  <1$$95)  4  Ida.  369; 
Z$  Pac.  £59, 

Where  W  eu«*s  W  and  procures  an 
attachment,  and  W  hy  way  of  cross- 
complaint  ©laiins  damages  against  A, 
resulting  from  the  wrongful  issuanee 
of  the  attachment,  and  orally  assigns 
to  C,  for  a  consideration  already  paid, 
any  judgment  that  he  may  recover 
on  his  cross-complaint,  such  assign- 
ment is  not  within  the  statute  of 
frauds.  McCornick  v.  Friedman  (1904) 
9  Ida.  754;  76  Pac.  762. 

Where  the  evidence  is  conflicting, 
the  question  of  what  constitutes  such 
a  receipt  and  acceptance  of  the  goods 
as  o  take  the  contract  out  of  the 
statute,  is  a  question  for  the  jury.  Cof- 
fin v.  Bradbury  (1894)  3  Ida.  770;  35 
Pac.  715. 

bales  of  Realty:  A  receipt  or  mem- 
orandum in  the  following  language: 
"Lowe,  Idaho,  March  17,  1902.  Re- 
ceived from  S.  C.  Kurdy,  one  hundred 
and  ninety  dollars  on  land,  Sec.  25,  Ts. 
32  R.  2  E.  160  acres",  signed  by  the 
parties  sought  to  be  charged,  is  in- 
sufficient upon  which  to  enforce  spe- 
cific performance.  Kurdy  v.  Rogers 
(1904)   10  Ida.  416;  79  Pac.  195. 

Effect  of  Part  Performance:  Part 
performance  of  an  oral  agreement  for 
the  lease  of  property  for  longer  than 
a  year  takes  the  same  out  of  the  stat- 
ute and  renders  it  enforcible.  Deeds  v. 
Stephens  (1902)  8  Ida.  514;  69  Pac, 
534. 


Same:  Original  Obligations. 

Sec.  6010.    A  promise  to  answer  for  the  obligation  of  another,  in 
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any  of  the  following  cases,  is  deemed  an  original  obligation  of  the 
promisor,  and  need  not  be  in  writing; 

1.  Where  the  promise  is  made  by  one  who  has  received  property 
of  another  upon  an  undertaking  to  apply  it  pursuant  to  such  promise ; 
or  by  one  who  has  received  a  discharge  from  an  obligation  in  whole 
or  in  part,  in  consideration  of  such  promise ; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obliga- 
tion, in  consideration  of  the  obligations  in  respect  to  which  the  pro- 
mise is  made,  in  terms  or  under  circumstances  such  as  to  render 
the  party  making  the  promise  the  principal  debtor,  and  the  person  in 
whose  behalf  it  is  made,  his  surety ; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  the  consideration  that  the  party  receiving  it 
cancels  the  antecedent  obligation,  accepting  the  new  promise  as  a 
substitute  therefor;  or  upon  the  consideration  that  the  party  receiv- 
ing it  releases  the  property  of  another  from  a  levy,  or  his  person  from 
imprisonment  under  an  execution  on  a  judgment  obtained  upon  the 
antecedent  obligation ;  or  upon  a  consideration  beneficial  to  the  promis- 
or, whether  moving  from  either  party  to  the  antecedent  obligation,  or 
from  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchan- 
dise and  guarantee  the  sale ; 

5.  Where  the  holder  of  an  instrument  for  the  payment  of  money, 
upon  which  a  third  person  is,  or  may  become,  liable  to  him,  transfers 
it  in  payment  of  a  precedent  debt  of  his  own,  or  for  a  new  considera- 
tion and  in  connection  with  such  transfer,  enters  into  a  promise 
respecting  such  instrument. 


Historical:  Rev.  St.  1887,  Sec.  6  010. 
C.  C.  P.  1881,  Sec.  938. 

Original  Agreements:  An  agree- 
ment by  one  who  has  the  property  of 
a  debtor  in  his  possession  to  sell  it 
and  apply  the  proceeds  in  payment  of 
the  debt,  is  within  this  section.  Smith 
v.  Caldwell  (1899)  6  Ida.  436;  55  Pac. 
1065. 


Where  D  works  for  R  and  on  settle- 
ment of  his  work  R  agrees  to  pay  C 
and  S,  to  whom  D  is  indebted,  the 
debt  thus  assumed  becomes  the  debt 
of  R  and  is  not  within  the  statute  of 
frauds.  Sherer  v.  Rubedew  (1905)  11 
Ida.  536;  83  Pac.  512. 


Representations  of  Credit. 

Sec.  6011.  No  evidence  is  admissible  to  charge  a  person  upon  a 
representation  as  to  the  credit  of  a  third  person,  unless  sueh  repre- 
sentation, or  some  memorandum  thereof,  be  in  writing,  and  either 
subscribed  by,  or  in  the  handwriting  of,  the  party  to  be  charged. 


Historical:  Rev.  St.  1887,  Sec.  6011. 
C.  C.  P.  1881,  Sec.  939. 

California,  Legislation:     Same:  C. 


C.  P.  1  8  72,  Sec.  1974;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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airtion, 


Chapter 

3.    Mode  of  taking  the  testimony  of 
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CHAPTER  1. 
BY  WHOM  TO  BE  PRODUCED. 

Section 

6  030.    Explanations  of  alterations. 

Explanation  of  Alterations. 

Sec.  6030.  The  party  producing  a  writing  as  genuine  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  execution,  in 
a  part  material  to  the  question  in  dispute,  must  account  for  the  ap- 
pearance or  alteration.  He  may  show  that  the  alteration  was  made 
by  another  without  his  concurrence,  or  was  made  with  the  consent 
of  the  parties  affected  by  it,  or  otherwise  properly  or  innocently 
made,  or  that  the  alteration  did  not  change  the  meaning  or  language 
of  the  instrument.  If  he  do  that  he  may  give  the  writing  in  evidence, 
but  not  otherwise. 


Historical:  Rev.  St.  1887,  Sec.  6030. 
C.  C.  P.  1881,  Sec.  940. 

California  Legislation :  Same:  C. 
C.  P.  1872,  Sec.  1982;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 

Explanation  of  Alteration:  A  party- 
presenting  a  written  instrument  in  ev- 
idence which,  upon  its  face,  shows 
that  it  has  been  altered,  is  required  to 
explain  such  alteration  or  at  least  to 
show  that  such  instrument  has  not 
been  altered  since  it  came  into  his 
hands.  The  party  who  made  or  ex- 
ecuted the  instrument  may  have  made 
or  assented  to  the  alteration  before  its 
execution,  and  yet  the  holder  be  una- 


ble to  prove  that  fact.  Therefore,  the 
exigency  of  the  statute  is  complied 
with  when  the  party  presenting  the 
instrument  shows  that  there  has  been 
no  alteration  since  it  came  into  his 
hands.  Mulkey  v.  Long  (1897)  5  Ida. 
213;  47  Pac.  949 

An  altered  bail  bond  is  admissible 
in  evidence  where  it  is  explained  that 
the  alteration  appearing  thereon  was 
made  with  the  consent  of  the  obligors, 
and  it  is  shown  that  no  alterations 
were  made  since  the  delivery  of  the 
bond  to  the  proper  authorities.  State 
v.  Baird  (1907)   13  Ida.  84  Pac. 

298. 


CHAPTER  2. 
MEANS  OF  PRODUCTION. 

Subpoena  Defined. 

Sec.  6035.  The  process  by  which  the  attendance  of  a  witness  is 
required  is  a  subpoena.  It  is  a  writ  or  order  directed  to  a  person  and 
requiring  his  attendance  at  a  particular  time  and  place  to  testify  as 
a  witness.  It  may  also  require  him  to  bring  with  him  any  books, 
documents,  or  other  things  under  his  control  which  he  is  bound  by 
law  to  produce  in  evidence. 


Same:  Penalty  to  aggrieved 
party. 

Attachment  of  witness. 

Warrant  of  commitment:  Con- 
tents. 

Production  of  prisoner  to  tes- 
tify. 

Same:   Affidavit  and  order. 
Same:    Examination  in  person 
or  by  deposition. 


Section 

Section 

6035. 

Subpoena  defined. 

6042. 

6036. 

Same:    How  issued. 

6043. 

6037. 

Same:    How  served. 

6038. 

Same:     Where  witess 

is  con- 

6044. 

cealed. 

6045. 

6039. 

Witness  not  obliged  to 

attend, 

when. 

6040. 

Subpoena  unnecessary 

when 

6046. 

person  is  present. 

6047. 

6041. 

Disobedience  of  witness 

a  con- 

tempt. 
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islature:  Sees.  58-62.  Issuance  of 
subpoenas  by  State  Examiner:  Sec. 
183.  Issuance  of  subpoenas  for  wit- 
nesses by  county  board  of  equaliza- 
tion: Sec.  1696.  Issuance  of  sub- 
poenas in  arbitration  of  labor  dis- 
putes: Sec.  1433.  Issuance  of  sub- 
poenas for  abstracts  by  State  Board 
of  Equalization:  Sec.  1704.  Issuance 
of  subpoenas  by  board  of  county  com- 
missioners:   Sees.  1919-1920. 

Cited:  Anderson  v.  Ferguson-Bach 
Sheep  Co.  (1906)  12  Ida.  418;  86  Pac. 
41. 


Historical:  Rev.  St.  1887,  Sec.  6035. 
C.  C.  P.  1881,  Sec.  941. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1985;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

Cross  Reference:  Subpoena  for 
witnesses  to  appear  before  Legisla- 
ture: Sec.  58.  Subpoenas  for  wit- 
nesses before  county  commissioners  in 
fixing  water  rat^s:  Sec.  3297.  Sub- 
poenas for  witnesses  before  police 
courts  in  cities:  Sec.  2208.  Procure- 
ment of  subpoenas  in  contested  elec- 
tion cases  before  the  Legislature:  Sec. 
46.  Issuance  of  subpoenas  by  the  Leg- 
Same:  How  Issued. 

Sec.  6036.    The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an 
issue  therein,  it  is  issued  in  the  name  of  the  court  before  which  the 
attendance  is  required,  or  in  which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  jus- 
tice, or  other  officer  authorized  to  administer  oaths  or  take  testimony 
in  any  matter  under  the  laws  of  this  State,  it  is  issued  by  the  judge, 
justice,  or  any  other  officer  before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  appointed  to 
take  testimony  by  a  court  of  a  foreign  country,  or  of  the  United  States, 
or  of  any  other  State  or  Territory  in  the  United  States,  or  of  any 
other  district  or  county  within  this  State,  or  before  any  officer  or 
officers  empowered  by  the  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdictions,  with  like  power  to  enforce  at- 
tendance; and,  upon  certificate  of  contumacy  to  said  court,  to  punish 
contempt  of  their  process,  as  such  judge  or  justice  could  exercise  if 
the  subpoena  directed  the  attendance  of  the  witness  before  their 
courts  in  a  matter  pending  therein. 


Historical:  Rev.  St.  1887,  Sec.  6036. 
C.  C.  P.  1881,  Sec.  942. 

California  Legislation:  Same  ex- 
cept "under  the  seal  of  the  court"  for 
"in  the  name  of  the  court",  subd.  1, 


and  "or  of  any  other  State"  for  "or  of 
any  other  State  or  Territory",  subd. 
3:  C.  C.  P.  1872,  Sec.  1986;  Deering's 
Code,  ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Same:  How  Served. 

Sec.  6037.  The  service  of  a  subpoena  is  made  by  showing  the 
original  and  delivering  a  copy,  or  a  ticket  containing  its  substance, 
to  the  witness  personally,  or  by  leaving  a  copy  with  some  suitable 
person  at  the  place  of  his  abode,  giving  or  offering  to  him  at  the  same 
time,  if  demanded  by  him,  the  fees  to  which  he  is  entitled  for  travel 
to  and  from  the  place  designated,  and  one  day's  attendance  there. 
The  service  must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attendance.  Such 
service  may  be  made  by  any  person. 

Historical:  Rev.  St.  1887,  Sec.  6037.  with  some  suitable  person  at  the  place 

C.  C.  P.  1881,  Sec.  943.  of  his  abode",  line  3,  are  omitted:  C. 

California  Legislation:     Same    ex-  C.  P.  1872,  Sec  1987;  Deering's  Code, 

cept  the  words  "or  by  leaving  a  copy  *b*5  Kerr's  Code,  ib. 
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Same:  Where  Witness  Is  Concealed. 

See.  6038.  If  a  witness  is  concealed  in  a  building  or  vessel,  so  as 
to  prevent  the  service  of  a  subpoena  upon  him,  any  court  or  judge, 
or  any  officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit  of 
the  concealment,  and  of  the  materiality  of  the  witness,  make  an  order 
that  the  sheriff  of  the  county  serve  the  subpoena,  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into  the  build- 
ing or  vessel  where  the  witness  is  concealed. 


Historical:  Rev.  St.  1887,  Sec.  6038. 

C.  C.  P.  1881,  Sec.  944. 

California  Legislation:     Same:  C. 


C.  P.  18  72,  Sec.  1988;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Witness  Not  Obliged  to  Attend,  When. 

Sec.  6039.  A  witness  is  not  obliged  to  attend  as  a  witness  beiore 
any  court,  judge,  justice,  or  any  other  officer,  out  of  the  county  in 
which  he  resides,  unless  the  distance  be  less  than  thirty  miles  from 
nis  place  of  residence  to  the  place  of  trial. 


Historical:  Rev.  St  1887,  Sec.  6039. 
C.  C.  P.  1881,  Sec.  945. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  19*9;  Deering's  Code, 
ib.;  Kerr's  Code,  fb. 

Cited:  Anderson  v.  Ferguson-Bach 
Sheep  Co.  (1906)  12  Ida.  418;  86  Pac. 
41. 


Allowance  of  Mileage:  This  section 
does  not  preclude  the  allowance  of 
mileage  to  witnesses  who  attend  from 
a  greater  distance  than  they  could  be 
required  to  travel  by  subpoena,  and 
the  taxation  of  such  mileage  as  costs. 
Raft  River  etc.  Co.  v.  Langford 
(1898)  6  Ida.  30;  51  Pac.  1027. 


Subpoenas  Unnecessary  When  Person  Is  Present. 

Sec.  6040.  A  person  present  in  court,  or  before  a  judicial  officer, 
may  be  required  to  testify  in  the  same  manner  as  if  he  were  in  at- 
tendance upon  a  subpoena  issued  by  such  court  or  officer. 


Historical:  Rev.  St.  1887,  Sec.  6040. 

C.  C.  P.  1881,  Sec.  946. 


California  Legislation:  Same: 


C. 


C.  P.  1872,  Sec.  1990;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disobedience  of  Witness  a  Contempt. 

Sec.  6041.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn, 
or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposition 
when  required,  may  be  punished  as  a  contempt  by  the  court  or  officer 
issuing  the  subpoena  or  requiring  the  witness  to  be  sworn ;  and  if  the 
witness  be  a  party,  his  complaint  or  answer  may  be  stricken  out. 


Historical:  Rev.  St.  1887,  Sec.  6041. 
C.  C.  P.  1881,  Sec.  947. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1991;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Penalty  to  Aggrieved  Party. 

Sec.  6042.  A  witness  disobeying  a  subpoena  also  forfeits  to  the 
party  aggrieved  the  sum  of  one  hundred  dollars,  and  all  damages 
which  he  may  sustain  by  the  failure  of  the  witness  to  attend,  which 
forfeiture  anil  damages  may  be  recovered  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  6042. 
C.  C.  P.  18*1,  Sec.  948. 

California  Legislation :  Same:  C. 
C.  P.  1872,  See.  19  92;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Civil  damages  t«/f 
refusal  to  testify  in  an  election  con- 
test before  tbe  Legislature:    Gee.  48. 
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Attachment  of  Witness. 

Sec.  6043.  In  case  of  fr '  e  of  a  witness  to  attend,  the  court  or 
officer  issuing  the  subpoena,  on  proof  of  the  service  thereof,  and  of 
the  failure  of  the  witness,  may  issue  a  warrant  to  the  sheriff  of  the 
county  to  arrest  the  witness  and  bring  him  before  the  court  or  officer 
where  his  attendance  was  required. 


Historical:  Rev.  St.  1887,  Sec.  6043. 
C.  C.  P.  1881,  Sec.  949. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  1993;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Warrant  of  Commitment:  Contents. 

Sec.  6044.  Every  warrant  of  commitment,  issued  by  a  court  or 
officer  pursuant  to  this  chapter,  must  specify  therein  particularly,  the 
cause  of  the  commitment,  and  if  it  be  for  refusing  to  answer  a 
question,  such  question  must  be  stated  in  the  warrant.  And  every 
warrant  to  arrest  or  commit,  a  witness  pursuant  to  this  chapter,  must 
be  directed  to  the  sheriff  of  the  county  where  the  witness  may  be, 
and  must  be  executed  by  him  in  the  same  manner  as  process  issued 
by  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  604  4. 

C.  C.  P.  1881,  Sec.  959. 

California  Legislation:  Same:  C. 
C.  P.  1872,  Sec.  1994;  same  as  amend- 


ed except  "Superior"  for  "District", 
last  line:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Production  of  Prisoner  to  Testify. 

Sec.  6045.  If  the  witness  be  a  prisoner,  confined  in  a  3  ail  or  prison 
within  this  State,  an  order  for  his  examination  m  the  prison  upon 
deposition,  or  for  his  temporary  removal  and  production  before  a 
court  or  officer  for  the  purpose  of  being  orally  examined,  may  be  made 
as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding 
is  pending,  unless  it  be  a  justice's  court; 

2.  By  a  Justice  of  the  Supreme  Court,  Judge  of  the  District 
Court  or  probate  judge  of  the  county  where  the  action  or  proceeding 
is  pending,  if  pending  before  a  justice's  court,  or  before  a  judge  or 
other  person  out  of  court. 


Historical:  Rev.  St.  1887,  Sec.  6045. 
C.  C.  P.  1881,  Sec.  951. 

California  Legislation :  Same  ex- 
cept "county"  for  "probate",  subd.  2: 


C.  C.  P.  1872,  Sec.  1995:  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Affidavit  and  Order. 

Sec.  6046.  Such  order  can  only  be  made  on  the  motion  of  a  party, 
upon  affidavit  showing  the  nature  of  the  action  or  proceeding,  the  tes- 
timony expected  from  the  witness,  and  its  materiality. 


Historical:  Rev.  St.  1887,  Sec.  6046. 
C.  C.  P.  1881,  Sec.  952. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  1996;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Examination  in  Person  or  by  Deposition. 

Sec.  6047.  If  the  witness  be  imprisoned  in  the  county  where  the 
action  or  proceeding  is  pending,  his  production  may  be  required.  In 
all  other  cases  his  examination,  when  allowed,  must  be  t&k<§n  up^a 
deposition. 
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Historical:  Rev.  St.  1887,  Sec.  6047. 
C.  C.  P.  1881,  Sec.  953. 


California  Legislation : 


Same: 


C.  P.  1872,  Sec.  1997;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
MODE  OF  TAKING  THE  TESTIMONY  OF  WITNESSES. 


Article 

1.  Affidavits. 

2.  Depositions. 


Article 

3.  Examination  of  witnesses. 

4.  Taking  testimony  out  of  court. 


APvTICLE  lc 
AFFIDAVITS. 


Section 

60  5  2.    Verification  of  papers. 

6053.  Proof  of  publication. 

6054.  Same:    Where  filed. 

6055.  Affidavit:   Before  whom  taken. 


Section 

6056.  Same: 

6057.  Same: 

6058.  Same: 


In  other  States. 
In  foreign  country. 
Certificate  of  clerks 


Verification  of  Papers. 

Sec.  6052.  An  affidavit  may  be  used  to  verify  a  pleading  or  a  paper 
in  a  special  proceeding,  to  prove  the  service  of  a  summons,  notice  or 
other  paper  in  an  action  or  special  proceeding,  to  obtain  a  provisional 
remedy,  the  examination  of  a  witness,  or  a  stay  of  proceedings,  or  up- 
on a  motion,  and  in  any  other  case  expressly  permitted  by  some  other 
provision  of  this  Code. 


Historical:  Rev.  St.  1887,  Sec.  6052. 
C.  C.  P.  1881,  Sec.  954. 

California  Legislation:      Same:  C. 


C.  P.  1872,  Sec.  2009;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Proof  of  Publication. 

Sec.  6053.  Evidence  of  the  publication  of  a  document  or  notice 
required  by  law,  or  by  an  order  of  the  court  or  judge,  to  be  published 
in  a  newspaper,  may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman  or  principal  clerk,  annexed  to  a  copy  of 
the  document  or  notice,  specifying  the  times  when,  and  the  paper  in 
which,  the  publication  was  made. 


Historical:  Rev.  St.  18  87,  Sec.  6053. 
C.  C.  P.  1881,  Sec.  955. 

California  Legislation:     Game:  C. 


C.  P.  1872,  Sec.  2010;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Where  Piled. 

Sec.  6054.  If  such  affidavit  be  made  in  an  action  or  special  proceed- 
ing pending  in  a  court,  it  may  be  filed  with  the  court  or  a  clerk  there- 
of. If  not  so  made,  it  may  be  filed  with  the  recorder  of  the  county 
where  the  newspaper  is  printed.  In  either  case  the  original  affidavit, 
or  a  copy  thereof,  certified  by  the  judge  of  the  court  or  officer  having 
it  in  custody,  is  prima  facie  evidence  of  tlie  facts  stated  therein. 


Historical:  Bev.  St.  1887,  Sec.  6054. 
C  C.  P.  Sec.  956. 

Calif ontlfi,  legislation:  Same  ex- 
cept "cfserlc'*  for  "recorder",  line  3; 
"by  the  coufipt  or  clerk"  for  "by  the 


judge  of  the  convX  or  officer",  and 
"primary"  for  "prtbm  facie",  last  sen- 
tence: C-  C.  P.  1872,  Sec.  2  011;  sim- 
ilar as  amended:  Deerfiag's  Code,  ib.; 
Kerr's  Code,  ib. 


Ch.  3.  Art.  2. 
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Affidavit:  Before  Whom  Taken. 

Sec.  6055.  An  affidavit  to  be  used  before  any  court,  judge  or  officer 
of  this  State,  may  be  taken  before  any  judge  or  clerk  of  any  court, 
or  any  justice  of  the  peace,  or  notary  public  in  this  State. 


Historical:  Rev. 
C.  C.  P.  1881,  Sec. 


St.  1887,  Sec.  6055. 
957. 


California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  2012;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  In  Other  States. 

Sec.  6056.  An  affidavit  taken  in  another  State  or  Territory  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  before  a  commis- 
sioner appointed  by  the  Governor  of  this  State  to  take  affidavits  and 
depositions  in  such  State  or  Territory,  or  before  any  notary  public 
in  such  State  or  Territory,  or  before  any  judge  or  clerk  of  a  court  of 
record  having  a  seal. 


Historical:  Rev.  St.  1887,  Sec.  6056. 
C.  C.  P.  1881,  Sec.  958. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  2013;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  In  Foreign  Country. 

Sec.  6057.  An  affidavit  taken  in  a  foreign  country  to  be  used  in 
this  State,  may  be  taken  before  an  Ambassador,  Minister,  Consul, 
Vice-Consul  or  Consular  Agent  of  the  United  States,  or  before  any 
judge  of  a  court  of  record  having  a  seal,  in  such  foreign  country. 


Historical:  Rev.  St.  1887,  Sec.  6057. 
C.  C.  P.  1881,  Sec.  959. 

California  Legislation:  Same  ex- 
cept "or  vice-consul"  for  "vice-consul 


or  consular  agent":  C.  C.  P.  1872,  Sec. 
2014;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code.  **» 


Same:  Certificate  of  Clerk. 

Sec.  6058.  When  an  affidavit  is  taken  before  a  judge  or  a  court 
in  another  State  or  Territory,  or  in  a  foreign  country,  the  genuine- 
ness of  the  signature  of  the  judge,  the  existence  of  the  court,  and  the 
fact  that  such  judge  is  a  member  thereof,  must  be  certified  by  the 
clerk  of  the  court,  under  the  seal  thereof. 


Historical:  Rev.  St.  1887,  Sec.  6058. 
C.  C.  P.  1881,  Sec.  960. 

California  Legislation :  Same  ex- 
cept "in  another  State"  for  "in  an- 


other State  or  Territory":  C.  C.  P. 
1872,  Sec.  2015;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


ARTICLE  2. 
DEPOSITIONS. 


Section 

605  9.    Who  may  take  depositions. 

Notice  to  take  depositions. 

Time  allowed  adverse  party  for 
travel. 

Service  of  notice. 

Order  for  taking. 

Depositions  may  be  taken 
without  order. 

Witness  need  not  attend,  when. 

Deposition  shall  not  be  read, 
when. 


6060. 
6060a. 

6060b. 

6061. 

6062. 


6063. 
6064. 


Section 

6065.  Powers  of  officers:  Contempt. 

6065a.  Application  of  preceding  sec- 
tion. 

6065b.  Swearing  and  examination  of 
witness. 

6065c.  Writing,    reading   and  signing 
deposition. 

6066.  Certificate  of  officer. 

60  6  6a.  Transmission  of  deposition  to 
clerk. 
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Section 

606  7.     Offer  in  evidence:  Continuance, 
of  grounds  for  taking. 

6068.  Commission  to  take  deposition. 

606  8a.  Authentication  of  commission- 
ers certificate. 

6068b.  Filing  of  deposition. 

6068c.  Publication    of  deposition. 

6069.  Objections  to  competency  and' 
to  questions. 

606  9a.  Objections  to  validity  and  ad- 
missibility. 

6069b.  Use  of  deposition  in  subsequent 
action. 


Section 
30G3c. 
6069d. 

5070. 

6071. 

6072. 

6073. 
6074. 


Irregularities  not  fatal. 

l'>ilure  to  take  deposition: 
Judgment   for  expenses. 

Depositions  upon  written  in- 
terrogatories. 

Depositions  to  be  used  out  of 
State. 

Sams:  Subpoenas  for  wit- 
nesses. 

►Same. 

Same:    Taking   of  depositions. 


Note:  Examination  of  witness  on  commission 
8176-8189. 


in  criminal  cases: 


Sees. 


Who  May  Take  Depositions. 

Sec.  6059.  Depositions  of  witnesses,  taken  within  or  without  the 
State,  may  be  taken  according  to  the  regulations  hereinafter  provided, 
before  any  judge,  justice  of  the  peace,  notary  public,  mayor  or  record- 
er of  a  city,  clerk  of  a  court  of  record,  or  commissioner  appointed -by 
the  court  to  take  depositions ;  but  depositions  shall  not  be  taken  before 
any  person  or  the  kin  of  any  person  interested  in  the  action. 


Cited:  Salisbury  v.  Lane  (1900) 
Ida.  370;  63  Pac.  383. 


Historical:  Laws  1899,  215,  Sec.  1; 
re-enacting  Laws    1893,    132,   Sec.  1. 

Notice  to  Take  Depositions. 

Sec.  6060.  A  party  wishing  to  take  depositions  shall  give  notice  to 
the  adverse  party,  if  there  be  only  one  person ;  if  there  be  several,  to 
any  one  of  them  who  is  a  real  party  in  interest,  his  agent  or  attorney. 
Such  notice  shall  specify: 

First.    The  cause  or  matter  in  which  the  deposition  is  to  be  used. 

Second.    The  court  or  tribunal  in  which  the  trial  is  to  be  had. 

Third.  The  time  and  place  of  taking  the  deposition,  and  the 
names  of  the  witnesses. 

Historical:  Laws  1899,  215,  Sec.  2; 
re-enacting-  Laws  1893,  132,  Sec.  2. 

Time  Allowed  Adverse  Party  for  Travel. 

Sec.  6060a.  The  adverse  party  shall  be  allowed  one  day  for  eacii 
twenty  miles  required  to  be  traveled  from  his  usual  place  of  abode 
to  the  place  of  taking  the  deposition  by  the  ordinary  route  of  travel, 
not  exceeding,  however,  thirty  days  in  all.  If  served  on  an  attorney 
or  agent,  a  reasonable  time  shall  be  allowed  him  to  communicate 
the  same  to  the  party,  not  exceeding  ten  days  in  all. 


Historical:  Laws  189  0,  315,  Sec.  3; 
re-enacting  Laws   1893,    *  "53,   Sec.  3; 
Lended  Laws  1899,  373,  tide.  1. 


Service  of  Notice. 

Sec.  6060b.  The  notice  may  be  served  in  the  same  manner,  and  by 
any  person  authorized  to  serve  a  subpoena  for  a  witness.  If  neither 
the  party  nor  his  agent  or  attorney  reside  in  the  State,  the  notice 
mav  be  filed  in  the  clerk's  office,  and  be  published  three  weeks  sue- 
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cessively  in  the  county  in  which  the  suit  is  pending,  and  a  copy  thereof 
mailed  to  each  party  or  his  attorney  at  his  last  known  address,  and 
personal  service  without  the  State  shall  be  equivalent  to  filing  such 
notice  with  the  clerk  and  publication  as  herein  provided. 

Historical:  Laws  1899,  215,  Sec.  4; 
re-enacting  Laws  1893,  132,  Sec.  4. 

Order  for  Taking. 

Sec.  6061.  In  all  actions,  the  court  may  order  the  taking  of  deposi- 
tions, whenever  deemed  necessary  to  determine  the  rights  of  the  par- 
ties or  to  expedite  the  trial  of  causes ;  and  may,  if  necessary  for  that 
purpose,  order  a  continuance  until  the  next  term. 

Historical:  Laws  1899,  215,  Sec.  5; 
re-enacting  Laws  1893,  132,  Sec.  5. 

Depositions  May  be  Taken  Without  Order. 

Sac.  C062.  In  all  actions,  depositions  may  be  taken  by  either  party 
in  \  acation  or  term  time ;  at  any  time  after  service  of  summons,  with- 
out order  of  court  therefor.  They  may  be  used  in  the  trial  of  all 
issues,  in  any  action  in  the  following  cases: 

First.  When  the  witness  does  not  reside  in  the  county,  or  when 
he  resides  in  a  county  adjoining  and  more  than  thirty  miles  from  the 
place  of  trial,  or  is  absent  from  the  State. 

Second.  When  the  deponent  is  so  aged,  infirm,  or  sick  as  not  to  be 
able  to  attend  the  court  or  place  of  trial,  or  is  dead. 

Third.  When  the  depositions  have  been  taken  by  agreement  of 
parties,  or  by  the  order  of  the  court  trying  the  cause. 

Fourth.  When  the  deponent  is  a  State  or  county  officer,  or  judge 
or  a  practicing  physician,  or  attorney-at-law,  and  the  trial  is  to  be 
had  in  any  county  in  which  the  deponent  does  not  reside.  In  either 
of  the  foregoing  cases  the  attendance  of  the  witness  cannot  be  en- 


Fxfth.  When  notice  is  given  fixing  the  time  of  taking  any  deposi- 
tion on  a  day  in  term  time,  the  court,  if  in  session,  or  the  judge  thereof 
in  vacation  may,  on  notice  given  by  the  adverse  party  of  the  time 
and  place  of  hearing  the  motion,  fix  another  day  for  such  taking,  and 
the  court  on  the  hearing  of  such  motion,  may  fix  the  time  for  such 
taking,  from  which  there  chall  be  no  appeal. 


Historical:  Laws  1899,  215,  Sec.  6; 
re-enacting  Laws  1893,  132,  Sec.  6. 

Cited:  Anderson  v.  Ferguson-Bach 


Sheep  Co.  (1906)  12  Ida.  418;  86  Pac. 
41. 


Witness  Need  Not  Attend,  When. 

Sec.  6063.  A  witness  is  not  obliged  to  attend  for  examination  upon 
a  deposition  in  any  other  county  than  that  of  his  residence,  but  may 
consent  to  do  so. 

Historical:  Laws  1899,  215  Sec.  7; 
re-enacting  Laws  1893,  132,  Sec.  7. 

Deposition  Shall  Not  be  Read,  When. 

Sec.  6064.  No  deposition  shall  be  read  in  evidence  on  the  trial  of  a 
cause,  if  at  that  time  the  witness  is  produced  in  court,  unless  the  depo- 
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sit  ion  has  been  taken  by  the  agreement  of  the  parties,  or  by  the  order 
of  the  court. 

Historical:  Laws  1899,  215,  Sec.  8; 
re-enacting  Laws  1893,  132,  Sec.  8. 

Powers  of  Officer:  Contempt. 

Sec.  6065.  The  officer  taking  the  deposition  shall  have  power  to 
summon  and  compel  the  attendance  of  witnesses.'  In  case  of  the  re- 
fusal of  a  witness  to  attend  or  testify,  such  fact  shall  be  reported  by 
the  officer  to  any  probate  or  District  Court  of  the  county,  or  the  judge 
thereof,  and  such  court  or  judge  shall  order  such  witness  to  attend 
and  testify;  and  on  the  failure  or  refusal  to  obey  such  order,  such 
witness  shall  be  dealt  with  as  for  a  contempt. 

Historical:  Laws  1899,  215,  Sec.  9; 
re-enacting  Laws  1893,  132,  Sec.  9. 

Application  of  Preceding  Section. 

Sec.  6065a.  The  provisions  of  the  last  section  shall  extend  to  all 
officers  and  commissioners  authorized  to  take  depositions  in  this  State 
to  be  read  in  the  courts  of  other  States  or  countries. 

Historical:  Laws  1899,  215,  Sec.  10; 
re-enacting  Laws  1893,  132,  Sec.  10. 

Swearing  and  Examination  of  Witness. 

Sec.  6065b.  The  deponent  shall  first  be  sworn  by  the  officer  to  testi- 
fy to  the  truth,  the  whole  truth,  and  nothing  but  the  truth  relating 
to  the  cause  or  matter  for  which  the  deposition  is  to  be  taken ;  and  he 
shall  then  be  examined  by  the  party  producing  him,  and  then  by  the 
adverse  party,  and  by  the  officer  or  parties  afterwards  if  they  see 
cause. 

Historical:  Laws  1899,  215,  Sec.  11; 
re-enacting  Laws  1893,  132,  Sec.  11. 

Writing,  Reading  and  Signing  Deposition. 

Sec.  6065c.  The  deposition  shall  be  written  down  by  the  officer,  or 
by  the  deponent,  or  by  some  disinterested  person,  in  the  presence  and 
under  the  direction  of  the  officer;  and  after  the  same  has  been  care- 
fully read  to  or  by  the  deponent,  it  shall  be  subscribed  by  him. 

Historical:  Laws  1899,  215,  Sec.  12;  .       in  evidence  because    it  fails  to  show 

re-enacting  Laws  1893,  132,  Sec.  12.  that  it  was    read  to  the  witness  and 

Failure  to  Read  Deposition:  A  de-  corrected  by  him.^   Darby  v.  Heagerty 

position  is  not  rendered  inadmissible  (1887)  2  Ida.  282;  13  Pac.  85. 

Certificate  of  Officer. 

Sec.  6066.  The  officer  shall  annex  his  certificate  to  the  deposition 
stating  the  following  facts: 

First.    That  the  deponent  was  sworn  according  to  law. 

Second.  By  whom  the  deposition  was  written,  and  if  written  by 
the  deponent  or  some  disinterested  person,  that  it  was  written  in 
the  presence  and  under  the  direction  of  the  officer. 

Third.    Whether  or  not  the  adverse  party  attended. 

Fourth.    The  time  and  place  of  taking  the  deposition,  and  the 
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hours  between  which  the  same  was  taken.  And  the  officer  shall  sign 
and  attest  the  certificate,  and  seal  the  same,  if  he  have  a  seal  of  office. 

Historical:  Laws  1899,  215,  Sec.  13; 
re-enacting  Laws  1893,  132,  Sec.  13. 

Transmission  of  Deposition  to  Clerk. 

Sec.  6066a.  The  officer  taking  the  deposition  shall  seal  up  the  same 
in  a  secure  envelope,  and  direct  the  same  to  the  clerk  of  the  court  in 
which  the  action  is  pending,  indorsing  upon  the  envelope  the  names 
of  the  parties  and  of  the  witnesses  whose  depositions  are  inclosed. 

Historical:  Laws  1899,  215,  Sec.  14; 
re-enacting  Laws  1893,  132,  Sec.  14. 

Oxer  in  Evidence :  Continuance  of  Grounds  for  Taking". 

Sec.  6087.  When  a  deposition  is  offered  to  be  read  in  evidence,  it 
must  apnear  to  the  satisfaction  of  the  court  that  the  cause  for  taking 
and  reading  it  still  exists. 

Historical:  Laws  189  9,  215,  Sec.  15; 
re-enacting  Laws  1893,  132,  Sec.  15. 

Commission  to  Take  Deposition. 

Sec.  6068.  When  a  deposition  is  to  be  taken  within  or  without  the 
State,  but  within  the  United  States,  no  commission  shall  be  necessary 
for  taking  the  deposition.  When  taken  out  of  the  United  States,  the 
clerk  shall,  upon  the  request  of  the  party  taking  the  deposition,  issue  a 
commission  to  the  officer  or  commissioner  designated  to  take  the  depo- 
sition. No  order  of  the  court  or  affidavit  shall  be  necessary  to  author- 
ize the  issuing  of  the  commission. 

Historical:  Laws  1899,  215,  Sec.  16; 
re-enacting  Laws  1893,  132,  Sec.  16. 

Authentication  of  Commissioner's  Certificate. 

Sec.  6068a.  When  the  commission  contains  the  name  of  the  of- 
ficer before  whom  the  deposition  is  to  be  taken,  his  attestation,  offi- 
cially certifying  the  same,  shall  be  sufficient;  but  if  the  commis- 
sion do  not  specify  the  name  of  the  officer,  and  he  have  no  official 
seal,  his  certificate  shall  be  authenticated  by  the  certificate  and  seal 
of  the  clerk  or  prothonotary  of  any  court  of  record  of  the  county 
in  which  the  officer  exercises  the  duties  of  his  office. 

Historical:  Laws  1899,  215,  Sec.  17; 
re-enacting  Laws  1893,  132,  Sec.  17. 

^Filing  .of  Deposition. 

Sec.  6068b.  Every  deposition  intended  to  be  read  in  evidence  must 
be  filed  in  the  court  at  least  one  day  before  the  time  at  which  the 
cause  in  which  the  deposition  is  to  be  used  stands  on  the  docket  for 
trial;  or,  if  filed  afterward  and  claimed  to  be  used  on  the  trial,  the 
adverse  party  shall  be  entitled  to  a  continuance,  at  the  cost  of  the 
party  filing  the  deposition,  upon  showing  good  cause  by  affidavit. 

Historical:  Laws  189  9,  215,  Sec.  18; 
re-enacting  Laws  1893,  132,  Sec.  18. 
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Publication  of  Deposition. 

Sec.  6068c.  Depositions,  after  being  filed,  may  be  published  by  the 
clerk,  at  the  request  of  either  party  after  giving  the  other,  his  agent 
or  attorney,  reasonable  notice  of  the  time  of  publication,  or  they 
may  be  published  by  order  of  the  court  on  motion  of  either  party. 

Historical:  Laws  1899,  215,  Sec.  19; 
re-enacting  Laws  1893,  132,  Sec.  19. 

Objections  to  Competency  and  to  Questions. 

Bsc.  6069.  Objections  to  the  competency  of  a  deponent,  or  to  the 
propriety  of  any  question  proposed  to  him  or  answers  given  by  him, 
may  be  made  at  the  time  of  taking  his  deposition,  or  la  eourt  wheth- 
er made  at  the  taking  of  the  deposition  or  not. 

Historical:  Laws  1899,  215,  Sec.  20; 
re-enacting  Laws  1893,  132,  Sec.  2  3. 

Objections  to  Validity  and  Admissibility. 

Sec.  6088a.  All  objections  to  the  validity  of  any  deposition  or  its 
admissibility  in  evidence,  shall  be  made  before  entering  upon  the 
trial  and  not  afterward.  But  any  deposition  may  be  suppressed  af- 
ter the  commencement  of  the  trial,  if  any  matter  which  is  not  dis- 
closed in  the  deposition  appears  which  is  sufficient  to  authorize  such 
suppression. 

Historical:  Laws  1899,  215,  Sec.  21;  Clauses  of  second  sentence  transposed 

re-enacting  Laws  1893,   132,  Sec.  21.  to  make  the  same  grammatical. 

Use  of  Deposition  in  Subsequent  Action. 

Sec.  6069b.  When  an  action  has  been  dismissed  and  another  ac- 
tion has  been  commenced  for  the  same  cause,  the  deposition  taken 
in  the  first  action  may  be  used  in  the  second  or  any  other  action  be- 
tween the  parties,  or  their  assignees  or  representatives,  for  the  same 
cause ;  but  it  must  appear  that  the  depositions  have  been  duly  filed 
in  the  court  where  the  previous  cause  was  pending,  and  have  re- 
mained on  file  from  the  time  the  action  was  dismissed  until  the 
time  at  which  it  was  proposed  to  use  them. 

Historical:  Laws  1899,  215,  Sec.  22; 
re-enacting  Laws  1893,  132,  Sec.  22. 

Irregularities  Not  Fatal. 

Sec.  6069c.  An  unimportant  deviation  from  any  direction  relative 
to  taking  depositions  shall  not  cause  any  deposition  to  be  excluded 
where  no  substantial  prejudice  would  be  done  to  the  opposite  party. 

Historical:  Laws  1899,  215,  Sec.  29; 
re-enacting  Laws  1893,  132,  Sec.  29. 

Failure  to  Take  Deposition:  Judgment  for  Expenses. 

Sec.  6069d.  When  a  party  shall,  in  response  to  a  notice  to  take 
depositions  orally,  attend  at  the  time  and  place,  by  himself  or  attor- 
ney, and  the  deposition  shall  not  be  taken,  he  shall,  upon  notice  and 
affidavit  of  the  facts,  have  judgment  against  the  party  at  whose  in- 
stance the  notice  was  given,  for  two  dollars  per  day  for  each  day  he 
may  attend  under  the  notice,  and  six  cents  per  mile  for  the  distance 
necessarily  traveled  in  going  to  and  returning  from  the  place  fixed 
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for  taking  such  depositions,  unless  it  shall  be  shown  that  the  failure 
to  take  such  depositions  did  not  result  from  the  negligence  or  fault 
of  the  party  giving  the  notice,  or  that  he  had  previously  notified  the 
opposite  party  that  he  could  not  attend  such  taking. 

Historical:  Laws  1899,  215,  Sec.  30; 
re-enacting  Laws  1893,  132,  Sec.  30. 

Depositions  Upon  Written  Interrogatories. 

Sec.  6070.  ■  The  deposition  may  be  taken  upon  written  interroga- 
tories as  follows:  The  party  desiring  to  take  such  deposition  shah 
serve  upon  the  opposite  party  notice  of  his  intention  together  with 
a  copy  of  the  interrogatories  which  he  intends  to  propound,  and  file 
such  notice  and  interrogatories  with  the  clerk.  The  opposite  party 
shall  file  with  the  clerk,  within  five  days  thereafter,  such  cross-in- 
terrogatories as  he  desires  to  propound,  and  re-examining  interroga^ 
tories  shall  be  served  and  filed  within  five  days  thereafter.  The 
clerk  shall  then  issue  to  some  officer,  by  him  to  be  selected,  author- 
ized to  take  depositions,  a  commission  with  the  interrogatories,  cross- 
interrogatories,  and  re-examining  interrogatories  annexed  thereto, 
requiring  him  to  cause  the  witness  to  come  before  him  at  such  time 
and  place  as  he  may  appoint,  and  to  faithfully  take  his  deposition 
upon  the  questions  annexed  to  the  commission,  and  thereupon  to 
make  return  to  the  court  of  his  doings  under  such  commission  with- 
out delay.  The  officer  shall  first  swear  or  affirm  the  witness  that  he 
will  make  a  true,  full  and  perfect  answer  to  the  interrogatories  to 
be  propounded  to  him;  and  then  he  shall  propound  the  interroga- 
tories annexed  to  the  commission  in  their  order  and  accurately  write 
the  answers  of  the  witness  to  such  interrogatories.  He  shall  then 
read  carefully  to  the  witness  such  interrogatories  and  his  answers 
thereto,  and  correct  the  answers  as  the  witness  may  desire,  and  then 
the  witness  shall  sign  such  deposition.  The  officer  shall  annex  to  the 
deposition  his  certificate,  showing  specifically  a  fulfillment  of  each  of 
the  requirements  of  this  section;  and  shall  then  enclose  the  depo- 
sition with  the  commission,  interrogatories  and  answers  securely 

led,  and  transmit  the  same  addressed  to  the  clerk  of  the  court  in 
v  ,Aich  the  suit  is  pending  with  the  title  of  the  cause  endorsed  thereon  : 
Provided,  however,  That  additional  oral  testimony  may  be  adduced 
by  either  party,  upon  not  less  than  three  days'  notice  to  the  opposite 
party,  and  the  commission  and  officer's  certificate  shall  be  modified 
accordingly. 

Historical:  Laws  1899,  215,  Sec.  31;  "interrogatories"    in   lines  18  and  20 

re-enacting  Laws  1893,  132,  Sec.  31.  supplied  to  express  the  sense  of  the 

The  words    "shall  be"    in  line  8,  and  section. 

Depositions  to  Be  Used  Out  of  State. 

Sec.  6071.  Any  party  to  an  action  or  special  proceeding  in  a 
cor  r,  or  before  a  judge  of  another  State  or  Territory  may  obtain 
the  testimony  of  a  witness  residing  in  this  State  to  be  used  in  such 
action  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sec- 
tions. 

Historical:  Rev.  St.  188  7,  Sec.  6071. 
C.  C.  P.  1881.  Sec.  972. 

CuUIoiwia  Legislation:  Same  except 


"a  sister  State"  for  "another  State  oi 
Territory":  C.  C.  P.  1872.  Sec.  20  35; 
Deering's  Code,  ib.;   Kerr'*  Code,  v>. 
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Ifeme:  Suopoenas  for  Witnesses. 

See.  6072.  If  a  commission  to  take  such  testimony  has  been  is- 
sued trom  the  court  or  judge  before  whom  such  action  or  proceeding 
ts  pending,  on  producing  the  commission  to  a  District  or  Probate 
Judge,  with  an  affidavit  satisfactory  to  him  of  the  materiality  of  the 
testimony,  he  may  issue  a  subpoena  to  the  witness,  requiring  him  to 
appear  and  testify  before  the  commissioner  named  in  the  commis- 
sion, at  a  specified  time  and  place. 


St.  1887,  Sec. 
973. 


6072. 


Historical:  Rev. 
ft  C.  P.  1881,  Sec. 

Cteburornia  legislation :  Same  except 


'-county"  for  "probate"  judge:  C.  C.  P. 
1872,  Sec.  2036;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Sec.  6073.  If  a  commission  has  not  been  issued,  and  it  appears 
to  a  District  or  probate  judge,  or  justice  of  the  peace,  by  affidavit 
satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material  to  either  party; 

2.  That  a  commission  to  take  the  tesimony  of  such  witness  has 
Aot  been  issued; 

3.  That  according  to  the  law  of  the  State  or  Territory  where 
the  action  or  special  proceeding  is  pending,  the  deposition  of  a  wit- 
ness taken  under  such  circumstances,  and  before  such  judge  or  jus- 
tice, will  be  received  in  the  action  or  proceeding; 

He  must  issue  his  subpoena,  requiring  the  witness  to  appear  and 
testify  before  him  at  a  specified  time  and  place. 


Historical :  Re-v.  St.  1887,  Sec.  6073. 
CS.  C.  P.  1881,  Sec.  974. 

California  Legislation:  Same  except 
•'District,  county  judge  of  justice"  for 
"District  or  probate  judge,  or  justice 


of  the  peace":  and  "or  Territory", 
subd.  3,  omitted:  C.  C.  P.  1872,  Sec. 
20  37;  similar  with  Superior  Court  sys- 
tem; Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Same:  Taking  of  Deposition. 

Sec.  6074.  Upon  the  appearance  of  the  witness,  the  judge  or  jus- 
tice must  cause  his  testimony  to  be  taken  in  writing,  and  must  cer- 
tify and  transmit  the  same  to  the  court  or  judge  before  whom  the 
action  or  proceeding  is  pending,  in  such  manner  as  the  law  of  that 
State  or  Territory  requires. 


Historical:  Rev.  St.  1887,  Sec.  6074. 
C.  C.  P.   18*81,  Sec.  957. 

California  Legislation:  Same  except 


"or  Territory"  omitted:  C.  C.  P.  1872, 
Sec.  2  038:  Deerings'  Code,  ib.;  Kerr's 
Code,  ib. 


ARTICLE  3. 
EXAMINATION  OF  WITNESSES. 


Section 

6  075.  Exclusion  of  adverse  witnesses. 
60  76.    Direct  and  cross  examination. 

6077.  Leading  questions. 

6078.  Refreshment  of  memory. 

607  9.    Rules   governing-  cross-exami- 
nation. 

£080.    Impeachment  of  party's  own 
witness. 


Section 
6081. 

6082. 

6083. 
6084. 
6085. 


Re-examination  and  re-calling 

of  witnesses. 

Impeachment  by  aaveistj  par- 
ty. 

Same. 

Evidence  of  good  character, 
inspection  or  writings. 
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Exclusion  of  Adverse  Witnesses. 

Sec.  6075.  If  either  party  requires  it,  the  judge  may  exclude  from 
the  court  room  any  witness  of  the  adverse  party,  not  at  the  time  under 
examination,  so  that  he  may  not  hear  the  testimony  of  other  wit- 


nesses. 

Historical:  Rev.  St.  1887,  Sec.  6075. 
C.  C.  P.  1881,  Sec.  976. 

California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  2043;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Direo:  **nd  Cross  Examination. 

Sec.  6076.  The  examination  of  a  witness  by  the  party  producing 
him  is  denominated  the  direct  examination;  the  examination  of  the 
same  witness,  by  the  adverse  party,  the  cross-examination.  The  direct 
examination  must  be  completed  before  the  cross-examination  begins, 
unless  the  court  otherwise  direct. 


Historical:  Rev.  St.  1887,  Sec.  6076. 

California  Legislation :  Same  except 
"upon  the  same  matter"  inserted  after 


"witness",  line  3:  C.  C.  P.  1872,  Sec. 
2  045;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


L 


eading  .Questions. 

Sec.  6077.  A  question  which  suggests  to  the  witness  the  answer 
which  Ihe  examining  party  desires  is  denominated  a  leading  or  sug- 
gestive question.  On  direct  examination,  leading  questions  are  not 
allowed,  except  in  the  sound  discretion  of  the  court,  under  special 
circumstances,  making  it  appear  that  the  interests  of  justice  re- 
quire it. 


Historical:  Rev.  St.  1887,  Sec.  6077. 
California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  2046;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Kefreshment  of  Memory. 

Sec.  6078.  A  witness  is  allowed  to  refresh  his  memory  respect- 
ing a  fact,  by  anything  written  by  himself,  or  under  his  direction, 
at  the  time  when  the  fact  occurred,  or  immediately  thereafter,  or  at 
any  other  time  when  the  fact  was  fresh  in  his  memory,  and  he  knew 
that  the  same  was  correctly  stated  in  the  writing.  But  in  such  case 
the  writing  must  be  produced,  and  may  be  seen  by  the  adverse  party, 
who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and  may 
read  it  to  the  jury.  So  also  a  witness  may  testify  from  such  a  writ- 
ing, though  he  retain  no  recollection  of  the  particular  facts,  but  such 
evidence  must  be  received  with  caution. 


Historical:  Rev.  St.  18  87,  Sec.  6078. 
California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  2047;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Rules  Governing  Cross-Examination. 

Sec.  6079.  The  opposite  party  may  cross-examine  the  witness  as 
to  any  facts  stated  in  his  direct  examination  or  connected  therewith, 
and  in  so  doing  may  out  leading  questions;  but  if  he  examine  him 
as  to  other  matters  such  examination  is  to  be  subject  to  the  same  rules 
as  a  direct  examination. 


Historical:  Rev.  St.  1887.  Sec.  6079, 
amended  act  15th  Ter.  Ses.  (Laws 
1888-89)  5. 


California  Legislation :  Same:  C.  C. 
P.  1872,  Sec.  2048;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Scope  of  Cross  Examination:  The 
cross  examination  of  a  witness  should 
be  confined  to  facts  stated  by  the  wit- 
ness in  his  direct  examination,  or  con- 
nected therewith.  State  v.  Anthony 
(1899)  6  Ida.  383;  55  Pac.  884. 

A  defendant  in  a  criminal  action 
who  has  testified  in  his  own  behalf 
can  only  be  cross  examined  by  the 
State  as  to  the  facts  stated  in  his  di- 
rect examination,  or  in  connection 
therewith.  State  v.  Larkin  (1897)  5 
T-ia.  200;  47  Pac.  945. 

The  defendant  in  a  criminal  case 
cannot  be  compelled  to  testify  in  such 
action,  but  if  he  voluntarily  takes  the 
stand  and  testifies  for  himself,  he  does 
so  subject  to  the  rule  that  he  may  be 
cross  examined  in  regard  to  any  facts 
material  to  the  issue,  ib. 


In  the  trial  of  a  criminal  action,  the 
defendant  should  be  permitted  to  cross 
examine  the  prosecuting-  witness  as 
to  any  matters  in  connection  with  the 
transaction,  as,  for  example,  to  the 
acts  of  the  prosecuting-  witness  during 
the  interim  between  the  meeting  of 
the  prosecuting  witness  and  the  de- 
fendant in  the  morning  and  the  time 
of  the  commission  of  the  offense  in 
the  evening.  State  v.  Webb  (1899)  6 
Ida.  428;   55  Pac.  892. 

This  section  does  not  preclude  a 
person  separately  charged  with  the 
same  offense  with  which  the  accused 
is  charged,  from  refusing  to  answer 
on  cross  examination  any  questions 
that  would  tend  to  incriminate  him. 
State  v.  Bond  (1906)  12  Ida.  424;  86 
Pac.  43. 


Impeachment  of  Party's  Own  Witness. 

Sec.  6080.  The  party  producing  a  witness,  is  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  but  he  may  contradict 
him  by  other  evidence,  and  may  also  show  that  he  has  made,  at  other 
times,  statements  inconsistent  with  his  present  testimony. 


Historical:  Rev.  St.  1887,  Sec.  6080. 

California  Legislation :  Same  except 
"as  provided  in  section  2052"  added 
C.  C.  P.  1872,  Sec.  2049;  Deering's 
^ode,  ib.;  Kerr's  Code,  ib. 

Showing  Contradictory  Statements: 
Where  a  witness  for  the  State  testifies 
contrary  to  his  testimony  at  the  cor- 
oner's inquest,  such  testimony  may  be 
introduced  to  contradict  him.  State 
v.  Corcoran  (1900)  7  Ida.  22  0;  61  Pac. 
1034. 

While  the  party  producing  a  witness 
may  contradict  him  by  other  evidence 


and  may  show  that  he  has  made  state- 
ments inconsistent  with  his  testimony, 
yet  the  prosecutor  in  a  criminal  case 
should  not  ask  a  witness  if  he  had 
made  conflicting  statements  for  the 
purpose  of  prejudicing  him  before  the 
jury,  and  then  fail  to  produce  evidence 
of  such  statements,  and  if  he  does  so, 
the  court  should  specifically  instruct 
the  jury  to  disregard  such  questions. 

State  v.  Fowler  (1907)  13  Ida.   ; 

89  Pac.  757. 


Re-Examination  and  Be-Calling  of  Witnesses. 

Sec.  6081.  A  witness  once  examined  cannot  be  re-examined  as  to 
the  same  matter  without  leave  of  the  court,  but  he  may  be  re-exam- 
ined as  to  any  new  matter  upon  which  he  has  been  examined  by  the 
adverse  party.  And  after  the  examinations  on  both  sides  are  once 
concluded,  the  witness  cannot  be  recalled  without  leave  of  the  court. 
Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound  discretion. 


Historical:  Rev.  St.  18  87,  Sec.  6081. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  2050;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

^oo^iiing.  Witnesses:  Upon  a  proper 


showing,  the  court  may  permit  the 
recall  of  a  witness  for  further  exami- 
nation. State  v.  Anthony  (189  9)  6 
Ida.  383;  55  Pac.  884. 


Impeachment  by  Adverse  Party. 

Sec.  6082.  A  witness  may  be  impeached  by  the  party  against  whom 
he  was  called,  by  contradictory  evidence,  or  by  evidence  that  his  gen- 
ral  reputation  for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evi- 
dence of  particular  wrongful  acts,  except  that  it  may  be  shown  by  the 
examination  of  the  witness,  or  the  record  of  the  judgment,  that  he  had 
been  convicted  of  a  felony. 
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Historical:  Rev.  St.  1887,  Sec.  60  82. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  2051;  Deering's  Code,  ib.; 

Kerr's  Code,  ib. 

Cited:  State  v.  Harness  (1904)  10 
Ida.  18;  76  Pac.  788. 


Particular  Acts:  A  witness  cannot 
be  impeached  by  evidence  of  particu- 
lar wrongful  acts  having  no  connec- 
tion with  the  matter  on  trial.  State 
v.  Anthony  (1899)  6  Ida.  383;  55  Pac. 
884. 


Same : 

Sec.  6083.  A  witness  may  also  be  impeached  by  evidence,  that  he 
has  made,  at  other  times,  statements  inconsistent  with  his  presen. 
testimony;  but  before  this  can  be  done,  the  statements  must  be  re- 
lated to  him,  with  the  circumstances  of  times,  places,  and  persons 
present,  and  he  must  be  asked  whether  he  made  such  statements,  and 
if  so,  allowed  to  explain  them.  If  the  statements  be  in  writing,  they 
must  be  shown  to  the  witness  before  any  question  is  put  to  him  con- 
cerning them. 


Historical:  Rev.  St.  1887,  Sec.  r>083. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  2052;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:  State  v.  Harness  (1904)  10 
Ida.  18;  76  Pac.  788. 

Impeaching-  Statements:  A  witness 
cannot  be  impeached     by  testimony 


that  he  previously  had  stated  that  the 
shooting  for  which  the  defendant  was 
on  trial  "was  as  cold-blooded  a  mur- 
der as  could  be,"  as  such  a  statement 
is  merely  an  opinion  of  the  witness. 
State  v.  Crea  (1904)  10  Ida.  88:  76 
Pac.  1013. 


Evidence  of  Good  Character. 

Sec.  6084.  Evidence  of  the  good  character  of  a  party  is  not  ad- 
missible in  a  civil  action,  nor  of  a  witness  in  any  action,  until  the 
character  of  such  party  or  witness  has  been  impeached,  or  unless  the 
issue  involves  his  character. 


Historical:  Rev.  St.  1887,  Sec.  6084. 
California  Legislation :  Same:  C.  C. 


P.  1872,  Sec.  2053;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Inspection  of  Writings. 

Sec.  6035.  Whenever  a  writing  is  shown  to  a  witness,  it  may  be 
inspected  by  the  opposite  party,  and  if  proved  by  the  witness,  must 
be  read  to  the  jury  before  his  testimony  is  closed,  or  it  cannot  be  read 
except  on  recalling  the  witness. 


Historical:  Rev.  St.  1887,  Sec.  6085. 
California  Legislation:  Same:  C.  C. 


P.  1872,  Sec.  2054;  Deering's  Code,  ib.* 
Kerr's  Code,  ib. 


ARTICLE  4. 
TAKING  TESTIMONY  OUT  OF  COURT. 

Section 

6086.    Taking  testimony  out  of  court. 

Taking  Testimony  Out  of  Court. 

Sec.  6086.  In  all  actions  in  the  District  Court  which  are  triable 
by  the  court,  or  in  which  a  jury  is  waived,  where  the  parties  are  num- 
erous and  the  convenience  of  the  witnesses  and  the  ends  of  justice 
would  be  promoted  thereby,  the  court,  or  the  judge  thereof  at  cham- 
bers, may  at  any  time  after  the  service  is  complete  and  the  time  for 
appearance  has  expired,  order  testimony  taken  at  such  time  anr7 
place  as  shall  be  tf^ornated  in  such  order,  before  the  judge  of  said 
court  or  before  a  referee  appointed  by  said  court  or  the  judge  thereof, 
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or  before  a  special  judge  agreed  upon  by  the  parties  to  the  action,  and 
the  testimony  so  taken  shall  be  transcribed  by  the  court  reporter  and 
transmitted,  without  findings,  to  the  clerk  of  the  court  of  the  county 
where  said  action  is  pending,  and  shall  be  received  in  court  as  evi- 
dence in  said  action  with  the  same  force  and  effect  as  if  taken  upon 
i  trial  of  said  cause  in  open  court. 

A  copy  of  said  order,  designating  the  time  and  place  for  taking 
such  testimony,  shall  be  mailed  by  the  clerk  to  each  of  the  attorneys 
who  shall  have  appeared  in  the  action,  and  shall  be  published  for  two 
consecutive  weeks  in  some  newspaper  to  be  designated  in  such  order. 

The  taking  of  testimony  may  be  continued  from  day  to  day,  and 
adjourned  by  order  of  the  judge  of  the  court,  or  by  the  referee  or 
special  judge  before  whom  the  testimony  shall  be  taken ;  and  the  judge 
of  said  court  shall  make  such  order  as  he  may  deem  proper  as  to 
payment  of  costs  incurred  in  taking  and  transcribing  such  testimony. 
All  objections  made  at  the  time  to  the  relevancy  or  admissibility  of 
evidence  shall  be  noted,  and  the  same  may  be  renewed  in  the  District 
Court  upon  the  final  hearing. 


Historical:  Laws  1901,  132,  Sec.  1. 

"Referees:   When   Appointed:  This 

section  authorizes  the  appointment  of 
a  referee  in  a  suit  to  adjudicate  water 
rights  of  a  stream  where  the  parties 
are  numerous  and  the  convenience  of 
witnesses  and  ends  of  justice  would 
be  promoted  thereby.  It  does  not 
contemplate  that  a  referee  will  be  ap- 
pointed, thus  increasing  the  cost  of  the 


suit,  unless  it  is  necessary  to  do  so. 
Boise  Irr.  etc.  Co.  v.  Stewart  (1904) 
10  Ida.  38;  77  Pac.  25,  321. 

Order  of  Appointment:  A  part  of 

an  order  appointing  a  referee,  which 
directs  the  referee  to  report  his  con- 
clusions of  fact  and  law  to  the  court, 
is  not  binding  on  the  court  but  is  only 
for  its  information  and  does  not  in 
any  way  invalidate  the  order.  Ib. 


TITLE  3. 


OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 


Section 

6  090.    Attendance  of  witnesses. 

6091.  Privilege  of  witnesses. 

6092.  Same:  Privilege  from  arrest. 


Section 

609  3.     Same:  Arrest  is  void. 

6094.  Same:  Liability  of  officer. 

6095.  Same:  Discharge  from  arrest. 


Attendance  of  Witnesses. 

Sec.  6090.  A  witness,  served  with  a  subpoena,  must  attend  at  the 
time  appointed,  with  any  papers  under  his  control,  required  by  the 
subpoena,  and  answer  all  pertinent  and  legal  questions,  and,  unless 
sooner  discharged,  must  remain  until  the  testimony  is  closed. 


Historical:  Rev.  St.  1887,  Sec.  6090. 
C.  C.  P.  1881,  Sec.  977. 

California  Legislation :  Same:  C.  C. 


P.  18  72,  Sec.  2  064;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Privilege  of  Witnesses. 

Sec.  6091.  A  witness  must  answer  questions  legal  and  pertinent 
to  the  matter  in  issue,  though  his  answer  may  establish  a  claim 
against  himself;  but  he  need  not  give  an  answer  which  will  have  a 
tendency  to  subject  him  to  punishment  for  a  felony;  nor  need  he  give 
an  answer  which  will  have  a  direct  tendency  to  degrade  his  char- 
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acter,  unless  it  be  the  very  fact  in  issue,  or  to  a  fact  from  which  the 
fact  in  issue  would  be  presumed.  But  a  witness  must  answer  as  to  the 
fact  of  his  previous  conviction  for  felony. 


P.  1872,  Sec.  2065;  Deering's  Code,  lb* 
Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  6091. 
C.  C.  P.  1881,  Sec.  978. 

California  Legislation:   Same:  C.  C. 

Same:  Privilege  From  Arrest. 

Sec.  6092.  Every  person  who  has  oeen,  in  good  faith,  served  wnn 
a  subpoena  to  attend  as  a  witness  before  a  court,  judge,  commissioner, 
referee,  or  other  person,  in  a  case  where  the  disobedience  of  the  wit- 
ness may  be  punished  as  a  contempt,  is  exonerated  from  arrest  in  a 
civil  action,  while  going  to  the  place  of  attendance,  necessarily  re- 
maining there,  and  returning  therefrom. 


Historical:  Rev.  St.  1887,  Sec.  6092. 
C.  C.  P.  1881,  Sec.  979. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  2  067;  Deering's  Code,  !b.: 
Kerr's  Code,  ib. 


Same:  Arrest  is  Void. 

Sec.  6093.  The  arrest  of  a  witness  contrary  to  the  preceding  sec- 
tion is  void,  and,  when  willfully  made,  is  a  contempt  of  the  court; 
and  the  person  making  it  is  responsible  to  the  witness  arrested  for 
double  the  amount  of  the  damages  which  may  be  assessed  against 
him,  and  is  also  liable  to  an  action  at  the  suit  of  the  party  serving 
the  witness  with  the  subpoena,  for  the  damages  sustained  by  him  in 
consequence  of  the  arrest.  • 


P.  1872,  Sec.  2068;  Deering's  Code.  Tb.f 
Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  6093. 
C.  C.  P.  1881,  Sec.  980. 

California  Legislation:   Same:  C.  C. 

Same:  Liability  of  Officer. 

Sec.  6094.  An  officer  is  not  liable  to  the  party  for  making  the 
arrest  in  ignorance  of  the  facts  creating  the  exoneration,  but  is  liable 
for  any  subsequent  detention  of  the  party,  if  such  party  claim  the 
exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  wit- 
ness before  a  court,  officer,  or  other  person,  specifying  the  same,  the 
place  of  attendance,  and  the  action  or  proceeding  in  which  the  sub- 
poena was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement, 
with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  re- 
turning therefrom,  or  remaining  there  in  obedience  to  the  subpx^na. 

,  T^e  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from 
liability  for  discharging  the  witness  when  arrested. 

Historical:  Rev.  St.  1887,  Sec.  6094. 
C.  C.  P.  1881,  Sec.  981. 

California  Legislation :   Same:  C.  C, 
Same:  Discharge  From  Arrest. 

Sec.  6095.  The  court  or  officer  issuing  the  subpoena,  and  the  corrt 
or  officer  before  whom  the  attendance  is  required,  may  aiscxusu^c  the 


P.  1872,  Sec.  2069;  Deering's  Code,  ib,: 
Kerr's  Code,  ib. 
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witness  from  an  arrest  made  in  violation  of  the  provisions  of  this 
title.  If  the  court  have  adjourned  before  the  arrest,  or  before  appli- 
cation for  the  discharge,  a  judge  of  the  court  or  a  probate  judge  may- 
grant  the  discharge. 


Historical:  Rev.  St.  1887,  Sec.  6095. 
C.  C.  P.  1881,  Sec.  982. 

California  Legislation :  Same  except 
"of  section  2067"  for  "of  the  provis- 


ions of  this  title,"  and  "county"  for 
"probate"  court:  C.  C.  P.  1872,  Sec. 
20  70;  siimlar  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


TITLE  4. 

MISCELLANEOUS  AND  GENERAL  PROVISIONS. 


Chapter 

1.  Tender  and  receipt. 

2.  Proceedings   to   perpetuate  testi- 
mony. 


Chapter 

3.  Administration  of  oaths  and  affir- 
mations. 

4.  Fees  of  jurors  and  witnesses. 


CHAPTEK  1. 
TENDER  AND  RECEIPT. 


Section 
6110. 


Written  offer  equivalent  to  ten- 
der. 


Section 

6111.    Debtor  may  demand  receipt. 


Written  Offer  Equivalent  to  Tender. 

Sec.  6110.  An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  property,  is,  if 
not  accepted,  equivalent  to  the  actual  production  and  tender  of  the 
money,  instrument,  or  property. 


Historical:  Rev.  St.  1887,  Sec.  6110. 
C.  C.  P.  1881,  Sec.  983. 

California  Legislation:   Same:  C.  C. 


P.  1872,  Sec.  2074;  Deering's  Code,  ib.; 

Kerr's  Code,  ib. 


Debtor  May  Demand  Receipt. 

Sec.  6111.  Whoever  pays  money,  or  delivers  an  instrument  or 
property,  is  entitled  to  a  receipt  therefor  from  the  person  to  whom 
the  payment  or  delivery  is  made,  and  may  demand  a  proper  signature 
to  such  receipt  as  a  condition  of  the  payment  or  delivery. 


Historical:  Rev.  St 
C,  C.  P.  1881,  Sec.  984. 

California  Legislation: 


1887,  Sec.  6111. 
Same:  C.  C. 


P.  1872,  Sec.  2075;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


CHAPTER  2. 
PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 


Section 

6116.  Testimony  may  be  perpetuated. 

6117.  Application. 

5118.  Taking  of  deposition. 

6119.  Same:    How  taken. 

6 120.  Use  of  papers  as  evidence. 

6121.  Use  of  deposition  as  evidence. 
til22  Same:  Effect. 


Section 
6123. 

6123a. 
6124. 
6125. 
6125a. 


6126. 


Affidavit   for   perpetuation  of 

testimony. 

Officer  to  take  deposition. 
Deposition  to  be  filed. 
Publication  of  deposition. 
Use  of  recorded  deposition 
evidence. 

Admissibility  of  deposition. 


as 
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Testimony  May  be  Perpetuated. 

Sec.  6116.  The  testimony  of  a  witness  may  be  taken  and  perpetua- 
ted as  provided  in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  6116. 
C.  C.  P.  1881,  Sec.  985.  This,  and  the 
following  sections  to  and  including 
Sec.  6122  were  probably  intended  to 
be  superseded  by  the  concluding  sec- 
tions of  this  chapter  (Sees.  6123-6126) 
which  are  taken  from  Laws  1899,  215. 


But  in  view  of  the  restrictive  language 
of  the  repealing  clause  of  that  law,  the 
Commissioner  did  not  feel  justified  in 
omitting  these  sections. 

California  Legislation:  Same:  C.  C. 
P.  1872,  Sec.  2083;  Deering's  Code,  ib,; 
Kerr's  Code,  ib. 


Application. 

Sec.  6117.  The  applicant  must  produce  to  a  District  Judge,  or  to  a 
probate  judge,  a  petition  verified  by  the  oath  of  the  applicant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court 
in  this  State,  and,  in  such  case,  the  names  of  the  persons  whom  he 
expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to 
property  in  which  he  is  interested,  or  to  establish  marriage,  descent, 
heirship,  or  any  other  matter  which  it  may  hereafter  become  material 
to  establish,  though  no  suit  may  at  the  time  be  anticipated,  or,  if  an- 
ticipated, he  may  not  know  the  parties  to  such  suit ;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  resi- 
dence, and  a  general  outline  of  the  facts  expected  to  be  proved.  The 
judge  to  whom  such  petition  is  presented  must  make  an  order  allow- 
ing the  examination  and  designating  the  officer  before  whom  the 
same  must  be  taken,  and  prescribing  the  notice  to  be  given,  which 
notice,  if  the  parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice  must  be 
served  on  the  recorder  of  the  county  where  the  property  to  be  affected 
by  the  evidence  is  situated,  or  the  judge  making  the  order  resides,  as 
may  be  directed  by  him,  and  by  publication  thereof  in  some  news- 
paper, to  be  designated  by  the  judge,  for  the  same  period  required 
for  the  publication  of  summons.  The  judge  must  also  designate  in 
his  order,  the  recorder  of  the  county  to  whom  the  depositions  must  be 
returned  when  taken. 


Historical:  Rev.  St.  IS 87,  Sec.  6117. 
C.  C.  P.  1881,  Sec.  986. 

California  Legislation:     Similar:  C. 


C.  P.  1872,  Sec.  2084;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Taking  of  Deposition. 

Sec.  6118.  The  person  appointed  by  the  judge  to  take  the  deposi- 
tions is  authorized,  if  a  resident  of  this  State,  on  receiving  a  copy  of 
the  order  of  the  judge  and  of  the  notice  prescribed  in  the  last  section, 
with  proof  of  its  personal  service  or  publication;  or,  if  a  resident 
without  the  State,  on  receiving  the  commission  mentioned  in  the  next 
section,  with  proof  of  like  service  of  publication  of  the  notice ;  to  take 
the  deposition  of  the  witness  named  in  the  order  of  the  judge,  or  in 
the  commission,  ox,  if  more  than  one  witness  is  thus  named,  of  such 
of  them  as  appear  before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time. 


Historical:  Rev.  St.  1887,  Sec. 
C.  C.  P.  1881,  Sec.  987. 


6118. 


California,  T^e-islatinn :  Different:  C. 


C.  P.  1872,  Sec.  2085;  Same  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 
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Same:  How  Taken. 

Sec.  6119.  The  examination  must  be  by  question  and  answer,  and 
if  the  testimony  is  to  be  taken  in  another  State  or  Territory,  it  must 
be  taken  upon  a  commission,  to  be  issued  by  the  judge,  allowing  the 
examination,  under  the  seal  of  the  court  of  which  he  is  judge,  and 
upon  interrogatories,  to  be  settled  in  the  same  manner  as  in  cases 
of  depositions  taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such  parties  are  un- 
known, notice  of  the  settlement  of  the  interrogatories  shall  be  pub- 
lished in  some  newspaper  for  such  time  as  the  judge  may  designate. 
The  deposition,  when  completed,  must  be  carefully  read  to  and  sub- 
scribed by  tfee  witness,  then  certified  by  the  officer  or  person  taking 
the  same,  and  shall  then  be  sealed  up  and  delivered  or  transmitted  to 
the  recorder  of  the  county  designated  in  the  order  of  the  judge  allow- 
ing the  examination,  who  shall  file  the  same  when  received.  The 
judge  allowing  the  examination  shall  file  with  the  recorder  the  order 
for  the  examination,  the  petition  on  which  the  same  was  granted, 
with  proof  ©f  service  of  the  order  and  notice. 


Historical:  Rev.  St.  1887,  Sec.  6119. 
C.  C.  P.  1881,  Sec.  988. 

California  Legislation:  Similar  C. 
C.  P.  1872,  Sec.  2086;  same  as  amend- 
ed except  "taken  in  another  State"  for 


"taken  in  another  State  or  Territory", 
line  2;  and  "clerk"  for  "recorder" 
throughout:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Use  of  Papers  As  Evidence. 

Sec.  6120.  The  petition  and  order,  and  papers  filed  by  the  judge, 
as  provided  in  the  last  section,  or  a  certified  copy  thereof,  are  prima 
facie  evidence  of  the  facts  stated  therein  to  show  compliance  with  the 
provisions  of  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  6120. 
C.  C.  P.  1881,  Sec.  989. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  2087;  same  as  amend- 


ed except  "section  2086"  for  "the  last 
section":  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Use  of  Deposition  As  Evidence. 

Sec.  6121.  If  a  trial  be  had  between  the  parties  named  in  the  peti- 
tion as  parties  expectant,  or  their  successors  in  interest,  or  between 
any  parties  wherein  it  may  be  material  to  establish  the  facts  which 
such  depositions  prove,  or  tend  to  prove,  upon  proof  of  the  death,  or 
insanity  of  the  witnesses,  or  that  they  cannot  be  found,  or  are  unable, 
by  reason  of  age,  or  other  infirmity,  to  give  their  testimony,  the  depo- 
sitions or  copies  thereof  may  be  used  by  either  party,  subject  to  all 
legal  objections;  but  if  the  parties  attend  at  the  examination,  no  ob- 
jection to  the  form  of  an  interrogatory  can  be  made  at  the  trial,  unless 
the  same  was  stated  at  the  examination. 


Historical:  Rev.  St.  1887,  Sec.  6121. 
C.  C.  P.  1881,  Sec.  990. 

California  Legislation:    Similar:  C. 


C.  P.  1872,  Sec.  2088;  same:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same:  Effect. 

Sec.  6122.  The  deposition  so  taken  and  read  in  evidence  has  the 
same  effect  as  the  oral  testimony  of  the  witness,  and  no  other, 
and    every    objection    to    ffie    witness,    or    t*    the  relevancy 
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of  any  cuestion  put  to  him,  or  of  any  answer  given  by  him,  may  be 
made  in  the  same  manner  as  if  he  were  examined  orally  at  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  6122. 
C.  C.  P.  1881,  Sec.  991. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  2089;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Affidavit  for  Perpetuation  of  Testimony. 

Sec.  6123.  Whenever  any  person  shall  make  affidavit  before  any 
probate  or  District  Court  or  judge  thereof,  or  clerk  of  the  court,  that 
such  person  expects  to  be  made  a  party  in  any  action  thereafter  to  be 
commenced,  and  that  the  testimony  of  the  affiant,  or  any  other  person, 
whether  residing  within  or  without  the  State,  to  be  named  in  the 
affidavit,  is  material  and  necessary  to  the  prosecution  or  defense  there- 
of, the  court  or  officer  before  whom  the  affidavit  is  made  shall  order 
notice  as  provided  by  Section  6060  to  be  given  to  the  party  expected 
to  be  adverse  to  the  applicant,  or  his  attorney,  that  on  the  day  and 
at  the  place  in  such  notice  to  be  expressed,  the  witness  will  be  ex- 
amined before  such  officer  as  shall  be  specified  in  the  order. 

Historical:  Laws  1899,  215,  Sec.  23; 
re-enacting  Laws  1893,  132,  Sec.  23. 

Officer  to  Take  Deposition. 

Sec.  6123a.  Upon  proof  that  the  notice  has  been  given,  either  by 
personal  service  or  by  advertisement  as  provided  by  Section  6060b 
being  made  to  the  officer  authorized  to  take  the  testimony  he  shall 
proceed  to  take  and  certify,  and  seal  up,  and  return  the  deposition 
according  to  the  rules  provided  for  other  depositions  in  Sections  6059 
to  6070,  inclusive,  of  this  Code. 


Historical:  Laws  18  99,  215,  Sec. 
24;  re-enacting  Laws  1893,  132,  Sec. 
2  4.  The  concluding  reference  is  to  the 


remainder  of  the  act  from  which 
these  sections  were  taken. 


Deposition  to  be  Filed. 

Sec.  6124.  Every  deposition  so  taken  and  certified  shall,  in  due 
course,  be  filed  in  the  office  of  the  clerk  of  the  proper  court  of  the 
county  where  the  subject  matter  of  such  expected  suit  may  be  situ- 
ated. The  clerk  shall  file  such  deposition,  and  it  shall  remain  sealed 
until  after  commencement  of  such  expected  action  and  until  published 
as  provided  by  Section  6069. 

Historical:  Laws  1899,  215,  Sec.  25; 
re-enacting  Laws  1893,  132,  Sec.  25„ 

Publication  of  Deposition. 

Sec.  6125.  Any  deposition  which  has  heretofore  been  taken  and 
filed  for  the  purpose  of  perpetuating  testimony  in  pursuance  of  any 
existing  or  former  statutes  of  this  State,  as  well  as  any  deposition 
which  may  hereafter  be  taken  and  filed  %>  perpetuate  testimony  may, 
at  any  time,  either  before  or  after  the  commencement  of  the  action 
in  anticipation  of  which  such  deposition  may  have  been  taken,  be  pub- 
lished by  order  of  the  court  in  the  office  of  whose  clerk  the  saaaae  may 
be  filed,  on  the  motion  of  any  person  or  party  interested  in  tjfre  pre- 
servation of  the  testimony,  and  such  deposition,  with  all  the  accom- 
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panying  affidavits,  orders,  notices  and  other  documents,  shall  be  di- 
rected by  such  court  to  be  entered  of  record  in  the  order  book  of  such 
court,  at  the  cost  of  the  party  making  such  motion,  and  such  record 
shall  contain  a  statement  or  recital  of  the  date  of  the  filing  of  such 
deposition. 

Historical:  Laws  1899,  215,  Sec.  26; 
re-enacting-  Laws  1893,  132,  Sec.  26. 

Use  of  Recorded  Deposition  as  Evidence. 

Sec.  6125a.  The  record  of  any  deposition  recorded  under  the  pro- 
visions of  the  last  section,  and  copies  of  such  record,  duly  certified, 
may  be  used  as  evidence  whenever  and  whereever  the  original  depo- 
sition might  be  used. 

Historical:  Laws  1899,  215,  Sec.  27; 
re-enacting-  Laws  1893,  215,  Sec.  27. 

Admissibility  of  Deposition. 

Sec.  6126.  Upon  the  proof  ot  death,  insanity,  or  absence  from  the 
State,  or  distance  more  than  thirty  miles  from  the  place  of  trial,  or 
inability  by  reason  of  age  or  infirmity  to  attend,  of  such  witness,  the 
deposition,  or  a  certified  copy  thereof  by  the  clerk  of  the  court  where 
the  same  is  filed,  shall  be  admitted  as  evidence  in  any  court  in  this 
State,  in  any  cause  between  the  parties  named  in  the  affidavit,  or 
in  any  cause  between  persons  claiming  under  either  of  said  parties, 
and  shall  have  like  effect  as  if  the  witness  had  been  personally  pres- 
ent, and  given  oral  testimony  therein,  saving  the  right  of  exception  in 
all  cases  on  account  of  the  incompetency  of  the  witness  or  any  part 
of  the  testimony  contained  in  the  deposition. 


Historical:  Laws  1899,  215,  Sec.  28; 
re-enacting  Laws  1893,  132,  Sec.  28. 


The  words  "of  such  witness"  are 
transposed   for  grammatical  reasons. 


CHAPTER  3. 
ADMINISTRATION  OF  OATHS  AND  AFFIRMATIONS, 


Section 

6127.  Who  may  administer  oaths. 

6128.  Form  of  oath. 

612  9.     Peculiar   forms   of  oaths. 


Section 

6130.  Same:    Different  religions. 

6131.  Affirmation  in  place  of  oath. 


Who  May  Administer  Oaths. 

Sec.  6127.  Every  court,  every  judge  or  clerk  of  any  court,  every 
justice  and  every  notary  public,  the  Secretary  of  State,  and  every 
officer  or  person  authorized  to  take  testimony  in  any  action  or  pro- 
ceeding, or  to  decided  upon  evidence,  has  power  to  administer  oaths 
or  affirmations. 


Historical:  Rev.  St.  1887,  Sec.  6127. 
C.  C.  P.  1881,  Sec.  992. 

California  Legislation:  .Same 


ex- 


cept "the  Secretary  of  State"  omitted: 
C.  C.  P.  1872,  Sec.  2093;  Deering's 
Code,  ib.;  Kerr's  Code,  iK 


Form  of  Oath. 

Sec.  6128.   An  oath  or  affirmation  in  an  action  or  proceeding,  may 
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be  administered  as  follows,  the  person  who  swears  or  affirms,  express- 
ing his  assent  when  addressed,  in  the  following  form : 

"You  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  the 
evidence  you  shall  give  in  the  issue  (or  matter),  pending  between 

  and   ,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  so  help  you  God." 


Historical:  Rev.  St.  1887,  Sec.  6128. 
C.  C.  P.  1881,  Sec.  993. 

California  Legislation:  Similar:  C. 
C.  P.  1872,  Sec.  2094;  same  as  amend- 


ed except  "this"  for  "the"  before  "is- 
sue": Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Peculiar  Forms  of  Oaths. 

Sec.  6129.  Whenever  the  court  before  which  a  person  is  offered  as 
a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing,  con- 
nected with,  or  in  addition  to,  the  usual  form  of  administration,  wnich, 
in  his  opinion,  is  more  solemn  or  obligatory,  the  court  may,  in  its  dis- 
cretion, adopt  that  mode. 


Historical:  Rev.  St.  1887,  Sec.  612  9. 
C.  C.  P.  1881,  Sec.  994. 

California  Legislation :     Same:  C. 


C.  P.  1872,  Sec.  2095;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:     Cerent  Religions. 

Sec.  UI30.  When  a  person  is  sworn  who  believes  in  any  other  than 
the  Christian  religion,  he  may  be  sworn  according  to  the  peculiar 
ceremonies  of  his  religion,  if  there  be  any  such. 


Historical:  Rev.  St.  1887,  Sec.  6130. 
C.  C.  P.  1881,  Sec.  995. 

California  Legislation:     Same:  C. 


C.  P.  1872,  Sec.  2096;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Affirmation  in  Place  of  Oath. 

Sec.  6131.  Any  person  who  desires  it  may,  at  his  option,  instead 
of  taking  an  oath,  make  his  solemn  affirmation  or  declaration,  by  as- 
senting when  addressed,  in  the  following  form:  "You  do  solemnly 
affirm  (or  declare),  that'',  etc.,  as  above  provided. 


Historical:  Rev.  St.  1887,  Sec.  6131. 
See  C.  C.  P.  1881,  Sec.  996. 

California  Legislation:  Same  ex- 
cept  "as   in   Section    2094"    for  "as 


above  provided": 
2097;  Deering's 
Code,  ib. 


C.  C.  P.  1872,  Sec 
Code,    ib.;  Kerr's 


CHAPTER  4. 
FEES  OF  JURORS  AND  WITNESSES. 


section 
6136. 

6137. 
6138. 

6139. 


Fees  of  jurors  in  District 
Court. 

Same:    How  paid. 

Jurors'  fees  and  mileage  in 
inferior  courts. 

Witness  fees  in  District 
Court. 


Section 
6140. 

6141. 
6142. 

6143. 


Same:  In  probate  and  justice 
court. 

Interpreters'  fees. 

Attorneys  not  entitled  to  wit- 
ness fees. 

State  need  not  prepay  fees. 


Fees  of  Jurors  in  District  Court. 

Sec.  6136.  The  pay  of  grand  and  petit  jurors  in  the  District  Court, 
is  three  dollars  per  day  for  each  day  of  actual  attendance  at  court, 
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and  fifteen  cents  per  mile  for  each  mile  necessarily  traveled  in  going 
to  and  returning  from  court,  which  must  be  paid  out  of  the  county 
treasury. 

Historical:  Rev.  St.  1887,  Sec.  6136. 

Same:  How  Paid. 

Sec.  6137.  At  the  end  of  each  term  of  a  District  Court  the  clerk 
must  make  out  a  certificate  to  each  juror  entitled  thereto,  certifying 
the  number  of  days  such  juror  has  attended  court,  and  the  amount 
remaining  due  to  him  for  per  diem  and  mileage.  Each  juror  must 
state  on  oath  to  the  clerk  the  number  of  miles  traveled  for  which  he 
is  entitled  to  pay;  but  no  juror  must  receive  mileage  for  going  to,  or 
returning  from,  court  more  than  once  during  the  same  term;  and  no 
person  summoned  as  a  juror  and  excused  at  his  own  request,  must 
receive  any  per  diem  or  mileage. 

Historical:  Rev.  St.  1887,  Sec.  6137. 

Jurors  Fees  and  Mileage  in  Inferior  Courts. 

Sec.  6138.  Jurors  in  civil  and  criminal  cases  in  the  probate  and 
justices'  courts  are  entitled  to  receive  two  dollars  per  day  for  each  day 
actually  engaged  in  the  trial  of  a  case,  and  twenty-five  cents  per  mile, 
one  way.  Such  mileage  and  per  diem  in  all  civil  cases  must  be  entered 
and  taxed  up  as  costs  against  the  losing  party,  and  in  all  criminal 
cases,  must  be  paid  out  of  the  county  treasury  of  the  county  where 
such  probate  or  justice  court  is  held,  upon  the  certificate  of  the  pro- 
bate judge  or  justice  before  whom  such  case  was  tried,  to  be  audited 
and  paid  as  other  claims  against  the  county. 


Historical:  Rev.  St.  188  7,  Sec.  6138; 
amended  Laws  1899,  180,  Sec.  1;  re- 
enacting-  Laws  18  93,  65,  Sec.  1. 

Deposit  of  Fees:  Probate  courts 
have  no  power  to  require  defendants 


to  deposit  sufficient  money  to  pay  ju- 
rors' fees  as  a  condition  precedent  to 
the  right  to  have  a  trial  by  jury.  Ran- 
dall v.  Kelsey  (1900)  7  Ida.  168;  61 
Pac.  515. 


Witness  Fees  in  District  Court. 

Sec.  6139.  Witnesses  in  civil  actions  in  the  District  Court,  or  be- 
fore any  referee  or  commissioner  thereof,  are  entitled  to  receive  three 
dollars  per  day  for  each  day's  actual  attendance,  and  twenty-five 
cents  per  mile  one  way ;  to  be  taxed  as  costs  against  the  losing  party. 


Historical:'  Rev.  St.  1887,  Sec.  6139. 

Who  Entitled  to  Fees:  A  witness 
is  entitled  to  fees  and  the  same  may 
be  taxed  as  costs,  although  such  wit- 
ness is  the  wife  or  mother  of  the 
party  calling  her.  Griffith  v.  Mon- 
tandon  (1894)  4  Ida.  75;  35  Pac.  704; 
Anderson  v.  Ferguson-Bach  Sheep  Co. 
(1906)   12  Ida.  418;  86  Pac.  41. 

This  section  does  not  require,  as  a 
condition  precedent  to  the  recovery 
of  mileage  by  a  witness  that  he 
eh  on  Id  have  been  obliged  to  attend, 
or  that  he  should  have  been  sub- 
poenaed, but  the  only  test  is,  was  he 
a  witness,  and  one  who  attends  and 
testifies  as  a  witness  is  entitled  to 
mileage  although  he  lives  in  another 
county  from  that  of  the  trial,  and 
more  than  thirty  miles  from  the  seat 


of  trial.  Anderson  v.  Ferguson-Bach 
Sheep  Co.  (1906)  12  Ida.  418;  86  Pac. 
41. 

A  witness  is  entitled  to  fees  and 
mileage  for  the  distance  actually 
traveled  within  the  State  in  going  to 
the  place  of  trial,  although  he  resides 
out  of  the  State  and  is  not  obliged  to 
attend.  State  v.  Baird  (1907)  13  Ida. 
.  .  .  ;   89  Pac.  298. 

Amount  of  Compensation:  Where 
a  trial  lasts  more  than  one  day,  and 
a  witness  is  subpoenaed  to  be  present 
at  the  trial,  and  makes  arrangements 
to  be  called  when  needed  and  actu- 
ally attends  only  on  the  day  he  testi- 
fies, he  is  entitled  to  per  diem  com- 
pensation for  one  day  only.  Griffith 
v.  Montandon  (1894)  4  Ida.  75;  35 
Pac.  704. 
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Same:  In  Probate  and  Justice  Court. 

Sec.  6140.  Witnesses  in  civil  actions  in  the  probate  and  justices' 
courts  are  entitled  to  receive  two  dollars  per  day  for  each  day's  actual 
attendance,  and  twenty-five  cents  per  mile  one  way;  to  be  taxed 
against  the  losing  party. 

Historical:  Rev.  St.  1887,  Sec.  614». 

Cross  Reference:   Fees  of  witnesses 
in  police  courts:    Sec.  2208. 

Interpreters  Fees. 

Sec.  6141.  Interpreters  are  entitled  to  receive  three  dollars  per 
day  for  each  day's  actual  attendance  upon  a  court  of  justice  under  a 
subpoena,  and  twenty-five  cents  per  mile  one  way  for  each  mile  act- 
ually traveled;  to  be  taxed  as  costs  in  civil  actions,  and  in  criminal 
actions  to  be  paid  out  of  the  county  treasury  on  the  certificate  of  the 
clerk,  judge,  or  magistrate,  but  the  amount  may  be  included  in  the 
costs  taxed  against  a  defendant  upon  conviction. 

Historical:  Rev.  St.  1887,  Sec.  6141. 

Attorneys  Not  Entitled  to  Witness  Fees. 

Sec.  6142.  No  counselor  or  attorney  at  law  in  any  case  shall  be 
allowed  any  fees  for  attendance  as  a  witness  in  any  such  cause. 

Historical:  Rev.  St.  1887,  Sec.  2143. 

State  Need  Not  Prepay  Fees. 

Sec.  6143.  The  Attorney-General  or  any  prosecuting  attorney  is 
authorized  to  cause  subpoenas  to  be  issued,  and  to  compel  the  attend- 
ance of  witnesses  on  behalf  of  the  State,  without  paying  or  tendering 
fees  in  advance  to  any  witnesses;  and  any  witness  failing  or  neglect- 
ing to  attend  after  being  served  with  a  subpoena,  may  be  proceeded 
against  and  shall  be  liable  in  the  same  manner  as  provided  by  law  in 
other  cases  when  fees  have  been  tendered  or  paid. 


Historical:  Rev.  St.  1887,  Sec.  2146. 
"Prosecuting"  for  "District"  attorney. 
Omitting-  the  provision  as  to  officers' 
fees,  which  is  preserved  in  the  pro- 
viso to  Sec.  2128  of  these  Codes. 


Cross  Reference:  Witnesses  before 
county  commissioners  are  not  enti- 
tled to  prepayment  of  fees,  but  may 
be  allowed  a  reasonable  compensa- 
tion by  the  board:    Sec.  1921. 
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Section 

6300.  Title  and  how  cited. 

6301.  Definition  of  terms. 

6302.  Sufficiency   of     intent     to  de- 
fraud. 

6303.  Civil   remedies  preserved. 

6304.  Proceedings  to  remove  officers 
preserved. 

6305.  Courts   may   punish    for  con- 
tempt. 

6306.  Court   to   impose  punishment. 

6307.  Same:    Determination  of  pun- 
ishment. 


Section 

6308.  Defendant's  testimony  may  be 
used  to  prove  perjury. 

6309.  Definition  of  crime. 

6310.  Grades  of  crimes. 

6311.  Definitions  of  felony  and  mis- 
demeanor. 

6312.  Punishment  for  felony. 

6313.  Punishment  for  misdemeanor. 

6314.  Union  of  act  and  intent. 

6315.  Manifestation  of  intent. 

6316.  Intoxication     no     excuse  for 
crime. 


Title  and  How  Cited. 

Sec.  6300.  Part  Fourth  of  these  Revised  Codes  shall  be  known  as 
the  Penal  Code  of  the  State  of  Idaho,  and  whenever  cited,  enumerated, 
referred  to,  or  amended,  may  be  designated  simply  as  the  Penal  Code, 
adding,  when  necessary,  the  number  of  the  section. 


Historical : 
California 


Rev.  St.  1887,  Sec.  6300. 

See  Pen. 


Legislation : 


Code  1872,  Sec.  1;  Deering-'s  Code,  ib. 
Kerr's  Code,  ib. 


Definition  of  Terms. 

Sec.  6301.  The  following  words  have  in  this  Code  the  signification 
attached  to  them  in  this  section,  unless  otherwise  apparent  from  the 
context : 

First.    The  word  "wilfully",  when  applied  to  the  intent  with 
which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or  will- 
ingness to  commit  the  act,  or  make  the  omission  referred  to.    It  dee  1 
not  require  any  intent  to  violate  law,  or  to  injure  another,  or  to  ac 
quire  any  advantage; 

Second.  The  words  "neglect",  "negligence",  "negligent",  and 
"negligently",  import  a  want  of  such  attention  to  the  nature  or  prob- 
able consequences  of  the  act  or  omission  as  a  prudent  man  ordinarily 
bestows  in  acting  in  his  own  concerns; 

Third.  The  word  "corruptly",  imports  a  wrongful  design  to  ^ac- 
quire or  cause  some  pecuniary  or  other  advantage  to  the  person  guiltv 
of  the  act  or  omission  referred  to,  or  to  some  other  person ; 

Fourth.  The  words  "malice",  and  "maliciously",  import  a  wish 
to  vex,  annoy,  or  injure  another  person,  or  an  intent  to  do  a  wrong- 
ful act,  established  either  by  proof  or  presumption  of  law; 
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Fifth.  The  word  "knowingly",  imports  only  a  knowledge  that 
the  facts  exist  which  bring  the  act  or  omission  within  the  provisions 
of  this  Code.  It  does  not  require  any  knowledge  of  the  unlawfulness 
of  such  act  or  omission; 

Sixth.  The  word  "bribe",  signifies  anything  of  value  or  advan- 
tage, present  or  prospective,  or  any  promise  or  undertaking  to  give 
any,  asked,  given,  or  accepted,  with  a  corrupt  intent  to  influence,  un- 
lawfully, the  person  to  whom  it  is  given,  in  his  action,  vote,  or  opin- 
ion, in  any  public  or  official  capacity; 

Seventh.  Where  the  word  "person"  is  used  in  this  Code  to  des- 
ignate the  party  whose  property  may  be  the  subject  of  any  offense, 
it  includes  this  State,  any  other  State,  any  Territory,  government,  or 
country,  which  may  lawfully  own  any  property  within  this  State,  and 
all  public  and  private  corporations  or  joint  associations,  as  well  as 
individuals. 


Historical:  Rev.  St.  1887,  Sec.  6301. 

California  Legislation :  Similar  with 
additional     provisions:      Pen.  Code 


1872,  Sec.  7;  as  amended:  Deering's 
Code,  ib.;  further  amended:  Kerr's 
Code,  ib. 


Sufficiency  of  Intent  to  Defraud. 

Sec.  6302.  Whenever,  by  any  of  the  provisions  of  this  Code,  an 
intent  to  defraud  is  required  in  order  to  constitute  any  offense,  it  is 
sufficient  if  any  intent  appears  to  defraud  any  person,  association,  or 
body  politic  or  corporate,  whatever. 


Historical:  Rev.  St.  1887,  Sec.  6302. 

California  Legislation:  Same  ex- 
cept "an"  for  "any",  before  "intent", 


line  3:  Pen.  Code  1872,  Sec.  8;  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Civil  Remedies  Preserved. 

Sec.  6303.  The  omission  to  specify  or  affirm  in  this  Code  any  lia- 
bility to  damages,  penalty,  forfeiture,  or  other  remedy  imposed  by 
law  and  allowed  to  be  recovered  or  enforced  in  any  civil  action  or 
proceeding,  for  any  act  or  omission  declared  punishable  herein,  does 
not  affect  any  right  to  recover  or  enforce  the  same. 


Historical:   Rev.  St.  1887,  Sec.  6303. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  9;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cross  Reference:  Civil  and  crimi- 
nal remedies  not  merged:    Sec.  3801. 


Proceedings  to  Remove  Officers  Preserved. 

Sec.  6304.  The  omission  to  specify  or  affirm  in  this  Code  any 
ground  of  forfeiture  of  a  public  office,  or  other  trust  or  special  author- 
ity conferred  by  law,  or  any  power  conferred  by  law  to  remove,  de- 
pose, or  suspend  any  public  officer  or  other  person  holding  any 
trust,  appointment,  or  other  special  authority  conferred  by  law,  does 
not  affect  such  forfeiture  or  power,  or  any  proceeding  authorized  by 
law  to  carry  into  effect  such  removal,  deposition,  or  suspension. 


pSstorical:  Rev.  St.  1887,  Sec.  6304. 

California  Legislation:  Same  except 
"impeach"  inserted  before  "remove", 
line  3,  and  "impeachment"  before  "re- 


moval", last  line:  Pen.  Code  1872, 
Sec.  10;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Courts  May  Punish  for  Contempt. 

Sec.  6305.  This  Code  does  not  affect  any  power  conferred  by  law 
upon  any  public  body,  tribunal  or  officer,  to  impose  or  inflict  punish- 
ment for  a  contempt. 

Historical:   Rev.  St.  1887,  Sec.  6305.  Pen.   Code    1872,   Sec.    11;  Deering's 

California    Legislation:       Similar:  Code,  ib.;  Kerr's  Code,  ib. 

■ 

Court  to  Impose  Punishment. 

Sec.  6306.  The  several  sections  of  this  Code  which  declare  certain 
crimes  to  be  punishable  as  therein  mentioned,  devolve  a  duty  upon 
the  court  authorized  to  pass  sentence,  to  determine  and  impose  the 
punishment  prescribed. 

Historical:  Rev.  St.  1887,  Sec.  6306.  Code  1872,  Sec.   12;  Deering's  Code, 

California  Legislation:  Same:   Pen.  H>.;  Kerr's  Code,  ib. 

Same:   Determination  of  Punishment. 

Sec.  6307.  Whenever,  in  this  Code,  the  punishment  for  a  crime  is 
left  undetermined  between  certain  limits,  the  punishment  to  be  in- 
flicted in  a  particular  case,  must  be  determined  by  the  court  author- 
ized to  pass  sentence  within  such  limits  as  may  be  prescribed  by  this 
Code. 

Historical:  Rev.  St.  1887,  Sec.  6307.  Code  1872,  Sec.   13;  Deering's  Code, 

California  Legislation:  Same:   Pen.      1  Kerr's  Code,  ib. 

Defendant's  Testimony  May  Be  Used  to  Prove  Perjury. 

Sec.  6308.  The  various  sections  of  this  Code  which  declare  that 
evidence  obtained  upon  the  examination  of  a  person  as  a  witness  can- 
not be  received  against  him  in  any  criminal  proceeding,  do  not  forbid 
such  evidence  being  proved  against  such  person  upon  any  proceed- 
ings founded  upon  a  charge  of  perjury  committed  in  such  examina- 
tion. 

Historical:   Rev.  St.  1887,  Sec.  6308.  Code   1872,   Sec.   14;   Deering's  Code, 

California  Legislation:  Same:   Pen.     J     ib-  Kerr's  Code,  ib. 

Definition  of  Crime. 

Sec.  6309.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding  it,  and  to 
which  is  annexed,  upon  conviction,  either  of  the  following  punish- 
ments : 

1.  Death; 

2.  Imprisonment ; 

3.  Fine ; 

4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust 
or  profit  in  this  State. 

Historical:   Rev.  St.  1887,  Sec.  6309;      j     Code   1872,  Sec.   15;   Deering's  Code, 


See  Cr.  Pr.  (1864)   Sec.  1. 

California  Legislation:  Same:  Pen. 


ib.;  Kerr's  Code,  ib. 
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Grades  of  Crimes. 

Sec.  6310.    Crimes  are  divided  into: 

1.  Felonies;  and, 

2.  Misdemeanors. 


Historical:  Rev.  St.  1887,  Sec.  6310. 
Cr.  Pr.   (1864)   Sec.  2. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  16;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Definitions  of  Felony  and  Misdemeanor. 

Sec.  6311.  A  felony  is  a  crime  which  is  punishable  with  death  or 
by  imprisonment  in  the  State  Prison.  Every  other  crime  is  a  misde- 
meanor. When  a  crime  punishable  by  imprisonment  in  the  State 
Prison  is  also  punishable  by  fine  or  imprisonment  in  a  county  jail,  in 
the  discretion  of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 
purposes  after  a  judgment  imposing  a  punishment  other  than  impris- 
onment in  the  State  Prison. 


Historical:  Rev.  St.  1887,  Sec.  6311. 
See  Cr.  Pr.   (1864)  Sees.  3,  4. 

California  Legislation:  Similar 
through  first  sentence,  rest  omitted: 
Pen.  Code  1872,  Sec.  17;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Imprisonment  in  Penitentiary:  The 

statute  does  not  forbid  imprisonment 


in  the  Territorial  Prison  of  a  defend- 
ant who  has  been  tried  and  found 
guilty  of  a  felony  for  which  he  may 
be  fined  or  imprisoned  in  the  discre- 
tion of  the  court,  where  the  defendant 
is  commanded  to  pay  a  fine  or  under- 
go imprisonment  in  default  of  such 
payment.  Territory  v.  Guthrie  (1888) 
2  Ida.  432;  17  Pac.  39. 


Punishment  for  Felony. 

Sec.  6312.  Except  in  cases  where  a  different  punishment  is  pre- 
scribed by  this  Code,  every  offense  declared  to  be  a  felony,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  exceeding  five  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  6312. 
dee  Cr.  and  P.  (1864)  Sec.  151. 

California       Legislation:  Same 


through  "five  years",  rest  omitted: 
Pen.  Code  1872,  Sec.  18;  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Punishment  for  Misdemeanor. 

Sec.  6313.  Except  in  cases  where  a  different  punishment  is  pre- 
scribed by  this  Code,  every  offense  declared  to  be  a  misdemeanor,  is 
nunishable  by  imprisonment  in  a  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  three  hundred  dollars,  or  by  both. 


Historical:  Rev.  St.  1887,  Sec.  6313. 
*ee  Cr.  and  P.  (1864)  Sec.  151. 

California  Legislation:  Same  except 
"five"  for  "three",  last  line:  Pen. 
Code  1872,  Sec.  19;  Deering's  Code, 
\b. ;   Kerr's  Code,  ib. 

Maximum  Penalty  Fixed:  Where 
an  act  of  the  Legislature,   such  as 


Laws  1899,  389,  prohibiting  gambling, 
fixes  the  minimum  punishment  for  a 
violation  thereof  and  declares  such 
violation  to  constitute  a  misdemean- 
or, this  section  fixes  the  maximum 
penalty.  State  v.  Mulkey  (1899)  6 
Ida.  617;  5  9  Pac.  17;  In  re  Rowland 
(1902)   8  Ida.  595;  70  Pac.  610. 


Union  of  Act  and  Intent. 

Sec.  6314.  In  every  crime  or  public  offense  there  must  exist  a 
"  ^on,  or  joint  operation,  of  act  and  intent,  or  criminal  negligence. 
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Historical:  Rev.  St.  1887,  Sec.  6314. 
Cr.  and  P.   (1864)   Sec.  1. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  2  0;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Instruction  on  Intent:  Where  the 
question  of  criminal  intent  is  raised 
by  the  facts,  it  is  error  for  the  court 


to  refuse  a  requested  instruction  that 
if  the  jury  believes  the  defendant  had 
no  felonious  intent  to  steal  the  prop- 
erty at  the  time  he  took  it,  he  should 
be  acquitted,  although  he  subse- 
quently conceived  the  intent  to  ap- 
propriate it.  State  v.  Riggs  (1902)  8 
Ida.  630;  7$  Pac.  947. 


Manifestation  of  Intent. 

Sec.  6315.  The  intent  or  intention  is  manifested  by  the  circum- 
stances connected  with  the  offense,  and  the  sound  mind  and  discre- 
tion of  the  accused.  All  persons  are  of  sound  mind  who  are  neither 
idiots  or  lunatics,  nor  affected  with  insanity. 


Historical:  Rev.  St.  1887,  Sec.  6 3 IS. 
See  Cr.  and  P.  (1864)  Sees.  2,  3. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  21;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Intoxication  No  Excuse  for  Crime. 

See.  6316,  No  act  committed  by  a  person  while  in  a  state  of  vol- 
untary intoxication  is  less  criminal  by  reason  of  his  having  been  in 
such  condition.  But  whenever  the  actual  existence  of  any  particular 
purpose,  motive,  or  intent  is  a  necessary  element  to  constitute  any 
particular  species  or  degree  of  crime,  the  jury  may  take  into  consid- 
eration the  fact  that  the  accused  was  intoxicated  at  the  time,  in  de- 
termining the  purpose,  motive  or  intent  with  which  he  committed  the 
act. 


Historical:  Rev.  St.  1887,  Sec.  6316. 
See  Cr.  and  P.  (1864)  Sec.  7. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  22;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


PART  1 

OF  CRIMES  AND  PUNISHMENTS 


TITLE  1. 

OF  PERSONS  LIABLE  TO  PUNISHMENT  FOR  CRIME. 


Section 

6330.    Persons  capable  of  committing 
crimes. 


Section 

6331.    Persons  liable  to  punishment. 


Persons  Capable  of  Committing  Crimes. 

Sec.  6330.  All  persons  are  capable  of  committing  crimes,  except 
those  belonging  to  the  following  classes : 

1.  Children  under  the  age  of  fourteen  years,  in  the  absence  of 
dear  proof  that  at  the  time  of  committing  the  act  charged  against 
them,  they  knew  its  wrongfulness; 

2.  Idiots ; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission  charged, 
under  an  ignorance  or  mistake  of  fact  which  disproves  any  crimi- 
nal intent; 

5.  Persons  who  committed  the  act  charged  without  being  con- 
scious thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission  charged, 
;nrough  misfortune  or  by  accident,  when  it  appears  that  there  was 
no  evil  design,  intention  or  culpable  negligence; 

7.  Married  women  (unless  the  crime  be  punishable  with  death) 
acting  under  the  threats,  command,  or  coercion  of  their  husbands ; 

8.  Persons  (unless  the  crime  be  punishable  with  death)  who 
committed  the  act  or  made  the  omission  charged,  under  threats  or 
menaces  sufficient  to  show  that  they  had  reasonable  cause  to  and 
did  believe  their  lives  would  be  endangered  if  they  refused. 


Historical:  Rev.  St.  1887,  Sec.  6330. 
>5ee  Cr.  and  P.  (1864)  Sees.  4,  6,  8,  9. 

CaUfornia  Legislation:  Same:  Pen. 
Code  1872,  Sec.  26;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Defense  of  Insanity:  Where  the  de- 
fense of  insanity  is  raised  in  a  pros- 
ecution for  murder,  the  burden  is  on 
the  defendant  to  create  a  reasonable 


doubt  as  to  his  responsibility  at  the 
time  of  the  homicide.  State  v.  Shuff 
(1903)  9  Ida.  115;  72  Pac.  664.  An 
instruction  that  to  establish  the  de- 
fense it  must  be  "clearly  proven"  that 
the  accused  was  insane  is  erroneous. 
State  v.  Wetter  (1905)  11  Ida.  433; 
83  Pac.  341. 


Persons  Liable  to  Punishment. 

Sec.  6331,  The  following  persons  are  liable  to  punishment  under 
the  \£ws  of  this  State: 
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1.  All  persons  who  commit,  in  whole  or  in  part,  any  crime  with- 
in this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State,  and 
bring  to,  or  are  found  with  the  property  stolen  in,  this  State ; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise  or  en- 
courage, another  person  to  commit  a  crime  within  this  State  and 
are  afterwards  found  therein. 


Historical:  Rev.  St.  1887,  Sec.  6331. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  27;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  In  re  Moyer 
250:   85  Pac.  897. 


(1906)   12  Ida. 


TITLE  2. 

OF  PARTIES  TO  CRIME. 


Section 

6341.  Classification  of  parties. 

6342.  Principals  defined. 


Section 

6343.  Accessories  defined. 

6344.  Punishment   of  accessories*. 


Classification  of  Parties. 

Sec.  6341.    The  parties  to  crimes  are  classified  as: 

1.  Principals;  and, 

2.  Accessories. 


Historical:  Rev.  St.  18  87,  Sec.  6341. 
California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  30; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Principals  Defined. 

Sec.  6342.  All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  whether  they  directly  com- 
mit the  act  constituting  the  offense  or  aid  and  abet  in  its  commission, 
or,  not  being  present,  have  advised  and  encouraged  its  commission, 
and  all  persons  counseling,  advising,  or  encouraging  children  under 
the  age  of  fourteen  years,  lunatics,  or  idiots,  to  commit  any  crime, 
or  who,  by  fraud,  contrivance,  or  force,  occasion  the  drunkenness  of 
another  for  the  purpose  of  causing  him  to  commit  any  crime,  or  who, 
by  threats,  menaces,  command,  or  coercion,  compel  another  to  com- 
mit any  crime,  are  principals  in  any  crime  so  committed. 


Historical:  Rev.  St.  18  8  7,  Sec.  63  42. 
See  Cr.  and  P.  (1864)  Sees.  5,  7,  10. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  31;  Deering's  Cod<.\ 
ib.;   Kerr's  Code,  ib. 


Accessories  Defined. 

Sec.  6343.  All  persons  who,  after  full  knowledge  that  a  felony  has 
been  committed,  conceal  it  from  the  magistrate,  or  harbor  and  pro- 
tect the  person  charged  with  or  convicted  thereof,  are  accessories. 


ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Accessories 
misdemeanor:  Sec.  7232- 


to 


Historical:  Rev.  St.  188  7,  Sec.  6343. 
See  Cr.  an*  P.  (1864)  Sec.  11. 

California  Legislation:  Same:  Pen. 
Code  1872,  £ec,   32;   Deering's  Code, 

Punishment  of  Accessories. 

Sea.  6844.    Except  in  cases  where  a  different  punishment  is  pre- 
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scribed,  an  accessory  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  two  years,  or  by  fine  not  exceeding  five  thousand 
dollars. 


Historical:  Rev.  St.  1887,  Sec.  6344. 
Se'       .  and  P.  (1864)  Sec.  11. 

v^jai'ornia  Legislation:    Same:  Pen. 


Code  1872,  Sec.  33;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


TITLE  3. 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 


Sectio 

6354. 

63*55. 

6356. 

6357. 

6358. 
6359. 

6360. 

6361. 

6362. 

6363. 
6364. 


n 


Official  neglect  or  malfeasance. 

Refusal  to  be  sworn  or  to  an- 
swer questions. 

Illegal  voting  or  interference 
with  election. 

Attempting  to  vote  when  not 
qualified,  or  to  repeat. 

Procuring  illegal  votes. 

Officers  attempting  to  change 
result. 

Attempt  of  officer  to  ascer- 
tain vote. 

Forging  or  counterfeiting  re- 
turns. 

Adding  to  or  subtracting  from 
votes. 

Aiding  and  abetting  crimes. 

Intimidation,  corruption  and 
frauds. 


interfer- 


pro- 


Section 

6365.  Riotous  conduct  and 
ence  with  election. 

6366.  Betting  on  elections. 

6367.  Offenses     not  otherwise 
vided  for. 

6368.  Sale  of  liquor  on  election  day. 

6369.  Tampering  with  certificates  of 
nomination  or  ballots. 

6370.  Destroying  and  defacing  sup- 
plies. 

6371.  Electioneering. 

6  3  72.    Attempt  to  influence  votes. 

6  3  73.     Bribery  of  electors. 

63  74.    Fraudulent  permission  of  reg- 
istration. 

6375.  Illegal  registration  by  voter. 

6376.  Placing  placards  in  booths. 


Cross  Reference  Headings. 


Prostitutes  offering  to  vote. 

Prostitute  making  false  statement  as 
to  electoral  qualifications. 

Use  of  unstamped  ballot  at  election. 


Ascertaining  count  of  election  before 
close  of  polls. 

Offenses     against     primary  election 

laws. 


Note:   False  swearing  as  to  qualifications  to    vote    on    challenge  being 

made:     Sec.  6  489. 

Official  Neglect  or  Malfeasance. 

Sec.  6354.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provisions  of  any  law  of  this  State  relating  to  elec- 
tions, who  wilfully  neglects  or  refuses  to  perform  it,  or  who,  in  his 
official  capacity,  knowingly  and  fraudulently  acts  in  contravention 
or  violation  of  any  of  the  provisions  of  such  laws,  is,  unless  a  differ- 
ent punishment  for  such  acts  or  omissions  is  prescribed  by  this  Code, 
punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  State  Prison  not  exceeding  five  years,  or  by  both. 


Historical:  Rev.  St.  1887,  Sec.  6354. 
See  13  Ter.  Ses.  (1885)  106,  Sec.  33. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  41;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Refusal  to  Be  Sworn  or  to  Answer  Questions. 

Sec.  6355.    Ever./  person  who,  after  being  required  by  the  board 
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of  judges  at  any  election,  refuses  to  be  sworn,  or  who,  after  being 
sworn,  refuses  to  answer  any  pertinent  question  propounded  by  such 
board,  touching  his  right,  or  the  right  of  any  other  person,  to  vote, 
is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6355. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  43;  Deering's  Code, 
ib.;  Kerr's  Code,  fb. 


Illegal  Voting  or  Interference  With  Election. 

Sec.  6356.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any  one  election, 
or  knowingly  hands  in  two  or  more  tickets  folded  together,  or  changes 
any  ballot  after  the  same  has  been  deposited  in  the  ballot  box,  or  adds, 
or  attempts  to  add,  any  ballot  to  those  legally  polled  at  any  election, 
either  by  fraudulently  introducing  the  same  into  the  ballot  box  before 
or  after  the  ballots  therein  have  been  counted,  or  adds  to  ©r  mixes 
with,  or  attempts  to  add  to  or  mix  with,  the  ballots  lawfully  polled, 
other  ballots,  while  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such  election;  or 
carries  away  or  destroys,  or  attempts  to  carry  away  or  destroy,  any 
poll  list,  or  ballots,  or  ballot  box,  for  the  purpose  of  breaking  up  or 
invalidating  such  election,  or  wilfully  detains,  mutilates,  or  destroys 
any  election  returns,  or  in  any  manner  so  interferes  with  the  officers 
holding  such  election  or  conducting  such  canvass,  or  with  the  voters 
lawfully  exercising  their  rights  of  voting  at  such  election,  as  to  pre- 
vent such  election  or  canvass  from  being  fairly  held  and  lawfully  con- 
ducted, is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6356. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  2. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  45;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Attempting  to  Vote  When  Not  Qualified,  or  to  Repeat. 

Sec.  6357.  Every  person  not  entitled  to  vote,  who  fraudulently  at- 
tempts to  vote,  or  who,  after  being  entitled  to  vote,  attempts  to  vote 
more  than  once  at  any  election,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6357. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  2. 

California  Legislation:  Same:  Pen. 


Code  18  72,  Sec.  46;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Procuring  Illegal  Votes. 

Sec.  6358.  Every  person  who  procures,  aids,  assists,  counsels,  or 
advises  another  to  give  or  offer  his  vote  at  any  election,  knowing  that 
the  person  is  not  qualified  to  vote,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6358. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  1. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  47;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Officers  Attempting  to  Change  Result. 

Sec.  6359.  Every  officer  or  clerk  of  election  who  aids  in  changing 
or  destroying  any  poll  list,  or  in  placing  any  ballots  in  the  ballot  box, 
or  taking  any  therefrom,  or  adds,  or  attempts  to  add,  any  ballots  to 
those  legally  polled  at  such  election,  either  by  fraudulently  introducing 
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the  same  into  the  ballot  box  before  or  after  the  ballots  therein  have 
been  counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix 
with  the  ballots  polled  any  other  ballots,  while  the  same  are  being 
counted  or  canvassed,  or  at  any  other  time,  with  intent  to  change  the 
result  of  such  election,  or  allows  another  to  do  so,  when  in  his  power 
to  prevent  it,  or  carries  away  or  destroys,  or  knowingly  allows  another 
to  carry  away  or  destroy,  any  poll  list,  ballot  box,  or  ballots  lawfully 
polled,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6359. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  4. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  48;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Attempt  of  Officer  to  Ascertain  Vote. 

Sec.  6360.  Every  officer,  judge,  or  clerk  of  an  election,  who,  pre- 
vious to  putting  the  ballot  of  an  elector  in  the  ballot  box,  attempts  to 
find  out  any  name  on  such  ballot,  or  who  opens,  or  suffers  the  folded 
ballot  of  any  elector  which  has  been  handed  in,  to  be  opened  or  ex- 
amined previous  to  putting  the  same  into  the  ballot  box,  or  who  makes, 
or  places  any  mark  or  device  on  any  folded  ballot,  with  a  view  to  as- 
certain the  name  of  any  person  for  whom  the  elector  has  voted,  or 
who,  without  the  consent  of  the  elector,  discloses  the  name  of  any 
person  which  such  officer,  judge,  or  clerk  has  fraudulently  or  illegally 
discovered  to  have  been  voted  for  by  such  elector,  is  punishable  by 
fine  of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6360. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  3. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  49;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forging  or  Counterfeiting  Returns. 

Sec.  6361.  Every  person  who  forges  or  counterfeits  returns  of  an 
election  purporting  to  have  been  held  at  a  precinct,  town,  or  ward 
where  no  election  was  in  fact  held,  or  wilfully  substitutes  forged  or 
counterfeit  returns  of  election  in  the  place  of  the  true  returns,  for  a 
precinct,  town,  or  ward  where  an  election  was  actually  held,  is  guilty 
of  a  felony. 


Historical:  Rev.  St.  1887,  £ec.  6361. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  4. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  50;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Adding  to  or  Subtracting  From  Votes. 

Sec.  6362.  Every  person  who  wilfully  adds  to  or  subtracts  from 
the  votes  actually  cast  at  an  election,  in  any  returns,  or  who  alters 
such  returns,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6362. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  4. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  51;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Aiding  and  Abetting  Crimes. 

Sec.  6363.  Every  person  who  aids  or  abets  in  the  commission  of 
any  of  the  offenses  mentioned  in  the  four  preceding  sections,  is  pun- 
ishable by  imprisonment  in  the  county  jail  for  the  period  of  six 
months,  or  in  the  State  Prison  not  exceeding  two  years. 
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Historical:  Rev.  St.  1887,  Sec.  6363. 

California  Legislation:  Similar  with 
additional   clauses:     Pen.   Code  1872, 


Sec.  52;  same  as  amended:  Deering'a 
Code,  ib.;  Kerr's  Code,  ib. 


Intimidation,  Corruption  and  Frauds. 

Sec.  6364.  Every  person  who,  by  force,  threats,  menaces,  bribery, 
or  any  corrupt  means,  either  directly  or  indirectly  attempts  to  influ- 
ence any  elector  in  giving  his  vote,  or  to  deter  him  from  giving  the 
same,  or  attempts  by  any  means  whatever,  to  awe,  restrain,  hinder,  or 
disturb  any  elector  in  the  free  exercise  of  the  right  of  suffrage,  or 
furnishes  any  elector  wishing  to  vote,  who  cannot  read,  with  a  ticket, 
informing  or  giving  such  elector  to  understand  that  it  contains  a 
name  written  or  printed  thereon  different  from  the  name  which  is 
written  or  printed  thereon,  or  defrauds  any  elector  at  any  such  elec- 
tion, by  deceiving  and  causing  such  elector  to  vote  for  a  different  per- 
son, for  any  office,  than  he  intended  or  desired  to  vote  for;  or  wh^, 
being  officer,  judge,  or  clerk  of  any  election,  while  acting  as  such, 
induces,  or  attempts  to  induce,  any  elector,  either  by  menace  or  re- 
ward, or  promise  thereof,  to  vote  differently  from  what  such  elector 
intended  or  desired  to  vote,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6364. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  1. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  53; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Riotous  Conduct  and  Interference  With  Election. 

Sec.  6365.  Any  person  who  wilfully  disturbs,  or  is  guilty  of  any 
riotous  conduct  at  or  near,  any  election  place  or  voting  precinct,  with 
intent  to  disturb  the  same,  or  interferes  with  the  access  of  the  elec- 
tors to  the  polling  place,  or  in  any  manner,  with  the  free  exercise  of 
the  election  franchise  of  the  voters,  or  any  voter  there  assembled,  or 
disturbs  or  interferes  with  the  canvassing  of  the  votes,  or  with  the 
making  of  the  returns,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6365. 
See  11  Ter.  Ses.  (1881)  257,  Sec.  5. 

California  Legislation :    Similar  in 


part:  Pen.  Code  1872,  Sec.  59;  Deer- 
ing's  Code,  ib.;  different:  Kerr's  Code, 
ib. 


Betting  on  Elections. 

Sec.  6366.  Every  person  who  makes,  offers,  or  accepts  any  bet  or 
wager  upon  the  result  of  any  election,  or  upon  the  success  or  failure 
of  any  person  or  candidate,  or  upon  the  number  of  votes  to  be  cast, 
either  in  the  aggregate  or  for  any  particular  candidate,  or  upon  the 
vote  to  be  cast  by  any  person,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6366. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  60; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Offenses  Not  Otherwise  Provided  for. 

Sec.  6367.  Every  person  who  wilfully  violates  any  of  the  provi- 
sions of  the  laws  q£  this  State  relating  to  elections  is,  unless  a  dif- 
ferent punishment  for  such  violation  is  prescribed  by  law,  punishable 
by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the 

Stat*3  Prison  not  exceed'    •  f«ve  years,  or  by  both. 
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Historical:  Rev.  St.  1887,  Sec.  6367. 

California  Legislation :  Same  ex- 
cept "Code"  for  "Law":     Pen.  Code 

Sale  of  Liquor  on  Election  Day. 

Sec.  6368.  No  spirituous,  malt,  vinous  or  intoxicating  liquor  shall 
be  sold  at  retail  or  given  away,  nor  shall  any  saloon  or  bar  room,  or 
place  where  such  liquor  is  sold  or  given  away,  be  open  on  any  general 
election  day  from  the  hour  of  six  o'clock  A.  M.  to  the  hour  of  eight 
o'clock  P.  M.  within  this  State,  or  within  the  limits  of  any  incorpo- 
rated city  or  town  thereof.  Whoever  violates,  or  in  any  manner  aids 
another  in  violating,  the  provisions  of  this  section,  shall  be  punished 
by  a  fine  not  exceeding  one  hundred  dollars  and  not  less  than  twenty- 
five  dollars,  and  the  revocation  of  the  license  of  any  saloon  or  bar 
room  wherein  such  liquor  is  sold  or  given  away. 

No  person  shall  introduce  in  any  way  into  any  polling  place  on 
election  day,  until  after  the  vote  is  canvassed  and  counted,  any  spir- 
ituous, malt,  vinous  or  intoxicating  liquor,  and  any  election  officer 
drinking  any  such  liquor  in  such  place,  or  being  intoxicated  therein 
during  such  election  or  counting,  shall  be  imprisoned  in  the  county 
jail  not  exceeding  six  months,  or  be  fined  not  exceeding  three  hundred 
dollars,  or  both. 

Historical:  Laws  1899,  27,  Sec.  1; 
re-enacting  Laws  1890-91,  50,  Sec.  1. 

Tampering  With  Certificates  of  Nomination  or  Ballots. 

Sec.  6369.  No  person  shall  falsely  make,  or  make  oath  to,  or  fraud- 
ulently deface,  or  fraudulently  destroy,  any  certificate  of  nomination, 
or  any  part  thereof,  or  file,  or  receive  for  filing,  any  certificate  of 
nomination,  or  letter  of  withdrawal,  knowing  the  s&nae  or  any  part 
thereof  to  be  falsely  made,  or  suppress  any  certificate  of  nomination 
which  has  been  duly  filed,  or  any  part  thereof,  or  wilfully  delay  the 
delivery  of  any  ballots,  or  f©rge  or  falsely  make  the  official  endorse- 
ment on  the  ballot,  or  wilfully  destroy  any  ballot.  Every  person  vio- 
lating any  of  the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  felony,  and,  upon  conviction  thereof  in  any  court  of  competent  juris- 
diction, shall  be  punished  by  imprisonment  in  the  Penitentiary  for  a 
period  of  not  less  than  one  year  nor  more  than  five  years. 

Historical:    Laws  1899,  27,  Sec.  2; 
re-enacting-  Laws  1890-91,  50,  Sec.  2. 

Destroying  and  Defacing  Supplies. 

Sec.  6370.  No  person  shall,  during  the  election,  remove  ©r  destroy 
any  of  the  supplies  or  conveniences  placed  in  the  booths  or  compart- 
ments for  the  purpose  of  enabling  the  voter  to  prepare  his  ballot,  or 
prior  to,  or  on  the  day  of,  election,  wilfully  deface  or  destroy  any  list 
of  candidates  posted  in  accordance  with  the  provisions  of  Title  3  of  the 
Political  Code  concerning  elections.  No  person  shall,  during  an  elec- 
tion, tear  down  or  deface  the  cards  printed  for  the  instruction  of 
voters.  Every  person  wilfully  violating  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof  in  any  court  of  competent  jurisdiction,  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars. 


1872,  Sec.  61;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 
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Historical:  Laws  1899,  27,  Sec.   3;  and  the  reference  must  be  to  the  act 

pe-enacting  Laws  1890-91,  50,  Sec.  3.  or  title  concerning  elections. 
-Title  3  of  the  Political  Code  concern-  Cross  Reference:   Pol.  Code.  Tit.  3, 

frig-  eleetfcoag",  inserted  for  "this  act".  Sees.  344-484. 
The  "asetf*  contains  no  such  provisions 

Electioneering. 

Sec.  6371.  No  officer  of  election  shall  do  any  electioneering  on  elec- 
tion day.  No  person  shall  do  any  electioneering  on  election  day  within 
any  polling  place,  or  any  building  in  which  an  election  is  being  held, 
or  within  one  hundred  feet  thereof,  nor  obstruct  the  doors  or  entries 
thereto,  or  prevent  free  ingress  to,  and  egress  from,  said  building. 
Any  election  officer,  sheriff,  constable  or  other  peace  officer  is  hereby 
authorized,  and  it  is  hereby  made  the  duty  of  any  such  officer,  to  ar- 
rest any  person  violating  any  of  the  provisions  of  this  section,  and 
such  offender  shall  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars,  or  less  than  twenty-five  dollars. 

Historical:  Laws  L8&9,  2.7,  Sec.  4; 
re-enacting-  Laws  50,  Sec.  4. 

Attempt  to  Influence  Votes. 

Sec.  6372.  No  person  shall  attempt  to  influence  the  vote  of  any 
elector  by  means  of  a  promise  or  a  favor,  or  by  means  of  violence 
or  threats  of  violence,  or  threats  of  withdrawing  custom  or  dealing 
in  business  or  trade,  or  enforcing  the  payment  of  a  debt,  or  discharg- 
ing from  employment,  or  bringing  a  suit  or  criminal  prosecution,  or 
any  other  threat  of  injury  to  be  inflicted  by  him,  or  by  any  other 
means. 

Historical:  Laws  1899,  27,  Sec.  5; 
re-enacting  Laws  1890-91,  50,  Sec.  5. 

Bribery  of  Electors. 

Sec.  6373.  No  person  shall  in  any  way  offer  a  bribe  to  an  elector 
to  influence  his  vote. 

Historical:  Laws  1899,  27,  Sec.  6; 
re-enacting  Laws  1890-91,  50,  Sec.  6. 

Fraudulent  Permission  of  Registration. 

Sec.  6374.  Any  registry  agent,  or  other  person,  who  m  any  man- 
ner shall  wilfully  or  corruptly  permit  any  person  not  entitled  to  reg- 
istration or  to  a  certificate  of  registration,  to  be  registered  or  have  a 
certificate  of  registration,  or  who  delays  or  fails  to  deliver  the  certified 
copies  of  the  official  register  and  the  check  list  to  the  judges  of  elec- 
tion as  required  by  law,  or  who  permits  any  person  to  register  after 
the  date  on  which  the  registration  books  close,  or  who  shall  otherwise 
wilfully  or  corruptly  violate  any  of  the  provisions  of  the  law  govern- 
ing elections,  the  penalty  for  which  is  not  herein  specially  pre- 
scribed, shall  be  punished  for  each  and  every  offense  by  imprisonment 
in  the  Penitentiary  for  a  term  of  not  less  than  one  year  nor  more 
than  five  years,  or  by  a  fine  of  not  less  than  one  hundred  nor  more 
than  two  thousand  dollars,  or  by  both  such  fine  and  imprisonment  in 
the  discretion  of  the  court. 


Historical:  Laws  1899,  27,  Sec.  7; 
re-cnactine-  Laws  1890-91.  50,  Sec.  7. 
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Illegal  Registration  by  Voter. 

Sec.  6375.  Any  person  who  shall  wilfully  cause,  or  endeavor  to 
cause,  his  name  to  be  registered  in  any  other  election  district  than  that 
in  which  he  resides,  or  will  reside  prior  to  the  day  of  the  next  ensuing 
election,  except  as  herein  otherwise  provided,  and  any  person  who 
shall  cause,  or  endeavor  to  cause,  his  name  to  be  registered,  knowing 
that  he  is  not  a  qualified  elector,  and  will  not  be  a  qualified  elector  on 
or  before  the  day  of  the  next  ensuing  election,  in  the  election  district 
in  which  he  causes  or  endeavors  to  cause  such  registry  to  be  made, 
and  any  person  who  shall  induce,  aid  or  abet  any  one  in  the  commis- 
sion of  either  of  the  acts  in  this  section  enumerated  and  described, 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  five  hundred 
dollars,  or  be  confined  in  the  county  jail  for  not  less  than  one  month 
nor  more  than  six  months,  or  both. 

Historical:  Laws  18  9  9,  2  7,  Sec.  8; 
re-enacting  Laws  1890-91,  50,  Sec.  8. 

Placing  Placards  in  Booths. 

Sec.  6376.  Any  person  or  officer  of  election  who  shall  put,  or  per- 
mit to  be  put,  into  a  voting  booth,  any  placard,  notice  or  device,  ex- 
cept the  sample  ballots  and  cards  of  instruction  as  by  law  provided, 
intended  or  likely  to  call  the  attention  of  the  voter  to  any  candidate, 
or  to  urge  the  voter  to  vote  for  any  particular  candidate,  or  shall  put, 
or  allow  anything  to  be  put,  into  such  booths  for  the  use  or  comfort 
of  the  voter  whereby  the  claims  of  any  candidate  are  urged  upon  the 
voter,  either  directly  or  indirectly,  shall  be  imprisoned  in  the  county 
jail  not  to  exceed  three  months,  or  fined  not  to  exceed  five  hundred 
dollars,  or  both. 

Historical:  Laws  1899,  27,  Sec.  9; 
re-enacting-  Laws  1890-91,  50,  Sec.  9. 

Prostitutes  Offering  to  Vote. 

Any  prostitute  or  inmate  of  a  house  of  ill  fame  who  offers  to  vote 
or  register  as  an  elector  is  guilty  of  a  misdemeanor.   Section  360. 

Prostitute  Making  False  Statement  as  to  Electoral  Qualifications. 

Any  prostitute  or  inmate  of  a  house  of  ill  fame  who  makes  a  false 
statement  when  challenged  as  to  electoral  qualifications  is  guilty  of 
a  misdemeanor.  Section  363. 

Use  of  Unstamped  Ballot  at  Election. 

A  judge  of  election  who  deposits  a  ballot  not  bearing  the  official 
stamp  in  the  ballot  box  is  guilty  of  a  misdemeanor.    Section  426a. 

Ascertaining  Count  of  Election  Before  Close  of  Polls. 

Persons  ascertaining  or  disclosing  the  progress  of  the  count  at 
an  election  before  the  close  of  the  polls  in  precincts  having  two  sets 
of  election  officers  are  guilty  of  felony.    Section  445. 

Offenses  Against  Primary  Election  Laws. 

Persons  violating  the  primary  election  laws  are  guilty  of  a  misde- 
meanor.   Section  380. 
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TITLE  4. 

OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER. 


Secti 
6380. 
6381. 

6382. 
6383. 
«384. 
G385. 

6386. 
6387. 


on 


Bribery  of  executive  officers. 

Asking  or  receiving  bribes. 

Resisting  officers. 

Asking    or    receiving  rewards. 

Officers  not  to  purchase  scrip. 

Presentation       of  fraudulent 

bills. 

Buying  appointments. 
Making   appointments   for  re- 
ward. 


Section 

6388.  Intrusion  into  office  and  hold- 
ing over. 

6389.  Withholding    books    and  rec- 
ords from  successor. 

6390.  Application   of   preceding  sec- 
tions. 

6391.  Disqualified  person  holding  of- 
fice. 

63  92.     Violation  of  revenue  laws. 


Cross  Reference  Headings. 


Making  a  profit  out  of  public  money. 

Bribery  of  State  Treasurer. 

State  Treasurer  making  profit  out  of 
State  funds. 

Official  neglect  of  State  Treasurer. 

Same:  Neglect  to  keep  money  in  vault. 

Refusal  by  railroad  employees  to  aid 
Dairy,  Pood  and  Oil  Commis- 
sioner. 

Malfeasance  in  office  by  Livestock  In- 
spectors. 

Malfeasance  in  office  by  Bank  Com- 
missioner. 

Bank  Commissioner  improperly  di- 
vulging information. 

Obstruction  of  State  Examiner. 

Refusal  to  make  returns  to  State  Ex- 
aminer. 

Refusal  to  furnish  information  to 
State  Examiner. 

Acceptance  of  bribe  by  State  Exam- 
iner. 


Malfeasance  in  office  by  State  Land 
Commissioner,  etc. 

Failure  of  officers  to  make  reports. 

Failure  to  keep  account  of  fees. 

Neglect  of  count"  officers  to  account 
for  fees. 

Officer  accepting  fee  from  pensioner. 

Neglect  of  county  treasurer. 

Bribery  of  county  treasurer  to  secure 
deposits. 

Illegal  use  of  county  funds. 
Violations  of  law  governing  pamphlet 
publications. 

Officers     letting      printing  contracts 
without   the  State. 

Failure   of  city   treasurer  to  publish 
reports. 

Failure  of  school  trustees  to  pay  over 
proceeds  of  bond  sales. 

Officers  of  Penitentiary  becoming  in- 
terested in  contracts. 

Directors  of  irrigation  district  becom- 
ing interested   in  contracts. 


Bribery  of  Executive  Officers. 

Sec.  6380.  Every  person  who  gives  or  offers  any  bribe  to  any  ex- 
ecutive officer  of  this  State,  with  intent  to  influence  him  in  respect  to 
any  act,  decision,  vote,  opinion,  or  other  proceeding  as  such  officer,  is 
guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6380. 
See  Cr.  and  P.   (1864)   Sec.  93. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  67;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Asking  or  Receiving  Bribes. 

Sec.  6381.  Every  executive  officer  or  person  elected  or  appointed 
to  an  executive  office,  who  asks,  receives,  or  agrees  to  receive,  any 
bribe  upon  any  agreement  or  understanding  that  his  vote,  opinion,  or 
action  upon  any  matter  then  pending,  or  which  may  be  brought  be- 
fore him  in  his  official  capacity,  shall  be  influenced  thereby,  is  guilty 
)f  a  felony,  and  forfeits  his  office. 


Historical:  Rev.  St.  1887,  Sec.  6381. 
See  Cr.  and  P.  (1864)  Sec.  94. 

California     Legislation:  Similar: 


Pen.  Code  1  872,  Sec.  68;  Deering's 
Code,  ib.:  Kerr's  Code,  ib. 
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[Resisting  Officers. 

Sec.  6382.    Every  person  who  attempts  by  means  of  any  threat  or 

violence,  to  deter  or  prevent  any  executive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  or  who  knowingly  resists 
by  the  use  of  force  or  violence,  such  officer,  in  the  performance  of 
his  duty,  is  punishable  by  fine  not  exceeding  five  thousand  dollars  or 
imprisonment  in  the  State  Prison  not  exceeding  five  years,  or  both. 


Historical:  Rev.  St.  1887,  Sec.  6  382. 
See  Cr.  and  P.  (1864)  Sec.  100. 

California  Legislation:  Same  except 
"and"    for   "or"    before  "imprison- 


ment" line  6,  "county  jail"  for  "State 
Prison",  and  "or  both",  last  words, 
omitted:  Pen.  Code  1872,  Sec.  69; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Asking  or  Receiving  Rewards. 

Sec.  6383.  Every  executive  officer  who  asks  or  receives  any  emol- 
ument, gratuity,  or  reward,  or  any  promise  thereof,  excepting  such 
as  may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor. 


6383. 


Historical:   Rev.  St.  1887,  Sec. 
See  Cr.  and  P.  (1864)  Sec.  113. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  70;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


hS1 


t  to  Purchase  Scrip. 

ec.  6384.  Every  officer  or  person  prohibited  by  the  laws  of  this 
State  from  becoming  a  purchaser  at  sales,  or  from  purchasing  scrip, 
or  other  evidences  of  indebtedness,  who  violates  any  of  the  provisions 
of  such  laws,  is  punishable  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  State  Prison  not  more  than  five 
years. 


Historical:  Rev.  St.  1887,  Sec.  638  4. 
See  8  Ter.  Ses.  (1875)   667,  Sec.  5. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  71;  Deering's 
Code,  ib. ;  Kerr's  Code,  ib. 


Presentation  of  Fraudulent  Bills. 

Sec.  6385.  Every  person  who,  with  intent  to  defraud,  presents  for 
allowance  or  for  payment  to  any  State  board  or  officer,  or  to  any 
county,  town,  city,  ward,  or  village  board  or  officer,  authorized  to  al- 
low or  pay  the  same  if  genuine,  any  false  or  fraudulent  claim,  bill,  ac- 
count, voucher,  or  writing,  is  guilty  of  a  felony. 


Historical:   Rev.  St.  1887,  Sec.  6  385. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  72;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Presenting  False  Bounty  Claims:  A 
prosecution  for  presenting-  a  false 
bounty  claim  to  the  board  of  county 
commissioners  may  be  maintained  un- 
der this  section,  although  the  ac- 
cused might  also  be  prosecuted  for 
making  a  false  affidavit  to  the  claim 
under  Laws  19  01,  2  05,  Sec.  4.  State 
v.  Adams  (19  05)  10  Ida.  5  91;  69  Pac. 
398. 

Buying  Appointments. 

Sec.  6386.    Every  person  who 


Consummation  of  Offense:  The  of- 
fense defined  by  this  section  is  con- 
summated when  a  false  or  fraudu- 
lent claim  is  presented  with  intent  to 
defraud;  it  is  not  necessary  that  the 
fraudulent  claim  be  allowed  or  paid 
in  order  to  procure  a  conviction.  State 
v.  Adams  (1905)  10  Ida.  591;  79  Pac. 
398. 


Information: 

this  section  held 
Adams  (1904)  9 
258. 


Information  under 
sufficient.     State  v. 
Ida.    582;    75  Pac. 


gives  or  offers  any  gratuity  or  re- 
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ward,  Sn.  consideration  that  he  or  any  other  person  shall  t>e  appointed 
to  any  public  office,  or  shall  be  permitted  to  exercise  or  discharge  the 
duties  thereof,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  87,  Sec.  6386. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  73;  Deering's  Codte* 
ib.;  Kerr's  Code,  ib 


Making  Appointments  for  Reward. 

Sec.  6387.  Every  public  officer  who,  for  any  gratuity  or  reward, 
appoints  another  person  to  a  public  office,  or  permits  another  person 
to  exercise  or  discharge  any  of  the  duties  of  his  office,  is  punishable 
by  a  fine  not  exceeding  five  thousand  dollars,  and  in  addition  thereat 
forfeits  his  office. 

additional  provision:  Pen.  Code  187\ 
Sec.    74;    Deering's  Code,   ib.:.  K&rr*a 

Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  6387. 
See  Cr.  and  P.  (1864)  Sec.  115. 

California  Legislation:    Same  with 


Intrusion  Into  Office  and  Holding  Over. 

Sec.  6388.  Every  person  who  willfully  and  knowingly  intrudes 
himself  into  any  public  office  to  which  he  has  not  been  elected  or  ap- 
pointed, and  every  person  who,  having  been  an  executive  officer,  wil- 
fully exercises  any  of  the  functions  of  his  office  after  his  term  has  ex- 
pired, and  a  successor  has  been  elected  or  appointed  and  has  quali- 
fied, is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6388. 

California  Legislation:  Same:  Pen. 
Code,   1872,  Sec.   75;   Deering's  Code, 


ib.;  Kerr's  Code,  ibt 

Cited:  People  v.  Havird  (1889>  2 
Ida.  531;   25  Pac.  294. 


Withholding  Books  and  Records  From  Successor. 

Sec.  6389.  Every  officer  whose  office  is  abolished  by  law,  or  whcv 
after  the  expiration  of  the  time  for  which  he  may  be  appointed  or 
elected,  or  after  he  has  resigned  or  been  legally  removed  from  office, 
wilfully  and  unlawfully  withholds  or  detains  from  his  successor,  or 
other  person  entitled  thereto,  the  records,  papers,  documents,  or  other 
writings  appertaining  or  belonging  to  his  office,  or  mutilates,  destroys* 
or  takes  away  the  same,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6389. 
See  Cr.  and  P.  (1864)  Sec.  97. 


California     Legislation : 


Similar: 


Pen.  Code  1872,  Sec.  76;  Deering's 
Code,  ib.;  as  amended:  Kerr's  Cod«, 
ib. 


Application  of  Preceding  Sections. 

Sec.  6390.  The  various  provisions  of  this  title  apply  to  adminis* 
trative  and  ministerial  officers,  in  the  same  manner  as  if  they  were' 
mentioned  therein. 


Historical:  Rev.  St.  1887,  Sec.  6390. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  77;  Deering's  Cod<^ 
ib.;   Kerr's  Code,  ib. 


Disqualified  Person  Holding  Office. 

Sec.  6391.  Every  person  not  a  legal  voter  and  possessing  all  the 
qualifications  prescribed  for  voters,  or  who  is  under  any  disqualifi- 
cation created  by  the  laws  of  this  State,  who  holds  or  exercises  any 
office,  is  guilty  of  a  misdemeanor- 


Historical:  Rev.  St.  18  87,  Sec.  63  91. 
See  13  Ter.  Ses.   (1885)   10  6,  Sec.  44- 
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Violation  of  Revenue  Laws. 

Sec.  6392.  Any  officer  who,  at  the  same  time,  performs  the  duties 
of  any  two  officers,  in  any  manner  connected  with  the  public  revenue, 
except  in  the  manner  expressly  provided  by  law,  or  any  collecting  or 
disbursing  officer  who  refuses  or  neglects  the  performance  of  the 
duties  required  of  him  by  the  title  "Revenue"  of  the  Political  Code,  is 
guilty  of  a  felony,  and  on  conviction  thereof  must  be  punished  by 
imprisonment  in  the  State  Prison  for  not  more  than  one  year,  or  by 
a  fine  of  not  less  than  two  hundred  nor  more  than  one  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment,  and  must  forthwith  be  re- 
moved from  office. 

Historical:  Rev.  St.  1887,  Sec.  6392. 
See  8  Ter.  Ses.  (1875)  475,  Sec.  99. 

Making  a  Profit  Out  of  Public  Money. 

The  making  of  profit  out  of  State,  county,  city,  town,  township,  or 
school  district  money,  or  using  the  same  for  any  purpose  not  author- 
ized by  law  by  any  public  officer  shall  be  deemed  a  felony :  Const.  Art. 
7,  Sec.  10. 

Bribery  of  State  Treasurer. 

Bribery  of  Treasurer  in  order  to  secure  the  unlawful  deposit  of 
State  funds  constitutes  a  felony :  Section  134. 

State  Treasurer  Making  Profit  Out  of  State  Funds. 

State  Treasurer  making  profit  out  of  the  unlawful  deposit  or 
loan  of  State  funds  is  guilty  of  felony:    Section  182. 

Official  Neglect  of  State  Treasurer. 

State  Treasurer  who  fails  or  refuses  to  do  any  act  required  by 
the  law  relating  to  the  deposit  of  State  funds  is  guilty  of  a  misde- 
meanor: Section  133. 

Same :  Neglect  to  Keep  Money  in  Vault. 

State  Treasurer  neglecting  to  Iieep  money  in  the  Treasury  vault 
is  guilty  of  felony:    Section  118a. 

Hefusal  by  Railroad  (Employes  to  Aid  Dairy,  Food  and  Oil  Commissioner. 

Refusal  by  railroad  employes  to  render  aid  to  the  Dairy,  Food  and 
Oil  Commissioner  in  tracing  prohibited  articles  constitutes  a  misde- 
meanor:   Section  1147. 

Malfeasance  in  Oflice  by  Livestock  Inspectors. 

State  Veterinary  Surgeon  or  livestock  inspectors  who  oppress  or 
wrong  any  person  under  color  of  their  office  are  guilty  of  a  misde- 
meanor:   Section  1172. 

Malfeasance  in  Oflice  by  Bank  Commissioner. 

Malicious  application  by  the  Bank  Commissioner  for  the  appoint- 
ment of  a  receiver  for  a  bank  is  a  felony:    Section  3005. 

Bank  Commissioner  Improperly  Divulging  Information. 

Bank  Commissioner  or  assistants  who  improperly  divulge  informa- 
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tion  obtained  in  the  course  of  their  business  are  guilty  of  a  felony: 
Section  3008. 

Obstruction  of  State  Examiner. 

Persons  obstructing  the  State  Examiner  in  the  discharge  of  his 
duties  are  guilty  of  felony:    Section  182. 

Refusal  to  Make  Returns  to  State  Examiner. 

Officers  refusing  to  make  returns  to  the  State  Examiner  are  guilty 
of  a  felony:    Section  180. 

Refusal  to  Furnish  Information  to  State  Examiner. 

Persons  refusing  access  to  the  State  Examiner  to  books  or  papers 
or  refusing  to  furnish  information  are  guilty  of  felony :    Section  183, 

Acceptance  of  Bribe  by  State  Examiner. 

State  Examiner  who  receives  a  fee  in  the  performance  of  the  du- 
ties of  his  office,  is  guilty  of  felony:    Section  185. 

Malfeasance  in  Office  by  State  Land  Commissioner,  Etc. 

State  Land  Commissioner  or  other  employee  of  the  Land  Board 
who  makes  a  false  oath  or  divulges  information  in  regard  to  State 
land  is  guilty  of  felony:    Section  1565. 

Failure  of  Officers  to  Make  Reports. 

State  officers  failing  to  make  reports  as  required  by  law  are  guilty 
of  a  misdemeanor:    Section  281. 

Failure  to  Keep  Account  of  Fees. 

Officers  who  fail  to  keep  an  account  of  fees  received  by  them  are 
guilty  of  a  misdemeanor:    Section  342. 

ITeglect  of  County  Officers  to  Account  for  Fees. 

Neglect  or  refusal  of  any  county  officer  or  deputy  to  account  for, 
and  pay  into  the  county  treasury,  any  money  received  as  fees,  in  ex- 
cess of  expenses,  constitutes  embezzlement  of  public  funds:  Const. 
Art.  18,  Sec.  9.    See  also  Pol.  Code,  Section  2116. 

Officer  Accepting  Fee  From  Pensioner. 

A  judge  or  county  officer  who  accepts  a  fee  from  a  pensioner  for 
administering  an  oath  or  giving  a  certificate  in  pension  matters  is 
guilty  of  a  misdemeanor :   Section  2129a. 

Neglect  of  County  Treasurer. 

Neglect  of  county  treasurer  to  perform  any  act  required  by  the? 
county  depository  law,  constitutes  a  misdemeanor:    Section  2020. 

Bribery  of  County  Treasurer  to  Secure  Deposits. 

Br  ibery  of  the  county  treasurer  by  a  bank  or  any  one  interested 

therein  in  order  to  secure  a  deposit  of  county  funds  contrary  to  law, 
constitutes  a  felony:    Section  £021. 

Illegal  Uae  of  County  Filnas. 

The?  making  £>i  tfronu  or  the  use.  loan  or  deposit  of  county  funds 
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by  the  county  treasurer  In  a  manner  other'  than  is  authorized  by  law 
constitutes  a  felony:    Section  2019. 

Violations  of  Law  Governing  Pamphlet  Publications. 

Officers  violating  the  requirements  of  Section  343a  governing 
pamphlet  publications  of  the  Constitution  and  laws  are  guilty  of  a 
misdemeanor  :    Section  343b. 

Officers  Letting  Printing  Contracts  Without  the  State. 

.Officers  letting  contracts  for  State  or  county  printing  without  the 
State  or  county  are  guilty  of  a  misdemeanor  :  Section  1476a. 

Esdlure  of  City  Treasurer  to  Publish  Reports. 

City  or  village  treasurer  who  fails  to  publish  financial  statements 
required  by  Section  2258  is  guilty  of  misdemeanor :    Section  2260. 

Failure  of  School  Trustees  to  Pay  Over  Proceeds  of  Bond  Sales. 

School  trustees  failing  to  pay  into  the  county  treasury  money  aris- 
ing from  the  sale  of  school  district  bonds  are  guilty  of  felony:  Sec- 
tion 650. 

Officers  of  Penitentiary  Becoming  Interested  in  Contracts. 

Penitentiary  officers  who  become  interested  in  contracts  for  sup- 
plies to  be  furnished  to,  or  buildings  to  be  constructed  for,  the  Peni- 
tentiary are  subject  to  fine:    Section  8484. 

Directors  of  Irrigation  District  Becoming  Interested  in  Contracts, 

Directors  or  officers  of  irrigation  districts  becoming  interested  in 
contracts  with  the  district  are  guilty  of  a  misdemeanor :  Section  2390. 


TITLE  5. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 


SectYon 

6410.    Alteration  of  bills. 

,6411^     Alteration   of   enrolled  copies. 

6412.  Offering-   bribes   to  legislators. 

6413.  Legislators  receiving  bribes. 


Section- 

6414.  Refusal  to  testify  before  Leg- 
islature. 

6415.  Disqualification   to   hold  office 
on  conviction. 

6416.  Lobbying. 


Cross  Reference  Headings. 

Usurpation  of     office     by  legislative     j     Refusal  to  testify  in  election  contests 
member.  before  Legislature. 

Alteration  of  Bills. 

Sec.  6410.  Every  person  who  fraudulently  alters  the  draft  of  any 
bill  or  resolution  which  has  been  presented  to  either  of  the  Houses 
composing  the  Legislature,  to  be  passed  or  adopted,  with  intent  to 
procure  it  to  be  passed  or  adopted  by  either  House,  or  certified  by  the 
presiding  officer  of  either  House,  in  language  different  from  that  in- 
tended by  such  House,  is  guilty  of  felony. 


Historical:  Rev.  St.  1887,  Sec.  6410. 
California  Legislation:   Same:  Pen, 


Code  1872,  Sec.  83;  Deering's  Code, 
»b.;    Kerr's   Code,  ib- 
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Alteration  of  Enrolled  Copies. 

Sec.  6411.  Every  person  who  fraudulently  alters  the  enrolled  copy 
of  any  bill  or  resolution  which  has  been  passed  or  adopted  by  the  Leg- 
islature with  intent  to  procure  it  to  be  approved  by  the  Governor,  or 
certified  by  the  Secretary  of  State,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from  that  in  which  it 
was  passed  or  adopted  by  the  Legislature,  is  guilty  of  felony. 


Historical:   Rev.  St.  1887,  Sec.  6411. 

California  Legislation :  Same  except 
"of  this  State"  inserted  after  "Legis- 


lature", line  3:  Pen.  Code  1872,  Sec. 
84;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Offering  Bribes  to  Legislators. 

Sec.  6412.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for  him,  or  at- 
tempts by  menace,  deceit,  suppression  of  truth,  or  any  corrupt  means, 
to  influence  a  member  in  giving  or  withholding  his  vote,  or  in  not  at- 
tending the  House  or  any  committee  of  which  he  is  a  member 
guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6412. 
See  Cr.  and  P.  (1864)  Sec.  92. 

California      Legislation:  Similar: 


Pen.  Code  1872,  Sec.  85;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Legislators  Receiving  Bribes. 

Sec.  64-13.  Every  member  of  either  of  the  Houses  composing  the 
Legislature  of  this  State  who  asks,  receives,  or  agrees  to  receive,  any 
bribe,  upon  any  understanding  that  his  official  vote,  opinion,  judg- 
ment, or  action  shall  be  influenced  thereby,  or  shall  be  given  in  any 
particular  mamner,  or  upon  any  particular  side  of  any  question  or 
matter  upon  which  he  may  be  required  to  act  in  his  official  capacity, 
or  gives,  or  offers,  or  promises  to  give,  any  official  vote  in  considera- 
tion that  another  member  of  the  Legislature  shall  give  any  such  vote 
either  upon  the  same  or  another  question,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6413. 
See  Cr.  and  P.  (1864)  Sec.  92. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  86;  Deering's 
Code,  ib.;  additional  provision  as 
amended:    Kerr's  Code,  ib. 


Refusal  to  Testify  Before  Legislature. 

Sec.  6414.  Every  person  who,  being  summoned  to  attend  as  wit- 
ness before  either  House  of  the  Legislature  or  any  committee  thereof, 
refuses  or  neglects,  without  lawful  excuse,  to  attend  pursuant  to  such 
summons,  and  every  person  who,  being  present  before  either  House 
of  the  Legislature  or  any  committee  thereof,  wilfully  refuses  to  be 
sworn  or  to  answer  any  material  and  proper  question,  or  to  produce, 
upon  reasonable  notice,  any  material  and  proper  books,  papers,  or 
documents  in  his  possession  or  under  his  control,  is  guilty  of  a  mis- 
demeanor. 


Historical:  Rev.  St.  1887,  Sec.  6414. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  87;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Disqualification  to  Hold  Office  on  Conviction. 

Sec.  6415.  Every  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,   in  addition  to  the  punishment  pre- 
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scribed,  forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State. 


California  Legislation:    Same:  Pen. 

Lobbying. 

Sec.  6416.  It  shall  be  unlawful  for  any  person,  employed  for  a  pe- 
cuniary consideration,  to  attempt  personally  and  directly  to  influence 
any  member  of  the  Legislature  to  vote  for  or  against  any  measure 
pending  therein,  otherwise  than  by  appearing  before  the  regular  com- 
mittees thereof  when  in  session,  or  by  newspaper  publication,  by  pub- 
lic addresses  or  by  written  or  printed  statements,  arguments  or 
briefs,  two  copies  whereof  shall  first  be  deposited  with  the  Secretary 
of  State.  No  officer,  agent,  appointee  or  employee  of  the  State  of 
Idaho,  or  of  the  United  States,  shall  attempt  to  influence  any  member 
of  the  Legislature  to  vote  for  or  against  any  measure  pending  therein, 
affecting  the  private  interest  of  such  person,  except  in  the  manner 
authorized  herein.  Any  person  violating  any  of  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  imprisonment  in  the  county  jail  not  to  exceed  six  months  and  by 
fine  not  to  exceed  two  hundred  dollars :  Provided,  That  this  section 
shall  not  apply  to  persons  representing  or  appearing  for  any  munici- 
pality in  this  State. 

Historical:  Laws  1907,  4,  Sees.  1,  2, 

Usurpation  of  Office  by  Legislative  Member. 

Member  of  the  Legislature  who  accepts  an  appointment  to,  and 
exercises  the  power  of,  an  office  created  by  the  Legislature  of  which 
he  is  a  member  is  guilty  of  a  misdemeanor:  Section  251. 

Refusal  to  Testify  in  Election  Contests  Before  Legislature. 

Witress  refusing  to  attend  and  testify  in  a  contested  election  of 
Legislaative  or  State  executive  officers,  or  to  produce  books  and  papers 
required  to  be  produced,  is  guilty  of  a  misdemeanor :  Sections  48,  49. 


Historical:  Rev.  St.  18  8  7,  Sec.  6415. 
Cr.  and  P.  (1864)  Sees.  92,  93. 


Code,  1872,  Sec.  88;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE "  6. 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 


Chapter 

1.  Bribery  and  corruption. 

2.  Rescues  and  recaptures. 

3.  Escapes  and  aiding  therein. 

4.  Tampering   with     public  records 


Chapter 

6.  Falsifying  evidence. 

7.  Other     offenses      against  public 


and  documents. 
5.    Perjury  and  subornation  of  per- 


justice. 

8.  Conspiracy. 

9.  Unlawful  exercise   of    the  duties 


of  peace  officers. 


jury. 


CHAPTER  1, 


BRIBERY  AND  CORRUPTION. 


Section 

C430.    Bribery   of  judicial  officers. 


I  Section 

6431.     Receipt  of  bribe  by  officer. 


Ch.  1. 
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Section 

6  432.    Acceptance  of  rewards. 

6433.    Attempt  to     influence  jurors 
and  arbitrators. 

Misconduct  of  jurors  and  ar- 
bitrators. 


6434. 


Section 

6  43  5.     Purchase  of  judgment  by  jus- 
tices and  constables. 

6  43  6.     Forfeiture  of  office  on  convic- 
tion. 

64  37.     Incriminating    testimony  may 
be  required. 


Pen.  Code  1872,  Sec.  92;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Bribery  of  Judicial  Officers. 

Sec.  6430.  Every  person  who  gives  or  offers  to  give  a  bribe  to  any 
judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  or  to  any  per- 
son who  may  be  authorized  by  law  to  hear  or  determine  any  ques- 
tion or  controversy,  with  intent  to  influence  his  vote,  opinion,  or  de- 
cision upon  any  matter  or  question  which  is  or  may  be  brought  before 
him  for  decision,  is  guilty  of  a  felony. 

Historical:   Rev.  St.  1887,  Sec.  6430. 
See  Cr.  and  P.  (1864)  Sec.  92. 

California      Legislation :  Similar: 

Receipt  of  Bribe  by  Officer. 

Sec.  6431.  Every  judicial  officer,  juror,  referee,  arbitrator,  or 
umpire,  and  every  person  authorized  by  law  to  hear* or  determine  any 
question  or  controversy,  who  asks,  receives,  or  agrees  to  receive,  any 
bribe,  upon  any  agreement  or  understanding  that  his  vote,  opinion,  or 
decision  upon  any  matters  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is  guilty  of  a 
felony. 


Historical : 

See   Cr.  and 

California 


Rev.  St.  1887,  Sec.  6431. 
P.  (1864)  Sec.  92. 

Similar: 


Legislation : 


Pen.  Code  1872,  Sec.  93;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Acceptance  of  Rewards. 

Sec.  6432.  Every  judicial  officer  who  asks  or  receives  any  emol- 
ument, gratuity,  or  reward,  or  any  promise  thereof,  except  such  as 
may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6  432. 
See  Cr.  and  P.  (1864)  Sec.  113. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  94;  Deering's  Code, 
ib.;  additional  provisions  as  amend- 
ed: Kerr's  Code,  ib. 


Attempt  to  Influence  Jurors  and  Arbitrators. 

Sec.  6433.  Every  person  who  corruptly  attempts  to  influence  a 
juror,  or  any  person  summoned  or  drawn  as  a  juror,  or  chosen  as  an 
arbitrator  or  umpire,  or  appointed  a  referee,  in  respect  to  his  verdict 
in,  or  decision  of,  any  cause  pending,  or  about  to  be  brought  before 
him,  either: 

1.  By  means  of  any  communication,  oral  or  written,  had  with 
him,  except  in  the  regular  course  of  proceedings: 

2.  By  means  of  any  book,  paper,  or  instrument  exhibited,  oth- 
erwise than  in  the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or  en- 
treaty; or, 

4.  By  means  of  any  promise  or  assurance  of  any  pecuniary  or 
other  advantage;  is  guilty  of  a  felony. 
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Historical:  Rev.  St.  1887,  Sec.  6433. 
See  Cr.  and  P.   (1864)   Sec.  112. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  95;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Misconduct  of  Jurors  and  Arbitrators. 

Sec.  6434.  Every  juror  or  person  drawn  or  summoned  as  a  juror, 
or  chosen  arbitrator  or  umpire,  or  appointed  referee,  who  either : 

1.  Makes  any  promise  or  agreement  to  give  a  verdict  or  decision 
for  or  against  any  party;  or, 

2.  Wilfully  and  corruptly  permits  any  communication  to  be 
made  to  him,  or  receive  any  book,  paper,  instrument  or  information 
relating  to  any  cause  or  matter  pending  before  him,  except  accord- 
ing to  the  regular  course  of  proceedings — is  guilty  of  a  felony. 


Historical 

See  Cr.  and 


6434. 


Rev.  St.  1887,  Sec. 
P.   (1864)  Sec.  112. 

California  Legislation :  Similar: 


Pen.  Code  1872,  Sec.  96;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Purchase  of  Judgment  by  Justices  and  Constables. 

Sec.  6435.  Every  justice  of  the  peace  or  constable  of  the  same  pre- 
cinct who  purchases,  or  is  interested  in  the  purchase  of,  any  judg- 
ment or  part  thereof  on  the  docket  of,  or  on  any  docket  in  possession 
of,  such  justice,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec 
See  Cr.  and  P.  (1864)  Sec.  114. 

California 


6435. 


Code  1872,  Sec.  97; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Legislation :  Same:  Pen. 

Forfeiture  of  Office  on  Conviction. 

Sec.  6436.  Every  officer  convicted  of  any  crime  denned  in  this 
chapter,  in  addition  to  the  punishment  prescribed,  forfeits  his  office. 


Historical:   Rev.  St.  18  87,  Sec.  643  6. 

California  Legislation:  Same  with 
additional    clause:     Pen.    Code  1872, 


Sec.  98;  Deering's  Code,  ib.;  Kerr's 
Code,  ibk 


Incriminating  Testimony  May  Be  Required. 

Sec.  6437.  No  person  shall  be  excused  from  testifying  or  produc- 
ing documents,  at  the  instance  of  the  State,  in  any  criminal  cause  or 
proceeding  touching  any  offense  relating  to  bribery,  on  the  ground 
that  the  testimony  required  of  him  may  incriminate  him.  But  no 
person  shall  be  prosecuted  or  punished  on  account  of  any  transaction, 
manner  or  thing  concerning  which  he  may  be  so  required  to  testify 
or  produce  evidence :  Provided,  That  no  person  so  testifying  shall 
be  exempt  from  prosecution  and  punishment  for  perjury  in  so  tes- 
tifying. 

Historical:   Laws  1905,  416,  Sec.  1. 

CHAPTER  2. 
EESCUES  AND  RECAPTURES. 


Section 

64  46.    Rescuing  prisoners. 


Section 

6447.    Recapture  of  goods  from  legal 

custody. 


Rescuing  Prisoners. 

Sec.  6446.  Every  person  who  rescues,  or  attempts  to  rescue,  or  aids 
another  person  in  rescuing  or  attempting  to  rescue,  any  prisoner 
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from  any  prison,  or  from  any  officer  or  person  having  him  in  lawful 
custody,  is  punishable  as  follows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of  felony 
punishable  with  death,  by  imprisonment  in  the  State  Prison  not  less 
than  one,  nor  more  than  fourteen,  years; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of  any  other 
felony,  by  imprisonment  in  the  State  Prison  not  less  than  six  months 
nor  more  than  five  years; 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony,  by 
a  fine  not  exceeding  one  thousand  dollars  and  imprisonment  in  the 
county  jail  not  exceeding  one  year; 

4.  If  such  prisoner  was  in  custody,  otherwise  than  upon  a  charge 
or  conviction  of  felony,  by  fine  not  exceeding  five  hundred  dollars 
and  imprisonment  in  the  county  jail  not  exceeding  six  months. 


Historical:  Rev.  St.  18  87,  Sec.  6446. 
See  Cr.  and  P.  (1864)  Sees.  101,  102. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  101;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Recapture  of  Goods  From  Legal  Custody. 

Sec.  6447.  Every  person  who  wilfully  injures  or  destroys,  or 
takes,  or  attempts  to  take,  or  assists  any  person  in  taking  or  attempt- 
ing to  take,  from  the  custody  of  any  officer  or  person,  any  personal 
property  which  such  officer  or  person  has  in  charge  under  any  pro- 
cess of  law,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  87,  Sec.  6447. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  102;  Deering's  Code, 
ib.;    Kerr's  Code,  ib. 


CHAPTER  3. 
ESCAPES  AND  AIDING  THEREIN. 


Section 

6  45  2.     Escapes  from  State  Prison. 
6453.     Same:    Attempted  escapes. 
6  45  4.     Same:    From   other  prisons. 
6455.     Officers  assisting  in  escape. 


Section 

6456.     Private     persons     assisting  in 

escape. 

6  45  7.     Carrying    prisoner    things  to 

aid  escape. 
6  458.     Expense  of  trials. 


Cross  Reference  Heading. 


Aiding  escape   of  inmates  of 
trial  Training  School. 


indus- 


Escapes  From  State  Prison. 

Sec.  6452.  Every  State  prisoner  confined  in  the  State  Prison  for 
a  term  less  than  for  life,  who  escapes  therefrom,  is  punishable  by 
imprisonment  in  the  State  prison  for  a  term  equal  in  length  to  the 
term  he  was  serving  at  the  time  of  such  escape ;  said  second  term  of 
imprisonment  to  commence  from  the  time  he  would  otherwise  have 
been  discharged  from  said  prison. 


Historical:  Rev.  St.  18  87,  Sec.  6452. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  105;  same  as 
amended  except  "State"  prisoner 
omitted:  Deering's  Code,  ib.;  similar 
as  further  amended:    Kerr's  Code,  ib. 

Trial  for  Escape:  A  prisoner  who 
escapes  while  serving  a  term  in  the 


State  Prison  may,  before  the  expira- 
tion of  his  term,  be  tried  for  such  es- 
cape and  the  trial  of  the  defendant 
on  the  charge  of  such  escape  in  no 
way  interferes  with  the  judgment  of 
conviction  under  which  he  is  impris- 
oned. Hays  v.  Stewart  (1900)  7  Ida. 
193;    61   Pac.  591. 
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Same:  Attempted  Escapes. 

Sec.  6453.  Every  prisoner  confined  in  the  State  Prison  for  a  term 
less  than  for  life,  who  attempts  to  escape  from  such  prison,  is  guilty 
of  a  felony,  and,  on  conviction  thereof,  the  term  of  imprisonment 
therefor  shall  commence  from  the  time  such  convict  would  otherwise 
have  been  discharged  from  said  Prison. 


Historical:   Rev.  St.  1887,  Sec.  6453. 

California  Legislation:  Same 
through  "felony",  line  3:     Pen.  Code 


1872,  Sec.  106;  same  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Same:  From  Other  Prisons. 

Sec.  6454.  Every  prisoner  confined  in  any  other  prison  than  the 
State  Prison,  who  escapes  or  attempts  to  escape  therefrom,  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6454. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  107;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Officers  Assisting  in  Escape. 

Sec.  6455.  Every  keeper  of  a  prison,  sheriff,  deputy  sheriff,  con- 
stable or  jailor,  or  person  employed  as  a  guard,  who  fraudulently 
contrives,  procures,  aids,  connives  at,  or  voluntarily  permits,  the 
escape  of  any  prisoner  in  custody,  is  punishable  by  imprisonment  in 
the  State  Prison  not  exceeding  ten  years,  and  fine  not  exceeding  ten 
thousand  dollars.  Every  such  officer  or  person  who  negligently  suf- 
fers such  escape  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  645  5. 
See  Cr.  and  P.  (1864)  Sees.  103,  107. 

California        Legislation :  Same 


through  first  sentence,  rest  omitted: 
Pen.  Code  1872,  Sec.  108;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Private  Persons  Assisting  in  Escape. 

Sec.  6456.  Every  person  who  wilfully  assists  any  prisoner  con- 
fined in  any  prison,  or  in  the  lawful  custody  of  any  officer  or  person, 
to  escape,  or  in  an  attempt  to  escape,  from  such  prison  or  custody,  is 
guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6456. 
See  Cr.  and  P.   (1864)   Sec.  106. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  109;  Deering's 
Code,  ib.;  as  amended:  Kerr's  Code, 
ib. 


Carrying  Prisoner  Things  to  Aid  Escape. 

Sec.  6457.  Every  person  who  carries  or  sends  into  a  prison  any- 
thing useful  to  aid  a  prisoner  in  making  his  escape,  with  intent  there- 
by to  facilitate  the  escape  of  any  prisoner  confined  therein,  is  guilty 
of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6457. 
See  Cr.  and  P.  (1864)  Sec.  104. 

Similar: 


California 


Legislation : 


Pen.  Code  1872,  Sec.  110;  Deering's 
Code,  ib.;  as  amended:  Kerr's  Code, 
ib. 


Expense  of  Trials. 

Sec.  6458.  Whenever  a  trial  shall  be  had  of  any  person  under  any 
of  the  provisions  of  the  first  two  sections  of  this  chapter,  and  when- 
ever a  State  convict  in  the  State  Prison  shall  be  tried  for  any  crime 
committed  therein,  the  clerk  of  the  District  Court  shall  make  out  a 
statement  of  all  the  costs  incurred  by  the  county  for  the  trial  of  such 
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case,  and  for  the  guarding  and  keeping  of  such  convict,  and  when 
certified  by  the  judge  who  tried  the  case,  such  statement  shall  be 
audited  by  the  Board  of  Examiners  and  paid  by  the  State  Treasurer 
to  the  treasurer  of  the  county  where  the  trial  was  had. 


Historical:  Rev.  St.  1887,  Sec.  6  458. 
"Audited  by  the  Board  of  Examiners" 
inserted  for  "audited  by  the  Control- 
ler", to  conform  to  Const.  Art.  4,  Sec. 
18. 


California  Legislation:  No  such 
provision  in  Pen.  Code  1872;  similar: 
Deering's  Code,  Sec.  Ill;  as  amended: 
Kerr's  Code,  ib. 


Aiding  Escape  of  Inmates  of  Industrial  Training  School. 

Officers  or  employes  of  the  Industrial  Training  School,  or  other 
persons,  who  procure  or  suffer  the  escape  of  an  inmate  are  guilty 
of  felony :    Section  831. 

CHAPTER  4. 
TAMPERING  WITH  PUBLIC  BECOBDS  AND  DOCUMENTS. 


Section 

6464.  Officer  stealing-  mutilating-  or 
falsifying  records. 

6465.  Same:     Private  person. 


Section 

646  6.    Offering  forged  instrument  for 
record. 

6467.  Tampering  with  jury  list. 

6468.  Certifying  to   false   jury  lists. 


Officer  Stealing,  Mutilating  or  Falsifying  Records. 

Sec.  6464.  Every  officer  having  the  custody  of  any  record,  map, 
or  book,  or  of  any  paper  or  proceeding  of  any  court,  filed  or  de- 
posited in  any  public  office,  or  placed  in  his  hands  for  any  purpose, 
who  is  guilty  of  stealing,  wilfully  destroying,  mutilating,  defacing,  al- 
tering or  falsifying,  removing  or  secreting,  the  whole  or  any  part  of 
such  record,  map,  book,  paper  or  proceeding,  or  who  permits  any- 
other  person  so  to  do,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  6464. 
See  Cr.  and  P.  (1864)  Sec.  95. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  113;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Private  Person. 

Sec.  6465.  Every  person  not  an  officer  such  as  is  referred  to  in 
the  preceding  section,  who  is  guilty  of  any  of  the  acts  specified  in 
that  section,  is  punishable  by  imprisonment  in  the  State  Prison  not 
exceeding  five  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  both. 


Code  1872,  Sec.  114;  Deering's  Code„ 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  6465. 
See  Cr.  and  P.  (1864)  Sec.  95. 

California  Legislation:  Same:  Pen. 

Offering  Forged  Instrument  for  Record. 

Sec.  6466.  Every  person  who  knowingly  procures  or  offers  any 
false  or  forged  instrument  to  be  filed,  registered  or  recorded  in  any 
public  office  within  this  State,  which  instrument,  if  genuine,  might 
be  filed,  or  registered,  or  recorded  under  any  law  of  this  State  or  of 
the  United  States,  is  guilty  of  a  felony. 


Historical:  Rev  St  1887,  Sec.  6466. 
California  Legislation     Same:  Pen. 


Code  1872,  Sec.  115;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Tampering  With  Jury  List. 

Sec.  6467.  Every  person  who  adds  any  names  to  the  list  of  per- 
sons selected  to  serve  as  jurors,  either  by  placing  the  same  in  the 
jury  box  or  otherwise,  or  extracts  any  name  therefrom,  or  destroys 
the  jury  box  or  any  of  the  pieces  of  paper  containing  the  names  of 
jurors,  or  mutilates  or  defaces  such  names  so  that  the  same  cannot 
be  read,  or  changes  such  names  on  the  pieces  of  paper,  except  in 
cases  allowed  by  law,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6467. 

California  Legislation:  Same  except 
'by  a  Board  of  Supervisors"  inserted 


after  "selected",  line  2:  Pen.  Code 
1872,  Sec.  116;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib 


Certifying  to  False  Jury  Lists. 

Sec.  646S.  Every  officer  or  person  required  by  law  to  certify  to 
the  list  of  persons  selected  as  jurors,  who  maliciously,  corruptly,  or 
wilfully  certifies  to  a  false  or  incorrect  list,  or  a  list  containing  other 
names  than  those  selected,  or  who,  being  required  by  law  to  write 
down  the  names  placed  on  the  certified  lists  on  separate  pieces  of  pa- 
per, does  not  write  down  and  place  in  the  jury  box  the  same  names 
that  are  on  the  certified  lists,  and  no  more  and  no  less  than  are  on 
such  list,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6468. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  117;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 
PERJURY  AND  SUBORNATION  OF  PERJURY. 


Section 

Section 

6478. 

Definition  of  perjury. 

6484. 

Deposition:    When  complete. 

6479. 

Definition  of  oath. 

6485. 

Unqualified   statement  of  un- 

6480. 

Same:    Oath  of  office. 

known  fact. 

6481. 

Irregularity    in  administering 

6486. 

Punishment  for  perjury. 

oath  no  defense. 

6487. 

Subornation  of  perjury. 

6482. 

Incompetency    of  witness 

no 

6488. 

Perjury  resulting  in  execution 

defense. 

of  innocent  person. 

i6483. 

Ignorance    of  materiality 

no 

6489. 

False   swearing  as   to  qualifi- 

defense. 

cations  as  voter. 

Cross  Reference  Headings. 


Palse  statements  to  live  stock  inspec- 
tors. 

False   swearing     to     Bank  Commis- 
sioner. 

Rendering  false   statements   to  State 

Examiner. 

False  statements  of  profits  of  mines. 

False     affidavit     in     application  for 
pharmacist's  license, 


False  swearing  in  application  for  par- 
don. 

False  swearing  in  application  for  mar- 
riage license. 

False  statement  in  sale  of  goods  in 
bulk. 

False  swearing  as  to  age  of  children 


Sec.  6005. 


Note:    Perjury  must  be  proven  by  more  than  one  witness: 

Definition  of  Perjury. 

Sec.  6478.  Every  person  who,  having  taken  an  oath  that  he  will 
testify,  declare,  depose,  or  certify  truly,  before  any  competent  trib- 
unal, officer,  or  person ,  in  any  of  the  cases  in  which  such  an  oath 
may  by  law  be  administered,  wilfully  and  contrary  to  such  oath, 
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PERJURY 


states  as  true  any  material  matter  which  he  knows  to  be  false,  is 
guilty  of  perjury. 


Historical:  Rev.  St.  1887,  Sec.  6478. 
See  Cr.  and  P.  (1864)  Sec.  90. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  118;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Definition  of  Oath. 

Sec.  6479.  The  term  "oath",  as  used  in  the  last  section,  includes 
an  affirmation,  and  every  other  mode  authorized  by  law  of  attesting 
the  truth  of  that  which  is  stated. 


Historical:  Rev.  St.  188  7,  Sec.  6479. 
See  Cr.  and  P.  (186  4)  Sec.  9  0. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  119;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same:  Oath  of  Office. 

Sec.  6480.  So  much  of  an  oath  of  office  as  relates  to  the  future 
performance  of  official  duties  is  not  such  an  oath  as  is  intended  by 
the  two  preceding  sections. 


Historical:  Rev.  St.  1887,  Sec.  6480. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  120;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Irregularity  in  Administering  Oath  No  Defense. 

Sec.  6481.  It  is  no  defense  to  a  prosecution  for  perjury  that  the 
oath  was  administered  or  taken  in  an  irregular  manner. 


Historical:  Rev.  St.  1887,  Sec.  6481. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  121;  Deering's  Code, 


ib.;  additional  provision  as  amended: 
Kerr's  Code,  ib. 


Incompetency  of  Witness  No  Defense. 

Sec.  6482.  It  is  no  defense  to  a  prosecution  for  perjury  that  the 
accused  was  not  competent  to  give  the  testimony,  deposition,  or  cer- 
tificate of  which  falsehood  is  alleged.  It  is  sufficient  that  he  did  give 
such  testimony  or  make  such  deposition  or  certificate. 


Historical:  Rev.  St.  1887,  Sec.  648  2. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  122;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Ignorance  of  Materiality  No  Defense. 

Sec.  6483.  It  is  no  defense  to  a  prosecution  for  perjury  that  the 
accused  did  not  know  the  materiality  of  the  false  statement  made  by 
him ;  or  that  it  did  not,  in  fact,  affect  the  proceeding  in  or  for  which 
it  was  made.  It  is  sufficient  that  it  was  material,  and  might  have 
been  used  to  affect  such  proceeding. 


Historical:  Rev.  St.  1887,  Sec.  6483. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  123;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Deposition:  When  Complete. 

Sec.  6484.  The  making  of  a  deposition  or  certificate  is  deemed  to 
be  complete,  within  the  provisions  of  this  chapter,  from  the  time 
when  it  is  delivered  by  the  accused  to  any  other  person,  with  the  in- 
tent that  it  be  uttered  or  published  as  true. 


Historical:   Rev.  St.  1887,  Sec.  6484. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.   124;   Deering's  Code, 


ib.;  similar  as  amended: 
ib. 


Kerr's  Code, 
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Unqualified  Statement  of  Unknown  Fact. 

Sec.  6485.  An  unqualified  statement  of  that  which  one  does  not 
know  to  be  true  is  equivalent  to  a  statement  of  that  which  one  knows 
to  be  false. 


Historical:  Rev.  St.  1887,  Sec.  6485. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  125;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment  for  Perjury. 

Sec.  6486.  Perjury  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  or  more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  6486. 
See  Cr.  and  P.  (1864)  Sec.  90. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  126; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Subornation  of  Perjury. 

Sec.  6487.  Every  person  who  wilfully  procures  another  person  to 
commit  perjury  is  guilty  of  a  subornation  of  perjury,  and  is  punish- 
able in  the  same  manner  as  he  would  be  if  personally  guilty  of  the 
perjury  so  procured. 

Historical:  Rev.  St.  188  7,  Sec.  6487. 
See  Cr.  and  P.  (1864)  Sec.  90. 

California  Legislation:    Same:  Pen. 

Perjury  Resulting  in  Execution  of  Innocent  Person, 

Sec.  6488.  Every  person  who,  by  wilful  perjury  or  subornation 
of  perjury  procures  the  conviction  and  execution  of  any  innocent 
person,  is  punishable  by  death. 


Code  1872,  Sec.  127;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887.  Sec.  6488. 
Cr.  and  P.  (1864)  Sec.  91. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  128;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


False  Swearing  as  to  Qualifications  as  Voter. 

Sec.  6489.  Every  person  who,  upon  his  right  to  vote  being  chal- 
lenged at  any  election  held  under  the  laws  of  this  State,  wilfully,  cor- 
ruptly and  falsely  swears  touching  his  qualifications  as  a  voter,  is 
guilty  of  perjury. 

Historical:  Rev.  St.  1887,  Sec.  6489. 
See  13  Ter.  Ses.  (1885)  106,  Sec.  43, 

Jalse  Statements  to  Live  Stock  Inspectors. 

Persons  who  make  any  false  statements  under  oath  to  the  State 
Veterinary  Surgeon  or  live  stock  inspectors  are  guilty  of  perjury: 
Section  1173. 

False  Swearing  to  Bank  Commissioner. 

Bank  officers  or  clerks  swearing  falsely  to  the  Bank  Commissioner 
during  an  examination  of  the  bank,  are  guilty  of  perjury:  Section 
S002. 

Bendering  False  Statements  to  State  Examiner. 

Officers  making  false  statements  or  returns  to  the  State  Exam- 
iner  are  guilty  of  perjury.    Section  181. 
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False  Statement  of  Profits  of  Mines. 

Persons  making  a  false  statement  in  giving  the  net  profits  of 
mines  for  purposes  of  taxation  are  guilty  of  perjury:  Section  1867. 

False  Affidavit  in  Application  for  Pharmacist's  License. 

Persons  making  a  false  affidavit  in  an  application  for  a  pharma- 
cist's license  are  guilty  of  perjury:    Section  1399. 

False  Swearing  on  Application  for  Pardon. 

Person  making  a  false  statement  on  an  application  for  a  pardon 
is  guilty  of  perjury:  Section  8252. 

False  Swearing  in  Application  for  Marriage  License, 

Persons  swearing  falsely  as  to  competency  to  marry  are  guilty 
of  perjury:    Section  2632. 

False  Statement  in  Sale  of  Goods  in  Bulk. 

Vender  making  a  false  statement  in  a  sale  of  a  stock  of  goods 
in  bulk  is  guilty  of  perjury:  Section  3334. 

False  Swearing  as  to  Age  of  Children. 

Parents  or  guardians  of  minors  who  swear  falsely  as  to  the  age 
of  such  minors  for  the  purpose  of  procuring  an  employment  age  rec- 
ord for  such  minors  are  guilty  of  perjury:    Section  1470. 


CHAPTEK  6 
FALSIFYING  EVIDENCE. 


Section 

6500.  Offering-  forced   or  fraudulent 
documents    in  evidence. 

6501.  Preparing  false  evidence. 

65  02.    Destruction  or  concealment  of 
evidence. 


Section 

6503.  Preventing  attendance  of  wit- 
ness. 

6504.  Bribing  witnesses. 

6505.  Receiving  of  bribe  by  witness. 


Offering  Forged  or  Fraudulent  Documents  in  Evidence. 

Sec.  6500.  Every  person  who,  upon  any  trial,  proceeding,  in- 
quiry, or  investigation  whatever,  authorized  or  permitted  by  law, 
offers  in  evidence,  as  genuine  or  true,  any  book,  paper,  document,  rec- 
ord, or  other  instrument  in  writing,  knowing  the  same  to  have  been 
forged  or  fraudulently  altered  or  ante-dated,  is  guilty  of  felony. 


Historical:  Rev.  St.  1887,  Sec.  6500. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  132;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Preparing  False  Evidence. 

Sec.  6501.  Every  person  guilty  of  preparing  any  false  or  ante- 
dated book,  paper,  record,  instrument  in  writing,  or  other  matter  or 
thing,  with  intent  to  produce  it,  or  allow  it  to  be  produced,  for  any 
fraudulent  or  deceitful  purpose,  as  genuine  or  true,  upon  any  trial, 
proceeding,  or  inquiry  whatever,  authorized  by  law,  is  guilty  of  felony. 


Historical:  Rev.  St.  18  87,  Sec.  6501. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  134;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Destruction  or  Concealment  of  Evidence. 

Sec.  6502.  Every  person  who,  knowing  that  any  book,  paper,  rec- 
ord, instrument  in  writing,  or  other  matter  or  thing,  is  about  to  be 
produced  in  evidence  upon  any  trial,  inquiry,  or  investigation  what- 
ever, authorized  by  law,  wilfully  destroys  or  conceals  the  same,  with 
intent  thereby  to  prevent- it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 


Historical:  Rev.  St.  1887,  Sec.  6502. 
California  Legislation:  Same:  Pen. 


Code  18  72,  Sec.  135;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exevf;nting  Attendance  of  Witness. 

Sec.  6503.  Every  person  who  wilfully  prevents  or  dissuades  any 
person  who  is  or  may  become  a  witness,  from  attending  upon  any 
trial,  proceeding,  or  inquiry,  authorized  by  law,  is  guilty  of  a  misde- 
meanor. 


Historical:  Rev.  St.  1887,  Sec.  6503. 
California  Legislation:  SaaiM  Pen. 


Code  1872,  Sec.  136;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Bribing  Witnesses. 

Sec.  6504.  Every  person  who  gives  or  offers,  or  promises  to  give, 
to  any  witness  or  person  about  to  be  called  as  a  witness,  any  bribe, 
upon  any  understanding  or  agreement  that  the  testimony  of  such 
witness  shall  be  thereby  influenced,  or  who  attempts  by  any  other 
means  fraudulently  to  induce  any  witness  to  give  false  or  to  with- 
nold  true  testimony,  is  guilty  of  a  misdemeanor. 


Historical : 


California  Legislation : 


Code  1872, 


Rev.  St.  1887.  Sec.  6504. 

Same:  Pen. 
Sec.     137;     similar  as 


amended: 
Code.  ib. 


Deering's  Code,  ib.;  Kerr's 


Eeceiving  of  Bribe  by  Witness. 

Sec.  6505.  Every  person  who  is  a  witness,  or  is  about  to  be  called 
as  such,  who  receives  or  offers  to  receive  any  bribe,  upon  any  under- 
standing that  his  testimony  shall  be  influenced  thereby,  or  that  he 
will  absent  himself  from  the  trial  or  proceeding  upon  which  his 
cestimony  is  required,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  65  05. 

California  Legislation:  Same:  Pen. 
Gode  187-2,  {See.  138;  same  exceot  "fel- 


ony" for  "misdemeanor",  last  word,  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code.  ib. 


CHAPTER  7. 
OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 


Section 

•&10.    Refusal  of  officer  to  make  ar- 
rest. 

tMttJLx.    Neglect  of  duty  by  public  ad- 
ministrator. 

6fcl2.    Delay  in  taking  person  arrest- 
ed before  magistrate. 

6513.    Illegal  arrests  and  seizures. 

■5514.     Inhuman   treatment   of  priso- 
ners. 

6515.    Resisting  and  obstructing  offi- 
rcer*» 


Section 

6516.  Unnecessary    assaults  by  offi- 
cers. 

6517.  Refusing  assistance  to  officers. 

6518.  compounding  crimes. 

6519.  Fraudulent   disposal    of  prop- 
erty  by  debtors. 

6520.  Same:    After  action   or  judg- 
ment. 

6521.  Common  barratry 

6522.  Same:  Proof. 
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Section 

6523.     Refusal  of  attorney  or  collec- 
tor to  pay  over  money. 

6424.     Purchase   of  claims   by  attor- 
ney. 

6525.  Attorney       defending  when 
partner  prosecutes. 

6526.  Same:    Defense   of   one's  self. 

6527.  Grand  juror  acting-  after  chal- 
lenge against  him. 

6528.  Bribery  of  county  or  munici- 
pal officers. 

6529.  Criminal  contempts. 


Section 

653  0.     False  certificates  by  officers. 

Disclosing  indictment  before 
arrest. 

Disclosing  proceedings 
grand  jury. 

Maliciously 
rant. 

Omission  of 
Punishment 


6531. 
6532. 
6533. 


before 


procuring  war- 


6534. 
6535. 


public  duty, 
of  offenses 


for 


which  no  penalty  is  fixed. 


Refusal  of  Officer  to  Make  Arrest. 

Sec.  6510.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable,  or 
other  peace  officer,  who  wilfully  refuses  to  receive  or  arrest  any  per- 
son charged  with  criminal  offense,  is  punishable  by  fine  not  exceed- 
ing five  thousand  dollars,  and  imprisonment  in  the  county  jail  not 
exceeding  one  year. 


Historical:  Rev.  St.  1887,  Sec.  6510. 
See  Cr.  and  P.  (1864)  Sec.  108. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  142;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Neglect  of  Duty  by  Public  Administrator. 

Sec.  6511.  Every  person  holding  the  office  of  public  administra- 
tor, who  wilfully  refuses  or  neglects  to  perform  the  duties  thereof, 
or  who  violates  any  provision  of  law  relating  to  his  duties  or  the 
duties  of  his  office,  for  which  some  other  punishment  is  not  pre- 
scribed, is  punishable  by  fine  not  exceeding  five  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  both. 


Historical:  Rev.  St.  1887.  Sec.  6511. 
See  11  Ter.  Ses.  (1881)  292,  Sec.  5. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  143;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Delay  in  Taking  Person  Arrested  Before  Magistrate. 

Sec.  6512.  Every  public  officer,  or  other  person,  having  arrested 
any  person  upon  a  criminal  charge,  who  wilfully  delays  to  take  such 
person  before  a  magistrate  having  jurisdiction,  to  take  his  examina- 
tion, is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  6512. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  145;  Deering's  Code, 
ib. ;    Kerr's   Code,  ib. 


Illegal  Arrests  and  Seizures. 

Sec.  6513.  Every  public  officer,  or  person  pretending  to  be  a  pub- 
lic officer,  who,  under  the  pretense  or  color  of  any  process  or  other 
legal  authority,  arrests  any  person  or  detains  him  against  his  will,  or 
seizes  or  levies  upon  any  property,  or  dispossesses  any  one  of  any 
lands  or  tenements,  without  a  regular  process  or  other  lawful  au- 
thority therefor,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  87,  Sec.  6  513. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  146;  Deering's  Code, 
ib.:   Kerr's  Code,  ib. 


Inhuman  Treatment  of  Prisoners. 

Sec.  6514.    Every  officer  who  is  guilty  of  wilful  inhumanity  or  op- 
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pression  toward  any  prisoner  under  his  care  or  in  his  custody,  is 
punishable  by  fine  not  exceeding  five  thousand  dollars,  and  re- 
moval from  office. 


Historical:  Rev.  St.  1887,  Sec.  6514. 
Cr.  and  P.   (1864)   Sec.  96. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  147;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Resisting"  and  Obstructing  Officers. 

Sec.  ©515.  Every  person  who  wilfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge,  or  attempt  to  discharge, 
of  any  duty  of  his  office,  when  no  other  punishment  is  prescribed, 
is  punishable  by  fine  not  exceeding  five  thousand  dollars,  and  im- 
prisonment in  the  county  jail  not  exceeding  one  year. 


Historical:  Rev.  St.  1887,  Sec.  6515. 
See  Cr.  and  P.  (1S64)  Sec.  100. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  148;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Unnecessary  Assaults  by  Officers. 

Sec.  6516.  Every  public  officer  who,  under  color  of  authority, 
without  lawful  necessity,  assaults  or  beats  any  person,  is  punisha- 
ble by  fine  not  exceeding  five  thousand  dollars  and  imprisonment  in 
the  county  jail  not  exceeding  one  year. 


Historical:   Rev.  St.  1887,  Sec.  6516. 

California  Legislation:  Same  except 
'five  years"     for     "one     year",  last 


words:  Pen.  Code  1872,  Sec.  149; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Refusing  Assistance  to  Officers. 

Sec.  6517.  Every  male  person  above  eighteen  years  of  age  who 
neglects  or  refuses  to  join  the  posse  comitatus  or  power  of  the  county, 
by  neglecting  or  refusing  to  aid  and  assist  in  taking  or  arresting  any 
person  against  whom  there  may  be  issued  any  process,  or  by  neg- 
lecting to  aid  and  assist  in  retaking  any  person  who,  after  being  ar- 
rested or  confined,  may  have  escaped  from  such  arrest  or  imprison- 
ment, or  by  neglecting  or  refusing  to  aid  and  assist  in  preventing 
any  breach  of  the  peace,  or  the  commission  of  any  criminal  offense, 
being  thereto  lawfully  required  by  any  sheriff,  deputy  sheriff,  cor- 
oner, constable,  judge,  or  justice  of  the  peace,  or  other  officer  con- 
cerned in  the  administration  of  justice,  is  punishable  by  fine  of  not 
less  than  fifty,  nor  more  than  one  thousand,  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6517. 
See  Cr.  Pr.  (1864)  Sec.  36. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  150;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Compounding  Crimes. 

Sec.  6518.  Every  person  who,  having  knowledge  of  the  actual 
commission  of  a  crime,  takes  money  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement,  or  promise  thereof,  upon 
any  agreement  or  understanding  to  compound  or  conceal,  such 
crime,  or  to  abstain  from  any  prosecution  thereof,  or  to  withhold 
any  evidence  thereof,  except  in  the  cases  provided  for  by  law,  in 
which  crimes  may  be  compromised  by  leave  of  court,  is  punishable 
as  follows: 
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1.  By  imprisonment  in  the  State  Prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  where  the  crime 
was  punishable  by  death  or  imprisonment  in  the  State  Prison  for  life. 

2.  By  imprisonment  in  the  State  Prison  not  exceeding  three 
years,  or  in  the  county  jail  not  exceeding  six  months,  where  the  crime 
was  punishable  by  imprisonment  in  the  State  Prison  for  any  other 
term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  fine  not  exceeding  five  hundred  dollars,  where  the  crime  was 
a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6518. 
See  Cr.  and  P.  (1864)  Sec.  109. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  153;  Deering's  Code, 
ib.:  Kerr's  Code,  ib. 


Fraudulent  Disposal  of  Property  by  Debtors. 

Sec.  6519.  Every  debtor  who  fraudulently  removes  his  property 
or  effects  out  of  this  State,  or  fraudulently  sells,  conveys,  assigns,  or 
conceals  his  property  with  intent  to  defraud,  hinder,  or  delay  his 
creditors  of  their  rights,  claims,  or  demands,  is  punishable  by  im- 
prisonment in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  five  thousand  dollars,  or  by  both. 


6519. 


Pen. 
Code, 


Historical:   Rev.  St.  1887,  Sec. 
See  Cr.  and  P.  (1864)  Sec.  135. 

California  Legislation:  Same: 
Code  1872,  Sec.  154;  Deering's 
ib.;  Kerr's  Code,  ib. 

Fraudulent  Sales:  Under  this  sec-, 
tion  it  is  a  crime  for  a  debtor  to  sell 
or  dispose  of  his  property  with  intent 
to  defraud,  hinder  or  delay  his  cred- 
itors, and  it  is  a  crime  for  other  par- 
ties  to   conspire   with    him   and  aid 


and  assist  him  in  accomplishing  such 
result.  An  instruction  to  the  effe-ct 
that  "the  transaction  was  made  with 
intent  to  defraud  creditors,  but  that 
the  sale  was  not  a  fraudulent  sale; 
that  the  sale  is  not  necessarily  fraud- 
ulent because  it  is  made  to  hinder,  de- 
fraud and  delay  creditors"  is  erro- 
neous. Martin,  Atty.  Gen.  v.  Steele 
(1901)  7  Ida.  497;  63  Pac.  1040. 


Same:  After  Action  or  Judgment. 

Sec.  6520.  Every  person  against  whom  an  action  is  pending,  or 
against  whom  a  judgment  has  been  rendered,  for  the  recovery  of 
any  personal  property,  who  fraudulently  conceals,  sells,  or  dis- 
poses of  such  property,  with  intent  to  hinder,  delay,  or  defraud  the 
person  bringing  such  action  or  recovering  such  judgment,  or  with 
such  intent  removes  such  property  beyond  the  limits  of  the  county, 
in  which  it  may  be  at  the  time  of  the  commencement  of  such  action 
or  the  rendering  of  such  judgment,  is  punishable  as  provided  in  the 
preceding  section. 


Historical:  Rev.  St.  1887,  Sec.  6520. 
See  Cr.  and  P.  (1864)  Sec.  135. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  155;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Common  Barratry. 

Sec.  6521.  Common  barratry  is  the  practice  of  exciting  ground- 
less judicial  proceedings,  and  is  punishable  by  imprisonment  in  the 
c  nnty  jail  not  exceeding  six  months  and  by  fine  not  exceeding  five 
L.  nd red  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6521. 
Calitoittia   Legislation:   Same.  Pen. 


Code  1872,  Sec.  158,  Peering' t>  Code, 
ib.;  Kerr's  Code,  ib. 
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Same :  Proof. 

Sec.  6522.  No  person  can  be  convicted  of  common  barratry  ex- 
cept upon  proof  that  he  has  excited  suits  or  proceedings  at  law  in  at 
least  three  instances,  and  with  a  corrupt  or  malicious  intent  to  vex 
and  annoy. 


Historical:  Rev.  St.  1887,  Sec.  6522. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  159;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Eefusal  of  Attorney  or  Collector  to  Pay  Over  Money. 

Sec.  6523.  Every  attorney  at  law,  agent,  collector,  or  other  per- 
son who  collects  or  receives  any  money  or  property  on  any  debt, 
claim  or  demand  due  to  another  person,  and,  upon  demand  made  by 
said  person  to  whom  such  debt,  claim  or  demand  is  due,  for  the 
space  of  twenty  days  refuses  or  neglects  to  pay  over  said  money,  or 
deliver  up  said  property,  so  received,  to  such  person  making  said  de- 
mand, is  guilty  of  grand  or  petit  larceny  according  to  the  amount  of 
the  money  or  value  of  the  property  so  refused  to  be  delivered  over. 

Historical:   Rev.  St.  1887,  Sec.  652  3. 

Purchase  of  Claims  by  Attorney. 

Sec.  6524.  Every  attorney  who,  either  directly  or  indirectly,  buys 
or  is  interested  in  buying  any  evidence  of  debt  or  thing  in  action, 
with  intent  to  bring  suit  thereon,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  652  4. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  161;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Bryan  v.  Montandon  (1898) 
6  Ida.  352;  55  Pac.  650. 


Attorney  Defending  When  Partner  Prosecutes. 

Sec.  6525.  Every  attorney  who  directly  or  indirectly,  advises  in 
relation  to,  or  aids,  or  promotes  the  defense  of,  any  action  or  pro- 
ceeding in  any  court,  the  prosecution  of  which  is  carried  on,  aided, 
or  promoted  by  any  person  as  prosecuting  attorney,  or  other  public 
prosecutor,  with  whom  such  person  is  directly  or  indirectly  con- 
nected as  a  partner,  or  who,  having  himself  prosecuted  or  in  any 
manner  aided  or  promoted  any  action  or  proceeding  in  any  court  as 
prosecuting  attorney  or  other  public  prosecutor,  afterwards,  directly 
or  indirectly,  advises  in  relation  to,  or  takes  any  part  in,  the  de- 
fense thereof,  as  attorney  or  otherwise,  or  who  takes  or  receives 
any  valuable  consideration  from,  or  on  behalf  of  any  defendant  in 
any  such  action,  upon  any  understanding  or  agreement  whatever  hav- 
ing relation  to  the  defense  thereof,  is  guilty  of  a  misdemeanor,  and 
in  addition  to  the  punishment  prescribed  therefor,  forfeits  his  license 
to  practice  law. 

Historical:  Rev.  St.  1887,  Sec.  65  25.  j  Code  18  72,  Sec.  162;  Deering's  Code, 
California  Legislation :   Same:   Pen.  ib-  Kerr's  Code,  ib. 

Same:  Defense  of  One's  Self. 

Sec.  6526.  The  preceding  section  does  not  prohibit  an  attorney 
fW.n  defending  himself  in  person  as  attorney  or  counsel,  when  pros- 
cfcted  either  civilly  or  criminally. 

Historical:  Rev.  St.  1887,  Sec.  6526      I     Code  1872,  Sec.  163;  Deering's  Code, 
'aliioniia  Legislation:    Same:  Pen      '     ibv.  Kerr's  Code,  ib. 
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Grand  Juror  Acting  After  Challenge  Against  Him. 

Sec.  6527.  Every  grand  juror  who,  with  knowledge  that  a  chal- 
lenge interposed  against  him  by  a  defendant  has  been  allowed,  is 
present  at,  or  takes  part,  or  attempts  to  take  part,  in  the  considera- 
tion of  the  charge  against  the  defendant  who  interposed  the  chal- 
lenge, or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of  a 
misdemeanor. 

Historical:  Rev.  St.  1887,  Sec.  6527.  I  Code  1872,  Sec.  164;  Deering's  Code, 
California  Legislation:    Same:  Pen.      '     ib-i  Kerr's  Code,  ib. 

Bribery  of  County  or  Municipal  Officers. 

Sec.  6528.  Every  person  who  gives  or  offers  a  bribe  to  any  mem- 
ber of  any  common  council,  board  of  commissioners,  or  board  of 
trustees  of  any  county,  city  or  corporation,  with  intent  to  corruptly 
influence  such  member  in  his  action  on  any  matter  or  subject  pend- 
ing before  the  body  of  which  he  is  a  member,  and  every  member  of 
either  of  the  bodies  mentioned  in  this  section,  who  receives  or  of- 
fers to  receive  any  such  bribe,  is  punishable  by  imprisonment  in  the 
State  Prison  for  a  term  not  less  than  one  nor  more  than  fourteen 
years. 


Historical:   Rev.  St.  188  7,  Sec.  652  8. 
See  Cr.  and  P.  (1864)  Sec.  93. 

California     Legislation:  Similar: 
Pen.   Code   1872,   Sec.   165;   Deering's  ) 


Code,  ib.;  as  amended:  Kerr's  Code, 
ib. 


Criminal  Contempts. 

Sec.  6529.  Every  person  guilty  of  any  contempt  of  court,  of  either 
of  the  following  kinds,  is  guilty  of  a  misdemeanor ; 

1.  Disorderly,  contemptuous,  or  insolent  behavior  committed 
during  the  sitting  of  any  court  of  justice,  in  immediate  view  and 
presence  of  the  court,  and  directly  tending  to  interrupt  its  pro- 
ceedings or  to  impair  the  respect  due  to  its  authority; 

2.  Behavior  of  the  like  character  commited  in  the  presence  of 
any  referee,  while  actually  engaged  in  any  trial  or  hearing,  pursuant 
to  the  order  of  any  court,  or  in  the  presence  of  any  jury,  while  actu- 
ally sitting  for  the  trial  of  a  cause,  or  upon  any  inquest  or  other  pro- 
ceeding authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance  directly 
tending  to  interrupt  the  proceedings  of  any  court; 

4.  Wilful  disobedience  of  any  process  or  order  lawfully  issued 
by  any  court; 

5.  Resistance  wilfully  offered  by  any  person  to  the  lawful  order 
or  process  of  any  court; 

6.  The  contumacious  and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness;  or,  when  so  sworn,  the  like  refusal  to  answer  any 
material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate  report  of  the 
proceedings  of  any  court. 


Historical:   Rev.  St.  18  87,  Sec.  652  9. 

California  Legislation:  Same  with 
additional  subd:  Pen.  Code  1872,  Sec. 
166;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Cross  Reference:  Criminal  acts  pun- 
ishable as  crimes  thougb  also  nuul£fe~ 
able  as  conteonDtsi  ftlfe 
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False  Certificates  by  Officers. 

Sec.  6530.  Every  public  officer  authorized  by  law  to  make  or  give 
any  certificate  or  other  writing,  who  makes  and  delivers  as  true  any 
such  certificate  or  writing,  containing  statements  which  he  knows 
to  be  false,  is  guily  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6530. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  167;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Christensen  v.  Hollingsworth 
et  ux  (1898)  6  Ida.  94;  53  Pac.  211. 


Disclosing  Indictment  Before  Arrest. 

Sec.  6631.  Every  grand  juror,  prosecuting  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issuing  or  in  executing  a  warrant  of 
arrest,  wilfully  discloses  the  fact  of  a  presentment  or  indictment 
having  been  made  for  a  felony,  until  the  defendant  has  been  ar- 
rested, is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  See.  6531. 
See  Cr.  Pr.   (1864)   Sec.  218. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  168;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  . 


Disclosing  Proceedings  Before  Grand  Jury, 

Sec.  6532.  Every  grand  juror  who,  except  when  required  by  a 
court,  wilfully  discloses  any  evidence  adduced  before  the  grand  jury, 
or  anything  which  he  himself  or  any  other  member  of  the  grand  jury 
may  h&ve  said,  or  in  what  manner  he  or  any  other  grand  juror  may 
have  voted  on  a  matter  before  them,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6532. 
California  Legislation:  Same:  Pen. 


I 


Code  1872,  Sec.  169;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Maliciously  Procuring  Warrant. 

Sec.  6533.  Every  person  who,  maliciously  and  without  probable 
eause,  procures  a  search  warrant  or  warrant  of  arrest  to  be  issued 
and  executed,  is  guilty  of  a  misdemeanor. 


Historical:  Bev.  St.  1887,  Sec.  6533. 
California  Ijegislation :  Same:  Pen. 


Code  1872,  Sec.  170;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Omission  of  Public  Duty. 

Sec.  6534.  Every  wilful  omission  to  perform  any  duty  enjoined 
by  law  upon  any  public  officer,  or  person  holding  any  public  trust  or 
employment,  where  no  special  provision  shall  have  been  made  for 
the  punishment  of  such  delinquency,  is  punishable  as  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6534. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  176;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment  of  Offenses  for  Wkicli  Eo  Penalty  is  Fixed. 

Sec.  6535.  When  an  act  or  omission  is  declared  by  a  statute  to  be 
a  public  offense,  and  no  penalty  for  the  offense  is  prescribed  in  any 
statute,  the  act  or  omission  is  punishable  as  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  6  5  35. 


California  legislation : 


Similar 


Pen.  Code    1872,    Sec.   177;   same  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Chs.  8,  9. 
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CHAPTER  8. 
CONSPIRACY. 


Section . 

6540.     Criminal  conspiracy  defined. 


Section 

6541.  Same: 
claims. 


Regarding  mining 


Criminal  Conspiracy  Denned. 

Sec.  6540.    If  two  or  more  persons  conspire: 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  indict  another  for  any  crime,  or 
to- procure  another  to  be  charged  or  arrested  for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit, .  action,  or  proceeding ; 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any 
means  which  are  in  themselves  criminal,  or  to  obtain  money  or 
property  by  false  pretenses ;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  for  the  perversion  or  obstruction  of  justice  or  the  due  ad- 
ministration of  the  laws ; 

They  are  punishable  by  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
both. 


creditors,  and  it  is  a  crime  for  other 
parties  to  conspire  with  him  and  to 
aid  and  .assist  him  in  accomplishing 
such  result.  An  instruction  to  the  ef- 
fect that  "the  transaction  was  made 
with  the  intent  to  defraud  creditors, 
but  that  the  sale  was  not  a  fraudulent 
sale;  that  a  sale  is  not  necessarily 
fraudulent  because  it  is  made  to  hin- 
der, defraud  and  delay  creditors"  is 
erroneous.  Martin,  Atty.  Gen.  v. 
Steele  (1901)  7  Ida.  497;  63  Pac.  1040. 


Historical:   Rev.  St.  1887,  Sec.  65  40. 
See  Cr.  and  P.  (1864)  Sec.  110. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  182;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:    Evidence  neces- 
sary in  conspiracy:    Sec.  7865. 

Fraudulent  Sales:  Under  this  sec- 
tion it  is  a  crime  for  a  debtor  to  sell 
or  dispose  of  his  property  with  in- 
tent to  defraud,  hinder  or  delay  his 

Same:  Regarding  Mining  Claims. 

Sec.  6541.  In  all  cases  where  two  or  more  persons  associate 
themselves  together  for  the  purpose  of  obtaining  the  possession  of 
any  lode,  gulch,  or  placer  claim,  then  in  the  actual  possession  of  an- 
other, by  force  and  violence,  or  by  stealth,  and  proceed  to  carry  out 
such  purpose  by  making  threats  against  the  party  or  parties  in  pos- 
session, or  enter  upon  such  lode  or  mining  claim  for  the  purpose 
aforesaid,  or  enter  upon  or  into  any  lode,  gulch,  placer  claim,  quartz 
mill  or  other  mining  property,  or,  not  being  upon  such  property, 
make  any  threats,  or  make  use  of  any  language,  signs  or  gestures, 
calculated  to  intimidate  any  person  or  persons  at  work  on  said  prop- 
erty, from  continuing  to  work  thereon  or  therein,  or  to  intimidate 
others  from  engaging  to  work  thereon  or  therein,  every  such  person 
so  offending  is  guilty  of  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6541. 
See  13  Ter.  Ses.   (1885)    30,    Sec.  3. 


Phraseology  slightly 
grammatical  reasons. 


changed  for 


CHAPTER  9. 

"UNLAWFUL  EXERCISE  OF  THE  DUTIES  OF  PEACE  OFFICERS- 


Section 

65  45.    Restrictions  on  appointment  of 
peace  officers. 


Section 

6546.    Unlawful  exercise  of  functions 
or  importation  of  detectives,  etc. 
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Section 

6547.     Civil  liability  for  importing  de~ 
tectives,  etc. 

Restrictions  on  Appointment  of  Peace  Officers. 

Sec.  6545.  The  Governor,  the  sheriff  of  any  county,  any  United 
States  marshal  or  deputy  United  States  marshal,  mayor  of  a  city 
or  other  person  authorized  by  law  to  appoint  special  deputy  sheriffs, 
special  constables,  marshals,  policemen  or  other  peace  officers  in 
this-  State  to  preserve  the  public  peace  and  prevent  or  quell  public 
disturbance,  shall  not  hereafter  appoint  as  such  special  deputy  sheriff, 
special  constable,  marshal,  policeman,  or  other  peace  officer,  any 
person  who  is  not  a  citizen  of  the  State  of  Idaho. 

Historical:  Laws  18  9  9,  9,  Sec.  1;  re- 
enacting  Laws  1890-91,  15,  Sec.  1. 

Unlawful  Exercise  of  Functions  or  Importation  of  Detectives,  Etc. 

Sec.  6546.  Any  person  or  persons  who  shall  in  this  State  un- 
lawfully exercise  or  attempt  to  exercise  the  functions  of,  or  hold 
himself  or  themselves  out  to  any  one  as,  a  deputy  sheriff,  marshal, 
policeman,  constable  or  peace  officer,  or  any  person,  whether  acting 
in  his  own  behalf  or  as  an  officer  of  the  law,  or  as  the  authorized  or 
unauthorized  agent  or  representative  of  another,  or  of  any  associa- 
tion, corporation  or  company,  who  shall  bring  or  cause  to  be  brought, 
or  aid  in  bringing  into  this  State  any  armed  or  unarmed  police  force 
or  detective  agency  or  force,  or  any  armed  or  unarmed  body  of  men 
for  the  suppression  of  domestic  violence,  shall  be  guilty  of  a  felony, 
and,  on  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
State  Prison  for  not  less  than  two  years  and  not  more  than  five 
years:  Provided,  That  the  Legislature,  or  the  Executive  when  the 
Legislature  cannot  be  convened,  may  call  upon  the  lawfully  con- 
stituted authorities  of  the  United  States  for  protection  against  inva- 
sion and  domestic  violence,  as  provided  in  Section  four  of  Article  four 
of  the  Constitution  of  the  United  States. 

Historical:  Laws  1899,  9,  Sec.  2;  re-  mestic  violence,  except  on  the  appli- 

enacting  Laws  1890-91,  15,  Sec.  2.  cation  of  the  Legislature,   or  of  the 

Cross  Reference:    No  armed  police  Executive  when  the  Legislature  can- 
force  or  detective  agency,   or  armed  not    be    convened:     Const.    Art.  14. 
body   of  men  shall   be   brought  into  Sec.  6. 
the  State  for  the  suppression  of  do- 

Civil  Liability  for  Importing  Detectives,  Etc. 

Sec.  6547.  Any  person,  officer,  company,  association  or  corpora- 
tion who  shall  knowiifgiy  bring,  or  cause  to  be  brought,  or  aid  in 
bringing,  into  this  State  any  armed  or  unarmed  police  force,  detec- 
tive agency  or  force,  or  armed  or  unarmed  body  of  men  for  the  sup- 
pression of  domestic  violence,  shall  be  liable  in  a  civil  action  to  any 
person  for  any  injury  to  person  or  property  through  the  action,  or 
as  the  result  of  the  coming  or  bringing  into  the  State  of,  such  body 
of  men,  or  any  of  them,  whether  acting  together  or  separately  in 
carrying  out  the  purpose  for  which  they  were  brought  or  came  into 
the  State. 

Historical:  Laws  189  9,  9,  Sec.  3;  re- 
enacting  Laws  181)  0-91,  15,  Sec.  o. 


Ch.  1) 


HOMICIDE 
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TITLE  7. 

OF  CRIMES  AGAINST  THE  PERSON. 


Chapter 

1.  Homicide. 

2.  Mayhem. 

3.  Kidnapping. 

4.  Robbery. 

5.  Attempts  to  kill. 


Chapter 

6.  Felonious  assaults 
firearms. 

7.  Duels  and  challenges. 
S.     False  imprisonment. 
9.     Assault  and  battery. 

10.  Libel. 


and  aiming 


CHAPTER  1. 
HOMICIDE. 


Section 

Section 

6560. 

Murdei  denned. 

6567. 

Death  must  occur  when, 

6561. 

Express  and  implied  malice. 

6568. 

Excusable  homicide. 

6562. 

Degrees  of  murder. 

6569. 

Justifiable  homicide  by  officer. 

6563. 

Punishment  for  murder. 

6570. 

Same:    By  other  person. 

6564. 

Petit  treason  abolished. 

6571. 

Fear  not  sufficient  justification. 

6565. 

Manslaughter  defined. 

6572. 

Discharge  of  defendant. 

6566. 

Punishment  for  manslaughter. 

Murder  Defined. 

Sec.  6560.  Murder  is  the  unlawful  killing  of  a  human  being,  with 
malice  aforethought. 


6560. 


Pen. 

Code, 


Historical:   Rev.  St.  18  87,  Sec. 
See  Cr.  and  P.  (1864)  Sec.  15. 

t,    California  Legislation:  Same: 
Code  1872,  Sec.  187;  Deering's 
ib.;  Kerr's  Code,  ib. 

Malice  Aforethought  Necessary:  The 
element  of  malice  aforethought  re- 
quired by  this  section  must  be  found 
to  exist  in  order  to  sustain  a  convic- 
tion of  murder  in  the  first  degree  ac- 
complished  by  the  administration  of 


poison.  State  v.  Phinney  (1907)  13 
Ida.  .  .  .  ;  89  Pac.  634. 

Sufficiency  of  Indictments:  Indict- 
ments for  murder  are  set  out  and  held 
sufficient  in  the  following  cases:  Peo- 
ple v.  Walters  (1869)  1  Ida.  271;  State 
v.  Perry  (1894)  4  Ida.  224;  38  Pac. 
655;  State  v.  Ellington  (1895)  4  Ida. 
529;  43  Pac.  60;  State  v.  Shuff  (1903) 
9  Ida.  115;  72  Pac.  664;  State  v.  Sly 
(1905)  11  Ida.  110;  80  Pac.  1125. 


Express  and  Implied  Malice. 

Sec.  6561.  Such  malice  may  be  express  or  implied.  It  is  express 
when  there  is  manifested  a  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature.  It  is  implied,  when  no  consider- 
able provocation  appears,  or  when  the  circumstances  attending  the 
killing  show  an  abandoned  and  malignant  heart. 


Historical:  Rev.  St.  1887,  Sec.  6561. 
See  Cr.  and  P.  (1864)  Sees.  15,  16,  17. 

California  Liegislation:  Same:  Pen. 
Code  1872,  Sec.  188;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Instructions:  An  instruction  that 
malice  is  to  be  implied  when  the  cir- 
cumstances show  an  abandoned  and 
malignant  heart  but  failing  to  state 


"or  when  no  considerable  provocation 
appears"  is  erroneous.  People  v.  Mc- 
Donald (1881)  2  Ida.  10;  1  Pac.  345. 

The  failure  of  the  court  to  follow 
the  language  of  this  section  so  as  to 
include  the  word  "all"  before  the 
words  "circumstances  of  the  killing 
show  an  abandoned  and  malignant 
heart"  is  not  a  reversible  error.  Ib. 


Degrees  of  Murder. 

Sec.  6562.  All  murder  which  is  perpetrated  by  means  of  poison, 
or  lying  in  wait,  torture,  or  by  any  other  kind  of  wilful,  deliberate, 
and  premeditated  killing,  or  which  is  committed  in  the  perpetration 
of,  or  attempt  to- perpetrate,    rjffiRj  £&pe,  robbery,  burglary,  or  may- 
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hem,  is  murder  of  the  first  degree, 
the  second  degree. 

Historical:  Rev.  St.  1887,  Sec.  6562. 
See  Cr.  and  P.  (1864)  Sec.  17. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  189;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 

Indictment:  The  failure  of  an  in- 
dictment to  allege  that  the  killing 
was  deliberate  and  premeditated  is 
not  fatal  where  it  alleges  the  same  to 
have  been  done  with  malice  afore- 
thought. (Overruled.  People  v.  O'Cal- 
lahan  (1886).  2  Ida.  156;  9  Pac.  414.) 
People  v.  Ah.  Choy  (1870)  1  Ida.  317. 
A  premeditated  killing  must  be 
charged  in  order  to  sustain  a  convic- 
tion of  murder  in  the  first  degree. 
People  v.  O'Callahan  (1886)  2  Ida. 
156;  9  Pac.  414. 

An  indictment  charging  a  wound- 
ing done  with  felonious  intent,  in  con- 
sequence of  which  death  resulted, 
charges  murder  without  charging  an 


All  other  kinds  of  murder  are  of 


tent  to  kill. 
2  Ida.  425; 


Territory  v.  Evans  (1888) 
17  Pac.  139. 


Deliberation  and  Premeditation:  To 

constitute  murder  in  the  first  degree 
there  must  be  deliberation  and  pre- 
meditation. (Dis.  op.)  People  v.  Pier- 
son  (1884)  2  Ida.  76;  3  Pac.  688. 

Attempt  to  Rob.  A  killing  in  at- 
tempting to  commit  robbery  is  mur- 
der  in    the    first    degree.      People  v. 

Ida.  17;  2  Pac.  876. 

of  Poison:  Constru- 
with  Section  65  60, 
murder  committed  by  means  of  poison 
is  not  murder  in  the  first  degree  un- 
less the  element  of  malice  afore- 
thought is  present;  the  mere  fact  that 
the  killing  has  been  accomplished  by 
means  of  poison  does  not  of  itself  es- 


Mooney  (1882)  2 

Administration 

ing   this  section 


tablish   "malice  aforethought". 


v.  Phinney 
Pac.  634. 


(1907)    13  Ida. 


State 
;  89 


Punishment  for  Murder. 

See.  6563.  Every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  death,  and  every  person  guilty  of  murder  in  the  second  de- 
gree is  punishable  by  imprisonment  in  the  State  Prison  not  less  than 
ten  years,  and  the  imprisonment  may  extend  to  life. 


Historical:  Rev.  St.  1887,  Sec.  6563. 
See  Cr.  and  P.  (186  4)  Sec.  17. 

California  Legislation:  Same 
through  "years",  line  4,  rest  omitted: 


Pen.  Code  1872,  Sec.  190;  different  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Petit  Treason  Abolished. 

Sec.  6564.  The  rules  of  the  common  law,  distinguishing  the  kill- 
ing of  a  master  by  his  servant,  and  of  a  husband  by  his  wife,  as 
petit  treason,  are  abolished,  and  these  offenses  are  homicides,  pun- 
ishable in  the  manner  prescribed  by  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  656  4. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  191;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Manslaughter  Denned. 

Sec.  6565.  Manslaughter  is  the  unlawful  killing  of  a  human  being, 
without  malice.    It  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  oassion; 

2.  Involuntary — in  the  commission  of  an  unlawful  act,  not 
amounting  to  felony;  or  in  the  commission  of  a  lawful  act  which 
might  produce  death,  in  an  unlawful  manner,  or  without  due  cau- 
tion and  circumspection. 


Historical:  Rev.  St.  1887,  Sec.  6565. 
See  Cr.  and  P.  (1864)  Sec.  18. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  192;  Deering's  Code, 


ib.;  Kerr's  Code, 

Cited:  State  v. 
Ida.  . . . :  89  Pac. 


ib. 

Phinney  (1907) 
634. 
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Punishment  for  Manslaughter. 

Sec.  6566.  Manslaughter  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  ten  years. 
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Historical:  Rev.  St.  1887,  Sec.  6566. 
Cr.  and  P.  (1864)  Sec.  22. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  193;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Death  Must  Occur  When. 

Sec.  6567.  To  make  the  killing  either  murder  or  manslaughter, 
it  is  requisite  that  the  party  die  within  a  year  and  a  day  after  th 
stroke  received  or  the  •  ai  se  of  death  administered;  in  the  compu- 
tation of  wnich  the  whole  cf  the  day  on  which  the  act  was  done,  shall 
he  reckoned  first. 


Historical:  Rev.  St.  1887,  Sec.  6567. 
Cr.  and  P.  (1864)  Sec.  23. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  194;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Indictment — Allegation    of  Death: 

Where  an  indictment  charges  that  the 


defendant  did  "kill  and  murder"  the 
deceased,  it  is  good  although  it  does 
not  specifically  allege  that  the  per- 
son killed  died  within  a  year  and  a 
day  after  the  firing  of  the  shot  which 
killed  him.  State  v.  Sly  (1905)  11 
Ida.    110;    80   Pac.  1125. 


Excusable  Homicide. 

Sec.  6568.    Homicide  is  excusable  in  the  following  cases: 

1.  When  committed  by  accident  and  misfortune,  in  lawfully  cor- 
recting a  child  or  servant,  or  in  doing  any  other  lawful  act  by  law- 
ful means,  with  usual  and  ordinary  caution,  and  without  any  unlaw- 
ful intent; 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of 
passion,  upon  any  sudden  and  sufficient  provocation,  or  upon  a  sud- 
dent  combat  when  no  undue  advantage  is  taken,  nor  any  dangerous 
weapon  used,  and  when  the  killing  is  not  done  in  a  cruel  or  unusual 
manner. 


Historical:  Rev.  St.  18  8  7,  Sec.  6568. 
See  Cr.  and  P.  (1864)  Sec.  30. 

Same:  Pen. 


California  Legislation : 


Code  1872,  Sec.  195;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Justifiable  Homicide  by  0 fleer. 

Sec.  6569.  Homicide  is  jusifiable  when  committed  by  public  offi- 
cers and  those  acting  by  their  command  in  their  aid  and  assistance, 
either : 

1.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2.  When  necessarily  committed  in  overcoming  actual  resistance 
to  the  execution  of  some  legal  process,  or  in  the  discharge  of  any 
other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who  have  been 
rescued  or  have  escaped,  or  when  necessarily  committed  in  arresting 
persons  charged  with  felony,  and  who  are  fleeing  from  justice  or 
resisting  such  arrest. 

Historical:  Rev.  St.  1887,  Sec.  6569. 
See  Cr.  and  P.  (1864)  Sees.  28,  29. 

California  Legislation:  Same:  Pen. 

Same:  By  Other  Person. 

Sec.  6570.  Homicide  is  also  justifiable  when  committed  by  any 
person  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  any  person,  or  to 
commit  a  felony,  or  to  do  some  great  bodily  injury  upon  any  per- 
son :  or. 


Code  1872,  Sec.  196;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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2.  When  committed  in  defense  of  habitation,  property,  or  per- 
son, against  one  who  manifestly  intends  or  endeavors,  by  violence  or 
surprise,  to  commit  a  felony,  or  against  one  who  manifestly  intends 
and  endeavors,  in  a  violent,  riotous  or  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of  offering  violence  to  any 
person  therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such  person,  or  of  a 
wife  or  husband,  parent,  child,  master,  mistress,  or  servant  of  such 
person,  when  there  is  reasonable  ground  to  apprehend  a  design  to 
commit  a  felony  or  to  do  some  great  bodily  injury,  and  imminent 
danger  of  such  design  being  accomplished;  but  such  person,  or  the 
person  in  whose  behalf  the  defense  was  made,  if  he  was  the  assail- 
ant or  engaged  in  mortal  combat,  must  really  and  in  good  faith  have 
endeavored  to  decline  any  further  struggle  before  the  homicide  was 
committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  lawful  ways 
and  means,  to  apprehend  any  person  for  any  felony  committed,  or 
in  lawfully  suppressing  any  riot,  or  in  lawfully  keeping  and  preserv- 
ing the  peace. 


6570. 


Pen. 
Code, 


Historical:   Rev.  St.  1887,  Sec. 
See  Cr.  and  P.  (1864)   Sec.  25. 

California  Legislation:  Same: 
Code  1872,  Sec.  197;  Deering's 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Burden  of  proof 
of  mitigating  circumstances,  justifica- 
tion or  excuse  is  on  the  defendant: 
Sec.  7866. 


Protection  of  Property:  A  person 
has  at  least  as  much  and  possibly 
more  protection  in  law  in  defending 
his  property  as  he  does  in  the  protec- 
tion of  his  person.  (Dis.  op.)  People 
v.  Pierson  (1884)  2  Ida.  76;  3  Pac. 
688. 


Fear  Not  Sufficient  Justification. 

Sec.  6571.  A  bare  fear  of  the  commission  of  any  of  the  oitenses 
mentioned  in  subdivisions  2  and  3  of  the  preceding  section,  to  pre- 
vent which  homicide  may  be  lawfully  committed,  is  not  sufficient  to 
justify  it.  But  the  circumstances  must  be  sufficient  to  excite  the 
fears  of  a  reasonable  person,  and  the  party  killing  must  have  acted 
under  the  influence  of  such  fears  alone. 


Historical:  Rev.  St.  1887,  Sec.  6571. 
Cr.  and  P.  (1864)  Sec.  26. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  198;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Danger  of  Injury:  An  instruction 
that  there  must  be  danger  of  personal 


injury,  or  fear  of  personal  injury  to 
that  extent  that  the  only  means  of 
avoiding  loss  of  life  or  great  personal 
injury  is  to  kill  the  assailant,  is. 
proper.  People  v.  Bernard  (1886)  2 
Ida.  193;  10  Pac.  30. 


Discharge  of  Defendant. 

Sec.  6572.  The  homicide  appearing  to  be  justifiable  or  excusable, 
the  person  indicted  must,  upon  his  trial,  be  fully  acquitted  and  dis- 
charged. 


Historical:  Rev.  St.  1887,  Sec.  6572. 
Cr.  and  P.  (1864)  Sec.  32. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  199;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Section 

6577.    Mayhem  defined 


CHAPTER  2. 
MAYHEM. 


Section 

6578.  Punishment. 


Chs.  3,  4. 
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Mayhem  Defined. 

Sec.  6577.  Every  person  who  unlawfully  and  maliciously  deprives 
a  human  being  of  a  member  of  his  body,  or  disables,  disfigures,  or 
renders  it  useless,  or  cuts  out  or  disables  the  tongue,  puts  out  an  eye, 
slits  the  nose,  ear,  or  lip,  is  guilty  of  mayhem. 


Historical:  Rev.  St.  1887,  Sec.  6577. 
See  Cr.  and  P.  (1864)  Sec.  43. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  203;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment. 

Sec.  6578.  Mayhem  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  fourteen  years. 


Historical:  Rev.  St.  188  7,  Sec.  6578. 
See  Cr.  and  P.  (1864)  Sec.  43. 

California  legislation :    Same:  Pen. 


Code  1872,  Sec.  204;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


CHAPTER  3. 
KIDNAPPING. 


Section 

658  4.    Kidnapping  defined.- 


Section 

65  85.  Punishment. 


Kidnapping  Denned. 

| Sec.  6584.  Every  person  who  forcibly  steals,  takes,  or  arrests  any 
person  in  this  State,  and  carries  him  into  another  country,  state,  or 
county,  or  who  forcibly  takes  or  arrests  any  person,  w'lli  a  design 
*to  take  him  out  of  this  State,  without  having  established  a  claim  ac- 
cording to  the  laws  of  the  United  States  or  of  this  State,  or  who  hires, 
persuades,  entices,  decoys,  or  seduces,  by  false  promises,  misrepresen- 
tations, or  the  like,  any  person  to  go  out  of  this  State  or  to  be  taken  or 
removed  therefrom,  for  the  purpose  and  with  the  intent  to  sell  such 
person  into  slavery  or  involuntary  servitude,  or  otherwise  to  employ 
him  for  his  own  use,  or  to  the  use  of  another,  without  the  free  will  and 
consent  of  such  persuaded  person,  is  guilty  of  kidnapping. 


Historical:  Rev.  St.  1887,  Sec.  65  84. 
See  Cr.  and  P.  (1864)   Sec.  51. 

California  Legislation:   Same.  Pen. 


Code  1872,  Sec.  207;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment. 

Sec.  6585.  Kidnapping  is  punishable  by  imprisonment  in  the 
State  Prison  not  less  than  one  nor  more  than  ten  years. 


Historical:  Rev.  St.  188  7,  Sec.  65  8  5. 
See  Cr.  and  P.  (1864)  Sec.  51. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  208;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


CHAPTER  4, 
BOBBERY. 


Section 

6590.     Robbery  defined. 

65  91.     Fear   whicb      constitutes  rob- 
bery 


Section 

6592.  Punishment. 
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Robbery  Defined. 

Sec.  6590.  Robbery  is  the  felonious  taking  of  personal  property  in 
the  possession  of  another,  from  his  person  or  immediate  presence, 
and  against  his  will,  accomplished  by  means  of  force  or  fear. 


Historical:  Rev.  St.  1887,  Sec.  6590. 
See  Cr.  and  P.  (1864)  Sec.  60. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  211;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Instructions:  An  instruction  that  if 
a  man  stealthily  filch  the  pocket  of 
another,  the  force  necessary  to  re- 
move the  property  is  all  the  force 
that  the  statute  requires,  is  erroneous 
as  it  ignores  all  distinction  between 
robbery  and  larceny  from  the  person. 


Territory  v.  McKern  (1891)  3  Ida.  15; 
26  Pac.  123. 

Indictment:  An  indictment  charg- 
ing a  felonious  assault  upon  the  per- 
son robbed  by  putting  him  in  bodily 
fear  and  thereby  feloniously  and  vio- 
lently robbing,  taking  and  carrying 
away  his  property,  is  sufficient  with- 
out alleging  an  intent  on  the  part  of 
the  defendant  to  steal  and  rob.  Peo- 
ple v.  Butler  (1869)  1  Ida.  231. 


Fear  Which  Constitutes  Robbery. 

Sec.  6591.    The  fear  which  constitutes  robbery  may  be  either: 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  property  of 
the  person  robbed,  or  of  any  relative  of  his,  or  member  of  his  fam- 
ily; or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the  per- 
son or  property  of  any  one  in  the  company  of  the  person  robbed  at 
the  time  of  the  robbery. 


Historical:  Rev.  St.  18  87,  Sec.  6591. 
California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  212;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment. 

Sec.  6592.  Robbery  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  five  years,  and  the  imprisonment  may  be  ex- 
tended to  life. 


Historical:  Rev.  St.  1887,  Sec.  6592. 
See  Cr.  and  P.  (1864)  Sec.  60. 

California  Legislation:  Same  except 


"one"  for  "five"  years,  and  last  clause 
omitted:  Pen.  Code  1872,  Sec.  213; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 
ATTEMPTS  TO  KILL. 

Section  Section 

6597.    Administering  poison.  '     65  98.    Assault  with  intent  to  murder. 

Administering  Poison. 

Sec.  6597.  Every  person  who,  with  intent  to  kill,  administers  or 
causes  or  procures  to  be  administered,  to  another,  any  poison  or 
other  noxious  or  destructive  substance  or  liquid,  but  by  which  death 
is  not  caused,  is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  ten  years,  and  the  imprisonment  may  be  extended  to  life. 

Historical:   Rev.  St.  1887,  Sec.  6597.  last  clause  omitted:    Pen.  Code  1872, 

See  Cr.  and '  P.  (1864)  Sec.  42.  Sec.  216;  Deering's  Code,  ib.;  Kerr's 

California  Legislation:  Same  except     I     code,  ib. 

Assault  With  Intent  to  Murder. 

Sec.  6598.    Every  person  who  assaults  another  with  intent  to  com- 
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mit  murder,  is  punishable  by  imprisonment  in  the  State  Prison  not 
less  than  one  nor  more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  6598. 
See  Cr.  and  P.   (18-64)  Sec.  47. 

Calif or»ia  Legislation:  Same:  Pen. 
Code  1872,  Sec.  217;  Deering's  Code, 


ib.;  Kerr's  Code,  ib. 

Cited:  Ex  parte  Cox  (1893)  3  Ida. 
530;  32  Pac.  197. 


CHAPTER  6. 
FELONIOUS  ASSAULTS  AND  AIMING  FIRE  ARMS. 


Section 

6703.  Assault  with  intent  to  commit 
certain  felonies. 

6704.  Same:    Other  felonies. 

6  705.    Administering  drugs  to  aid  in 
felony. 


Section 

6706.  Assaults  and  intimidation. 
6  707.    Aiming  Are  arms  at  others 

6708.  Same:    Discharge  of  arms. 

6709.  Same:    Resulting  injury. 

6710.  Same:    Civil  liability. 


Assault  With  Intent  to  Commit  Certain  Felonies. 

Sec.  6703.  Every  person  who  assaults  another  with  intent  to  com- 
mit rape,  the  infamous  crime  against  nature,  mayhem,  robbery,  or 
grand  larceny,  is  punishable  by  imprisonment  in  the  State  Prison 
not  less  than  one  nor  more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  6703. 
See  Cr.  and  P.  (1864)  Sec.  47. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  220;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Information  Held  Sufficient:  State 
v.  Beard  (1899)  6  Ida.  614;  57  Pac. 
867.  Same:  Assault  with  intent  to 
commit  rape.  State  v.  Neil  (1907)  13 
Ida  .  . . :  90  Pac.  860. 


Same:  Other  Felonies. 

Sec.  6704.  Every  person  who  is  guilty  of 
to  commit  any  felony,  except  an  assault  with 
der,  the  punishment  for  which  assault  is  not 
ceding  section,  is  punishable  by  imprisonment 
exceeding  ive  years,  or  in  a  county  jail  not 
by  fine  not  exceeding  five  hundred  dollars,  or 


an  assault  with  intent 
intent  to  commit  mur- 
prescribed  by  the  pre- 
m  the  State  Prison  not 
exceeding  one  year,  or 
by  both. 


Historical:   Rev.  St.  1887,  Sec.  6  704. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  221;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cross  Reference:    Simple  assault: 


Sec.  6727.  Assault  with  chemicals: 
Sec.  6731.  Assault  with  intent  to 
murder:  Sec.  6598.  Assault  with 
deadly  weapon:   Sec.  6732. 


Administering  Drugs  to  Aid  in  Felony. 

Sec.  6705.  Every  person  guilty  of  administering  to  another  any 
chloroform,  ether,  laudanum,  or  other  narcotic,  anaesthetic,  or  intoxi- 
cating agent,  with  intent  thereby  to  enable  or  assist  himself  or  any 
other  person  to  commit  a  felony,  is  guilty  of  felony. 


Historical:  Rev.  St.  1887,  Sec.  6705. 
California  Legislation:  Same:  Pen. 


I 


Code  1872,  Sec.  2  22;  Deering's  Code, 
ib.;  Kerr's  Code  ib. 


Assaults  and  Intimidation. 

*  Sec.  6*?06.  If  any  persofi  assaults  and  beats  another  with  a  cow- 
hide, stick,  or  whip,  having  at  the  time  in  his  possession,  a  pistol  or 
other  deadly  weapon,  with  intent  to  intimidate  and  prevent  the  per- 
son assaulted  from  defending  himself,  such  person  is  punishable  by 
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imprisonment  in  the  State  Prison  not  less  than  one  nor  more  than 
four  years. 

Historical:   Rev.  St.  1887,  Sec.  6706. 
Cr.  and  t\  (1864)  Sec.  41. 

Aiming  Fire  Arms  at  Others. 

Sec.  6707.  Any  person  who  shall  intentionally,  without  malice, 
point  or  aim  any  fire  arm  at  or  toward  any  other  person,  shall  be 
guilty  of  a  misdemeanor  and  shall  be  subject  to  a  fine  of  not  more 
than  fifty  dollars,  and  not  less  than  five  dollars. 

Historical:  Laws  1907,  29,  Sec.  1. 

Same:  Discharge  of  Arms. 

Sec.  6708.  Any  person  who  shall  discharge,  without  injury  to 
any  person,  any  fire  arm,  while  intentionally,  without  malice,  aimed 
at  or  toward  any  person,  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  liable  to  a  fine  of  not  less  than  one  hundred  dollars,  or  impris- 
onment in  the  county  jail  not  to  exceed  six  months,  or  both,  at  the  dis- 
cretion of  the  court. 

Historical:  Laws  1907,  29,  Sec.  2. 

Same:  Kesalting  Injury. 

Sec.  6709.  Any  person  who  shall  maim  or  injure  any  other  per- 
son by  the  discharge  of  any  fire  arm  pointed  or  aimed,  intentionally 
but  without  malice,  at  any  such  person,  shall  be  guiltv  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars, 
or  imprisonment  in  the  county  jail  for  a  period  of  not  more  than  one 
year;  and  if  death  ensue  from  such  wounding  or  maiming,  such  per- 
son so  offending  shall  be  deemed  guilty  of  tne  crime  of  manslaughter. 

Historical:  Laws  1907,  29,  Sec.  3. 

Same :  Civil  Liability. 

Sec.  6710.  Any  party  maimed  or  wounded  by  the  discharge  of 
any  fire  arm  aforesaid,  or  the  heirs  or  representatives  of  any  person 
who  may  be  killed  by  such  discharge,  may  have  an  action  against  the 
party  offending,  for  damages  which  shall  be  found  by  a  jury,  and 
such  damages/when  found,  may,  in  the  discretion  of  the  court  before 
which  such  action  is  brought,  be  doubled. 

Historical:  Laws  1907,  29,  Sec.  4. 

CHAPTER  7. 
DUELS  AND  CHALLENGES. 


Section 

6  711.     Duel  defined. 

6712.  Punishment  if  death  ensues. 

6713.  Same:    If  no  death    or  wound 
ensue. 


Section 

6714.  Taunts  for  not  fighting  duel. 

6715.  Failure  of  officers   to  prevent 
duels. 

6716.  Witnesses  not    excused  from 
testifying.  * 


Duel  Denned. 

Sec.  6711.    A  duel  is  any  combat  with  deadly  weapons,  fought  be- 
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tween  two  or  more  persons,  by  previous  agreement  or  upon  a 
previous  quarrel. 


Historical:  Rev.  St.  1887,  Sec.  6711. 
See  Cr.  and  P.  (1864)  Sec.  35. 

California  Legislation :     Same:  Pen. 


Code  1872,  Sec.  225;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment  If  Death  Ensues. 

Sec.  6712.  Every  person  guilty  of  fighting  any  duel,  from  which 
death  ensues  within  a  year  and  a  day,  is  punishable  by  imprisonment 
in  the  State  Prison  not  less  than  one  nor  more  than  seven  years. 


Historical:  Rev.  St.  1887,  Sec.  6712. 
See  Cr.  and  P.  (1864)  Sec.  35. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec  226;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  If  No  Death  or  Wound  Ensue. 

Sec.  6713.  Every  person  who  fights  a  duel,  although  no  death  or 
wound  ensue,  or  who  sends  or  accepts  a  challenge  to  fight  a  duel,  is 
punishable  by  imprisonment  in  the  State  Prison  or  in  a  county  jail 
not  exceeding  one  year. 


Historical:  Rev.  St.  1887,  Sec.  6713. 
See  Cr.  and  P.  (1864)  Sec.  36. 

California  Legislation:  Similar: 
Pen.  Code    1872,    Sec.    227;    same  as 


amended  except  "although  no  death 
or  wound  ensue"  omitted:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Taunts  for  Not  Fighting  Duel. 

Sec.  6714.  Every  person  who  posts  or  publishes  another  for  not 
fighting  a  duel,  or  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel,  or  who  uses  any  reproachful  or  contemptuous  language,  verbal, 
written,  or  printed,  to  or  concerning  another,  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  with  intent  to  provoke  a  duel, 
is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6714. 
See  Cr.  and  P.  (1864)  Sec.  38. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  229;  Deering'«  Code, 
ib.;  Kerr's  Code,  ib. 


Failure  of  Officers  to  Prevent  Duels. 

Sec.  6715.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowledge  of  the 
intention  on  the  part  of  any  persons  to  fight  a  duel,  and  who  does  not 
exert  his  official  authority  to  arrest  the  party  and  prevent  the  duel, 
is  punishable  by  fine  not  exceeding  one  thousand  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6715. 
Cr.  and  P.  (1864)  Sec.  125. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  230;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Witness  Not  Excused  From  Testifying. 

Sec.  6716.  No  person  shall  be  excused  from  testifying  or  answer- 
ing any  question  upon  any  investigation  or  trial  for  a  violation  of 
either  of  the  provisions  of  this  chapter,  upon  the  ground  that  his 
testimony  might  tend  to  convict  him  of  a  crime.  But  no  evidence 
given  upon  any  examination  of  a  person  so  testifying  shall  be  re- 
ceived against  him  in  any  criminal  prosecution  or  proceeding. 
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Historical:  Rev.  St.  1887,  Sec.  6716. 
See  Cr.  and  P.  (1864)  Sec.  37. 

California  .Legislation;  Same:  Pen. 


Code  1872,  Sec.  232;  Deering's  Code* 
ib.;  Kerr's  Code,  ib 


Section 

6721.    False  imprisonment  denned. 


CHAPTER  8. 
FALSE  IMPRISONMENT. 

Section 


6722.  Punishment. 


False  Imprisonment  Denned. 

Sec.  6721.  False  imprisonment  is  the  unlawful  violation  of  the 
personal  liberty  of  another. 


<•  Historical:  Rev.  St.  1887,  Sec.  6721. 
See  Cr.  and  P.  (1864)   Sec.  49. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  236;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment. 

Ssc.  6722.  False  imprisonment  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  more 
than  one  year,  or  both. 

Historical:  Rev.  St.  1887,  Sec.  6722. 
See  Cr.  and  P.  (1864)  Sec.  49. 

CHAPTER  9. 
4SSAULT  AND  BATTERY. 


Section 

6727.    Assart  defined. 
672  8.  Punishment. 
6729.    Battery  defined. 


Section 

6730.  Same:  Punishment. 

6731.  Assault  with  chemical. 

6732.  Assault  with  deadly  weapon* 


Assault  Denned. 

Sec.  6727.  An  assault  is  an  unlawful  attempt,  coupled  with  a  pres- 
ent ability,  to  commit  a  violent  injury  on  the  person  of  another. 


Historical:  Rev.  St.  1887,  Sec.  6727. 
See  Cr.  and  P.  (1864)  Sec.  46. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  240;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment. 

Sec.  6728.  An  assault  is  punishable  by  fine  not  exceeding  one 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceding 
three  months. 


Historical:  Rev.  St.  1887,  Sec.  6728. 
See  Cr.  and  P.    (1864)  Sec.  46. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  241;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Battery  Denned. 

Sec.  6729.  A  battery  is  any  wilful  and  unlawful  use  of  force  or 
violence  upon  the  person  of  another. 


Historical:  Rev.  St.  1887,  Sec.  6729. 
See  Cr.  and  P.  (1864)  Sec.  48. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  242;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Same:  Punishment. 

Sec.  6730.  A  battery  is  punishable  by  fine  not  exceeding  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing six  months,  or  both. 

Historical:   Rev.  St.  1887,  Sec.  6730.  "one  year"  for  "six  months",  and  "or 

See  Cr.  and  P.  (1864)   Sec.  48.  both"  omitted:     Pen.  Code  1872,  Sec. 

California  Legislation:  Same  except  243 '>  see  as  amended:  Deering's  Code, 

"one  thousand"  for  "three  hundred",  lh->  Kerr  s  Code  ifo. 

Assault  With  Chemical. 

Sec.  6731.  Every  person  who  wilfully  and  maliciously  places  or 
throws,  or  causes  to  be  placed  or  thrown,  upon  the  person  of  an- 
other, any  vitrol,  corrosive  acid,  or  caustic  chemical  of  any  nature, 
with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  such  per- 
son, is  punishable  by  imprisonment  in  the  State  Prison  not  less  than 
one  or  more  than  fourteen  years. 

Historical:  Rev.  St.  1887,  Sec.  6731.  Code  1872,  Sec.  244;  Deering's  Code, 

California  Legislation:  Same:  Pen.     '  Kerr's  Code,  ib. 

Assault  With  Deadly  Weapon. 

Sec.  6732.  Every  person  who  commits  an  assault'  upon  the  person 
of  another  with  a  deadly  weapon  or  instrument,  or  by  any  means  or 
force  likely  to  produce  great  bodily  injury,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  two  years,  or  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  both. 

Historical:  Rev.  St.  1887,  Sec.  6732. 
See  Cr.  and  P.  (1864)  Sec  47. 

California  Legislation:  Similar:  Pen. 
Code  1872,  Sec.  245;  same  as  amend- 
ed except  "or  in  a  county  jail"  insert- 
ed after  "prison":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cited:    Territory  v.  Guthrie  (1888) 
2  Ida.  432;  17  Pac.  39. 

Maximum  Punishment:  Where  the 
verdict  finds  the  defendant  guilty  of 


assault  with  a  deadly  weapon,  the 
maximum  punishment  which  may  be 
imposed  is  two  years,  and  the  court  is 
not  authorized  to  impose  a  greater 
penalty  on  the  theory  that  the  de- 
fendant is  guilty  of  assault  with  in- 
tent to  kill,  the  punishment  for  which 
is  prescribed  by  Section  65  98.  Ex 
parte  Cox  (1893)  3  Ida.  530;  32  Pac. 
197. 


CHAPTER  10, 
LIBEL. 


Section 

6737.  Libel  defined. 

6738.  Punishment. 

6739.  Malice  presumed. 

6740.  Truth  may  be  proved. 

6741.  Sufficiency  of  publication. 


Section 
6742. 

6743. 
6744. 
6745. 


Liability  of  authors,  editors 
and  proprietors. 

Report  of  public  proceedings. 

Same:    Limitation  on  privilege. 

Threats  to  publish  libel. 


Libel  Defined. 

See.  6737.  A  libel  is  a  malicious  defamation,  expressed  either  by- 
writing,  printing,  or  by  signs  or  pictures,  or  the  like,  tending  to  black- 
en the  memory  of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  or  publish  the  natural  or  alleged  defects,  of  one 
who  is  alive,  and  thereby  to  expose  him  to  public  hatred,  contempt, 
or  ridicule. 
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Historical:  Rev.  St.  1887,  Sec.  6737. 
See  Cr.  and  P.  (1864)  Sec.  126. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  248; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Punishment. 

Sec.  6738.  Every  person  who  wilfully,  and  with  a  milicious  intent 
to  injure  another,  publishes,  or  procures  to  be  published,  any  libel, 
is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or  impris- 
onment in  the  county  jail  not  exceeding  six  months. 


Historical:  Rev.  St.  1887,  Sec.  6738. 
See  Cr.  and  P.  (1864)  Sec.  126. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  249; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Malice  Presumed. 

Sec.  6739.  An  injurious  publication  is  presumed  to  have  been  ma- 
licious if  no  justifiable  motive  for  making  it  is  shown. 


Historical:  Rev.  St.  1887,  Sec.  6  73  9. 
California  Legislation:     Same:  Pen. 


I 


Code,  1872,  Sec.  250;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Truth  May  Be  Proved. 

Sec.  6740.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be 
given  in  evidence  to  the  jury,  and  if  it  appears  to  the  jury  that  the 
matter  charged  as  libelous  is  true,  and  was  published  with  good  mo- 
tives and  for  justifiable  ends,  the  party  shall  be  acquitted.  The  jury 
have  the  right  to  determine  the  law  and  the  fact. 


Historical:  Rev.  St.  1887,  Sec.  6740. 
See  Cr.  and  P.  (1864)  Sec.  126. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec  251;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sufficiency  of  Publication. 

Sec.  6741.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should  have  been  read 
or  seen  by  another.  It  is  enough  that  the  accused  knowingly  parted 
with  the  immediate  custody  of  the  libel  under  circumstances  which 
exposed  it  to  be  read  or  seen  by  any  other  person  than  himself. 


Historical:  Rev.  St.  1887,  Sec.  6741. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  252;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Liability  of  Authors,  Editors  and  Proprietors. 

Sec.  6742.  Each  author,  editor,  and  proprietor  of  any  book,  news- 
paper, or  serial  publication,  is  chargeable  with  the  publication  of  any 
words  contained  in  any  part  of  such  book,  or  number  of  such  news- 
paper or  serial. 

Deering's  Code, 


Historical:  Rev.  St.  1887,  Sec.  6742. 
California  L/egislation:    Same:  Pen. 


Code  1872,  Sec.  253; 
ib.;  Kerr's  Code.  ib. 


Report  of  Public  Proceeding. 

Sec.  6743.  No  reporter,  editor,  or  proprietor  of  any  newspaper  is 
liable  to  any  prosecution  for  a  fair  and  true  report  of  any  judicial, 
legislative,  or  other  public  official  proceedings,  or  of  any  statement, 
speech,  argument,  or  debate  in  the  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publication. 
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marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  less  than  two  nor 
more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  6769. 
Cr.  and  P.  (1864)  Sec.  53. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  265;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Seduction  for  Prostitution. 

See.  6770.  Every  person  who  inveigles  or  entices  any  unmarried 
female,  of  previous  chaste  character,  under  the  age  of  eighteen  years, 
into  any  house  of  ifi-fame,  or  of  assignation,  or  elsewhere,  for  the 
purpose  of  prostitution,  or  to  have  illicit  carnal  connection  with  any 
man ;  and  every  person  who  aids  or  assists  in  such  invieglement  or  en- 
ticement, is  punishable  by  imprisonment  in  the  Stale  Prison  not  ex- 
ceeding five  years,  or  by  imprisonment  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  one  thousand  doHars,  or  by  both 
such  fine  and  imprisonment. 


Historical:  Rev.  St.  18  87,  Sec.  6770. 

California  Legislation:  Similar  but 
'twenty-five"   for   "eighteen"  years: 


Pen.  Code  1872,  Sec.  266;  similar 
and  age  same  as  Idafio  as  amended: 
Deering's  Code,  i<b.;  Kerr's  Code,  ib. 


Abduction  for  Prostitution. 

Sec.  6771.  Every  person  who  takes  away  any  female  under  the 
age  of  eighteen  years  from  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  without  their  consent, 
for  the  purpose  of  prostitution,  is  punishable  by  imprisonment  in 
the  State  Prison  not  exceeding  five  years,  and  a  fine  not  exceeding 
one  thousand  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6771. 
California  legislation:  Same:  Pen. 


Code  1872,  Sec.  267;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Admission  of  Minors  Into  Houses  of  Prostitution. 

Sec.  6772.  Any  proprietor,  keeper,  manager,  conductor,  or  person 
having  the  control,  of  any  house  of  prostitution,  or  any  house  ©r  room 
resorted  to  for  the  purpose  of  prostitution,  who  shall  admit  or  keep 
any  minor  of  either  sex  therein,  or  any  parent  or  guardian  of  any 
such  minor  who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any  such  house 
or  r®©tn,  shal  be  guilty  of  a  misdemeanor. 

Historical:  Rev.  St.  1887,  Sec.  6772. 

CHAPTER  2. 

ABANDONMENT  AND  NEGLECT  OF  WIFE  AND  CHILDREN. 


Section 

6781.  Failure   to  support 
children. 

6782.  Neglect  of  children. 


wife  or 


Section 

6783.    Desertion  of  children. 

6  784.    Permitting  minors  in  saloons. 


Cross  Reference  Headings. 
Unlawful   employment  of  children. 

Employment  of  children  in  theatrical 
exhibitions  and  shows. 

Sending  children  to  saloons,  gam- 
bling houses,  etc. 


Failure  of  parents  to  send  children  to 
school. 

Failure  of  school  trustees  to  furnish 
list  of  school  children. 

Contribution  to  juvenile  delinquency. 
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Failure  to  Support  Wife  or  Children. 

Sec.  6781.  It  shall  be  unlawful  for  any  man  residing  m  this  State 
to  wilfully  neglect,  fail  or  refuse,  to  provide  reasonable  support  and 
maintenance  for  his  wife  or  minor  children,  and  any  person  guilty  of 
such  neglect,  failure  or  refusal,  upon  the  complaint  of  the  wife,  the 
chairman  of  the  board  of  county  commissioners  or  the  agent  of  a  hu- 
mane society,  and  upon  due  conviction  thereof,  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  committed  to  the  county  jail  for 
the  period  of  not  more  than  sixty  days,  unless  it  shall  appear 
that,  owing  to  physical  incapacity  or  other  good  cause,  he  is  unable 
to  furnish  such  support:  Provided,  That  in  case  of  conviction  for 
the  offense  aforesaid,  the  court  before  which  conviction  is  had,  may, 
in  lieu  of  the  penalty  herein  provided,  accept  from  the  person  con- 
victed a  bond  to  the  board  of  county  commissioners  of  the  county 
in  which  such  conviction  is  had,  with  good  and  sufficient  surety,  con- 
ditioned for  the  support  of  the  wife,  child  or  children  as  the  case 
may  be,  for  the  term  of  six  months  after  the  date  of  said  conviction, 
and  the  court  may  accept  such  bond  at  any  time  after  such  conviction 
and  order  the  release  of  the  person  so  convicted.  In  all  prosecutions 
under  this  section  a  wife  shall  be  a  competent  witness  against  her 
husband,  with  or  without  his  consent6 

Historical:  Laws  1907,  303,  Sees.  1, 


Neglect  of  Children. 

Sec.  6782.  Every  parent  of  any  child  who  wilfully  omits,  with- 
out lawful  excuse,  to  furnish  necessary  food,  clothing,  shelter,  or 
medical  attendance  for  such  child,  is  guilty  of  a  misdemeanor. 

Historical:  Rev.  St.  1887,  Sec.  6782.     |     Code  1872,  Sec.  270;  Deering's  Code, 


California  Legislation:    Same:  Pen. 


ib.;  Kerr's  Code,  ib. 


Desertion  of  Children. 

Sec.  6783.  Every  parent  of  any  child  under  the  age  of  six  years, 
and  every  person  to  whom  any  such  child  has  been  confided  for  nur- 
ture or  education,  who  deserts  such  child  in  any  place  whatever,  with 
intent  wholly  to  abandon  it,  is  punishable  by  imprisonment  in  the 
State  Prison  not  exceeding  seven  years  or  in  a  county  jail  not  ex- 
ceeding one  year. 


Historical:  Rev.  St.  1887,  Sec.  6783. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  271;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Permitting  Minors  in  Saloons. 

Sec.  6784.  Every  proprietor  of  a  saloon  who  allows  any  minor 
between  the  age  of  five  and  sixteen  years  to  frequent  or  enter  his 
saloon,  is  guilty  of  a  misdemeanor  and  punishable  by  fine  of  not  less 
than  ten  and  not  exceeding  twenty-five  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6784. 
8  Ter.  Ses.   (1871)  760,  Sec.  2. 


California  Legislation: 
Pen.  Code,  Sec.  397b. 


See  Kerr's 


Unlawful  Employment  of  Children. 

Persons  employing  children  in  violation  of  Sections  1466  and  1467, 
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or  permitting  children  to  be  so  employed,  are  guilty  of  a  misde- 
meanor: Section  1470. 

Employment  of  Children  in  Theatrical  Exhibitions  and  Shows. 

Persons  employing  or  permitting  the  employment  of  children  in 
theatrical  exhibitions,  or  shows  or  performances  of  various  kinds,  are 
guilty  of  a  misdemeanor:  Section  1471. 

Sending  Children  to  Saloons,  Gambling  Houses,  Etc. 

Parents  or  employers  sending  minors  to  saloons,  gambling  houses, 
or  other  immoral  places,  are  guilty  of  a  misdemeanor:  Section  1472. 

Failure  of  Parents  to  Send  Children  to  School. 

Parents  of  children  between  the  ages  of  eight  and  fourteen  who 
fail  to  send  such  children  to  school  are  subject  to  fine:  Section  62. 

Same:  Parents  failing  to  send  children  to  Government  free 
schools :    Section  636. 

Failure  of  School  Trustees  to  Furnish  List  of  School  Children. 

School  trustees  who  fail  to  furnish  the  principal  of  each  school  in 
the  district  with  a  list  of  children  in  the  district  between  the  ages  of 
eight  and  fourteen  years  are  subject  to  fine :  Section  632. 

Contribution  to  Juvenile  Delinquency. 

Persons  causing  or  contributing  to  juvenile  delinquency  are  guilty 
of  a  misdemeanor:  Section  8335. 


Procurement  of  Abortion. 

Sec.  6794.  Every  person  who  provides,  supplies,  or  administers 
to,  any  pregnant  woman,  or  procures  any  such  woman  to  take,  any 
medicine,  drug,  or  substance,  or  uses  or  employs  any  instrument  or 
other  means  whatever,  with  intent  thereby  to  procure  the  miscarriage 
of  such  woman,  unless  the  same  is  necessary  to  preserve  her  life,  is 
punishable  by  imprisonment  in  the  State  Prison  not  less  than  two 
nor  more  than  five  years. 

Historical:  Rev.  St.  1887,  Sec.  6794..  Code,  1872,  Sec.  274;  Deering's  Code, 
See  Cr.  and  P.  (1864)  Sec.  42.  ib.;  Kerr's  Code.  ib. 

California  Legislation:    Same:  Pen. 

Submitting  to  Abortion. 

Sec.  6795.  Every  woman  who  solicits  of  any  person  any  medicine, 
drug,  or  substance  whatever,  and  takes  the  same,  or  who  submits  to 
any  operation,  or  to  the  use  of  any  means  whatever,  with  intent 
thereby  to  procure  a  miscarriage,  unless  the  same  is  necessary  to 
preserve  her  life,  is  punishable  by  imprisonment  in  the  State  Prison 
riot  less  than  one  nor  more  than  five  years. 

Historical:   Rev.  St.  1887,  Sec.  6795.  Code  1872,  Sec.  2  75;   Deering's  Code, 

'California  Ijegislation:    Same:  Pen.     j     ib.J  Kerr's  Code,  ib. 


Section 
6794. 


Procurement  of  abortion. 
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CHAPTER  4, 
CHILD  STEALING. 

Section 

6  800.    Enticement  of  child  from  par- 
ents. 

Enticement  of  Child  From  Parents. 

Sec.  6800.  Every  person  who  maliciously,  forcibly  or  fraudulently 
takes  or  entices  away  a  child  under  the  age  of  twelve  years,  with  in- 
tent to  detain  and  conceal  such  child  from  its  parent,  guardian  or 
other  person  having  the  lawful  charge  of  such  child,  is  punishable 
by  imprisonment  in  the  State  Prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year,  and  a  fine  not 
exceeding  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6  800. 
See  Cr.  and  P.  (1864)  Sec.  54. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  278;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 

BIGAMY,  ADULTERY,  INCEST,  AND  THE  CRIME  AGAINST  NATURE. 


Section 

6  8  06.  Polygamy. 
6  80  7.    Adultery.  . 

6808.  Marrying  spouse  of  another. 

6809.  Incest. 


Section 

6  810.     Crime  against  nature. 
6811.     Same:  Penetration. 
6  812.    Lewd  cohabitation. 


Polygamy. 

Sec.  6806.  Every  person  who  has  a  husband  or  wife  living  who 
marries  another,  whether  married  or  single,  and  any  man  who  simul- 
taneously, or  on  the  same  day,  marries  more  than  one  woman,  is  guilty 
of  polygamy,  and  shall  be  punished  by  a  fine  of  not  less  than  two 
hundred  dollars  and  six  months'  imprisonment  in  the  county  jail,  or 
by  fine  not  exceeding  two  thousand  dollars  and  by  imprisonment  in 
the  State  Penitentiary  for  a  term  of  not  more  than  five  years. 

But  this  section  shall  not  extend  to  any  person  by  reason  of  a  for- 
mer marriage,  whose  husband  or  wife  by  such  marriage  shall  have 
been  absent  for  five  successive  years,  and  is  not  known  to  such  person 
to  be  living,  and  is  believed  by  such  person  to  be  dead,  nor  t©  any 
person  by  reason  of  any  former  marriage  which  sfeaM  have  been  dis- 
solved by  a  valid  decree  of  a  competent  court,  nor  to  any  person  by 
reason  of  a  former  marriage  which  shall  have  been  pronounced  void 
by  a  valid  decree  of  a  competent  court,  on  the  ground  of  nullity  of 
the  marriage  contract. 

Historical:    Laws  1905,  2  93,  Sec.  1. 

Cross  Reference:   Polygamous* mar- 
riages void:    Sec.  2617. 

Adultery. 

Sec.  6807.  A  married  man  who  has  sexual  intercourse  with  a 
woman  not  his  wife,  an  unmarried  man  who  has  sexual  intercourse 
with  a  married  woman,  a  married  woman  who  has  sexual  intercourse 
with  a  man  not  her  husband,  and  an  unmarried  woman  who  has  sexual 
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intercourse  with  a  married  man,  shall  be  guilty  of  adultery,  and  shall 
be  punished  by  a  fine  of  not  le«s  than  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  less  than  three  months,  or  by 
imprisonment  in  the  State  Penitentiary  for  a  period  not  exceeding 
three  years,  or  in  the  county  jail  for  a  period  not  exceeding  one  year, 
or  by  fine  not  exceeding  one  thousand  dollars. 

Historical:   Laws  1905,  294,  Sec.  1. 

Marrying  Spouse  of  Another. 

Sec.  6808.  Every  person  who  knowingly  and  wilfully  marries  the 
husband  or  wife  of  another,  in  any  case  which  such  husband  or 
wife  would  be  punishable  under  the  pro\  ons  of  this  chapter,  is 
punishable  by  fine  not  less  than  two  thousand  dollars,  or  by  im- 
prisonment in  the  State  Prison  not  exceeding  three  years. 


Historical:  Rev.  St.  1887,  Sec.  6808. 
See  Cr.  and  P.  (1864)  Sec.  128. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  284;  Deering's  Code, 


ib.;  same  as  amended  except  "five" 
for  "two"  thousand  dollars,  and  "ten" 
for  "three"  years:    Kerr's  Code,  ib. 


Incest. 

See.  6809.  Persons  being  witfeiia  the  degrees  of  consanguinity 
withki  which  marriages  are  declared  by  law  to  be  incestuous  and  void, 
who  intermarry  with  each  other,  or  who  commit  fornication  or  adul- 
tery with  each  other,  are  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  ten  year«. 


Historical:  Rev.  St.  1887,  Sec.  6<8#9. 
See  Cr.  and  P.   (1864)   Sec.  129. 

California  Legislation:  Sa«ae:  Pen. 
Code  1872,  Sec.  285;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Incestuous  mar- 
riages denned:    Section  2U15. 


Consent  Unnecessary:  The  crime  of 
incest  is  committed  where  other  ele- 
ments exist,  although  the  female  is  by 
want  of  age  incapable  of  consenting 
thereto.  People  v.  Barnes  (1886)  2 
Ida.   161;    9  Pac.  532. 


Crime  Against  Nature. 

Sec.  6810.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  any  animal,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  less  than  five  years. 


Historical:  Rev.  St.  1887,  Sec.  6810. 
See  Cr.  and  P.  (1864)  Sec.  45. 

California  Legislation:  Same:  Pea. 


Code  1872,  Sec.  286;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same :  Penetration. 

Sec.  6811.  Any  sexual  penetration,  however  slight,  is  sufficient  ta 
complete  the  crime  against  nature. 


Historical:  Rev.  St.  1887,  Sec  6811. 
See  Cr.  Pr.  (1864)   Sec.  363. 

California  Legislation:  Same:  Pen. 


Code  18  72,  Sec.  287;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Lewd  Cohabitation. 

Sec.  6812.  If  any  man  and  woman,  not  being  married  to  each 
other,  shall  live  and  cohabit  together  as  man  and  wife,  or  shall  lewdly 
and  notoriously  associate  together,  such  man  or  woman  is  guilty  of  a 
misdemeanor. 


Historical:  Rev.  St  1887,  Sec.  6812. 
Act  Feb.  10,  1887. 
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CHAPTER  6. 


DISTURBING  RELIGIOUS  MEETINGS  AND  SUNDAY  REST. 


Section 

6820.  Disturbing   religious  meetings. 

6821.  Selling  liquor  or  merchandise 
at  camp  meetings. 

6822.  Same:     Established  businesses 
excepted. 

6823.  Sunday  rest. 


Section 

6824.  Business  to  be  suspended. 

6825.  Sales     of    liquor    and  public 
amusements. 

6826.  Horse  racing  on  Sunday. 

6827.  Public  officers  to  enforce  law. 

6828.  Disposal  of  fines. 


Disturbing  Religious  Meetings. 

Sec.  6820.  Every  person  who  wilfully  disturbs  or  disquiets  any 
assemblage  of  people  met  for  religious  worship,  by  noise,  profane 
discourse,  rude  or  indecent  behavior,  or  by  any  unnecessary  noise, 
either  within  the  place  where  such  meeting  is  held,  or  so  near  it  as 
to  disturb  the  order  and  solemnity  of  the  meeting,  is  guilty  of  a  mis- 
demeanor. 


Historical:  Rev?  St.  1887,  Sec.  6820. 
See  Cr.  and  P.  (1864)  Sec.  123. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  302;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Selling  Liquor  or  Merchandise  at  Camp  Meetings. 

Sec.  6821.  Every  person  who  keeps  or  erects  a  booth,  tent,  stall, 
or  other  contrivance  for  the  purpose  of  selling  or  otherwise  disposing 
of  any  wine,  or  spirituous,  or  intoxicating  liquors,  or  any  drink  of 
which  wines,  spirituous,  or  intoxicating  liquors  form  a  part,  or  for 
selling  or  otherwise  disposing  of  any  article  of  merchandise,  or  who 
peddles,  or  hawks  about,  any  such  drink  or  artfcle,  within  one  mile 
of  any  camp  or  field  meeting  for  religious  worship,  during  the  time 
of  holding  such  meeting,  is  punishable  by  fine  of  not  less  than  five 
nor  more  than  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  6821. 
Cr.  and  P.  (1864)  Sec.  124. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  304;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Established  Businesses  Excepted. 

Sec.  6822.  The  provisions  of  the  preceding  section  do  not  apply 
to  any  person  carrying  on  a  regular  business  in  the  sale  of  liquors 
or  other  articles,  which  business  was  established  prior  to  the  appoint- 
ment of  the  meeting  referred  to  in  such  section. 


Historical:  Re 7.  St.  1887,  Sec.  6822. 
California  Legislation:  Same:  Pen. 


Code  1  872,  Sec.  305;  Deering's  Code, 
ib.;  Kerr's  Code.,  ib. 


Sunday  Best. 

Sec.  6823.  The  first  day  of  the  week,  commonly  called  Sunday,  is 
hereby  set  apart  as  a  day  of  public  rest. 


Historical:    Laws  1907,  22  3,  Sec.  1. 

Constitutionality:  This  act  is  a 
reasonable   police    regulation    and  is 


constitutional:  State  v.  Dolan  (1907) 
92  Pac.  995;  13  Ida  


Business  to  Be  Suspended. 

Sec.  6824.  It  shall  be  unlawful  for  any  person  or  persons  in  this 
State  to  keep  open  on  Sunday  for  the  purpose  of  any  business,  trade, 
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or  sale  of  goods,  wares,  or  merchandise,  any  shop,  store,  building,  or 
place  of  business  whatever:  Provided,  That  hotels  and  restaurants 
may  furnish  lodging  and  meals,  and,  Provided:  That  this  section 
shall  not  apply  to  livery  stables,  or  to  stores  in  so  far  as  the  sale  of 
medicines  or  sick  room  supplies  are  concerned,  or  to  undertakers 
while  providing  for  the  dead,  or  to  news  stands  in  so  far  as  the  quiet 
sale  and  delivery  of  daily  papers  and  magazines  is  concerned,  nor  to 
the  sale  of  non-intoxicating  refreshments,  candies  and  cigars.  Any 
person  or  persons  violating  this  section  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  fined  in  any  sum  not  less 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars, 
or  shall  be  imprisoned  in  the  county  jail  not  to  exceed  thirty  days, 
,~nd  upon  a  second  conviction  shall  be  punished  by  both  such  fine  and 
imprisonment. 


Historical:  Laws  1907,  223,  Sec.  2. 
"Said  offender"  omitted  before  the 
words  "shall  be  fined"  and  "shall  be 
punished"    inserted  in    the  last  line. 


Comparative  Legislation:  See  Wash. 
Bal.  Ann.  Codes  and  Stat.  Vol.  2,  Sec. 
7251. 


Sale  of  Liquor  and  Public  Amusements. 

Sec.  6825.  It  shall  be  unlawful  for  any  person  or  persons  in  this 
State  to  keep  open  on  Sunday  any  saloon,  or  place  of  any  kind  or  de- 
scription in  which  spirituous,  vinous,  malt  or  any  intoxicating  liquors 
are  at  any  time  sold  or  exposed  for  sale,  to  be  sold  or  exposed  for 
sale ;  or  to  give,  or  sell,  or  otherwise  dispose  of  any  spirituous,  vinous, 
malt  or  any  intoxicating  liquors  except  as  provided  for  in  other  parts 
of  this  chapter ;  or  to  keep  open  any  theatre,  playhouse,  dance  house, 
race  track,  merry-go-round,  circus  or  show,  concert  saloon,  billiard 
or  pool  room,  bowling  alley,  variety  hall,  or  any  such  place  of  public 
amusement.  Any  person  or  persons  violating  this  section  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in 
any  sum  not  less  than  thirty  dollars  nor  more  than  two  hundred 
and  fifty  dollars  for  each  offense,  and  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  to  exceed  ninety  days;  and  upon 
a  second  conviction  any  license  which  may  have  been  granted  for 
opening  and  maintaining  any  such  place  of  business  shall  also  be 
rendered  void,  and  shall  not  be  renewed  within  two  years  next  there- 
after. 


Historical:  Laws  1907,  223,  Sec.  3. 
"Said  offender"  omitted  before  "shall 
be  fined"  and  "shall"  inserted  before 
"not  be  renewed." 


Comparative  Legislation:  See  Wash. 
Bal.  Ann.  Codes  and  Stat.  Vol.  2,  Sec. 
7251. 


Horse  Racing*  on  Sunday. 

Sec.  6826.  It  shall  be  unlawful  for  any  person  or  persons  in  this 
State  to  engage  on  Sunday  in  horse  racing.  Any  person  or  persons 
violating  this  section  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars,  or  shall  be  imprisoned  in 
the  county  jail  not  to  exceed  thirty  days,  or  shall  suffer  both  such 
fine  and  imprisonment.  • 


Historical:  Laws  19  07,  2  23,  Sec.  4. 
"Said  offender"   omitted  before  "shall 


be  fined"  and  "shall  suffer"  inserted 
before  "both  such  fine." 
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Public  Officers  to  Enforce  Act. 

Sec.  6827.  it  shall  tee  the  duty  of  each  prosecuting  attorney, 
sheriff,  constable,  city  or  tow®  marshal,  or  any  and  all  other  public 
officers  in  this  State,  to  inform  against  and  diligently  prosecute  any 
and  aH  persons  guilty  of  the  violations  of  the  provisions  of  the  four 
preceding  sections,  either  upon  credible  ii^ormation  as  to  any  such 
violation,  or  upon  reasonable  cause  to  beiteve  that  there  has  been 
any  such  violation.  Any  said  officer  who  shall  refuse  or  wilfully  neg- 
lect to  inform  against  and  prosecute  said  offenders  against  the  four 
preceding  sections,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  fine  of  riot  less  than  fifty  dol- 
lars nor  more  than  fiw  hundred  dollars,  and  the  court  be- 
ibre  which  said  officer  shall  be  tried  shall  declare  the  office  or  ap- 
pointment held  by  said  officer  vacant  for  the  remainder  of  his  term. 

Historical:   Laws  190-7,  2-23,  Sec.  5.  Comparative  Legislation :  See  Wash. 

"Tne  four  preceding  sections"  for  "this  Bal.  Ann.  Code  and  Stat.  Vol  2,  Sec. 

act".  7251. 

Disposal  of  Fines. 

Sec.  6828.  All  tees  collected  from  the  violation  of  the  five  pre- 
ceding sections  shall  be  paid  into  the  common  school  fund  of  the 
county. 

Historical:   Laws  1907,  2  2  3,  Sec.  6.  Comparative  Legislation :  See  Wash. 

"Five  preceding  sections"  inserted  for  Bal.  Ann.  Codes  and  Stat.  Vol  2,  Sec. 

"this  act".  72  50,  last  clause. 


Resorts  for  Smoking  and  Sales  of  Opium. 

Sec.  6830.  Every  person  who  opens,  maintains  or  keeps  any  house 
or  place  as  a  resort  for  the  purpose  of  smoking  opium,  or  any  prep- 
aration containing  opium,  or  who  barters,  sells,  vends  or  gives  away 
opium,  or  any  preparation  containing  opium  for  th^  purpose  of 
being  smoked,  or  that  is  smoked  upon  the  premises,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  three  hundred  dollars,  or  by  imprisonment  in 
the  county  jail,  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment;  and  in  case  any  such  fine  and  the  costs  of  prosecu- 
tion are  not  paid,  any  person  or  persons  convicted  under  this  section 
and  sentenced  to  pay  a  fine,  may  be  held  by  the  sheriff  and  com- 
pelled to  work  at  hard  labor  in  a  ehain-gai*g  or  otherwise,  in  charge 
pf  a  keeper,  wpon  the  public  highways,  or  elsewhere,  or  for  any 
person  who  may  contract  with  the  sheriff  for  s#efe  labor,  until  such 
fine  and  costs  are  fully  paid,  at  tke  rate  of  one  doflar  a  day  for  each 
day  of  ten  hours  of  hard  labor,  and  any  money  so  received  shall  be 
applied  to  the  payment  of  the  fine  and  costs.  And  upon  any  con- 
viction under  this  section,  the  court  before  which  such  conviction  is 
had,  may  direct  the  sheriff,  or  arresting  officer,  to  destroy  any 


CHAPTER  7. 
OPIUM  SMOKING. 


Section 

6830.    Resorts  for  smoking  and  sales 
of  opium. 


Section 

6831.  Purchasing  opium  for  smoking. 

6832.  Frequenting  resorts. 
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opium,  or  preparation  containing  opium,  or  all  pipes,  utensils,  imple- 
ments and  other  things  used,  had  or  kept  for  use,  or  designed  or 
adapted  for  use  in  smoking  opium,  or  any  such  preparation  that 
may  have  been  used  in  evidence  on  the  trial  of  any  person  convicted 
under  this  chapter  or  that  may  be  found  upon  his  person  or  premises. 


Historical:  Rev.  St.  1887,  Sec.  6830; 
amended  Laws  1893,  22,  Sec.  1;  re-en- 
acted Laws  1899,  172,  Sec.  1. 


California  Legislation:       Similar  in 
part:     Deering's  Pen.  Code,  Sec 
Kerr's  Code,  ib. 
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Purchasing  Opium  for  Smoking. 

Sec.  6831.  Every  person  who  bargains  for,  buys,  takes  or  accepts 
any  opium  or  preparation  containing  opium  in  any  house  or  place 
to  be  smoked  upon  the  premises,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months  or  by  both  such  fine  and  imprisonment. 

Historical:  Rev.  St.  1887,  Sec.  6830; 
amended  Laws  1893,  22,  Sec.  2;  re-en- 
acted Laws  1899,  172,  Sec.  2. 

Frequenting  Resorts. 

Sec.  6832.  Every  person  who  is  found  m  any  house  or  place 
kept  or  used  as  a  resort  or  place  for  the  purpose  of  smoking  opium, 
or  any  preparation  containing  opium,  without  any  lawful  business, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of, shall  be  punished  by  a  fine  not  exceeding  fifty  dollars,  or  by  im- 
prisonment- not  exceeding  three  months,  or  by  both  such  fine  and  im- 
prisonment. 

Historical:  Rev.  St.  1887,  Sec.  6832; 
amended  Laws  1893,  22,  Sec.  3;  re-en- 
acted Laws  1899,  172,  Sec.  3. 


CHAPTER  8. 

INDECENT  EXPOSURE,  OBSCENE  BOOKS  AND  PRINTS,  AND  DISOR- 
DERLY HOUSES. 


Section 

6840.  Indecent  exposure  and  obscen- 
ity. 

6841.  Seizure  of  indecent  articles. 


Section 

6842.  Disorderly  houses. 

6843.  Indecent  advertisements. 


Indecent  Exposure  and  Obscenity. 

Sec.  6840.    Every  person  who  wilfully  and  lewdly  either: 

1.  Exposes  his  person,  or  the  private  parts  thereof,  in  any  pub- 
lic place,  or  in  any  place  where  there  are  present  other  persons  to  be 
offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels  or  assists  any  person  so  to  expose  him- 
self, or  to  take  part  in  any  model  artist  exhibition,  or  to  make  any 
other  exhibition  of  himself  to  public  view,  or  to  the  view  of  any  num- 
ber of  persons,  such  as  is  offensive  to  decency,  or  is  adapted  to  ex- 
cite to  vicious  or  lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  distrib- 
utes, keeps  for  sale,  or  exhibits,  any  obscene  or  indecent  writing, 
paper,  or  book,  or  designs,  copies,  draws,  engraves,  paints,  or  other- 
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wise  prepares  any  obscene  or  indecent  picture  or  print;  or  moulds, 
cuts,  casts,  or  otherwise  makes  any  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement  of 
any  such  writing,  paper,  book,  picture,  print,  or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words,  in 
any  public  place,  or  in  any  place  where  there  are  persons  present 
to  be  annoyed  thereby; 

Is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6840. 
California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  311;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Seizure  of  Indecent  Articles. 

Sec.  6841.  Every  person  who  is  authorized  or  enjoined  to  arrest 
any  person  for  a  violation  of  subdivision  3  of  the  last  section,  is 
equally  authorized  and  enjoined  to  seize  any  obscene  or  indecent 
writing,  paper,  book,  picture,  print,  or  figure  found  in  possession  or 
under  the  control  of  the  person  so  arrested,  and  to  deliver  the  same  to 
the  magistrate  before  whom  the  person  so  arrested  is  required  to 
be  taken. 


Historical:  Rev.  St.  1887,  Sec.  6841. 
California  legislation:  Same:  Pen. 


Code  1872,  Sec.  312;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disorderly  Houses. 

Sec.  6842.  Every  person  who  keeps  any  disorderly  house,  or  any 
house  for  the  purpose  of  assignation  or  prostitution,  or  any  house 
of  public  resort,  by  which  the  peace,  comfort,  or  decency  of  the  im- 
mediate neighborhood  is  disturbed,  or  who  keeps  any  inn  in  a  disor- 
derly manner,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6842. 

California  Legislation :  Similar:  Pen. 
Code  3  872,  Sec.  316;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Evidence  of  Reputation:  In  order  to 


establish  that  a  house  is  of  the  char- 
acter referred  to  in  this  section,  evi- 
dence of  the  general  reputation  of  the 
house  is  competent.  Territory  v. 
Bowen  (1890)  2  Ida.  640;  23  Pac.  82. 


Indecent  Advertisements. 

Sec.  6843.  Every  person  who  wilfully  publishes  any  notice  or  ad- 
vertisement of  any  medicine  or  means  for  producing  or  facilitating 
a  miscarriage  or  abortion,  or  for  the  prevention  of  conception,  or 
who  offers  his  services  by  any  notice,  advertisement,  or  otherwise, 
to  assist  in  the  accomplishment  of  any  such  purpose,  is  guilty  of  a 
felony. 


Historical:  Rev.  St.  1887,  Sec.  6843. 
California  legislation:  Same:  Deer- 


ing's Pen. 
Code,  ib. 


Code,     Sec.     317;  Kerr's 


CHAPTER  9; 
GAMING. 


Section 

68  50.     Gambling:  Punishment. 

6851.  Proprietor   of   house  punisha- 
ble. 

6852.  Cheating  at  games. 

6853.  Judge  to  issue  warrant. 


Section 

6  85  4.     Execution  of  warrant:  Seizure 
of  articles. 

6855.  Refusal  of  witness  to  testify. 

6856.  Self-incrimination    no  ground 
for  refusal  to  testify. 

6857.  Officers  to  enforce  law. 
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Gambling :  Punishment. 

Sec.  6850.  Every  person  who  deals,  plays  or  carries  on,  opens 
or  causes  to  be  opened,  or  who  conducts,  either  as  owner,  employee,  or 
lessee,  whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette, 
lausquenet,  rouge  et  noir,  rondo,  or  any  game  played  with  cards,  dice, 
or  any  other  device,  for  money,  checks,  credit  or  any  other  represen- 
tative of  values,  is  guilty  of  a  misdemeanor  and  is  punishable  by  fine 
not  less  than  two  hundred  dollars  or  imprisonment  in  the  county 
jail  not  less  than  four  months. 


Historical:  Laws  18  99,  389,  Sec.  1; 
amending  and  re-enacting  Laws  1897, 
53,  Sec.  1. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  330;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  State  v.  Ridenbaugh  (1897) 
5  Ida.  710;  51  Pac.  750;  Mullen  &  Co. 
v.  Moseley  (1907)  13  Ida.  ...;  90  Pac. 
987. 

Repeal:  This  general  law  prohibit- 
ing gambling,  repeals  the  authority  of 
Boise  City  under  its  charter  to  license 
gambling.  In  re  Ridenbaugh  (1897) 
5  Ida.  371;  49  Pac.  12. 

Application:  This  section  is  di- 
rected not  only  against  the  owners  and 


operators  of  games,  but  makes  a  par- 
ticipant who  bets  money  on  the  game 
guilty  of  a  misdemeanor.  In  re  Row- 
land (1902)  8  Ida.  595;  70  Pac.  610. 

Punishment:  This  act  declares  vi- 
olations thereof  to  constitute  a  mis- 
demeanor and  fixes  the  minimum  pen- 
alty, but  prescribes  no  maximum,  con- 
sequently Rev.  St.  Sec.  6313,  prescrib- 
ing the  penalty  for  misdemeanors  gen- 
erally, governs  as  to  the  maximum 
penalty.  State  v.  Mulkey  (1899)  6  Ida. 
617;  59  Pac.  17;  In  re  Rowland  (1902) 
8  Ida.  595;  70  Pac.  610.  One  con- 
victed of  gambling  may  be  sentenced 
both  to  pay  a  fine  and  to  undergo  im- 
prisonment. In  re  Burgess  (1906)  12 
Ida.  143;   84  Pac.  1059. 


Proprietor  of  House  Punishable. 

„  Sec.  6851.  Every  person  who  knowingly  permits  any  of  the  games 
prohibited  by  the  preceding  section  to  be  played,  conducted,  or  dealt 
in  any  house  owned  or  rented  by  such  person,  in  whole  or  in  part,  is 
punishable  as  provided  in  the  preceding  section. 


Historical:  Laws  1899,  389,  Sec.  2; 
amending  and  re-enacting  Laws  1897, 
53.  Sec.  2. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  331;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cited:  State  v.  Mulkey  (1899)  6 
Ida.  617;  5  9  Pae.  17. 


Cheating  at  Games. 

Sec.  6852.  Every  person  who,  by  any  practice,  cheat,  or  device, 
or  false  pretense  whatsoever,  while  playing  at  any  game  of  chance, 
or  while  bearing  any  share  in  wagers  played  for,  or  while  betting  on 
sides  or  hands  of  such  playing,  wins  or  acquires  to  himself  or  another 
any  sum  of  money  or  anything  of  value  or  representative  of  value, 
is  guilty  of  a  misdemeanor. 


Historical:  Laws  18  9  9,  389,  Sec.  3; 
amending  and  re-enacting  Laws  1897, 
53,  Sec.  3. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  332;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Judge  to  Issue  Warrant:  Seizure  of  Articles. 

Sec.  6853.  Whenever  any  judge  or  justice  of  the  peace  shall  have 
knowledge  or  shall  receive  satisfactory  information,  that  there  is  any 
gambling  table  or  gambling  device,  adopted  or  devised  and  designed 
for  the  purpose  of  playing  any  of  the  games  of  chance  prohibited  in 
Section  6850,  within  his  district  or  county,  it  shall  be  his  duty  tc 
forthwith  issue  hi*  warrant,  directed  to  the  sheriff  or  constable 
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to  seize  and  bring  before  him  such  gambling  table  or  other  device, 
and  cause  the  same  to  be  publicly  destroyed,  by  burning  or  otherwise. 


Historical:  Laws  189  9,  389,  Sec.  4; 
amending-  and  re-enacting  Laws  1897, 
53,  Sec.  4. 

Cited:  State  v.  Mulkey  (1899)  6 
Ida.  617;  59  Pac.  17. 

Constitutionality:  This  section  is  a 
constitutional  exercise  of  the  police 
power  of  the  State  for  the  suppression 
and  prevention  of  crime,  and  for  the 
protection  of  the  public  morals  and 
welfare,  and  does  not  deprive  any  per- 
son of  property  without  due  process  of 
law  in  violation  of  Const.  Art.  1,  Sec. 
13.  Mullen  &  Co.  v.  Moseley  (1907) 
13  Ida.  .  .  .:  90  Pac.  987. 


The  provision  of  this  section  which 
requires  a  justice  to  have  "knowledge 
or  satisfactory  information"  of  the  ex- 
istence of  gambling  devices  before  is- 
suing his  warrant,  and  the  provision 
of  the  following  section  which  vests 
in  the  officer  executing  the  warrant 
all  the  powers  granted  in  the  case  of 
a  search  warrant,  should  be  read  in 
connection  with  Const.  Art.  1,  Sec.  17, 
prohibiting  the  issuance  of  a  search 
warrant  without  probable  cause 
shown  by  affidavit,  and  should  be  con- 
sequently construed  to  require  an  af- 
fidavit as  a  basis  for  the  warrant.  Ib. 


Execution  of  Warrant. 

Sec.  6854.  The  officer  who  shall  be  charged  with  the  execution  of 
any  warrant  specified  in  the  preceding  section  shall  have  like  power 
of  execution  thereof,  as  is  provided  in  cases  of  search  warrants. 


Historical:  Laws  18  99,  38  9,  Sec.  5; 
amending  and  re-enacting  Laws  18  97, 
53,  Sec.  5. 

Cross  Kef erence :  Powers  of  officer 
under  search  warrant:  Sees.  8398- 
8399. 


1 


Cited : 
617;  59 

r  --.ley 
f.G7. 


State  v.  Mulkey  (1899)  6  Ida. 
Pac.  17;  Mullen  &  Co.  v. 
(1907)   13  Ida.   .  .  . ;   90  Pac. 


Refusal  of  Witness  to  Testify. 

Sec.  6855.  Every  person  duly  summoned  as  a  witness  for  the 
prosecution,  on  any  proceedings  had  under  this  chapter,  who  neglects 
or  refuses  to  attend  as  required,  is  guilty  of  a  misdemeanor. 


Historical:  Laws  189  9,  389,  Sec.  6; 
amending  and  re-enacting  Laws  1897, 
53,  Sec  6. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  333;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Mulkey  (18  99)  6  Ida. 
617;   59  Pac.  17. 


Self-incrimination  No  Ground  for  Eefusal  to  Testify. 

Sec.  6856.  No  person  otherwise  competent  as  a  witness,  is  dis- 
qualified from  testifying  as  such  concerning  the  offense  of  gambling, 
on  the  ground  that  such  testimony  may  criminate  himself ;  but,  no 
prosecution  can  afterwards  be  had  against  him  for  any  offense  con- 
cerning which  he  testified. 


Historical:  Laws  1899,  389,  Sec.  7; 
amending  and  re-enacting  Laws  1897, 
53,  Sec.  7. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  334;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Mulkey  (189  9)  6  Ida. 
617;  59  Pac.  17. 


Officers  to  Enforce  Law. 

Sec.  6857.  Every  prosecuting  or  county  attorney,  sheriff,  con- 
stable or  police  officer,  must  inform  against  and  diligently  prosecute 
persons  whom  they  have  reasonable  cause  to  believe  offenders  against 
the  provisions  of  this  chapter,  and  every  such  officer  refusing  or 
neglecting  so  to  do  is  guilty  of  a  misdemeanor. 


Historical:  Laws  1899,  389,  Sec.  8; 
amending  and  re-enacting  Laws  1897, 
53,  Sec.  8. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  335;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Mulkey  (1899)  6 
Ida.   617;    59   Pac.  17. 
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CHAPTER  10. 
OTHER  INJURIES  TO  PERSONS. 


Section 

6860.  Acting-  as  physisian  while  in- 
toxicated. 

6861.  Poisoning-  food,   medicine  and 
wells. 

6862.  Forging       or  counterfeiting 
trade  marks. 

6863.  Sale  of  counterfeit  goods. 

686  4.     Forged   and   counterfeit  trade 
marks  defined. 

6865.  Trade   mark  defined. 

6866.  Defacing  marks  on  logs. 
6  867.     Altering  marks  and  brands. 

6868.  Use   or   possession   of  running 
iron. 

6869.  Slaughtering  cattle  in  remote 
places. 

6870.  Removal    of   hides   from  car- 
casses. 

6871.  Slaughtering  unbranded  cattle. 

6872.  Grazing  sheep  on  cattle  range. 

Cross  Reference 


Section 

6875.  Cruel  treatment  of  lunatics. 

6876.  Refusal  to  obey  writ  of  habeas 
corpus. 

6877.  Commitment  of  persons  after 
discharge  on  habeas  corpus 

6878.  Concealment    of    person  enti- 
tled to  habeas  corpus. 

6879.  Changing,    defacing   or  coun- 
terfeiting marks  and  brands. 

6880.  Driving  stock  from  range. 

6881.  Same:    By  stock  drover. 

6882.  Grazing    stock     on  improved 
land. 

6883.  Violation     of  law 
marks  and  brands. 

6884.  Violation     of  law 
slaughtered  cattle. 

6887.    Violation    of    provisions  gov- 
erning auctioneers. 


governing- 


governing 


Unauthorized   use   of  trade   mark  or 
name. 

Fraudulent  record   of  label  or  trade 
mark. 

Counterfeiting  trade  marks. 

Unauthorized  marking  of  logs. 

Driving  cattle  from  range. 

Driving  sheep  into  another's  corral. 

Failing  to  notify  owner  of  stray  sheep. 

Shipping   animals    without  authority 
from  the  owner. 

Shipping  animals  without  constable's 
certificate. 


Headings. 

Failure  to  perform  duties  relative  to 
inspection  of  animals  for  ship- 
ment. 

Violation  of  law  relating  to  warehouse 
receipts. 

Unlawful  issuance  of  marriage  li- 
cense. 

Unlawful  solemnization  of  marriage. 
Neglect  to  make  return  of  marriage. 
False  return  of  marriage. 


Acting  as  Physician  While  Intoxicated. 

Sec.  6860.  Every  physician  who,  in  a  state  of  intoxication,  does 
any  act  as  such  physician  to  another  person  by  which  the  life  of  such 
other  person  is  endangered,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6  8  60. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  346;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Poisoning  Food,  Medicine  and  Wells. 

Sec.  6861.  Every  person  who  wilfully  mingles  any  poison  with 
any  food,  drink  or  medicine,  with  intent  that  the  same  shall  be  taken 
by  any  human  being,  to  his  injury,  and  every  person  who  wilfully 
poisons  any  spring,  well,  or  reservoir  of  water,  is  punishable  by 
imprisonment  in  the  State  Prison  for  a  term  not  less  than  one  nor 
more  than  ten  years. 


Historical:  Rev.  St.  1887,  Sec.  6861. 
See  Cr.  and  P.  (1864)  Sec.  54. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  347;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


# 
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Forging  or  Counterfeiting  Trade  Marks. 

Sec.  6862.  Every  person  who  wilfully  forges  or  counterfeits  or 
procures  to  be  forged  or  counterfeited,  any  trade  ms&rk  usually  af- 
fixed by  any  person  to  his  goods,  with  intent  to  pass  oS:  any  goods  to 
which  such  forged  or  counterfeited  trade  mark  is  aflfeced  or  intended 
to  be  affixed,  as  the  goods  of  such  person,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  See.  6862. 
See  Cr.  and  P.  (1864)  Sec.  80. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  350;  similar  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:  Kerr's  Code,  ib. 


Sale  of  Counterfeit  Goods. 

Sec.  6863.  Every  person  wbo  sells  or  keeps  for  sale  any  goods 
upon  or  to  which  any  counterfeited  trade  mark  has  been  affixed,  in- 
tending to  represent  such  goods  as  the  genuine  goods  of  another, 
knowing  the  same  to  be  counterfei4ed,  is  gtality  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6863. 
See  Cr.  and  P.  (1864^  Sec.  81. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  351;  similar  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:    Kerr's  Code,  ib. 


Forged  and  Counterfeit  Trade  Marks  Defined. 

Sec.  6864.  The  phrases  "forged  trade  mark"  and  "counterfeited 
trade  marks",  or  their  equivalents,  as  used  in  this  chapter,  include 
e^ery  alteration  or  imitation  of  any  trade  mark  so  resembling  the 
original  as  to  be  likely  to  deceive. 


Historical:  Rev.  St.  1887,  Sec.  6864. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  352;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Trade  Mark  Defined. 

Sec.  6865.  The  phrase  "trade  mark",  as  used  in  the  three  preced- 
ing sections,  includes  every  description  of  word,  letter,  device,  em- 
blem, stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapper  usually 
affixed  by  any  mechanic,  manufacturer,  druggist,  merchant,  or  trades- 
man, to  denote  any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name,  word,  or  ex- 
pression generally  denoting  any  goods  to  be  of  some  particular  class 
or  description. 


Historical : 


California  Legislation 


Rev.  St.  1887,  Sec.  6865. 

Same:  Pen. 


Code  1872,  Sec.  353;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Defacing  Marks  on  Logs. 

Sec.  6866.  Every  person  who  cuts  out,  alters,  or  defaces  any  mark 
made  upon  any  log,  lumber,  or  wood,  or  puts  a  false  mark  thereon 
with  intent  to  prevent  the  owner  from  discovering  its  identity,  is 
guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6866. 
See  13  Ter.  Ses.  (1885)  177,  Sec.  3. 

California  Legislation:  Same:  Pen. 


Code  18  72,  Sec.  356;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Altering  Marks  and  Brands. 

See.  6867.  Ewry  person  who  marfcs  or  brands,  alters,  or  defaces 
the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet,  mule,  bull,  ox, 
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steer,  cow,  calf,  sheep,  goat,  hog,  shoat  or  pig  belonging  to  another, 
with  intent  thereby  to  steal  the  same  or  to  prevent  identification 
thereof  by  the  true  owner,  is  punishable  by  fine  not  less  than  twenty- 
five  nor  more  than  three  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

Historical:   Rev.  St.  1887,  Sec.  6867.  cept  as  to  penalty:   Pen.  Code  1872, 

See  11  Ter.  Ses.  (1881)  295,  Sees.  10,  Sec.    357;    Deering's    Code,    ib.;  as 

17.  amended:    Kerr's  Code,  ib. 

California  Legislation :   Similar  ex- 

Use  or  Possession  of  Running  Iron. 

Sec.  6868.  Any  person  who  uses,  or  has,  or  keeps  in  his  posses- 
sion, any  running  branding  iron,  tool,  or  instrument  used  by  him  for 
running  a  brand  on  any  live  stock,  or  who  changes  or  disfigures  any 
brand  with  such  instrument,  is  guilty  of  grand  larceny  and  punisha- 
ble as  provided  by  law.  The  possession  of  such  iron  or  instrument  is 
prima  facie  evidence  of  guilt. 

Historical:  Rev.  St.  188  7,  Sec.  6868. 
13  Ter.  Ses.   (1885)    61,  Sec.  1. 

Slaughtering  Cattle  in  Remote  Places. 

Sec.  6869.  Every  person  who  slaughters  any  head  of  cattle  at  any 
place  more  than  one-half  mile  from  a  house  or  corral  then  in  actual 
use  is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  18  87,  Sec.  6  86  0. 

Removal  of  Hides  From  Carcasses. 

Sec.  6870.  Any  person  other  than  the  owner,  his  servant  or  agent 
who  skins  or  removes  from  the  carcass,  the  skin,  hide,  or  ^  elt  of  any 
neat  cattle  or  sheep  found  dead  or  perished,  is  guilty  of  a  misde- 
meanor. 

Historical:   Rev.  St.  1887,  Sec.  6870. 
See  12  Ter.  Ses.  (1883)  126,  Sec.  1. 

Slaughtering  TJnbranded  Cattle. 

Sec.  6871.  Any  person  who  slaughters  any  head  of  neat  cattle, 
before  the  same  is  distinctly  marked  or  branded,  is  guilty  of  a  mis- 
demeanor. 

Historical:  Rev.  St.  188  7,  Sec.  6871. 
12  Ter.  Ses.  (1883)   126,  Sec.  2. 

Grazing  Sheep  on  Cattle  Range. 

Sec.  6872.  Any  person  owning  or  having  charge  of  sheep,  who 
herds,  grazes,  or  pastures  the  same,  or  permits  or  suffers  the  same 
to  be  herded,  grazed  or  pastured,  on  any  cattle  range  previously  oc- 
cupied by  cattle,  or  upon  any  range  usually  occupied  by  any  cattle 
grower,  either  as  a  spring,  summer  or  winter  range  for  his  cattle,  is 
guilty  of  a  misdemeanor;  but  the  priority  of  possessory  right  be- 
tween cattle  and  sheep  owners  to  any  range,  is  determined  by  the 
priority  in  the  usual  and  customary  use  of  such  range,  either  as  a 
cattle  or  sheep  range. 
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Historical:  Rev.  St.  1887,  Sec.  6872. 
12  Ter.  Ses.  (1883)   126,  Sec.  3. 

Injunction  Not  Authorized:  This  sec- 
tion does  not  entitle  one  who  has 
been  accustomed   to  range  cattle  on 


the  public  land  to  enjoin  another 
from  herding-  sheep  on  the  range. 
McGinnis  v.  Friedman  (1888)  2  Ida. 
393;    17   Pac.  635. 


Cruel  Treatment  of  Lunatics. 

Sec.  6875.  Every  person  guilty  of  any  harsh,  cruel  or  unkind  treat- 
ment of,  or  any  neglect  of  duty  towards,  any  idiot,  lunatic,  or  insane 
uerson,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  6875. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  361;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Refusal  to  Obey  Writ  of  Habeas  Corpus. 

Sec.  6876.  Every  officer  or  person  to  whom  a  writ  of  habeas  cor- 
pus may  be  directed,  who,  after  service  thereof,  neglects  or  refuses 
to  obey  the  command  thereof,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  188  7,  Sec.  687  6. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  362;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Civil  penalty  for 
refusal  to  grant  or  obey  writ:  Sec. 
8372. 


Commitment  of  Person  After  Discharge  on  Habeas  Corpus. 

Sec.  6877.  Every  person  who,  either  solely  or  as  a  member  of  a 
court,  knowingly  and  unlawfully  recommits,  imprisons,  or  restrains 
of  his  liberty,  for  the  same  cause,  any  person  who  has  been  dis- 
charged upon  a  writ  of  habeas  corpus,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  68  77. 
California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  363;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Concealment  of  Person  Entitled  to  Habeas  Corpus. 

Sec.  6878.  Every  person  having  in  his  custody  or  under  his  re- 
straint or  power,  any  person  for  whose  relief  a  writ  of  habeas  corpus 
has  been  issued,  who,  with  the  intent  to  elude  the  service  of  such  writ 
or  to  avoid  the  effect  thereof,  transfers  such  person  to  the  custody 
of  another,  or  places  him  under  the  power  or  control  of  another,  or 
conceals  or  changes  the  place  of  his  confinement  or  restraint,  or  re- 
moves him  without  the  jurisdiction  of  the  court  or  judge  issuing  the 
writ,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  87,  Sec.  6878. 
Ter.  Ses.  (1875)  467,  Sec.  38. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  364;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  . 


Changing,  Defacing  or  Counterfeiting  Marks  and  Brands. 

Sec.  6879.  Every  person  who  changes,  conceals,  defaces,  disfigures, 
or  obliterates  any  brand  or  mark  previously  branded,  impressed,  or 
marked  on  any  head  of  live  stock,  or  puts  his  own  or  any  other 
brand  upon  or  over  any  part  of  any  brand  previously  branded  upon 
any  head  of  live  stock,  or  who  makes,  or  uses  any  counterfeit  of  any 
brand  or  mark  provided  for  by  Section  1240  of  the  Political  Code,  is 
guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  68  79. 
(See  11  Ter.  Ses.  (1881)  295,  Sees.  10, 
17.)     "Section     1240"     inserted  for 


"Chapter  3  of  Title  7".  Section  1240 
is  the  only  section  of  that  chapter  re- 
lating to  marks  and  brands,  which  is 


Ch.  10. 
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left  in  force  by  Laws  1905,  352.  This 
section  should  be  so  amended  as  to 
include  marks  and  brands  under  the 
1905  law.  (Pol.  Code,  Tit.  8,  Ch.  8, 
Art.  1.) 


California  Legislation:  See  Pen. 
Code  1872,  Sec.  357;  Deering's  Code, 
ib.;  as  amended:    Kerr's  Code,  ib. 


Driving  Stock  From  Range. 

Sec.  6880.  Any  person,  not  tne  owner  or  entitled  to  the  posses- 
sion, who  is  found  knowingly  and  wilfully  driving,  riding,  or  leading 
or  assisting  to  drive,  ride  or  lead  any  head  of  live  stock  away  from 
its  usual  range,  unless  he  corrals  and  separates  the  same  at  the  first 
suitable  corral  that  can  be  obtained,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6880. 
See  11  Ter.  Ses.  (1881)  295,  Sec.  13. 


Cross  Reference: 
sion:    Sec.  1241. 


Similar  provi- 


Same:  By  Stock  Drover. 

Sec.  6881.  Any  stock  drover  or  other  person  engaged  in  driving  or 
moving  any  head  or  drove  of  live  stock  through  this  State,  who,  with- 
out the  owner's  consent,  drives  or  moves,  or  assists  in  driving  or  mov- 
ing, any  head  of  live  stock,  the  property  of  another  person,  away  from 
its  usual  or  accustomed  range  in  this  State  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6881. 
See  11  Ter.  Ses.  (1881)   295,  Sec.  14. 


Cross  Reference : 
sion:    Sec.  1242. 


Similar  provi- 


Grazing  Stock  on  Improved  Land. 

Sec.  6882.  Any  owner  or  other  person  in  charge  of  any  herd  or 
drove  of  live  stock,  who  wilfully  or  negligently  injures  any  resident  of 
the  State  by  driving  or  moving  such  herd  or  drove  from  any  public 
highway,  and  herding  or  grazing  the  same  on  land  occupied  and  im- 
proved by  any  settler  in  possession  of  the  same,  is  guilty  of  a  misde- 
meanor. 

Historical:  Rev.  St.  1887,  Sec.  6882. 
See  11  Ter.  Ses.  (1881)   295,  Sec.  15. 

Violation  of  Law  Governing  Marks  and  Brands. 

Sec.  6883.  Any  person  violating  any  of  the  provisions  of  Article 
2  of  Chapter  8  of  Title  8  of  the  Political  Code  as  to  marks  and  brands, 
is  guilty  of  a  misdemeanor  and,  where  no  other  penalty  is  imposed, 
must  be  punished  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  6883. 
(See  11  Ter.  Ses.  (1881)  295,  Sec. 
17.)  "Article  2  of  Chapter  8  of  Title 
8"  for  "Chapter  3  of  Title  7".  That 
article    contains    all    the  provisions 


now  in  force  of  the  chapter  referred 
to.  This  section  should  be  amended 
so  as  to  include  Article  1  of  the 
chapter.    See  note  to  Sec.  6879. 


Violation  of  Law  Governing  Slaughtered  Cattle. 

Sec.  6884.  Any  person  violating  any  of  the  provisions  of  Sections 
1255  or  1256  of  the  Political  Code,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6884. 
References  changed  to  conform  to  the 
section  numbers  of  these  Codes. 


Violation  of  Provisions  Governing  Auctioneers. 

Sec.  6887.  Any  auctioneer  failing  to  comply  with  the  provisions  of 
Article  5,  Chapter  8,  of  Title  8  of  the  Politcial  Code  is  guilty  of  a  mis- 
demeanor. 
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Historical:  Rev.  St.  1887,  Sec.  68  87.  I  References  changed  to  conform  to  this 
(See  13  Ter.  Ses.  (1885)  32,  Sec.  6.)      I  Code. 

Unauthorized  Use  of  Trade  Mark  or  Name. 

Persons  using  a  trade  mark  or  trade  name  without  having  author- 
ity so  to  do  are  guilty  of  a  misdemeanor :  Sections  1454,  1455. 

Fraudulent  Record  of  Label  or  Trade  Mark. 

Persons  fraudulently  procuring  the  filing  of  a  trade  label  or  trade 
mark  for  record  with  the  Secretary  of  State  are  guilty  of  a  misde- 
meanor:   Section  1452. 

Counterfeiting  Trade  Marks. 

Persons  counterfeiting  union  labels,  trade  marks,  etc.,  are  guilty 
of  a  misdemeanor:    Section  1450. 

Unauthorized  Marking  of  Logs. 

Persons  marking  logs  or  timber  without  previously  recording  their 
mark,  or  using  the  marks  of  others  without  authority  so  to  do,  or 
marking  prize  logs,  forfeit  ten  dollars :    Section  1502. 

Driving  Cattle  From  Range. 

Persons  driving  cattle  from  their  accustomed  range  without  the 
consent  of  the  owner  are  guilty  of  a  misdemeanor:    Section  1251. 

Driving  Sheep  Into  Another's  Corral. 

Persons  driving  sheep  into  the  corral  of  another  without  having 
permission  so  to  do  are  guilty  of  a  misdemeanor:    Section  1193. 

Failing  to  Notify  Owner  of  Stray  Sheep. 

Persons  driving  sheep  who  fail  to  notify  the  owner,  or  a  live  stock 
inspector,  of  stray  sheep  getting  into  their  herd,  are  guilty  of  a  mis- 
demeanor:   Section  1194. 

Shipping  Animals  Without  Authority  From  the  Owner. 

Persons  offering  animals  for  shipment  without  authority  of  the 
owner  are  guilty  of  a  misdemeanor :    Section  1253. 

Shipping  Animals  Without  Constable's  Certificate. 

Carriers  transporting  animals  without  constable's  certificate  as  to 
marks  and  brands  are  guilty  of  a  misdemeanor :  Section  1247.  Per- 
sons driving  animals  out  of  the  State  without  a  certificate  from  the 
constable  authorizing  them  so  to  do  are  guilty  of  a  misdemeanor :  Sec- 
tion 1249. 

Failure  to  Perform  Duties  Relative  to  Inspection  of  Animals  for  Shipment. 

Constables  or  justices  of  the  peace  who  fail  to  perform  any  du- 
ties relative  to  the  inspection  of  animals  for  shipment  are  guilty  of  a 
misdemeanor:    Section  1254. 

Violation  of  Law  Relating  to  Warehouse  Receipts. 

Persons  violating  the  chapter  relating  to  warehousemen  and  ware- 
house receipts  are  guilty  of  felony:    Section  1493. 
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Unlawful  Issuance  of  Marriage  License: 

Recorder  issuing  a  license  to  parties  not  competent  to  marry  is 
guilty  of  a  misdemeanor:    Section  2631. 

Unlawful  Solemnization  of  Marriage. 

Officer  solemnizing  marriages  between  unlicensed  or  incompetent 
parties  is  guilty  of  a  misdemeanor:    Section  2634. 

Heglect  to  Make  Return  of  Marriage. 

Officer  solemnizing  marriage  and  neglecting  to  make  return  there- 
of is  guilty  of  a  misdemeanor :   Section  2630. 

False  Return  of  Marriage. 

Officer  making  false  return  of  marriage  is  guilty  of  a  misde- 
meanor:   Section  2638. 


TITLE  9. 

OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 


Section 
6908. 

6909. 

6910. 
6911. 
6912. 
6913. 
6914. 
6915. 
6916. 
6917. 

6918. 

6919. 
6920. 

6921. 
6922. 
6923. 


Permitting  explosion  causing 
death. 

Permitting  collision  causing 
death. 

Public  nuisance  defined. 

Same:    Unequal  damage. 

Punishment  for  nuisance. 

Maintenance  of  pest  house. 

Exposure  of  animal  carcasses. 

Keeping  gunpowder  in  towns. 

False  labeling  of  drugs. 

Fraudulent  sale  of  imitation 
butter. 

Adulterating  food,  drugs  and 
liquor. 

Sale  of  tainted  food. 

Slaughter  and  sale  of  farru 
ished  animals. 

Firing  timber  or  prairie  lands. 

Evasion   of  toll. 

Neglect  to  sound  bell  or 
whistle. 


Section 

692  4.     Intoxicated   engineers  or  con- 
ductors. 

6925.  Placing  passenger  in  front  of 
freight  car. 

6926.  Violation  of  duty  by  railroad 
employee. 

6927.  Exposure  of  person  with  con- 
tagious disease. 

6928.  Racing  on  highways. 

6929.  Selling  liquor  to  Indians. 

6930.  Selling   firearms    or  ammuni- 
tion to  Indians. 

6931.  Permitting     mischievous  ani- 
mals at  large. 

6932.  Sale  of  animal  with  glanders. 

6933.  Animal  with     glanders     to  be 
killed. 

6  934.    Leaving  carcasses  near  high- 
ways,  dwellings   and  streams. 

6935.    Sale  of  cigarettes  to  minors. 


Cross   Reference  Headings. 


Concealment  of  diseases  of  animals. 

Sale  of  diseased  animals. 

Neglect  to  dispose  of  diseased  animal 
carcasses. 

Importing   animals     in     violation  of 
quarantine  proclamation. 

Driving    diseased    animals    into  the 

State. 

permitting   diseased    animals   to  run 
at  large. 

Importation    of    sheep    without  noti- 
fying inspector. 


Transportation  of  sheep  without  cer- 
tificate. 

Travel  of  diseased  sheep. 

Sheep  crossing  inspection  lines  with- 
out certificate. 

Failure  to  dip  sheep. 

Sheep  herder  refusing  to  give  infor- 
mation. 

Live  stock  inspector  granting  permit 
without  examination. 

Removal     of     quarantined  animals 
from  corral. 
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Failure  to  dip  horses  or  cattle. 

Hunters  and  trappers  failing-  to  take 
precautions  against  poisoning 
domestic  animals. 

Exposing  persons  infected  with  dis- 
ease. 

Refusal  to  disinfect  houses. 

Violation  of  law  relating  to  prevention 
of  infectious  diseases  in 
schools. 

Neglect  of  duty  by  health  officer. 

Disobedience  of  orders  of  local 
boards  of  health. 

Violation  of  health  regulations  in  case 
of  quarantine. 

Neglect  to  report  diseases  of  infants. 

Neglect  of  duty  relating  to  registry  of 
births,   marriages  and  deaths. 

Sale  of  impure  vinegar. 

Violations  of  the  dairy,  food  and  oil 
law. 

Permitting  Explosion  Causing  Death. 

Sec.  6908.  Every  person  having  charge  of  any  steam  boiler  or 
steam  engine,  or  other  apparatus  for  generating  or  employing  steam, 
used  in  any  manufactory,  or  on  any  railroad,  or  in  any  vessel,  or  in 
any  kind  of  mechanical  work,  or  for  heating,  who  wilfully,  or  from 
ignorance  or  neglect,  creates,  or  allows  to  be  created,  such  an  undue 
quantity  of  steam  as  to  burst  or  break  the  boiler,  engine,  or  appara- 
tus, or  to  cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the  State  Prison 
for  not  less  than  one  nor  more  than  ten  years. 

Historical:  Rev.  St.  1887,  Sec.  690  8. 

California  Legislation:  Same  except 
•'or  for  heating",  line  4,  omitted:  Pen. 

Permitting  Collision  Causing  Death. 

Sec.  6909.  Every  conductor,  engineer,  brakeman,  switchman,  or 
other  person  having  charge,  wholly  or  in  part,  of  any  railroad,  car, 
locomotive,  or  train,  who  wilfully  or  negligently  suffers  or  causes  the 
same  to  collide  with  another  car,  locomotive  or  train,  or  with  any 
other  object  or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  Prison  for  not  less  than 
one  nor  more  than  ten  years. 

Historical:  Rev.  St.  1887,  Sec.  6909.  I  Code  1872,  Sec.  369;  Deering's  Code, 
California  Legislation:  Same:  Pen.      1    ib-I  Kerr's  Code,  ib. 

Public  Nuisance  Defined. 

Sec.  6910.  Anything  which  is  injurious  to  health,  or  is  indecent, 
or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property  by  an  entire  community  or  neighborhood,  or  by  any  consid- 
erable number  of  persons,  or  unlawfully  obstructs  the  free  passage 
or  use,  in  the  customary  manner,  of  any  navigable  lake,  or  river, 
stream,  canal,  or  basin,  or  any  public  park,  square,  street,  or  high- 
way, is  a  pqafcflic  nuisance. 


Neglect  of  proprietors  of  creameries, 
etc.,  to  report. 

Practicing  medicine  without  a  license. 

Practicing  dentistry  without  a  license. 

Fraudulent  practice  of  osteopathy. 

Violation  of  optometry  law. 

Violation  of  pharmacy  law. 

Violation    of   horticultural  inspection 
laws. 

Violation  of  bee  inspection  laws. 

Neglect    of   mine    owners   to  comply 
with  orders  of  Mine  Inspector. 

Violation    of   law   relating   to  explo- 
sives. 

Failure    to    provide    fire    escapes  for 
buildings. 

Violation  of  law  governing  forest  and 
prairie  fires. 

Failure  to  provide  engines  with  spark 
arresters. 


Code  1872,  Sec.  368;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Historical:  Rev.  St.  1887,  Sec.  6910. 
See  Cr.  and  P.  (1864)  Sec.  130. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  370;  same  as 
amended  except  "bay"  inserted  after 


"river",  line  6:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference : 
defined:     Sec.  3657. 


Public  nuisance 


Same:  Unequal  Damage. 

Sec.  6911.  An  act  which  affects  an  entire  community  or  neigh- 
borhood, or  any  considerable  number  of  persons,  as  specified  in  the 
last  section,  is  not  less  a  nuisance  because  the  extent  of  the  annoy- 
ance or  damage  inflicted  upon  individuals  is  unequal. 


Historical:  Rev.  St.  1887,  Sec.  6911. 

California  Legislation :  Similar:  Pen. 
Code  1872,  Sec.  371;  same  as  amend- 


ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib- 


Punishment  for  Nuisance. 

Sec.  6912.  Every  person  who  maintains  or  commits  any  public 
nuisance,  the  punishment  for  which  is  not  otherwise  prescribed,  or 
who  wilfully  omits  to  perform  any  legal  duty  relating  to  the  re- 
moval of  a  public  nuisance,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6912. 
See  Cr.  and  P.  (1864)  Sec.  130. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  372;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Maintenance  of  Pest  House. 

Sec.  6913.  Every  person  who  establishes  or  keeps,  or  causes  to 
be  established  or  kept,  within  the  limits  of  any  city,  town  or  village, 
any  pest  house,  hospital,  or  place  for  persons  affected  with  conta- 
gious or  infectious  diseases,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6913. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  373;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exposure  of  Animal  Carcasses. 

Sec.  6914.  Every  person  who  puts  the  carcass  of  any  dead  animal, 
or  the  offal  of  any  slaughter  pen,  corral,  or  butcher  shop,  into  any 
river,  creek,  pond,  street,  alley;  public  highway  or  road  in  common 
use,  or  who  attempts  to  destroy  the  same  by  fire  within  one-fourth 
of  a  mile  of  any  city,  town  or  village,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6914. 

California  Legislation:  Same  except 
"from"  for  "of"  before  "any",  line 
2:     Pen.  Code  1872,  Sec.  374;  addi- 


tional provisions  as  amended:  Deer- 
ing's Code,  ib.;  further  amended: 
Kerr's  Code,  ib. 


Keeping  Gunpowder  in  Towns. 

Sec.  6915.  Every  person  who  makes  or  keeps  gunpowder,  nitro- 
glycerine, or  other  highly  explosive  substance,  within  any  city  or 
town,  or  who  carries  the  same  through  the  streets  thereof,  in  any 
quantity  or  manner  prohibited  by  law,  or  by  any  ordinance  of  such 
city  or  town,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6  915. 

California  Legislation:  Same  except 
inserted  before  "prohib- 


ited", line  4:  Pen.  Code  1872,  Sec. 
375;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


"such  as  is 

False  Labeling  of  Drugs. 

Sec.  6916.    Every  apothecary,  druggist,  or  person  carrying  on  bus- 


606 


CRIMES  AGAINST  HEALTH  AND  SAFETY       Pt.  1.  Tit.  9 


iness  as  a  dealer  in  drugs  or  medicines,  or  person  employed  as  clerk 
or  salesman  by  such  person,  who,  in  putting  up  any  drugs  or 
medicines,  or  making  up  any  prescription,  or  filling  any  order  for 
drugs  or  medicines,  wilfully,  negligently,  or  ignorantly  omits  to  label 
the  same,  or  puts  an  untrue  label,  stamp,  or  other  designation  of 
contents,  upon  any  box,  bottle,  or  other  package  containing  any  drugs 
or  medicines,  or  substitutes  a  different  article  for  any  article  pre- 
scribed or  ordered,  or  puts  up  a  greater  or  less  quantity  of  any  arti- 
cle than  that  prescribed  or  ordered,  or  otherwise  deviates  from  the 
terms  of  the  prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endangered,  is  guilty 
of  a  misdemeanor,  or  if  death  ensues  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6  916. 
California  ^Legislation :  Same:  Pen. 


Code  1872,  Sec.  380;  Beering's  Code, 
ib.;  Kerr's  Code,  ib. 


Fraudulent  Sale  of  Imitation  Butter. 

Sec.  6917.  Every  person  who  sells  or  keeps  for  sale,  or  offers  for 
sale,  or  otherwise  disposes  of,  oleomargerine,  liutterine,  mixture  imi- 
tating butter,  or  adulterated  butter,  under  the  name  of  or  under  the 
pretense  that  the  same  is  butter,  or  keeps  for  sale  or  manufactures 
oleomargerine,  butterine,  mixture  imitating  butter,  or  adulterated 
butter,  without  branding  the  same  or  the  package  in  which  it  is  con- 
tained, on  the  outside  thereof,  with  the  word  oleomargerine,  butter- 
ine or  adulterated  butter,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6917. 
See  13  Ter.  Ses.   (1885)   61,  Sec.  1. 

California  Legislation :  See  Deering's 


Pen.  Code,  Sec.  382,  note;  Kerr's  Code, 
ib.  and  note;  Henning's  Gen.  Laws, 
pp.  98  and  1273. 


Adulterating  Food,  Drugs  and  Liquor. 

Sec.  6918.  Every  person  who  adulterates  or  dilutes  any  article  of 
food,  drink,  drug,  medicine,  spirituous  or  malt  liquor,  or  wine,  or 
any  article  useful  in  compounding  them,  with  a  fraudulent  intent 
to  offer  the  same,  or  cause  or  permit  it  to  be  offered,  for  sale  as  un- 
adulterated or  undiluted,  and  every  person  who  fraudulently  sells, 
or  keeps  or  offers  for  sak  the  same,  as  unadulterated  or  undiluted,  is 
guilty  pf  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6918. 
See  Cr.  and  P.  (1864)  Sec.  131. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  382;  Deering's  Code, 
ib.;  additional  clause  as  amended: 
Kerr's  Code,  ib. 


Sale  of  Tainted  Food. 

Sec.  6919.  Every  person  who  knowingly  sells,  or  keeps  or  offers 
for  sale,  or  otherwise  disposes  of,  any  article  of  food,  drink,  drug,  or 
medicine,  knowing  the  same  has  become  tainted,  decayed,  spoiled,  or 
otherwise  unwholesome  or  unfit  to  be  eaten  or  drank,  with  intent  to 
permit  the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  87,  Sec.  6919. 
See  Cr.  and  P.  (186  4)  Sec.  131. 

California  legislation:  Same:  Pen. 


Code  1872,  Sec.  383;  Deering's  Code, 
ib.;  similar  in  part  as  amended- 
Kerr's  Code,  ib. 


Slaughter  and  Sale  of  Famished  Animals. 

Sec.  6920.  Every  person  who  slaughters,  offers  or  exposes  for 
sale  to  the  public,  any  animal  or  animals  that  have  been  confined 
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for  forty-eight  hours  or  more  without  proper  food,  or  twenty  hours 
without  water,  is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  1887,  Sec.  6  920. 
See  12  Ter.  Ses.  (1883)  63,  Sec.  2. 

Firing  Timber  or  Prairie  Lands. 

Sec.  6921.  Any  person  who  shall  wilfully  or  carelessly  set  on  fire, 
or  cause  to  be  set  on  fire,  any  timber  or  prairie  lands  in  this  State, 
thereby  destroying  the  timber,  grass  or  grain  on  any  such  lands,  or 
any  person  who  shall  build  a  camp  fire  in  any  woods,  or  on  any 
prairie,  and  leave  the  same  without  totally  extinguishing  such  fire, 
or  any  railway  company  which  shall  permit  any  fire  to  spread  from 
its  right  of  way  to  the  adjoining  lands,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6  921. 
Act  Feb.  10,  1887. 

California  Legislation:     See  Pen. 


Code  1872,  Sec.  384;  Deering's  Code, 
im.;  as  amended:  Kerr's  Code,  ib. 


Evasion  of  Toll. 

Sec.  G922.  Every  person  not  exempt  from  paying  tolls,  who  cross- 
es on  any  ferry  or  toll  bridge,  or  passes  through  any  toll  gate,  law- 
fully kept,  without  paying  the  toll  therefor,  and  with  intent  to  avoid 
such  payment,  is  punishable  by  fine  not  exceeding  twenty  dollars. 


Historical: 
California 


Rev.  St.  1887,  Sec.  6922. 
Legislation:   Same:  Pen. 


Code  1872,  Sec.  389; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Neglect  to  Sound  Bell  or  Whistle. 

Sec.  6923.  Every  person  in  charge  of  a  locomotive  engine,  who, 
before  crossing  any  traveled  public  way,  omits  to  cause  a  bell  to 
ring  or  steam  whistle  to  sound  at  the  distance  of  at  least  eighty  rods 
from  the  crossing,  and  up  to  it,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  692  3. 
California  Legislation:   Same:  Pen. 


1 


Code  1872,  Sec.  390;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Intoxicated  Engineers  or  Conductors. 

Sec.  6924.  Every  person  who  is  intoxicated  while  in  charge  of  a 
locomotive  engine,  or  while  acting  as  conductor  or  driver  upon  any 
railroad  train  or  car,  whether  propelled  by  steam  or  drawn  by 
horses,  or  while  acting  as  train  dispatcher  or  as  telegraph  operator, 
receiving  or  transmitting  dispatches  in  relation  to  the  movement  of 
trains,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6924. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  391;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Placing  Passenger  in  Front  of  Freight  Car. 

Sec.  6925.  Every  person  who,  in  making  up  or  running  railroad 
trains,  places  or  runs,  or  causes  to  be  placed  or  run,  any  freight  car 
in  the  rear  of  passenger  cars,  is  guilty  of  a  misdemeanor,  and  if  loss 
of  life  or  limb  results  from  such  placing  or  running,  is  guilty  of  fel- 
ony. The  term  "freight  car"  as  used  in  this  section,  does  not  include 
a  baggage,  express,  or  mail  car. 


Historical:  Rev.  St.  18  87,  Sec.  6925. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  392;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 
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Violation  of  Duty  by  Railroad  Employee. 

Sec.  6926.  Every  engineer,  conductor,  brakeman,  switchtender, 
or  other  officer,  agent,  or  servant  of  any  railroad  company,  who  is 
guilty  of  any  wilful  violation  or  omission  of  his  duty  as  such  officer, 
agent,  or  servant,  whereby  human  life  or  safety  is  endangered,  the 
punishment  of  which  is  not  otherwise  prescribed,  is  guilty  of  a  mis- 
demeanor. 


Historical:  Rev.  St.  1887,  Sec.  6926. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  393;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exposure  of  Person  With  Contagious  Disease. 

Sec.  6927.  Every  person  who  wilfully  exposes  himself  or  another 
afflicted  with  any  contagious  or  infectious  disease,  in  any  public  place 
or  thoroughfare,  except  in  his  necessary  removal  in  a  manner  the 
least  dangerous  to  the  public  health,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6927. 
California  Legislation :   Same:  Pen. 


I 


Code  1872,  Sec.  394;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Kacing  on  Highways. 

Sec.  6928.  Every  person  driving  any  conveyance  drawn  by  horses, 
upon  any  public  road  or  way,  who  causes  or  suffers  his  horses  to 
run,  with  intent  to  pass  another  conveyance,  or  prevent  such  other 
from  passing  his  own,  is  guilty  of  a  midemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6928. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  396;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Selling  Liquor  to  Indians. 

Sec.  6929.  Every  person  who  sells  or  furnishes,  or  causes  to  be 
sold  or  furnished,  intoxicating  liquors  to  any  Indian,  is  guilty  of  a 
misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6929. 
See  10  Ter.  Ses.  (1879)  31. 

California  Legislation :  Same:  Pen. 
Code     1872,     Sec.    397;     similar  as 


amended  but  applies  also  to  habitual 
drunkard:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Selling  Firearms  or  Ammunition  to  Indians. 

Sec.  6930.  Every  person  who  sells  or  furnishes  to  any  Indian, 
any  firearm,  or  ammunition  therefor,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6930. 
See  10  Ter.  Ses.  (1879)  31. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  398;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Permitting  Mischievous  Animal  at  Large. 

Sec.  6931.  If  the  owner  of  a  mischievous  animal,  knowing  its 
propensities,  wilfully  suffers  it  to  go  at  large,  or  keeps  it  without 
ordinary  care,  and  such  animal,  while  so  at  large,  or  while  not  kept 
with  ordinary  care,  kills  any  human  being  who  has  taken  all  the  pre- 
cautions which  circumstances  permitted,  or  which  a  reasonable  per- 
son would  ordinarily  take  in  the  same  situation,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  6  931. 
California  ^Legislation:   Same:  Pen. 


Code  1872,  Sec.  399;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 
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Sale  of  Animal  With  Glanders. 

Sec.  6932.  Any  person  who  shall  knowingly  sell,  or  offer  for  sale, 
or  use,  or  expose,  or  who  shall  cause  or  procure  to  be  sold  or  offered 
for  sale,  or  used,  or  exposed,  any  horse,  mule,  or  other  animal  having 
the  disease  known  as  glanders  or  farcy,  shall  be  guilty  of  a  misde- 
meanor. 

Historical:   Rev.  St.  1887,  Sec.  6932. 

California  Legislation:  Same:  Deer- 
lng-'s  Pen.  Code,  Sec.  400;  similar  with 

Animal  With  Glanders  to  Be  Killed. 

Sec.  6933.  Every  animal  having  glanders,  or  farcy,  shall  at  once 
be  deprived  of  life  by  the  owner  or  person  having  charge  thereof,  up- 
on discovery,  or  knowledge,  its  condition;  and  any  such  owner  or 
person  omitting  or  refusing  to  comply  with  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor. 

Historical:  Rev.  St.  1887,  Sec.  6933.  ing's  Pen.  Code,  Sec.  401;  Kerr's  Code, 

California  Legislation:  Same:  Deer-  Sec.  40  2b. 

Leaving1  Carcasses  Near  Highways,  Dwellings  and  Streams. 

Sec.  6934.  Any  person  who  shall  knowingly  leave  the  carcass  of 
any  animal  within  a  quarter  of  a  mile  of  any  inhabited  dwelling,  or 
on,  along  or  within  a  quarter  of  a  mile  of,  any  public  highway  or 
stream  of  water,  for  a  longer  period  than  twenty-four  hours,  without 
burying  the  same,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  any  sum  not  to  exceed  one  hundred  dollars. 

Historical:    Laws  1905,  39,  Sec.  33. 

Sale  of  Cigarettes  to  Minors. 

Sec.  6935.  It  shall  not  be  lawful  for  any  merchant,  trader,  peddler, 
pharmacist,  druggist,  apothecary,  or  saloon-keeper,  or  any  other  per- 
son or  persons,  male  or  female,  in  this  State,  with  or  without  a  license, 
to  sell  by  wholesale  or  retail,  or  give  away,  directly  or  indirectly,  to 
any  person  or  persons,  male  or  female,  under  the  age  of  twenty- 
one  years,  cigarettes  for  smoking,  or  the  compounds  of  tobacco  used 
in  the  filling  or  make-up  of  cigarettes  for  the  purpose  of  chewing 
or  smoking.  Any  merchant,  or  saloon-keeper,  trader,  peddler,  phar- 
macist, druggist  or  apothecary,  or  any  other  person  or  persons  in 
this  State  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in  the 
sum  of  one  hundred  dollars,  and  the  cost  of  the  prosecution. 

Historical:  Act  15th  Ter.  Ses.  (Laws 
1888-89)  53,  Sees.  1  and  2.  "After 
the  passage  of  this  act"  omitted. 

Concealment  of  Diseases  of  Animals. 

Persons  concealing  cases  of  contagious  diseases  among  animals, 
or  obstructing  the  Veterinary  Surgeon  or  live  stock  inspectors  in  the 
discharge  of  their  duties,  are  guilty  of  a  misdemeanor:  Section 
1210. 


additional  provision  as  amended: 
Kerr's  Code,   Sec.    4  02. 
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Sale  of  Diseased  Animals. 

Persons  selling  diseased  animals,  or  selling  animals  which  have 
been  exposed  to  disease,  without  notifying  the  purchaser  of  the 
facts,  or  selling  meat  from  diseased  animals,  are  guilty  of  a  misde- 
meanor:    Section  1211. 

Neglect  to  Dispose  of  Diseased  Animal  Carcasses. 

Persons  failing  to  bury  or  cremate  carcasses  of  diseased  animals 
are  guilty  of  a  misdemeanor:  Section  1212. 

Importing  Animals  in  Violation  of  Quarantine  Proclamation. 

Persons  receiving  or  importing  animals  in  the  State  after  proc- 
lamation of  quarantine  by  the  Governor  are  subject  to  fine:  Section 
1184. 

Driving  Diseased  Animals  Into  the  State. 

Persons  driving  or  importing  diseased  animals  into  the  State  are 
guilty  of  a  misdemeanor:    Sections  1187,  1213. 

Permitting  Diseased  Animals  to  Run  at  Large. 

Owners  of  diseased  animals  who  permit  the  same  to  run  at  large 
are  guilty  of  a  misdemeanor:    Section  1214. 

Importation  of  Sheep  Without  Noitfying  Inspector. 

Persons  importing  sheep  without  notifying  the  live  stock  inspec- 
tor are  guilty  of  a  misdemeanor:    Section  1185. 

Transportation  of  Sheep  Without  Certificate. 

Owners  or  managers  of  means  of  transportation  who  accept 
sheep  for  transportation  into  this  State  without  a  certificate  of  health 
are  guilty  of  a  misdemeanor:  Section  1195. 

Travel  of  Diseased  Sheep. 

Persons  traveling  with  diseased  sheep  without  a  permit  are 
guilty  of  a  misdemeanor:  Section  1191. 

Sheep  Crossing  Inspection  Lines  Without  Certificate. 

Persons  driving  sheep  across  inspection  lines  without  obtaining 
the  Veterinary  Surgeon's  certificate  are  guilty  of  a  misdemeanor: 
Section  1190. 

Failure  to  Dip  Sheep. 

Owner  of  live  stock  or  inspector  failing  to  dip  sheep  as  required 
by  law  is  guilty  of  a  misdemeanor:    Section  1181. 

Sheep  Herder  Refusing  to  Give  Information. 

Sheep  herder  refusing  to  give  information  to  live  stock  inspector 
as  to  condition  of  sheep  in  his  charge  is  guilty  of  a  misdemeanor: 
Section  1196. 

Live  Stock  Inspector  Granting  Permit  Without  Examination. 

Live  stock  inspector  granting  a  traveling  permit  to  sheep  with- 
out having  first  examined  the  sheep  is  guilty  of  a  misdemeanor:  Sec- 
tion 1192. 
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Removal  of  Quarantined  Animals  From  Corral. 

Persons  removing  quarantined  animals  from  the  corral  in  wnich 
they  are  held  are  punishable  by  fine  or  imprisonment:    Section  1176, 

Failure  to  Dip  Horses  or  Cattle. 

Persons  failing  to  bring  quarantined  horses  or  cattle  to  a  des- 
ignated place  to  be  dipped  as  required  by  the  Veterinary  Surgeon  are 
guilty  of  a  misdemeanor:    Section  1183. 

Hunters  and  Trappers  Failing  to  Take  Precautions  Against  Poisoning  Do- 
mestic Animals. 

Hunters  and  trappers  employed  by  the  Live  Stock  Sanitary  Board 
who  fail  to  take  precautions  against  poisoning  domestic  animals  are 
guilty  of  a  misdemeanor:    Section  1199. 

Exposing  Persons  Infected  With  Disease. 

Persons  suffering  from  contagious  diseases  who  expose  them- 
selves, or  other  persons  who  expose  persons  so  suffering,  are  guilty 
of  a  misdemeanor:    Section  1101. 

Refusal  to  Disinfect  Houses. 

Persons  refusing  to  disinfect  houses  on  the  order  of  the  health 
officers  are  guilty  of  a  misdemeanor:    Section  1102. 

Violation  of  Law  Relating  to  Prevention  of  Infectious  Diseases  in  Schools. 

Persons  violating  the  provisions  of  the  article  looking  to  the  pre- 
vention of  infectious  diseases  in  schools  are  guilty  of  a  misdemeanor : 
Section  666. 

Neglect  of  Duty  by  Health  Officer. 

Health  officer  neglecting  to  perform  any  duty  required  of  him  by 
law,  is  guilty  of  a  misdemeanor:    Section  1098. 

Disobedience  of  Orders  of  Local  Boards  of  Health. 

Persons  neglecting  to  comply  with  the  requirements  of  local 
boards  of  health  with  respect  to  nuisances  are  guilty  of  a  misdemean- 
or:   Section  1097. 

Violation  of  Health  Regulations  in  Case  of  Quarantine. 

Persons  violating  the  provisions  of  law,  or  the  regulations  of  the 
attending  physician  or  of  the  county  board  of  health,  in  case  of 
quarantine  of  infected  premises,  are  guilty  of  a  misdemeanor:  Sec- 
tion 1111. 

Neglect  to  Report  Diseases  of  Infants. 

Midwives  and  nurses  who  fail  to  report  affections  of  the  eye  in 
infants  are  guilty  of  a  misdemeanor:   Section  1108. 

Neglect  of  Duty  Relating  to  Registry  of  Births,  Marriages  and  Deaths. 

Any  person  on  whom  a  duty  is  imposed  with  reference  to  the  reg- 
istry of  births,  marriages  and  deaths  and  who  neglects  to  perform 
the  same,  is  guilty  of  a  misdemeanor:    Section  1093. 
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Sale  of  Impure  Vinegar. 

Persons  manufacturing  or  offering  for  sale  vinegar  containing 
certain  substances  are  guilty  of  a  misdemeanor:    Section  1139. 

Violations  of  the  Dairy,  Food  and  Oil  Law. 

Persons  violating  the  provisions  of  the  dairy,  food  and  oil  law 
are  guilty  of  a  misdemeanor:    Section  1149. 

Neglect  of  Proprietors  of  Creameries,  Etc.,  to  Report. 

Neglect  of  proprietors  of  creameries,  cheese  factories  and  dairies, 
and  milk  venders  to  report  to  the  Dairy,  Food  and  Oil  Commission- 
ers, or  the  making  of  false  statements  in  such  report,  constitutes  a 
misdemanor:    Section  1146. 

Practicing  Medicine  Without  License. 

Persons  practicing  medicine  without  a  license  are  guilty  of  a  mis- 
demeanor:   Section  1350. 

Practicing  Dentistry  Without  a  License. 

Persons  practicing  dentistry  without  a  license  are  guilty  of  a 
misdemeanor:    Section  1365. 

Fraudulent  Practice  of  Osteopathy. 

Persons  practicing  osteopathy  by  fraudulent  pretenses  or  without 
having  obtained  a  license  are  guilty  of  a  misdemeanor:  Section  1370. 

Violation  of  Optometry  Law. 

Persons  violating  any  of  the  provisions  of  the  chapter  relating 
to  the  practice  of  optometry  are  guilty  of  a  misdemeanor:  Section 
1382. 

Violation  of  Pharmacy  Law, 

Persons  violating  the  provisions  of  the  chapter  governing  the 
practice  of  pharmacy  are  guilty  of  a  misdemeanor:    Section  1399. 

Violation  of  Horticultural  Inspection  Laws. 

Persons  violating  the  horticultural  inspection  law  are  guilty  of 
a  misdemeanor :    Sections  1320,  1324,  1325,  1326 

Violation  of  Bee  Inspection  Laws. 

Persons  violating  the  bee  inspection  law  are  guilty  of  a  misde- 
meanor:   Sections  1332,  1333,  1334,  1336  and  1337. 

Neglect  of  Mine  Owner  to  Comply  With  Orders  of  Mines  Inspector. 

Mine  owner  or  manager  who  neglects  to  comply  with  orders  of 
the  Mine  Inspector  looking  to  the  safety  of  employees  in  mines  is 
guilty  of  a  misdemeanor:    Section  202. 

Violations  of  Law  Relating  to  Explosives. 

Persons  violating  the  law  relating  to  the  keeping  and  sale  of 
explosives  are  guilty  of  a  misdemeanor:    Section  1557. 

Failure  to  Provide  Fire  Escapes  for  Buildings. 

Persons  failing  to  provide  fire  escapes  for  certain  ouildings  over 
two  stories  in  height  are  guilty  of  a  misdemeanor:    Section  1553. 
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Violation  of  Law  Governing  Forest  and  Prairie  Fires. 

Persons  violating  the  provisions  of  the  chapter  relating  to  forest 
and  prairie  fires  are  guilty  of  a  misdemeanor:  Sections  1608,  1609, 
1610. 

Failure  to  Provide  Engines  With  Spark  Arresters. 

Persons  or  corporations  using  locomotives  or  engines  between 
May  1st  and  October  1st,  without  providing  the  same  with  spark  ar- 
resters are  guilty  of  a  misdemeanor:    Section  1607. 


TITLE  10. 

OF  CRIMES  AGAINST  THE  PUBLIC  PEACE. 


Section 

6950.  Riot  denned. 

6951.  Punishment  for  riot. 

6952.  Rout  denned. 

6953.  Unlawful  assembly  defined. 

6954.  Punishment  for  rout  and  un- 
lawful assembly. 

6955.  Persons   present   at   riots  and 
routs. 

6956.  Officers  neglecting  to  suppress 
riots. 


Section 

695  7.     Prize  fights. 

6958.  Dog  or  cock  fights. 

6959.  Disturbing  the  peace. 

69  60.    Same:    Refusal  to  disperse. 

6961.  Exhibition    or    use    of  deadly 
weapon. 

6962.  Forcible  entry  and  detainer. 

6  963.    Unlawful  possession  of  land  af- 
ter ouster. 


Riot  Defined. 

Sec.  6950.  Any  use  of  force  or  violence,  disturbing  the  public 
peace,  or  any  threat  to  use  such  force  or  violence,  if  accompanied 
by  immediate  power  of  execution,  by  two  or  more  persons  acting 
together,  and  without  authority  of  law,  is  a  riot. 


Historical:  Rev.  St.  1887,  Sec.  6950. 
See  Cr.  and  P.  (1864)  Sec.  122. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  404;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment  for  Riot. 

Sec.  6951.  Every  person  who  participates  in  any  riot  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6951. 
See  Cr.  and  P.  (1864)  Sec.  122. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  405;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Rout  Defined. 

Sec.  6952.  Whenever  two  or  more  persons,  assembled  and  acting 
together,  make  any  attempt  or  advance  toward  the  commission  of 
an  act  which  would  be  a  riot  if  actually  committed,  such  assembly 
is  a  rout. 


Historical:  Rev.  St.  1887,  Sec.  6  952. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  406;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Unlawful  Assembly  Defined. 

Sec.  6953.    Whenever  two  or  more  persons  assemble  together  to 
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do  an  unlawful  act,  and  separate  without  doing  or  advancing  toward 
it,  or  do  a  lawful  act  in  a  violent,  boisterous,  or  tumultuous  manner, 
such  assembly  is  an  unlawful  assembly. 


Historical:  Rev.  St.  1887,  Sec.  6953. 
See  Cr.  and  P.  (1864)  Sec.  121. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  407;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Punishment  for  Rout  and  Unlawful  Asembly. 

Sec.  6954.  Every  person  who  participates  in  any  rout  or  unlaw- 
ful assembly  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  695  4. 
See  Cr.  and  P.  (1864)  Sec.  121. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  408;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Persons  Present  at  Riots  and  Routs. 

Sec.  6955.  Every  person  remaining  present  at  the  place  of  any 
riot,  rout,  or  unlawful  assembly,  after  the  same  has  been  lawfully 
warned  to  disperse,  except  public  officers  and  persons  assisting  them 
in  attempting  to  disperse  the  same,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6955. 
See  Cr.  and  P.  (1864)  Sec.  119. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  409;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Officers  Neglecting  to  Suppress  Riots. 

Sec.  6956.  If  a  magistrate  or  officer,  having  notice  of  an  unlawful 
or  riotous  assembly,  mentioned  in  this  title,  neglects  to  proceed  to 
the  place  of  assembly,  or  as  near  thereto  as  he  can  with  safety,  and 
to  exercise  the  authority  with  which  he  is  invested  for  suppressing 
the  same  and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6956. 
Cr.  Pr.  (1864)  Sec.  41. 

California  Legislation:  Same  except 


chapter  for  title:  Pen.  Code  1872, 
Sec.  410;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Prize  Fights. 

Sec.  6957.  Every  person  who  engages  in,  instigates,  encourages, 
or  promotes,  any  ring  or  prize  fight,  or  any  other  premeditated  fight 
or  contention  (without  deadly  weapons)  either  as  principal,  aid,  sec- 
ond, umpire,  surgeon,  or  otherwise,  is  punishable  by  imprisonment 
in  the  State  Prison  not  exceeding  two  years. 


Historical:  Rev.  St.  1887,  Sec.  6957. 
See  Cr.  and  P.  (1864)  Sec.  39. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  412;  Deering's  Code, 
ib.;  similar  in  part  as  amended: 
Kerr's  Code,  ib. 


Dog  or  Cock  Fights. 

Sec.  6958.  Every  person  who  participates  in  dog  or  cock  fighting, 
or  who  aids  or  abets  the  same  by  his  presence,  is  guilty  of  a  misde- 


meanor. 

Historical:  Rev.  St.  1887,  Sec.  6958. 
12  Ter.  Ses.  (1883)  63,  Sec.  4. 


California  Legislation :  See 

Pen.   Code   1872,  Sec.  597b. 


Kerr's 


Disturbing  the  Peace. 

Sec.  6959.  Every  person  who  maliciously  and  wilfully  disturbs 
the  peace  or  quiet  of  any  neighborhood,  family  or  person,  by  loud 
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or  unusual  noise,  or  by  tumultuous  or  offensive  conduct,  or  by  threat- 
ening, traducing,  quarreling,  challenging  to  fight  or  fighting,  or  who, 
on  the  public  streets  of  any  unincorporated  town  or  village,  or  upon 
the  public  highways  in  such  unincorporated  town  or  village,  runs  any 
horse  race,  either  for  a  wager  or  for  amusement,  or  fires  any  gun 
or  pistol  in  such  unincorporated  town  or  village,  or  uses  any  vulgar, 
profane,  or  indecent  language  within  the  presence  or  hearing  of 
women  or  children,  in  a  loud  and  boisterous  manner,  is  guilty  of  a 
misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6959. 

California  Legislation:  Similar  in 
part:    Pen.  Code  1872,  Sec.  415;  simi- 


lar as  amended: 
Kerr's  Code,  ib. 


Deering's  Code,  ib.; 


Same:  Refusal  to  Disperse. 

Sec.  6960.  If  two  or  more  persons  assemble  for  the  purpose  of 
disturbing  the  public  peace,  or  committing  any  unlawful  act,  and  do 
not  disperse  on  being  desired  or  commanded  so  to  do  by  a  public 
officer,  the  persons  so  offending  are  severally  guilty  of  a  misde- 
meanor. 


Historical:  Rev.  St.  1887,  Sec.  6960. 
S^e  Cr.  and  P.  (1864)  Sec.  119. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  416;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exhibition  or  Use  of  Deadly  Weapon. 

Sec.  6961.  Every  person  who,  not  in  necessary  self-defense,  in 
the  presence  of  two  or  more  persons,  draws  or  exhibits  any  deadly 
weapon  in  a  rude,  angry,  and  threatening  manner,  or  who,  in  any 
manner,  unlawfully  uses  the  same,  in  any  fight  or  quarrel,  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6  961. 
See  Cr.  and  P.  (1864)  Sec.  40. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  417;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forcible  Entry  and  Detainer. 

Sec.  6%2.  Every  person  using  or  procuring,  encouraging  or  as- 
sisting another  to  use,  any  force  or  violence  in  entering  upon  or 
detaining  any  lands  or  other  possessions  of  another,  except  in  the  cases 
and  in  the  manner  allowed  by  law,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6962. 
See  8  Ter.  Ses.   (1875)   Sec.  570. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  418;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Unlawful  Possession  of  Land  After  Ouster. 

Sec.  6963.  Every  person  who  has  been  removed  from  any  lands 
by  process  of  law,  or  who  has  removed  from  any  lands  pursuant  to 
the  lawful  adjudication  or  direction  of  any  court,  tribunal,  or  officer, 
and  who  afterwards  unlawfully  returns  to  settle,  reside  upon,  or  take 
possession  of  such  lands,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec. 
California  Legislation:  Same; 


6963. 
Pen. 


Code  1872,  Sec.  419;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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TITLE  11. 

OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY  OF 

THE  STATE 


Secti 
6975. 

6976. 

6977. 
6978. 

6979. 

6980. 
6981. 


on. 


Misuse  of  public  money  by  offi- 
cers. 

Same:  Failure  to  keep  and  pay 
over  money. 

Public  moneys  defined. 

Failure  of  officer  to  account 
for  fines  or  costs. 

Refusal  to  give  assessor  list 
of  property. 

Use  of  illegal  poll  tax  receipts. 

Unlawful  possession  of  blank 
licenses  or  poll  tax  receipts. 


Section. 

6982.  Refusal   to   give   tax  collector 
names  of  employees. 

6983.  Doing  business  without  license. 

6  984.    Neglect  of  duty  by  tax  collec- 
tor. 

6985.     Same:    By  auditor. 

6  986.     Selling     military    supplies  of 
State. 

698  7.     Destruction  of  timber  on  State 
lands. 

698  8.     Cutting  timber  for  purpose  of 
shipment. 


Cross  Reference  Headings. 


Non-compliance  with  law  relating  to 
assessment  of  live  stock. 

Neglect  of  duties    relating    to  State 
Board  of  Equalization. 

Acceptance  of  reward  by  transfer  tax 
appraiser. 

Refusal  to  levy,     collect     and  apply 
taxes  to  meet  county  bonds. 

Same:    For  municipal  bonds. 

Peddling  without  a  license. 

Keeping  toll  road,  etc.,  without  a  li- 
cense. 


Violation  of  law  governing  State  tim- 
ber. 

Occupation  of  State  land  without  a 
lease. 

Lessee  cutting  timber  on  State  lands. 

Unauthorized*  use  or  sale  of  National 
Guard  uniforms. 

Destruction  of     property     of  law  li- 
brary. 

Assessing  property  at  less  than  cash 
value. 

Same:    Neglect  of  prosecuting  attor- 
ney to  sue  assessor. 

Officers  disclosing  information  as  to 

profits  of  mines.  , 

Misuse  of  Public  Money  by  Officers. 

Sec.  6975.  Each  officer  of  this  State,  or  of  any  county,  city,  town, 
or  district  of  this  State,  and  every  other  person  charged  with  the 
receipt,  safe  keeping,  transfer,  or  disbursement  of  public  moneys, 
who  either: 

1.  Without  authority  of  law,  appropriates  the  same  or  any  por- 
tion thereof  to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  same  or  any  portion  thereof ;  or,  having  the  pos- 
session or  control  of  any  public  money,  makes  a  profit  out  of,  or 
uses  the  same  for  any  purpose  not  authorized  by  law;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or 
paid  out  by  authority  of  law;  or, 

4.  Deposits  the  same  or  any  portion  thereof  in  any  bank,  or 
with  any  banker  or  other  person,  otherwise  than  on  special  deposit, 
or  as  otherwise  authorized  by  law;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin  into  cur- 
rency, or  from  currency  into  coin  or  other  currency,  without  author- 
ity of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry 
or  erasure  in  any  account  of  or  relating  to  the  same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  obliterates 
any  such  account;  or, 
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8.  Wilfully  refuses  or  omits  to  pay  over,  on  demand,  any  public 
moneys  in  his  hands,  upon  the  presentation  of  a  draft,  order,  or 
warrant  drawn  upon  such  moneys  by  competent  authority;  or, 

9.  Wilfully  omits  to  transfer  the  same,  when  such  transfer  is 
required  by  law;  or, 

10.  Wilfully  omits  or  refuses  to  pay  over  to  any  officer  or  per- 
son authorized  by  law  to  receive  the  same,  any  money  received  by 
him  under  any  duty  imposed  by  lav/  so  to  pay  over  the  same; 

Is  punishable  by  imprisonment  in  the  State  Prison  for  not  less 
than  one  nor  more  than  ten  years,  and  is  disqualified  from  hold- 
ing any  office  in  this  State. 


Historical:  Rev.  St.  1887,  Sec.  697  5. 
See  Cr.  and  P.  (1864)  Sec.  70.  The 
words  "or  as  otherwise  authorized  by 
law"  in  subd.  4,  are  inserted  to  cover 
the  depository  laws  of  1903  and  1905. 
See  Pol.  Code,  Sees.  127-136;  2013- 
2022. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  424;  as  amend- 
ed: Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 

Cited:  Co.  of  Bingham  v.  Woodin 
(1898)  6  Ida.  284;  55  Pac.  662. 

Fraudulent  Intent  Unnecessary:  It 

is  not  necessary  to  establish  guilt  that 
there  be  any  intent  on  the  part  of  the 


defendant,  in  making  the  prohibited 
deposit,  to  cheat,  wrong  or  defraud 
the  county.  State  v.  Browne  (1896)  4 
Ida.  723;   44  Pac.  552. 

Liability  of  Bank:  Where  money  is 
deposited  in  a  bank  generally  by  the 
State  Treasurer  in  violation  of  this 
section,  the  bank  nevertheless  receives 
the  money  on  special  deposit  as  a 
trust  fund  and  cannot  commingle  it 
with  the  money  of  the  bank,  nor  have 
its  creditors  any  interest  therein  in 
case  of  the  insolvency  of  the  bank. 
State  v.  Thum  (1898)  6  Ida.  323;  55 
Pac.  858. 


Same:  Failure  to  Keep  and  Pay  Over  Money. 

C2C.  6976.  Every  officer  charged  with  the  receipt,  safe  keeping, 
or  disbursement  of  public  moneys,  who  neglects  or  fails  to  keep  and 
pay  over  the  same  in  the  manner  prescribed  by  law,  is  guilty  of 
felony. 


Historical:  Rev.  St.  18  8  7,  Sec. 
See  Cr.  and  P.  (188  4)   Sec.  71. 

California  Legislation:  Same: 
Code  1872,  Sec.  425;  Deering's 
ib.;  Kerr's  Code,  ib. 


6976. 

Pen. 
Code, 


Cited: 

323;  55 


State  v.  Thum 
Pac.  858. 


(189S)  6  Ida. 


Public  Moneys  Defined. 

Sec.  6977.  The  phrase  "public  moneys",  as  used  in  the  two  pre- 
ceding sections,  includes  all  bonds  and  evidences  of  indebtedness, 
and  all  moneys  belonging  to  the  State,  or  any  city,  county,  town,  or 
district  therein,  and  all  moneys,  bonds,  and  evidences  of  indebtedness 
received  or  held  by  State,  county,  district,  city,  or  town  officers  in 
their  official  capacity. 


State  v.  Thum 
Pac.  858. 


(1898)  6  Ida. 


Historical:  Rev.  St.  1887,  Sec.  6977.  Cited: 
See  Cr.  and  P.  (1864)  Sec.  71.  323;  55 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  426;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Failure  of  Officer  to  Account  for  Pines  or  Costs. 

Sec.  6978.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  constable 
who  receives  any  fine,  or  forfeiture,  or  costs  arising  out  of  a  judg- 
ment in  a  criminal  action,  refuses  or  neglects  to  pay  over  the  same 
according  to  law,  and  within  thirty  days  after  the  receipt  thereof, 
such  officer  is  guilty  of  a  misdemeanor. 


\ 
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Historical:  Rev.  St.  18  87,  Sec.  697  8; 
amended  Laws  1899,  379,  Sec.  5. 

California  Legislation:  Same  except 
"or  costs  arising  out  of  a  judgment  in 


a  criminal  action"  omitted,  and  "he" 
for  "such  officer",  last  line:  Pen. 
Code  1872,  Sec.  427;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Refusal  to  Give  Assessor  List  of  Property. 

Sec.  6979.  Every  person  who  unlawfully  refuses  upon  demand, 
to  give  to  any  county  assessor  a  list  of  his  property  subject  to  taxa- 
tion, or  to  swear  to  such  list,  or  who  gives  a  false  name,  or  fraud- 
ulently refuses  to  give  his  true  name,  to  any  assessor  when  demand- 
ed by  such  assessor  in  the  discharge  of  his  official  duties,  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  69  7  9. 
See  8  Ter.  Ses.  (1875)  475,  Sec.  68. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  429;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Use  of  Illegal  Poll  Tax  Receipts. 

Sec.  6980.  Every  person  who  uses  or  gives  any  receipt  except  that 
prescribed  by  law,  as  evidence  of  the  payment  of  any  poll  tax,  road  tax 
or  license  of  any  kind,  or  who  receives  payment  of  such  tax  or  license 
without  delivering  the  receipt  prescribed  by  law,  or  who  inserts  the 
name  of  more  than  one  person  therein,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  6980. 
See  8.  Ter.  Ses.  (1875)  475,  Sees.  61, 
65. 


California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  431;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Unlawful  Possession  of  Blank  Licenses  or  Poll  Tax  Receipts. 

Sec.  6981.  Every  person  who  has  in  his  possession  with  intent 
to  circulate  or  sell,  any  blank  licenses  or  poll  tax  receipts  other  than 
those  furnished  by  the  proper  officer,  is  guilty  of  felony. 


Historical:  Rev.  St.  1887,  Sec.  6981. 
See  8  Ter.  Ses,  (1875)  475,  Sec.  83. 

California      Legislation:  Similar: 


Pen.  Code  1872,  Sec.  432;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Refusal  to  Give  Tax  Collector  Names  of  Employees. 

Sec.  6982.  Every  person  who,  when  requested  by  the  collector 
of  taxes  or  licenses,  refuses  to  give  to  such  collector  the  name  and 
residence  of  each  man  in  his  employment,  or  to  give  such  collector 
access  to  the  building  or  place  where  such  men  are  employed,  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6982. 
See  8  Ter.  Ses.  (1875)  475,  Sec.  66. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  434;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Doing  Business  Without  License. 

Sec.  6983.  Every  person  who  commences  or  carries  on  any  busi- 
ness, trade,  profession  or  calling,  for  the  transaction  or  carrying  on 
of  which  a  license  is  required  by  any  law  of  this  State,  without  taking 
out  or  procuring  the  license  prescribed  by  such  law,  is  guilty  of  a 
misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  6983. 
See  6  Ter.  Ses.  (1871)  21,  Sec.  150. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  435;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Vermont  Loan  &  Trust  Co. 
v.  Hoffman  (1897)  5  Ida.  376;  49  Pac. 
314. 
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Neglect  of  Duty  by  Tax  Collector. 

Sec.  6984.  If  any  tax  collector  or  his  deputy  wilfully  neglects  or 
refuses  to  perform  any  of  the  duties  enjoined  on  him  by  the  provi- 
sions of  Title  10  of  the  Political  Code,  he  is  guilty  of  a  misdemeanor 
in  office,  and  shall  be  punished  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  by  a  fine  of  not  less  than  two  hundred, 
nor  more  than  one  thousand,  dollars,  or  by  both  such  fine  and  im- 
prisonment, and  shall  be  forthwith  removed  from  office. 


Historical:  Rev.  St.  1887,  Sec.  6984. 
2  Ter.  Ses.  (1864)  334,  Sec.  26. 

California  Legislation:     See  Pen. 


Code  1872,  Sec.  440;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  By  Auditor. 

Sec.  6985.  If  any  county  auditor  neglects  or  refuses  to  perform 
the  duties  enjoined  on  him  by  the  provisions  of  Title  10  of  the  Po- 
litical Code,  he  is  guilty  of  a  felony,  and  shall  be  punished  by  impris- 
onment in  the  State  Prison  for  not  more  than  one  year,  or  by  a  fine  of 
not  less  than  two  hundred,  nor  more  than  one  thousand,  dollars,  or 
by  both  such  fine  and  imprisonment,  and  shall  be  forthwith  removed 
from  office. 

Historical:   Rev.  St.  1887,  Sec.  6985. 
2  Ter.  Ses.  (1864)  334,  Sec.  74. 

Selling  Military  Supplies  of  State. 

Sec.  6986.  Every  person  who  unlawfully  disposes  of  any  arms, 
equipments,  clothing  or  military  stores,  the  property  of  this  State, 
is  guilty  of  a  misdemeanor. 


Historical : 
California 


Rev.  St.  1887,  Sec.  6986. 
Legislation:  Similar: 


Pen.  Code  1872,  Sec.  443;  Deering's 
Code,  ib.    Repealed  1905. 


Destruction  of  Timber  on  State  Lands. 

Sec.  6987.  Every  person  who  wilfully  and  without  authority  en- 
ters upon  the  public  lands  of  the  State,  and  cuts  down,  destroys  or 
injures,  any  kind  of  wood  or  timber,  standing  or  growing  upon  such 
lands,  or  who  wilfully  and  without  authority  carries  away  any  kind 
of  wood  or  timber  lying  on  such  lands,  is  guilty  of  a  misdemeanor. 

Historical:   Laws  1899,  72,  Sec.  28: 
re-enacting  Laws  1893,  139,  Sec.  26. 

Cutting  Timber  for  Purpose  of  Shipment. 

Sec.  6988.  Every  person  who  wilfully  and  without  authority  en- 
ters upon  the  public  lands  of  the  State,  and  cuts  down,  destroys  or 
injures  any  kind  of  wood  or  timber  growing  upon  such  lands,  for  the 
purpose  of  shipping,  freighting,  floating  or  otherwise  transporting 
such  wood  or  timber  out  of  the  State,  or  who  shall  ship,  freight  or 
float,  or  otherwise  transport  out  of  the  State,  any  wood  or  timber 
cut  upon  the  public  lands  of  the  State,  shall  be  guilty  of  a  felony. 

Historical:   Laws  189  9,  72,  Sec.  29; 
re-enacting  Laws  1893,  139,  Sec.  27. 

Violations  of  Law  Governing  Sales  of  State  Timber. 

Persons  violating  the  article  governing  the  sales  of  timber  on 
State  lands  are  guilty  of  a  misdemeanor:   Section  1597. 
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Occupation  of  State  Land  Without  a  Lease. 

Persons  occupying  State  land  without  a  lease  or  after  tneir  lease 
has  expired  are  subject  to  fine:  Section  1578. 

Lessee  Cutting  Timber  on  State  Lands. 

A  lessee  of  State  lands  who  cuts  timber  thereon  in  violation  of 
law  is  guilty  of  a  misdemeanor:  Section  1576. 

Unauthorized  Use  or  Sale  of  National  Guard  Uniforms. 

Persons  not  members  of  the  National  Guard  who  wear  the  uni- 
form thereof,  and  persons  secreting,  selling,  purchasing  or  retaining 
such  uniforms,  are  subject  to  fine  or  imprisonment:    Section  724. 

Destruction  of  Property  of  Law  Library. 

Persons  who  mutilate  or  destroy  any  article  of  furniture  or  book 
belonging  to  the  law  library  are  guilty  of  a  misdemeanor :  Section  837. 

Asessing  Property  at  Less  Than  Cash  Value. 

Assessor  who  assesses  property  at  less  than  its  cash  value  is  guilty 
of  a  misdemeanor:  Section  1815. 

Same:  Neglect  of  Prosecuting  Attorney  to  Sue  Assessor. 

Prosecuting  attorney  who  fails  to  prosecute  the  assessor  for  fail- 
ing to  assess  property  at  its  full  value  is  guilty  of  a  misdemeanor : 
Section  1816. 

Officers  Disclosing  Information  as  to  Profits  of  Mines. 

Revenue  officers  disclosing  information  derived  as  to  net  profits 
of  mines  are  guilty  of  felony:    Section  1868. 

Non-Compliance  With  Law  Relating  to  Assessment  of  Live  Stock. 

Owners  of  live  stock  refusing  to  make  the  statement  required  by 
the  revenue  act,  or  making  a  false  statement,  or  neglecting  to  give 
notice  to  the  assessor  as  therein  required,  are  guilty  of  a  misde- 
meanor:   Section  1667. 

Neglect  of  Duties  Relating  to  State  Board  of  Equalization. 

Officers  neglecting  any  duty  required  by  the  article  relating  to 
the  State  Board  of  Equalization  are  guilty  of  a  misdemeanor:  Sec- 
tion 1717. 

Acceptance  of  Reward  by  Transfer  Tax  Appraiser. 

Person  appointed  to  appraise  a  taxable  transfer  who  accepts  a 
reward  from  any  person  liable  to  pay  the  tax  is  guilty  of  a  misde^ 
meanor:    Section  1887. 

Refusal  to  Levy,  Collect,  and  Apply  Taxes  to  Meet  County  Bonds. 

Refusal  of  county  officers  to  levy,  collect  and  apply  taxes  to  meet 
the  payment  of  interest  and  redemption  of  county  bonds  constitutes 
a  misdemeanor:    Section  1967. 

Same:  For  Municipal  Bonds. 

Municipal  officers  who  fail  to  levy  and  collect  special  bond  taxes 
are  guilty  of  a  misdemeanor:    Section  2321. 
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Peddling  Without  a  License. 

Peddlers  selling  goods  without  a  license  are  guilty  of  a  misde- 
meanor:    Section  1529. 

Keeping  Toll  Road,  Etc.,  Without  License. 

Persons  keeping  a  toll  road,  bridge,  or  ferry  without  being  li- 
censed so  to  do  are  subject  to  fine:    Section  1045. 


TITLE  12, 
OF  CRIMES  AGAINST  PROPERTY. 


Chapter 

1.  Arson 

2.  Burglary. 

3.  Possession  of  burglarious  instru- 

ments and  deadly  weapons, 

4.  Forgery  and  counterfeiting. 

5.  Larceny. 

6.  Embezzlement. 
n-  Extortion. 


Chapter 

8.  False  personation  and  cheats. 

9.  False  weights  and  measures. 

10.  Frauds  in  management  of  cor- 
porations. 

11.  Malicious  injuries  to  railroads, 
highways,  bridges  and  tele- 
graphs. 

12.  Injuries  to  irrigation  works. 


CHAPTER  1, 
ARSON. 


Section 

7000.  Arson  denned. 

7001.  Building  defined. 

7002.  Inhabited  building  defined. 

7003.  Night  time  defined. 

7004.  Burning  defined. 


Section 

7005.  Ownership  of  building 

7006.  Degrees   of  arson. 

7007.  Degrees  defined. 

7008.  Punishment   for  arson. 

7009.  Burning   insured  property. 


Arson  Defined. 

Sec.  7000.  Arson  is  the  wilful  and  malicious  burning  of  a  building, 
with  intent  to  destroy  it. 


Historical : 

See  Cr.  and 


Rev.  St.  1887,  Sec.  7000. 
P.   (1864)   Sec.  56. 

California  Legislation :  Same:  Pen. 


Code,  1872,  Sec.  447;  Deering's  Code, 
ib.;   Kerr's   Code,  ib. 


Building  Defined. 

Sec.  7001.  Any  house,  edifice,  structure,  vessel,  or  other  erec- 
tion, capable  of  affording  shelter  for  human  beings,  or  appurtenant 
to  or  connected  with  an  erection  so  adapted,  is  a  "building",  within, 
the  meaning  of  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  70  01. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  448;  Deering's  Code* 
ib.;  Kerr's  Code,  ib. 


Inhabited  Building  Defined. 

Sec.  7002.  Any  building  which  has  usually  been  occupied  by  any 
person  lodging  therein  at  night  is  an  "inhabited  building",  within 
the  meaning  of  this  chapter. 
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Historical:  Rev.  St.  188  7,  Sec.  7002. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  449;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Subjects  of  Arson:  Any  building 
which    is    usually    occupied    by  any 


person  lodging  therein  at  night  is  an 
inhabited  building  within  the  law  of 
arson;  consequently  a  jail  is  a  subject 
of  arson.  State  v.  Collins  (1892)  3 
Ida.  467;  31  Pac.  1048. 


Night  Time  Defined. 

Sec.  7003.  The  phrase  "night  time"  as  used  in  this  chapter, 
means  the  period  between  sunset  and  sunrise. 


Historical:  Rev.  St.  1887,  Sec.  7003. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  450;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Burning  Defined. 

Sec.  7004.  To  constitute  a  burning,  within  the  meaning  of  this 
chapter,  it  is  not  necessary  that  the  building  set  on  fire  should  have 
been  destroyed.  It  is  sufficient  that  fire  is  applied  so  as  to  take  ef- 
fect upon  any  part  of  the  substance  of  the  building. 


Historical:  Rev.  St.  1887,  Sec.  7004. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  451;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Ownership  of  Building. 

Sec.  7005.  To  constitute  arson  it  is  not  necessary  that  a  person 
other  than  the  accused  should  have  had  ownership  in  the  building  set 
on  fire.  It  is  sufficient  that  at  the  time  of  the  burning  another  person 
was  rightfully  in  possession  of,  or  was  actually  occupying,  such  build- 
ing or  any  part  thereof. 


Historical:  Rev.  St.  1887,  Sec.  7005. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  452; 
ib.;   Kerr's  Code,  ib. 


Deering's  Code, 


Degrees  of  Arson. 

Sec.  7006.    Arson  is  divided  into  two  degrees. 


Historical:  Rev.  St.  1887,  Sec.  7006. 
California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  453;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Degrees  Defined. 

Sec.  7007.  Maliciously  burning  in  the  night  time  an  inhabited 
building  in  which  there  is  at  the  time  some  human  being,  is  arson 
in  the  first  degree.   All  other  kinds  of  arson  are  of  the  second  degree. 


Historical:  Rev.  St.  1887,  Sec.  7007. 
See  Cr.  and  P.  (1864)  Sec.  56. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  454; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Punishment  for  Arson. 

Sec.  7008.  Arson  is  punishable  by  imprisonment  in  the  State 
Prison,  as  follows: 

1.  Arson  in  the  first  degree,  for  not  less  than  two  years  and  the 
imprisonment  may  be  extended  to  life; 

2.  Arson  in  the  second  degree,  for  not  less  than  one  nor  more 
than  ten  years. 


Historical:  Rev.  St.  1887,  Sec.  7  008. 
See  Cr.  and  P.  (1864)  Sees.  56,  57. 

California  Legislation :  Same  except 
"years"  is  last  word  of  subd.  1:  Pen. 


Code  1872,  Sec.  455;  Deering's 
Code,  ib.;  similar  as  amended;  Kerr'0 
Code,  ib. 
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Burning  Insured  Property. 

Sec.  7009.  Every  person  who  wilfully  burns,  or  in  any  other  man- 
ner injures  or  destroys,  any  property  which  is  at  the  time  insured 
against  loss  or  damage  by  fire  or  by  any  other  casualty,  with  intent 
to  defraud  or  prejudice  the  insurer,  whether  the  same  be  the  prop- 
erty of,  or  in  the  possession  of,  such  person  or  of  any  other,  is  pun- 
ishable by  imprisonment  in  the  State  Prison  not  less  than  one  nor 
more  than  ten  years. 

Historical:   Rev.  St.  1887,  Sec.  7009, 
See  Cr.  and  P.  (186  4)  Sec.  58. 


CHAPTER  2. 
"BURGLARY. 


Section 

7014.  Burglary  defined. 

7015.  Degrees  of  burglary. 


Section 

7016.  Punishment  for  burglary. 

7017.  Night  time  defined. 


Burglary  Defined. 

Sec.  7014.  Every  person  who  enters  any  house,  room,  apartment, 
tenement,  shop,  warehouse,  store,  mill,  barn,  stable,  outhouse,  or 
other  building,  tent,  vessel,  or  railroad  car,  with  intent  to  commit 
grand  or  petit  larceny  or  any  felony,  is  guilty  of  burglary. 


Historical:  Rev.  St.  1887,  Sec.  7014 
See  Cr.  and  P.  (1864)  Sec.  59. 

California     Legislation : 

Pen.  Code  1872,  Sec.  459 
amended:  Deering's  Code, 
Code,  ib. 

Intent  to  Commit  Larceny: 


Similar: 
same  as 
ib .;  Kerr's 


Since 


larceny  is  not  in  all  cases  a  felony, 
an  entry  into  a  house  with  intent  to 
commit  larceny  is  burglary  whether 
it  is  intended  to  commit  either  grand 
or  petit  larceny.  People  v.  Stapleton 
(1884)  2  Ida.  47;  3  Pac.  6. 


Degrees  of  Burglary. 

Sec.  7015.  Every  burglary  committed  in  the  night  time  is  bur- 
glary of  the  first  degree,  and  every  burglary  committed  in  the  day 
time  is  burglary  in  the  second  degree. 


Historical:  Rev.  St.  1887,  Sec.  7015. 
California  Legislation:  Same:  Deer- 


ing's Pen.  Code,  Sec.  460;  Kerr's  Code, 
ib. 


Punishment  for  Burglary. 

Sec.  7016.  Burglary  of  the  first  degree  is  punishable  by  imprison- 
ment in  the  State  Prison  for  not  less  than  one  nor  more  than  fifteen 
years.  Burglary  of  the  second  degree  is  punishable  by  imprisonment 
in  the  State  Prison  for  not  more  than  five  years. 


Historical:  Rev.  St.  188  7,  Sec.  7016. 
See  Cr.  and  P.  (1864)  Sec.  59. 


California  Legislation:  Same:  Deer- 
ing's Code,  Sec.  461;  Kerr's  Code,  ib. 


Night  Time  Defined. 

Sec.  7017.  The  phrase  "night  time"  as  used  in  this  chapter, 
means  the  period  between  sunset  and  sunrise. 


Historical:  Rev.  St.  1887,  Sec.  7017. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  463;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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CHAPTER  3. 

POSSESSION  OF  BTJ&GLAEIOUS  INSTRUMENTS  AND  DEADLY  WEAPONS. 


Section 

7022.  Possession 
plements. 


of  burglarious  im- 


Section 

7023.     Possession  of  deadly  weapons. 


Possession  of  Burglarious  Implements. 

Sec.  7022.  Every  person  having  upon  him,  or  in  his  possession, 
a  Dick-lock,  crow,  key,  bit,  or  other  instrument  or  tool,  with  intent 
feloniously  to  break  or  enter  into  any  building,  or  who  shall  know- 
ingly make  or  alter,  or  shall  attempt  to  make  or  alter,  any  key  or 
other  instrument  above  named,  so  that  the  same  will  fit  or  open  the 
lock  of  a  building,  without  being  requested  so  to  do  by  some  person 
having  the  right  to  open  the  same,  or  who  shall  make,  alter,  or  re- 
pair, any  instrument,  or  thing,  knowing,  or  having  reason  to  believe, 
that  it  is  intended  to  be  used  in  committing  a  misdemeanor  or  felony, 
is  guilty  of  misdemeanor.  Any  of  the  structures  mentioned  in  the 
last  chapter  shall  be  deemed  to  be  a  building  within  the  meaning  of 
this  section. 


Historical:  Rev.  St.  1887,  Sec.  702  2. 
See  Cr.  and  P.  (1864)  Sec.  133. 

California  Legislation :  Same  in 
part:    Pen.  Code  1872,  Sec.  466;  same 


as  amended  except  "in  Section  45  9  of 
this  Code"  for  "in  the  last  chapter", 
next  to  last  line:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Possession  of  Deadly  Weapons. 

Sec.  7023.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7023. 
See  Cr.  and  P.  (1864)  Sec.  133. 

California  juegislation :  Same:  Pen. 


Code  1872,  Sec.  467; 
ib.;   Kerr's  Code,  ih. 


Deering's  Code, 


CHAPTER  4. 
FORGKEUY  AND  COUNTERFEITING. 


Section 
7028. 
7029. 
7030. 


,7031. 
7032. 

7033. 
7  03  4. 
7035. 


Forgery  denned.  v 

False  entries  in  books. 

Forging  or  counterfeiting  pub- 
lic seals. 

Punishment  for  forgery. 

Forgery  of  telegraphic  mes- 
sages. 

Possession  of  forged  notes. 
Passing  fictitious  bills. 
Counterfeiting  coin  or  bullion. 


Section 

7036.  Punishment  for  counterfeiting. 

7037.  Possession  of  counterfeit  coin. 

7038.  Possession     of  counterfeiting 
apparatus. 

703  9.     Counterfeiting   railroad  ticket. 

7040.  Restoring    cancelled  railroad 
tickets. 

7041.  Simulation  of  switch  and  car 
keys. 


Cross  Reference  Heading;. 


Presenting  false  medical  diploma,  etc., 
to  medical  examiners. 


Forgery  Defined. 

Sec.  7028.  Every  person  who,  with  intent  to  defraud  another, 
falsely  makes,  alters,  forges  or  counterfeits,  any  charter,  letters-pat- 
ent, deed,  lease,  indenture,  writing  obligatory,  will,  testament,  codicil, 
annuity,  bond,  covenant,  bank  bill  or  note,  post  note,  check,  draft,  bill 
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of  exchange,  contract,  promissory  note,  due  bill  for  the  payment  of 
money  or  property,  receipt  for  money  or  property,  passage  ticket, 
power  of  attorney,  or  any  certificate  of  any  share,  right,  or  interest 
in  the  stock  of  any  corporation  or  association,  or  any  State  Auditor's 
warrant  for  the  payment  of  money  at  the  treasury,  county  order  or 
warrant,  or  request  for  the  payment  of  money,  or  the  delivery  of 
goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any  instrument  of 
writing,  or  acquittance,  release,  or  receipt  for  money  or  goods,  or 
any  acquittance,  release,  or  discharge  for  any  debt,  account,  suit,  ac- 
tion, demand,  or  other  thing,  real  or  personal,  or  any  transfer  or 
assurance  of  money,  certificates  of  shares  of  stock,  goods,  chattels, 
or  other  property  whatever,  or  any  letter  of  attorney,  or  other  power 
to  receive  money,  or  to  receive  or  transfer  certificates  of  shares  of 
stock  or  annuities,  or  to  let,  lease,  dispose  of,  alien,  or  convey  any 
goods,  chattels,  lands  or  tenements,  or  other  estate,  real  or  personal, 
or  any  acceptance  or  indorsement  of  any  bill  of  exchange,  promissory 
note,  draft,  order,  or  assignment  of  any  bond,  writing  obligatory,  or 
promissory  note  for  money  or  other  property,  or  counterfeits  or 
forges  the  seal  or  handwriting  of  another ;  or  utters,  publishes,  passes, 
or  attempts  to  pass,  as  true  and  genuine,  any  of  the  above  named 
false,  altered,  forged  or  counterfeited  matters,  as  above  specified  and 
described,  knowing  the  same  to  be  false,  altered,  forged,  or  counter- 
feited, with  intent  to  prejudice,  damage  or  defraud  any  person;  or 
who,  with  intent  to  defraud,  alters,  corrupts  or  falsifies  any  record 
of  any  will,  codicil,  conveyance,  or  other  instrument,  the  record  of 
which  is  by  law  evidence,  or  any  record  of  any  judgment  of  a  court, 
or  the  return  of  any  officer  to  any  process  of  any  court,  is  guilty  of 
forgery. 


Historial:  Rev.  St.  1887,  Sec.  7028. 
See  Cr.  and  P.  (1864)  Sec.  77. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  470;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Forgery  of  Void  Instrument:  Where 
the  original  instrument  claimed  to 
have  been  forged  is  void  upon  its 
face,  an  indictment  for  forgery  will 
not  lie.  People  v.  Heed  (1874)  1 
Ida.  531. 

Information — Intent:  An  informa- 
tion for  forgery  must  allege  that  the 
wrongful   act   was   done   with  intent 


to  defraud  another.  State  v.  Swen- 
sen  (1905)   13  Ida.  81  Pac.  379. 

An  information  charging  that  de- 
fendants did  wilfully,  unlawfully,  fe- 
loniously and  falsely  utter  a  bank 
check,  and  did  then  and  there  utter 
the  said  bank  check  as  true  and  gen- 
uine, with  intent  to  defraud,  is  fatally 
defective  in  that  the  part  charging 
the  making  of  the  instrument  fails  to 
allege  an  intent  to  defraud,  and  the 
part  charging  the  uttering  of  the  same 
fails  to  allege  its  utterance  knowing 
the  same  to  be  false,  altered,  forged 
or  counterfeited.  Ib. 


False  Entries  in  Books. 

Sec.  7029.  Every  person  who,  with  intent  to  defraud  another, 
makes,  forges,  or  alters  any  entry  in  any  book  of  records,  or  any  in- 
strument purporting  to  be  any  record  or  return  specified  in  the  pre- 
ceding section,  is  guilty  of  forgery. 


Historical:  Rev.  St.  1887,  Sec.  7029. 
See  Cr.  and  P.  (1864)  Sec.  77. 

Same:  Pen. 


California  Legislation : 


Code  1872,  Sec.  471;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forging  or  Counterfeiting  Public  Seals. 

Sec.  7030.  Every  person  who,  with  intent  to  defraud  another, 
forges,  or  counterfeits  the  seal  of  this  State,  the  seal  of  any  public 
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officer  authorized  by  law,  the  seal  of  any  court  of  record,  or  the  seal  of 
any  corporation,  or  any  other  public  seal  authorized  or  recognized  by 
the  laws  of  this  State,  or  of  any  other  State,  or  Territory,  govern- 
ment, or  country,  or  who  falsely  makes,  forges  or  counterfeits  any 
impression  purporting  to  be  an  impression  of  any  such  seal,  or  who 
has  in  his  possession  any  such  counterfeited  seal  or  impression  there- 
of, knowing  it  to  be  counterfeited,  and  wilfully  conceals  the  same, 
is  guilty  of  forgery. 


Historical:  Rev.  St.  1887,  Sec.  7030. 
Cr.  and  P.  (1864)  Sec.  87. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  472;  Deering's 
Code,  ib.;  Kerr's  Code.  ib. 


Punishment  for  Forgery. 

Sec.  7031.  Forgery  is  punishable  by  imprisonment  in  the  State 
Prison  for  not  less  than  one  nor  more  than  fourteen  years. 


Code  1872,  Sec.  473;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7031. 
See  Cr.  and  P.  (1864)  Sec.  77. 

California  L/egislation :  Same:  Pen. 

Forgery  of  Telegraphic  Messages. 

Sec.  7032.  Every  person  who  knowingly  and  wilfully  sends  by 
telegraph  to  any  person  a  false  or  forged  message,  purporting  to  be 
from  such  telegraph  office,  or  from  any  other  person,  or  who  wilfully 
delivers,  or  causes  to  be  delivered  to  any  person  any  such  message 
falsely  purporting  to  have  been  received  by  telegraph,  or  who  fur- 
nishes or  conspires  to  furnish,  or  causes  to  be  furnished,  to  any  agent, 
operator,  or  employee,  to  be  sent  by  telegraph,  or  to  be  delivered,  any 
such  message,  knowing  the  same  to  be  false  or  forged,  with  the  in- 
tent to  deceive,  injure,  or  defraud  another,  is  punishable  by  impris- 
onment in  the  State  Prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  both  fine  and  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  7032. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  474;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Possession  of  Forged  Notes. 

Sec.  7033.  Every  person  who  has  in  his  possession,  or  receives 
from  another  person,  any  forged  promissory  note  or  bank  bill,  or 
bills,  for  the  payment  of  money  or  property,  with  the  intention  to 
pass  the  same,  or  to  permit,  cause,  or  procure  the  same  to  be  uttered 
or  passed,  with  the  intention  to  defraud  any  person,  knowing  the 
same  to  be  forged  or  counterfeited,  or  has  or  keeps  in  his  possession 
any  blank  or  unfinished  note  or  bank  bill  made  in  the  form  or  simili- 
tude of  any  promissory  note  or  bill  for  payment  of  money  or  prop- 
erty, made  to  be  issued  by  any  incorporated  bank  or  banking  com- 
pany, with  intention  to  fill  up  and  complete  such  blank  and  unfinished 
note  or  bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be  filled 
up  and  completed  in  order  to  utter  or  pass  the  same,  or  to  permit, 
or  cause,  or  procure  the  same  to  be  uttered  or  passed,  to  defraud  any 
person,  is  punishable  by  imprisonment  in  the  State  Prison  for  not 
less  than  one  nor  more  than  fourteen  years. 
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Historical:  Rev.  St.  1887,  Sec.  7033. 
See  Cr.  and  P.  (1864)  Sec.  82. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  475;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Passing  Fictitious  Bills. 

Sec.  7034.  Every  person  who  makes,  passes,  utters,  or  publishes, 
with  intention  to  defraud  any  other  person,  or  who,  with  the  like  in- 
tention, attempts  to  pass,  utter  or  publish,  or  who  has  in  his  posses- 
sion, with  like  intent  to  utter,  pass,  or  publish,  any  fictitious  bill,  note, 
or  check,  purporting  to  be  the  bill,  note,  or  check,  or  other  instru- 
ment in  writing  for  the  payment  of  money  or  property  of  some  bank, 
corporation,  co-partnership,  or  individual,  when  in  fact,  there  is  no 
such  bank,  corporation,  co-partnership,  or  individual  in  existence, 
knowing  the  bill,  note,  check,  or  instrument  in  writing  to  be  fictitious, 
is  punishable  by  imprisonment  in  the  State  Prison  for  not  less  than 
one  nor  more  than  fourteen  years. 


Historical:  Rev.  St.  1887,  Sec.  7034. 
See  Cr.  and  P.  (1864)  Sec.  83. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  476;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Counterfeiting  Coin  or  Bullion. 

Sec.  7035.  Every  person  who  counterfeits  any  of  the  species  of 
gold  or  silver  coin  current  in  this  State,  or  any  kind  or  species  of 
gold  dust,  gold  or  silver  bullion,  or  bars,  lumps,  pieces,  or  nuggets,  or 
who  sells,  passes,  or  gives  in  payment  such  counterfeit  coin,  dust, 
bullion,  bars,  lumps,  pieces,  or  nuggets,  or  permits,  causes  or  pro- 
cures the  same  to  be  sold,  uttered  or  passed,  with  intention  to  defraud 
any  person,  knowing  the  same  to  be  counterfeited,  is  guilty  of  coun- 
terfeiting. 


Historical:  Rev.  St.  1887,  Sec.  7035 
See  Cr.  and  P.  (1864)  Sees.  78,  88. 

Same:  Pen 


Code  1872,  Sec.  477; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


California  Legislation: 

Punishment  for  Counterfeiting. 

Sec.  7036.  Counterfeiting  is  punishable  by  imprisonment  in  the 
State  Prison  for  not  less  than  one  nor  more  than  fourteen  years. 


Historical : 

See  Cr.  and 


Rev.  St.  1887,  Sec.  7036. 
P.  (1864)  Sec.  78. 


California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  478;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Possession  of  Counterfeit  Coin. 

Sec.  7037.  Every  person  who  has  in  his  possession,  or  receives 
for  any  other  person,  any  counterfeit  gold  or  silver  coin  of  the  spe- 
cies current  in  this  State,  or  any  counterfeit  gold  dust,  gold  or  silver 
bullion  or  bars,  lumps,  pieces,  or  nuggets,  with  the  intention  to  sell, 
utter,  put  off,  or  pass  the  same,  or  permits,  causes,  or  procures  the 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  defraud  any 
person,  knowing  the  same  to  be  counterfeit,  is  punishable  by  impris- 
onment in  the  State  Prison  not  less  than  one  nor  more  than  four- 
teen years. 


Historical:  Rev.  St.  1887,  Sec.  7037. 
See  Cr.  and  P.  (1864)  Sees.  79,  89. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  479;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Possession  of  Counterfeiting  Apparatus. 

Sec.  7038.  Every  person  who  makes,  or  knowingly  has  in  his 
possession  any  die,  plate,  or  any  apparatus,  paper,  metal,  machine, 
or  other  thing  whatever,  made  use  of  in  counterfeiting  coin  current 
in  this  State,  or  in  counterfeiting  gold  dust,  gold  or  silver  bars,  bul- 
lion, lumps,  pieces,  or  nuggets,  or  in  counterfeiting  bank  notes  or 
bills,  is  punishable  by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  fourteen  years;  and  all  such  dies,  plates,  appara- 
tus, paper,  metal,  or  machine,  intended  for  the  purpose  aforesaid, 
must  be  destroyed. 


Historical:  Rev.  St.  1887,  Sec.  7038. 
See  Cr.  and  P.  (1864)   Sees.  84,  88. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  480;  Deering's  Code, 
ib.;   Kerr's   Code,  ib. 


Counterfeiting  Railroad  Ticket. 

See.  7039.  Every  person  who  counterfeits,  forges,  or  alters,  any 
ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any 
railroad  company,  or  by  any  lessee  or  manager  thereof,  designed 
to  entitle  the  holder  to  ride  in  the  cars  of  such  company,  or  who  ut- 
ters, publishes,  or  puts  into  circulation,  any  such  counterfeit  or  al- 
tered ticket,  check,  or  order,  coupon,  receipt  for  fare,  or  pass,  with 
intent  to  defraud  any  such  railroad  company,  or  any  lessee  thereof, 
or  any  other  person,  is  punishable  by  imprisonment  in  the  State 
Prison,  or  in  the  county  jail,  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both  such  imprisonment  and 
fine. 


Deering's  Pen.  Code,  Sec.  481;  similar 
as  amended:     Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7039. 
California       Legislation :       Same : 

Restoring  Cancelled  Railroad  Tickets. 

Sec.  7040.  Every  person  who,  for  the  purpose  of  restoring  to  its 
original  appearance  and  nominal  value  in  whole  or  in  part,  removes, 
conceals,  fills  up,  or  obliterates,  the  cuts,  marks,  punch-holes,  or  other 
evidence  of  cancellation,  from  any  ticket,  check,  order,  coupon,  receipt 
for  fare,  or  pass,  issued  by  any  railroad  company,  or  by  any  lessee 
or  manager  thereof,  cancelled  in  whole  or  in  part,  with  intent  to 
dispose  of  by  sale  or  gift,  or  to  circulate  the  same,  or  with  intent  to 
defraud  the  railroad  company,  or  lessee  thereof,  or  any  other  person, 
or  who,  with  like  intent  to  defraud,  offers  for  sale,  or  in  payment  of 
fare  on  the  railroad  of  the  company,  such  ticket,  check,  order,  coupon, 
or  pass,  knowing  the  same  to  have  been  so  restored,  in  whole  or  in 
part,  is  punishable  by  imprisonment  in  the  county  jail,  not  exceeding 
six  months,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  imprisonment  and  fine. 


Historical:  Rev.  St.  1887,  Sec.  7040. 
California  Legislation :  Same:  Deer- 


ing's Pen.  Code,  Sec.  482;  similar  as 
amended:  Kerr's  Code,  ib. 


Simulation  of  Switch  and  Car  Keys. 

Sec.  7041.  It  shall  be  unlawful  for  any  person  by  himself  or  an- 
other, without  the  written  order  or  consent  of  such  common  carrier,  to 
make,  simulate,  sell  or  dispose  of  any  key  belonging  to  or  which 
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might  be  used  to  open  or  unlock  any  switch-lock,  car-lock,  or  locks, 
used  upon  or  belonging  to  any  switch  or  car  of  any  kind  owned,  con- 
trolled or  operated  by  any  common  carrier  in  this  State.  Any  person 
violating  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misedemanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  three  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  thirty  days 
nor  more  than  six  months. 

- 

Historical:  Laws  1899,  182,  Sees.  1 
and  2;  re-enacting  Laws  1893,  70, 
Sees.  1  and  2. 

Presenting  False  Medical  Diploma,  Etc.,  to  Medical  Examiners. 

Persons  presenting  the  diploma  of  another,  or  a  forged  affidavit 
of  identity,  to  the  Board  of  Medical  Examiners,  or  who  attempt  to 
personate  another  practitioner,  are  guilty  of  forgery:    Section  1353. 


CHAPTER  5. 
LARCENY. 


Section 

7045.    Larceny  defined. 

Same:    Of  lost  property. 

Degrees  of  larceny. 

Grand   larceny  defined. 

Petit  larceny  defined. 

Punishment  for  grand  larceny. 

Same:  For  petit  larceny. 

Dogs  are  property. 

Value    of    written  instrument. 

Value  of  passage  tickets. 

Larceny  of  papers  before  de- 
livery. 

Larceny  of  fixtures. 
Receiving  stolen  property. 


7046. 
7047. 
7048. 
7049. 
7050. 
7051. 
7052. 
7053. 
7054. 
7055. 

7056. 
7057. 


Sectio 
7058. 

7059. 

7060. 

7061. 

7061a. 

7061b. 

7061c. 

7062. 

7062a. 

7062b. 


n 


Bringing  stolen  property  into 
State. 

Larceny  of  water. 

Larceny  of  lumber. 

Stealing  rides. 

Same:    Authority  to  arrest. 

Same:    Venue  of  action. 

Same:  Punishment. 

Stealing  electric  current: 
Tampering  with  meters. 

Same:  Accessories  liable  as 
principals. 

Same:    Evidence  of  guilt. 


Cross   Reference  Heading. 


Sales  of  mortgaged  property  by  mort- 
gagor. 


Larceny  Defined. 

Sec.  7045.  Larceny  is  the  felonious  sealing,  taking,  carrying,  lead- 
ing, or  driving  away  the  personal  property  of  another. 


Historical:  Rev.  St.  1887,  Sec.  7045. 
See  Cr.  and  P.  (1864)  Sees.  61,  62. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  484;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Ownership — Variance : 
tion  charging  C  to  be 
the  stolen  property  is 
proof  that   C   was  in 
agent  of  the  owner  with 
and  disposition.  State  v. 
5  Ida.  666;  51  Pac.  772. 

An  information  for  larceny  which 
alleges  title  to  the  thing  stolen  to  be 


An  informa- 
the  owner  of 
supported  by 
possession  as 
power  of  sale 
Farris  (1897) 


in  B  is  supported  by  proof  of  prop- 
erty in  the  firm  of  B.  &  J.  (People 
v.  Frank,  1  Ida.  200  overruled). 
State  v.  Ireland  (1904)  9  Ida.  686; 
75  Pac.  257. 

There  is  no  material  variance  where 
the  information  charges  that  the 
thing  stolen  was  the  property  of  C. 
W.  D.  when,  in  fact,  it  belonged  to  C. 
D.,  and  it  is  nowhere  shown  that  C. 
W.  D.  and  C.  D.  are  not  the  same 
person.  State  v.  Rooke  (190  4)  10 
Ida.  388;  79  Pac.  82. 

Informations:     Indictments  and  in- 
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formations  for  grand  larceny  are  set 
out  and  held  sufficient  in  the  follow- 
ing- cases:  People  v.  Freeman  (1870) 
1  Ida.  3  22;  State  v.  Collett  &  Ireland 


(1904)  9  Ida.  608;  75  Pac.  271;  State 
v.  Rooke  (1904)  10  Ida.  388;  79  Pac. 
82. 


Same:  Of  Lost  Property. 

Sec.  7046.  One  who  finds  lost  property  under  circumstances  which 
give  him  knowledge  of,  or  means  of  inquiry  as  to,  the  true  owner,  and 
who  appropriates  such  property  to  his  own  use,  or  to  the  use  of 
another  person  not  entitled  thereto,  without  first  making  reasonable 
and  just  efforts  to  find  the  owner  and  restore  the  property  to  him,  is 
guilty  of  larceny. 


Historical:  Rev.  St.  188  7,  Sec.  7046. 
California  Legislation :    Same;  Pen. 


Code  1872,  Sec.  485;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Degrees  of  Larceny. 

Sec.  7047.  Larceny  is  divided  into  two  degrees,  the  first  of  which 
is  termed  grand  larceny;  the  second  petit  larceny. 


Historical:  Rev.  St.  1887,  Sec.  7047. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  486;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Grand  Larceny  Defined. 

Sec.  7048.  Grand  larceny  is  larceny  committed  in  either  of  the 
following  cases : 

1.  When  the  property  taken  is  of  a  value  exceeding  sixty  dollars. 

2.  trhen  the  property  is  taken  from  the  person  of  another. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule,  jack,  goat,  jenny,  sheep  or  hog. 


Historical:  Rev.  St.  1887,  Sec.  7  048. 
See  Cr.  and  P.  (1864)  Sec.  61. 

California  Legislation:  Same  except 
"fifty"  for  "sixty",  subd.  1:  Pen. 
Code  1872,  Sec.  487:  Deering's  Code, 
ib.;  similar  as  amended,  but  subd.  3 
now  includes  bicycle:   Kerr's  Code,  ib. 

Larceny  From  .Person:  Larceny 
from  the  person  is  grand  larceny.  Ter- 
ritory v.  McKern  (1891)  3  Ida.  15; 
26  Pac.  123. 

Information:  An  information 
charging,  in  the  language  of  the  stat- 
utes, the  felonious  taking  of  two 
mares,   the   property   of   B,   from  a 


range  in  a  certain  county,  is  sufficient. 
State  v.  Rathbone  (1901)  8  Ida.  161; 
67  Pac.  186. 

An  information  charging  an  unlaw- 
ful and  felonious  taking  of  a  "gray 
horse  colt"  charges  grand  larceny  un- 
der this  section.  State  v.  Williams 
(1906)  12  Ida.  483;  86  Pac.  53. 

Same — Variance:  An  information 
charging  the  larceny  of  two  mares 
from  G.  M.  B.  is  supported  by  proof 
that  the  mares  were  the  property  of 
G.  M.  B.  and  R.  L.  B.  State  v.  Rath- 
bone  (1901)  8  Ida.  161;  67  Pac.  186. 


Petit  Larceny  Defined. 

Sec.  7049.    Larceny  in  other  cases  is  petit  larceny. 

7049. 


Historical:  Rev.  St.  1887,  Sec 
See  Cr.  and  P.  (1864)  Sec.  62. 

California  Legislation:  Same 


Pen. 


Code  1872,  Sec.  488; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Punishment  for  Grand  Larceny. 

Sec.  7050.  Grand  larceny  is  punishable  by  imprisonment  in  the 
State  Prison  for  not  less  than  one  nor  more  than  fourteen  years. 


Historical:  Rev.  St.  18  87,  Sec.  7  05  0. 
Cr.  and  P.  (1864)  Sec.  62. 

Calil'ornia  Legislation:  Same  except 


"ten"  for  "fourteen"  years:  Pen.  Code 
1872,  Sec.  489;  Deering's  Code,  ib.; 
Kerr's   Code,  ib. 
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Same:  For  Petit  Larceny. 

Sec.  7051.  Petit  larceny  is  punishable  by  fine  not  exceeding  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  both. 


Historical:  Rev.  St.  1887,  Sec.  7051. 
See  Cr.  and  P.  (1864)  Sec.  62. 

California  Legislation :  Same  except 


"five"  for  "three"  hundred  dollars: 
Pen.  Code  1872,  Sec.  490;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Dogs  Are  Property. 

Sec.  7052.  Dogs  are  property,  and  of  the  value  of  one  dollar  each, 
within  the  meaning  of  the  terms  "property"  and  "value"  as  used  in 
this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  7052. 
See  Cr.  and  P.  (1864)  Sec.  63. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  491;  Deering's  Code, 
ib.;   different:    Kerr's  Code,  ib. 


Value  of  Written  Instrument. 

Sec.  7053.  If  the  thing  stolen  consists  of  any  evidence  of  debt, 
or  other  written  instrument,  the  amount  of  money  due  thereupon,  or 
secured  to  be  paid  thereby,  and  remaining  unsatisfied,  or  which  in 
any  contingency  might  be  collected  thereon,  or  the  value  of  the  prop- 
erty the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be 
recovered  in  the  absence  thereof,  is  the  value  of  the  thing  stolen. 


Historical:  Rev.  St.  1887,  Sec.  7053. 
See  Cr.  and  P.  (1864)  Sec.  64. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  492;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Value  of  Passage  Tickets. 

Sec.  7054.  If  the  thing  stolen  is  a^j  ticket,  or  other  paper  or  writ- 
ing, entitling  or  purporting  to  entitle  the  holder  or  proprietor  thereof 
to  a  passage  upon  any  railroad  or  vessel,  or  other  public  conveyance, 
the  price  at  which  tickets  entitling  a  person  to  a  like  passage  are 
usually  sold  by  the  proprietors  of  such  conveyance,  is  the  value  of 
such  ticket,  paper  or  writing. 


Historical:  Rev.  St.  1887,  Sec.  7054. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  493;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Larceny  of  Papers  Before  Delivery. 

Sec.  7055.  All  the  provisions  of  this  chapter  apply  where  the  prop- 
erty taken  is  an  instrument  for  the  payment  of  money,  evidence  of 
debt,  public  security,  or  passage  ticket,  completed  and  ready  to  be 
issued  or  delivered,  although  the  same  has  never  been  issued  or  de- 
livered by  the  makers  thereof,  to  any  person  as  a  purchaser  or  owner. 

Historical:  Rev.  St.  18  87,  Sec.  7055. 
See  Cr.  and  P.  (1864)  Sec.  64. 

California  Legislation:    Same:  Pen. 

Larceny  of  Fixtures. 

Sec.  7056.  The  provisions  of  this  chapter  apply  where  the  thing 
taken  is  any  fixture  or  part  of  the  realty,  and  is  severed  at  the  time 
of  the  taking,  in  the  same  manner  as  if  the  thing  had  been  severed  by 
another  person  at  some  previous  time. 


Code  1872,  Sec.  494;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Historical:  Rev.  St.  1887,  Sec.  7056. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  495;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Receiving  Stolen  Property. 

Sec.  7057.  Every  person  who,  for  his  own  gain,  or  to  prevent  the 
owner  from  again  possessing  his  property,  buys  or  receives  any  per- 
sonal property,  knowing  the  same  to  have  been  stolen,  is  punishable 
by  imprisonment  in  the  State  Prison  not  exceeding  five  years,  or  in 
the  county  jail  not  exceeding  six  months,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  7057. 
See  Cr.  and  P.  (1864)  Sec.  65. 

California  Legislation:  Same  except 
"or  by  both"  for  "or  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  by 


both  such 
Pen.  Code 
provision 
Code,  ib.; 
Code,  ib. 


fine  and  imprisonment": 
1872,  Sec.  4  96;  additional 
as  amended:  Deering's 
further   amended:  Kerr's 


Bringing  Stolen  Property  Into  State. 

Sec.  7058.  Every  person  who,  in  another  State  or  country,  steals 
the  property  of  another,  or  receives  such  property  knowing  it  to  have 
been  stolen,  and  brings  the  same  into  this  State,  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  larceny  or  receiving  had  been 
committed  in  this  State. 


Historical:  Rev.  St.  1887,  Sec.  7058. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  497;  Deering's  Code, 


ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Larceny  of  Water. 

Sec.  7059.  Every  person  who,  wich  intent  to  injure  or  defraud, 
connects  or  causes  to  be  connected,  any  pipe,  tube,  or  other  instru- 
ment, with  any  main,  service  pipe,  or  other  pipe,  or  conduit  or  flume 
for  conducting  water,  for  the  purpose  of  taking  water  from  such 
main,  service  pipe,  conduit  or  flume,  without  the  knowledge  of  the 
owner  thereof,  and  with  intent  to  evade  payment  therefor,  is  guilty 
of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7059. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  499;  Deering's  Code, 
ib.;  Kerr's  Code,  ib- 


Larceny  of  Lumber. 

Sec.  7060.  Every  person  who  wilfully  and  without  authority  takes, 
with  intent  to  deprive  the  owner  thereof,  any  saw  logs,  timber,  lum- 
ber, railroad  ties,  poles,  rails,  posts  or  cordwood,  owned  by  any  other 
person  on  any  river  or  creek,  or  on  the  land  adjoining,  which  may 
have  floated  down  a  river  or  creek,  or  removes  or  attempts  to  re- 
move such  logs,  timber,  lumber,  railroad  ties,  poles,  rails,  posts  or 
cordwood,  or  otherwise  destroy  or  injure  them,  is  guilty  of  a  misde- 
meanor. 

Historical:  Rev.  St.  1887,  Sec.  7060. 
See  13  Ter.  Ses.  (1885)  177,  Sec.  1. 

Stealing  Rides. 

Sec.  7061.  Every  person  who  snail,  at  any  place  within  this  State, 
ride  or  attempt  to  ride  upon  any  locomotive  engine,  railroad  car,  rail- 
road train,  or  trains  of  any  character,  in  or  upon  any  part  thereof, 
for  the  purpose  or  with  the  intent  of  stealing  a  ride  thereon,  or  who 
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shall  at  any  place  within  this  State,  climb  upon,  hold  to,  or  in  any 
manner  attach  himself  to,  any  locomotive  engine  or  railroad  car  or 
railroad  train  or  trains  of  any  character,  while  the  same  are  in  mo- 
tion, shall  be  guilty  of  a  misdemeanor :  Provided,  That  this  section 
shall  not  apply  to  any  employee  of  a  railroad  company  operating  such 
train,  locomotive  or  car,  nor  to  any  person  operating  such  train,  loco- 
motive or  car,  nor  to  any  person  having  business  with,  or  acting  under 
legal  authority  of,  such  railroad  company. 

Historical:    Laws  1903,   41,  Sec.  1. 

Same:  Authority  to  Arrest. 

Sec.  7061a.  Authority  is  hereby  given  to  and  conferred  upon  rail- 
road conductors  and  engineers  of  railroad  trains,  to  immediately  ar- 
rest, without  warrant  or  other  process,  any  person  or  persons  violat- 
ing the  preceding  section,  and  deliver  such  persons  to  any  peace  of- 
ficer :  Provided,  That  nothing  in  this  section  contained  shall  be  con- 
strued to  restrict  the  authority  or  duty  of  the  regular  officer  within 
the  State  of  making  arrests  for  said  offense. 

Historical:  Laws  1903,  41,  Sec.  2. 
Phraseology  slightly  changed  to  ex- 
press the  sense  more  clearly. 

Same:  Venue  of  Action. 

Sec.  7061b.  Any  person  charged  with  a  violation  of  Section  7061, 
may  be  tried  in  any  county  in  this  State  through  which  such  train 
carrying  such  person  may  pass,  or  in  county  in  which  such  violation 
may  have  occurred  or  may  be  discovered. 

Historical:    Laws  1903,  41,  Sec.  3. 

Same :  Punishment. 

Sec.  7061c.  Every  person  who  shall  be  convicted  of  a  violation  of 
any  of  the  offenses  mentioned  in  Section  7061  shall  be  punished  by 
imprisonment  in  the  county  jail  for  a  period  not  exceeding  thirty 
days,  or  by  a  fine  of  not  more  than  sixty  dollars,  or  by  both  such 
fine  and  imprisonment. 

Historical:    Laws  1903,  41,  Sec.  4. 

Stealing  Electric  Current:  Tampering  With  Meters. 

Sec.  7082.  Whoever  shall  without  permission  or  authority  of  any 
person,  firm  or  corporation  engaged  in  the  generation  or  distribu- 
tion of  electricity,  make  connections,  or  cause  connections  to  be  made, 
by  wire  or  wires  or  by  any  other  device,  with  the  wires,  cables  or 
conductors,  or  any  of  them,  of  any  such  person,  firm  or  corporation, 
for  the  purpose  of  obtaining  or  diverting  electric  current  from  such 
wires,  cables  or  conductors;  or  whoever  shall,  without  permission  or 
authority  from  any  person,  firm  or  corporation  using  any  meter  or 
meters  erected  or  set  up  for  the  purpose  of  registering  or  recording 
the  amount  of  electric  current  supplied  to  any  customer  of  such  per- 
son, firm  or  corporation  within  this  State,  connect  or  cause  to  be  con- 
nected by  wire  or  any  other  device,  any  such  meter  or  meters,  or 
change  or  shunt  the  wiring  leading  to  or  from  any  such  meter  or 
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meters,  or  by  any  device  or  appliance  or  means  whatsoever  tamper 
with  any  such  meter  or  meters  in  such  manner  that  such  meter  or 
meters  do  not  measure  or  record  the  full  amount  of  electric  current 
supplied  to  such  customer,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  six  months,  or  both  such  fine  and  imprisonment: 
Provided,  That  nothing  herein  contained  shall  be  deemed  to  affect 
the  right  of  any  person,  firm  or  corporation  to  recover  by  action  in 
any  court  of  competent  jurisdiction  damages  for  any  injury  done  bv 
such  unlawful  acts. 

Historical:    Laws  1905,  72,  Sec.  1. 

Same:  Accessories  Liable  as  Principals. 

Sec.  7062a.  Any  person  or  persons,  aiding,  abetting  or  counseling 
the  acts,  or  any  of  them,  mentioned  in  the  preceding  section,  shall, 
upon  conviction  thereof,  be  equally  guilty  with  the  principals  and 
subject  to  the  same  penalties. 

Historical:    Laws  1905,  72,  Sec.  2. 

Same:  Evidence  of  Guilt. 

Sec.  7062b.  In  all  prosecutions  under  the  two  preceding  sections, 
proof  that  any  of  the  acts  herein  forbidden  were  done  on  or  about 
the  premises  owned  or  occupied  by  the  defendant  charged  with  the 
commission  of  such  offense,  or  that  he  received  the  benefit  of  any 
such  electric  current  on  account  of  the  commission  of  such  acts,  shall 
be  prima  facie  evidence  of  the  guilt  of  such  defendant. 

Historical:    Laws  1905,   72,  Sec.  3. 

Sales  of  Mnrtgfaged  Property  by  Mortgagor. 

Mortgagor  of  personal  property  who  sells  the  same  without  the 
consent  of  the  mortgagee  is  guilty  of  larceny:    Sections  3419,  7100. 

CHAPTER  6. 
EMBEZZLEMENT. 


Section 

7065.  Embezzlement  defined. 

7066.  Embezzlement   by   public  and 
corporate  officers. 

7067.  Same:    By  carrier. 

7068.  By  trustee,  banker  or  agent. 

7069.  By  bailee,  tenant  or  attorney. 

7070.  By  clerk,  agent  or  servant. 

7071.  Act   of   taking  unnecessary. 


Section 

7072.  Evidence  of  debt  may  be  em- 
bezzled. 

7073.  Claim  of  title  as  defense. 

7074.  Intention  to  restore  no  defense. 

7075.  Actual  restoration  as  mitigat- 
ing circumstance. 

7076.  Punishment      for  embezzle- 
ment. 


Cross  Reference  Heading'. 


Live   stock   inspectors   failing   to  ac- 
count  for  money. 

Embezzlement  Defined. 

Sec.  7065.  Embezzlement  is  the  fraudulent  appropriation  of  prop- 
erty by  a  person  to  whom  it  has  been  intrusted. 
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Historical:   Rev.  St.  1887,  Sec.  7065.  Information  Held   Sufficient:  State 

California  Legislation:    Same:  Pen.  Roland  (1905)  11  Ida.  490;  S3  Pac. 

Code  1872,  Sec.  503;  Deering's  Code, 

ib.;   Kerr's  Code,  ib. 

Cited:    State   v.    Steers    (1906)  12 
Ida.   174;    85   Pac.  104. 

Embezzlement  by  Public  and  Corporate  Officers. 

Sec.  7066.  Every  officer  of  this  State,  or  of  any  county,  city,  or 
other  municipal  corporation  or  subdivision  thereof,  and  every  deputy, 
clerk,  or  servant  of  any  such  officer,  and  every  officer,  director,  trus- 
tee, clerk,  servant,  or  agent  of  any  association,  society,  or  corpora- 
tion, (public  or  private)  who  fraudulently  appropriates  to  any  use 
or  purpose  not  in  the  due  and  lawful  execution  of  his  trust,  any 
property  which  he  has  in  his  possession  or  under  his  control  by  vir- 
tue of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to  appropriate 
it  to  such  use  or  purpose,  is  guilty  of  embezzlement. 


Historical:  Rev.  St.  1887,  Sec.  706 C. 
See  Cr.  and  P.    (1864)    Sec.  69. 

California  Legislation:  Same  com- 
mencing with  "every  officer",  line  3, 
first  part  omitted:  Pen.  Code  1872, 
Sec.  504;  similar  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Information:        An  information 


which  charges  the  sheriff  of  a  coun- 
ty with  wilfully,  unlawfully,  fraudu- 
lently and  feloniously  appropriating 
to  his  own  use,  certain  money  paid 
to  him  in  an  official  capacity,  is  suf- 
ficient. State  v.  Steers  (1906)  12  Ida. 
174;    8P   Pac.  104. 


Same:  By  Carrier. 

Sec.  7067-  Every  carrier  or  other  person  having  under  his  control 
personal  property  for  the  purpose  of  transportation  for  hire,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  inconsistent  with 
the  safe  keeping  of  such  property  and  its  transportation  according  to 
his  trust,  is  guilty  of  embezzlement,  whether  he  has  broken  the  pack- 
age in  which  such  property  is  contained,  or  has  otherwise  separated 
the  items  thereof,  or  not. 


Historical:  Rev.  St.  1887,  Sec.  7067. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  505;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


By  Trustee,  Banker  or  Agent. 

Sec.  7068.  Every  trustee,  banker,  merchant,  broker,  attorney, 
agent,  assignee  in  trust,  executor,  administrator,  or  collector,  or  per- 
son otherwise  intrusted  with,  or  having  in  his  control,  property  for 
the  use  of  any  other  person,  who  fraudulently  appropriates  it  to  any 
use  or  purpose  not  in  the  due  and  lawful  execution  of  his  trust,  or 
secretes  it  with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement. 


Historical:  Rev.  St.  1887,  Sec.  7068. 
See  Cr.  and  P.  (1864)  Sec.  75. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  506;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


By  Bailee,  Tenant  or  Attorney. 

Sec,  7069.  Every  person  intrustea  with  any  property  as  bailee, 
tenant,  or  lodger,  or  with  any  power  of  attorney  for  the  sale  or  trans- 
fer thereof,  who  fraudulently  converts  the  same  or  the  proceeds  there- 
of to  his  own  use,  or  secretes  it  or  them  with  a  fraudulent  intent  to 
convert  to  his  own  use,  is  guilty  of  embezzlement. 
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Historical:  Rev.  St.  1887,  Sec.  7069. 
See  Cr.  and  P.  (1864)  Sec.  76. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  507;  Deoring's  Code, 
ib.;  Kerr's  Code,  ib. 


By  Clerk,  Agent  or  Servant. 

Sec.  7070.  Every  clerk,  agent,  or  servant  of  any  person  who  fraud- 
ulently appropriates  to  his  own  use,  or  secretes  with  a  fraudulent  in- 
tent to  appropriate  to  his  own  use,  any  property  of  another  which 
has  come  into  his  control  or  care  by  virtue  of  his  employment  as  such 
clerk,  agent,  or  servant,  is  guilty  of  embezzlement. 


Historical:  Rev.  St.  18  87,  Sec.  7070. 
See  Cr.  and  P.  (1864)  Sec.  74. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  508;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Act  of  Taking  Unnecessary. 

Sec.  7071.  A  distinct  act  of  taking  is  not  necessary  to  constitute 
embezzlement. 


Historical:   Rev.  St.  1887,  Sec.  7071. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  509;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Cross  Reference:  This  section  dis- 
tinguishes larceny  and  embezzlement: 
Sec.  7045. 


Evidence  of  Debt  May  Be  Embezzled. 

Sec.  7072.  Any  evidence  of  debt,  negotiable  by  delivery  only,  and 
actually  executed,  is  the  subject  of  embezzlement,  whether  it  has  been 
delivered  or  issued  as  a  valid  instrument  or  not. 


Historical:  Rev.  St.  188  7,  Sec.  70  72. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  510;  Deering's  Code, 
ib.;    Kerr's    Code,  ib. 


Claim  of  Title  as  Defense. 

Sec.  7073.  Upon  any  indictment  for  embezzlement,  it  is  a  suffi- 
cient defense  that  the  property  was  appropriated  openly  and  avow- 
edly, and  under  a  claim  of  title  preferred  in  good  faith,  even  though 
such  claim  is  untenable.  But  this  provision  does  not  excuse  the  un- 
lawful retention  of  the  property  of  another  to  offset  or  pay  demands 
held  against  him. 


Historical:  Rev.  St.  1887,  Sec.  7073. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  511;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Intention  to  Restore  No  Defense. 

Sec.  7074.  The  fact  that  the  accused  intended  to  restore  the  prop- 
erty embezzled,  is  no  ground  of  defense  or  of  mitigation  of  punish- 
ment, if  it  has  not  been  restored  before  an  information  has  been  laid 
before  a  magistrate,  charging  the  commission  of  the  offense. 


Historical:   Rev.  St.  1887,  Sec.  707  4. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  512;  Deering's  Code, 


ib.;  additional  provision  as  amended: 
Kerr's  Code,  ib. 


Actual  Restoration  as  Mitigating"  Circumstance. 

Sec.  7075.  Whenever,  prior  to  any  information  laid  before  a  mag- 
istrate, charging  the  commission  of  embezzlement,  the  person  accused 
voluntarily  and  actually  restored  or  tendered  restoration  of  the  prop- 
erty alleged  to  have  been  embezzled,  or  any  part  thereof,  such  fact  is 
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not  a  ground  of  defense,  but  it  authorizes  the  court  to  mitigate 
punishment,  in  its  discretion. 


ib.;  similar  as  amended; 
Code,  ib. 


Kerr's 


Historical:   Rev.  St.  1887,  Sec.  7075. 

,  California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  513;  Deering's  Code, 

Punishment  for  Embezzlement. 

Sec.  7076.  Every  person  guilty  of  embezzlement  is  punishable  in 
the  manner  prescribed  for  feloniously  stealing  property  of  the  value 
of  that  embezzled;  and  where  the  property  embezzled  is  an  evidence 
of  debt  or  right  of  action,  the  sum  due  upon  it  or  secured  to  be  paid 
by  it  shall  be  taken  as  its  value :  Provided,  That  if  the  embezzlement 
or  defalcation  be  of  the  public  funds  of  this  State,  or  of  any  county, 
city,  or  municipality  within  this  State,  the  offense  is  a  felony,  and 
shall  be  punishable  by  imprisonment  in  the  State  Prison  not  less  than 
one  year  nor  more  than  ten  years ;  and  the  person  so  convicted  shall 
be  ineligible  thereafter  to  any  office  of  honor,  trust,  or  profit  under 
this  State. 


Historical:   Rev.  St.  1887,  Sec.  7076. 


California  Legislation: 


Same  to 


proviso,  rest  omitted:  Pen.  Code  1872, 


Sec.  514;  similar  as  amended:  Deer- 
ing's  Code,  ib.;  further  amended: 
Kerr's  Code,  ib. 


Live  Stock  Inspectors  Failing  to  Account  for  Money. 

Veterinary  surgeon  or  live  stock  inspectors  failing  to  account  for 
money  received  by  them  by  virtue  of  their  offices  are  guilty  of  em- 
bezzlement:   Section  1175. 


CHAPTER  7. 
EXTORTION. 

Section 

7080.  Extortion  denned. 

7081.  Pear  induced  by  threats. 

7082.  Punishment  for  extortion. 

7083.  Same:    Cases     not  otherwise 
provided  for. 

Extortion  Defined. 

Sec.  7080.  Extortion  is  the  obtaining  of  property  trom  another, 
with  his  consent,  induced  by  a  wrongful  force  or  fear  or  under  color 
of  official  right. 

Historical:  Rev.  St.  1887,  Sec.  7080. 
See  Cr.  and  P.  (1864)  Sec.  113. 

California  Legislation:    Same:  Pen. 

Fear  Induced  by  Threats. 

Sec.  7081.  Fear,  such  as  will  constitute  extortion,  may  oe  in- 
duced by  a  threat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the 
individual  threatened  or  to  any  relative  of  his,  or  member  of  his 
family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member  of  his  family 
of  any  crime;  or, 


Section 

708  4.     Procuring    signatures    by  ex- 
tortion. 

7085.  Attempts  to  extort  by  threat- 
ening- letters. 

7086.  Same:    By  verbal  threats. 


Code  1872,  Sec.  518;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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3.  To  expose,  or  impute  to  him  or  them  any  deformity  or  dis- 
grace; or, 

4.  To  expose  any  secret  affecting  him  or  them. 


Historical:  Rev.  St.  1887,  Sec.  7081. 
See  Cr.  and  P.  (1864)  Sec.  116.  • 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  519; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code,, 


Punishment  for  Extortion. 

Sec.  7082.  Every  person  who  extorts  any  money  or  other  property 
from  another,  under  circumstances  not  amounting  to  robbery,  by 
means  of  force,  or  any  threat  such  as  is  mentioned  in  the  preceding 
section,  is  punishable  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or 
by  both. 


Historical:   Rev.  St 

California 

through  "years 


1887,  Sec.  7082. 

Same 

line  5,  rest  omitted: 


Legislation 


Pen.  Code  1872,  Sec.  520;  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Same:  Cases  Not  Otherwise  Provided  for. 

Sec.  7083.  Every  person  who  commits  any  extortion  under  color 
of  official  right,  in  cases  for  which  a  different  punishment  is  not  pre- 
scribed in  this  Code,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7083. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  521;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Procuring  Signatures  by  Extortion. 

Sec.  7084.  Every  person  who,  by  any  extortionate  means,  ob- 
tains from  another  his  signature  to  any  paper  or  instrument,  where- 
by, if  such  signature  were  freely  given,  any  property  would  be  trans- 
ferred, or  any  debt,  demand,  charge,  or  right  of  action  created,  is 
punishable  in  the  same  manner  as  if  the  actual  delivery  of  such 
debt,  demand,  charge,  or  right  of  action  were  obtained. 


Historical:  Rev.  St.  1887,  Sec.  70  84. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  522;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Attempts  to  Extort  by  Threatening  Letters. 

Sec.  7085.  Every  person  who,  with  intent  to  extort  any  money 
or  other  property  from  another,  sends  or  delivers  to  any  person  any 
letter  or  other  writing,  whether  subscribed  or  not,  expressing  or 
implying  or  adapted  to  imply,  any  threat  such  as  is  specified  in  this 
chapter,  is  punishable  in  the  same  manner  as  if  such  money  or  prop- 
erty were  actually  obtained  by  means  of  such  threat. 


Historical:  Rev.  St.  1887,  Sec.  7085. 
See  Cr.  and  P.  (1864)  Sec.  116. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  523;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Letters  threaten- 
ing to  expose  another  of  crime,  etc.: 
Sec.  7210. 


Same:   By  Verbal  Threats. 

Sec.  7086.  Every  person  who  unsuccessfully  attempts,  by  means 
of  any  verbal  threat,  such  as  is  specified  in  this  chapter,  to  extort 
money  or  other  property  from  another,  is  guilty  of  a  misdemeanor. 
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Historical:   Rev.  St.  1887,  Sec.  7086. 

California  Legislation:  Same  except 
"in  Section  519"  for  "in  this  chapter": 


Pen.  Code  1872  Sec,  324;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


•   CHAPTER  8. 
FALSE  PERSONATION  AND  CHEATS. 


Section 

7090.     Marriage  under  false  persona- 
tion. 

7092.     Solemnizing  marriage  without 
authority. 

709  3.     False  personation. 

709  4.     Receiving  property  under  false 
personation. 

7095.  Participation     in  fraudulent 
conveyances. 

7096.  Obtaining   money   under  false 
pretenses. 

7097.  Selling  land  twice. 

709  8.    Fraudulent     conveyance  by 
married  person. 


Section 

709  9.     False   statements   by  brokers, 

factors,  etc. 

7100.  Removal  or  sale  of  mortgaged 
chattels. 

7101.  Drawing  check  without  funds. 

7102.  Fraudulent  use  of  society  em- 
blems. 

7103.  Fraudulent      procurement  of 
board. 

7103a.  Same:    Proof  of  fraudulent  in- 
tent. 

710  3b.  Same:    Proprietor  to  post  copy 

of  law. 

7103c.  Same:    Jurisdiction  of  offenses. 


Cross  Reference  Heading-, 


False    statement    in    application  for 
fraternal  insurance. 


Marriage  Under  False  Personation. 

Sec.  7090.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character  marries  or  pretends  to  marry,  or  to  sustain 
the  marriage  relation  towards  another,  with  or  without  the  conniv- 
ance of  such  other,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  7090. 
See  Cr.  and  P.  (1864)  Sec.  98. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  528;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Solemnizing  Marriage  Without  Authority. 

Sec.  7092.  Every  person  who  undertakes  or  pretends  to  join  oth- 
ers in  marriage,  knowing  that  he  is  not  by  law  authorized  so  to  do, 
or  knowing  of  any  legal  impediment  to  the  proposed  marriage,  is 
guilty  of  a  misdemeanor. 

Historical:  Rev.  St.  188  7,  Sec.  7092, 
See  9  Ter.  Ses.  (1877)  24,  Sec.  18. 

False  Personation. 

Sec.  7093.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character,  either: 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding 
whatever,  before  any  court  or  officer  authorized  to  take  such  bail  or 
surety;  or, 

2.  Verifies,  publishes,  acknowledges  or  proves  in  the  name  of 
another  person,  any  written  instrument,  with  the  intent  that  the 
same  may  be  recorded,  delivered  and  used  as  true ;  or, 

3.  Does  any  act  whereby,  if  it  were  done  by  the  person  falsely 
personated,  he  might  in  any  event,  become  liable  to  any  suit  or  pros- 
ecution, or  to  pay  any  sum  of  money,  or  to  incur  any  charge,  forfeiture 
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or  penalty,  or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceeding 
two  years,  or  by  a  fine  not  exceeding  five  thousand  dollars. 


Historical:  Rev.  St.  1887,  Sec.  7093. 
Cr.  and  P.  (1864)  Sec.  98. 

California  Legislation:  Same  except 
"other"    inserted   before   "act",  subd. 


3,  line  1:  Pen.  Code  1872,  Sec.  529; 
Deering's  Code,  ib.;  similar  as  amend- 
ed:   Kerr's  Code,  ib. 


Receiving  Property  Under  False  Personation. 

Sec.  7094.  Every  person  who  falsely  personates  another,  and  in 
such  assumed  character  receives  any  money  or  property  knowing 
that  it  is  intended  to  be  delivered  to  the  individual  so  personated,  with 
intent  to  convert  the  same  to  his  own  use,  or  that  of  another  person, 
or  to  deprive  the  owner  thereof,  is  punishable  in  the  same  manner  and 
to  the  same  extent  as  for  larceny  of  the  money  or  property  so  re- 
ceived. 


Historical:  Rev.  St.  1887,  Sec.  709  4. 
Cr.  and  P.  (1864)  Sec.  99. 

California  Legislation:  Same  except 
•'true"   inserted  before   "owner",  line 


5:  Pen.  Code  1872,  Sec.  530;  Deer- 
ing's Code,  ib.;  similar  as  amended: 
Kerr's  Code,  ib. 


Participation  in  Fraudulent  Conveyances. 

Sec.  7095.  Every  person  who  is  a  party  to  any  fraudulent  convey- 
ance of  any  lands,  tenements,  or  hereditaments,  goods  or  chattels,  or 
any  right  or  interest  issuing  out  of  the  same,  or  to  any  bond,  suit, 
judgment  or  execution,  contract  or  conveyance,  had,  made,  or  con- 
trived with  intent  to  deceive  and  defraud  others,  or  to  defeat,  hinder 
or  delay  creditors  or  others  of  their  just  debts,  damages  or  demands; 
or  who,  being  a  party  as  aforesaid,  at  any  time  wittingly  and  will- 
ingly puts  in,  uses,  avows,  maintains,  justifies  or  defends  the  same, 
or  any  of  them,  as  true,  and  done,  had  or  made  in  good  faith,  or  upon 
good  consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands,  tene- 
ments, hereditaments,  goods,  chattels,  or  other  things  before  men- 
tioned, to  him  or  them,  conveyed  as  aforesaid,  or  any  part  thereof, 
is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7095. 
Cr.  and  P.  (1864)  Sec.  135. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  531;  Deering's  Code, 
ib.;    Kerr's  Code,  ib. 


Obtaining  Money  Under  False  Pretenses, 

Sec.  7096.  Every  person  who  knowingly  and  designedly,  by  false 
or  fraudulent  representation  or  pretenses,  defrauds  any  other  person 
of  money  or  property,  or  who  causes  or  procures  others  to  report 
falsely  of  his  wealth  or  mercantile  character,  and  by  thus  imposing 
upon  any  person  obtains  credit,  and  thereby  fraudulently  gets  into 
possession  of  money  or  property,  is  punishable  by  imprisonment  in 
the  county  jail,  not  exceeding  one  year,  and  by  fine  not  exceeding 
three  times  the  value  of  the  money  or  property  so  obtained. 


Historical:  Rev.  St.  18  87,  Sec.  709  6. 
See  Cr.  and  P.  (1864)  Sees.  136,  137. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  532;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib.  1 


Cross  Reference:  Evidence  required 
on  trial  of  prosecution  for  false  pre- 
tenses:    Sec.  7096. 
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Selling  Land  Twice. 

Sec.  7097.  Every  person  who,  after  once  selling,  bartering,  or 
disposing  of  any  tract  of  land  or  town  lot,  or  after  executing  any 
bond  or  agreement  for  the  sale  of  any  land  or  town  lot,  again  wilfully 
and  with  intent  to  defraud  previous  or  subsequent  purchasers,  sells, 
barters,  or  disposes  of  the  same  tract  of  land  or  town  lot,  or  any  part 
thereof,  or  wilfully  and  with  intent  to  defraud  previous  or  subsequent 
purchasers,  executes  any  bond  or  agreement  to  sell,  barter,  or  dispose 
of  the  same  land  or  lot,  or  any  part  thereof,  to  any  other  person  for 
a  valuable  consideration,  is  punishable  by  imprisonment  in  the  State 
Prison  not  less  than  one  nor  more  than  five  years,  or  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  both. 


Historical:  Rev.  St.  18  87,  Sec.  7097. 
See  Cr.  and  P.   (1864)   Sec.  138. 

California  Legislation:  Same 
through  "years",  line  10,  except  "ten" 
for  "five",  line  10,  last  clause  omit- 
ted: Pen.  Code  1872,  Sec.  533;  Deer- 
ing's  Code,  ib.;  Kerr's  Code,  ib. 

Selling  Land  Twice:    A  land  com- 


pany which  undertakes  to  sell  and 
convey  land  twice  and  fails  to  com- 
pensate one  of  the  purchasers  who 
loses  the  land  because  of  the  other 
conveyance,  may  be  dealt  with  crim- 
inally under  this  section.  Proman  v. 
Madden  (1907)   13  Ida.  88  Pac. 

894. 


Fraudulent  Conveyance  by  Married  Person. 

Sec.  7098.  Every  married  person  who  falsely  and  fraudulently 
represents  himself  or  herself  as  competent  to  sell  or  mortgage  any 
real  estate,  to  the  validity  of  which  sale  or  mortgage  the  assent  or 
concurrence  of  his  wife  or  her  husband  is  necessary,  and  under  such 
representation  wilfully  conveys  or  mortgages  the  same,  is  guilty  of 
felony. 


Historical:  Rev.  St.  1887,  Sec.  7098. 
California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  534;  Deering's  Code, 
ib.;    Kerr's  Code,  ib. 


False  Statements  by  Brokers,  Factors,  Etc. 

Sec.  7099.  Every  commission  merchant,  broker,  agent,  factor,  or 
consignee,  who  shall  wilfully  and  corruptly  make,  or  cause  to  be 
made,  to  the  principal  or  consignor  of  such  commission  merchant, 
agent,  broker,  factor,  or  consignee,  a  false  statement  concerning  the 
price  obtained  for,  or  the  quality  or  quantity  of  any  property  con- 
signed or  intrusted  to,  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
three  hundred  dollars,  or  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  7099. 

California  Legislation:  Same  except 
'five"   for   "three"    hundred  dollars, 


and  "imprisoned"  for  "imprison- 
ment": Deering-'s  Pen.  Code,  Sec.  536; 
Kerr's  Code,  ib. 


Removal  or  Sale  of  Mortgaged  Chattels. 

Sec.  7100.  Every  mortgagor  of  property  mortgaged  in  pursuance 
of  the  provisions  of  Chapter  4  of  Title  12  of  the  Civil  Code,  who, 
while  such  mortgage  remains  unsatisfied  in  whole  or  in  part,  wil- 
fully removes  from  the  county  or  counties  where  such  mortgage  is 
recorded,  or  destroys,  conceals,  sells,  or  in  any  manner  disposes  of 
the  property  mortgaged,  or  any  part  thereof,  without  the  consent  of 
the  holder  of  the  mortgage,  is  guilty  of  larceny. 
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Historical : 

13  Ter.  Ses. 

California 

Kerr's  Pen. 
1893. 


Rev.  St.  1887,  Sec.  7100. 
(1885)   74,  Sec.  13. 

j^egislation :  Similar: 
Code,   Sec.   538,  enacted 


Cross  Reference:  Similar  provi- 
sion:    Sec.  3419. 


Drawing  Check  Without  Funds. 

Sec.  7101.  Any  person  who  shall,  in  payment  of  any  debt  '  i  what- 
soever manner  contracted,  give  any  check  or  draft  upon  any  oank  or 
banking  association  wherein  such  person  shall  not  have  sufficient 
funds  or  credit  for  the  payment  of  the  same,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not  to  exceed 
five  hundred  dollars,  or  imprisoned  in  the  county  jail  not  to  exceed 
six  months,  or  shall  suffer  both  such  fine  and  imprisonment. 

Historical:  Laws  1903,  41,  Sec.  1. 
"Shall  suffer"  inserted  to  make  the 
section  complete. 

Fraudulent  Use  of  Society  Emblems. 

Sec.  7102.  Any  person  who  wilfully  wears  the  badge  of  the 
Grand  Army  of  the  Republic,  the  insignia,  emblem,  badge  or  ro- 
sette of  the  Military  Order  of  the  Loyal  Legion  of  the  United  States, 
or  of  the  Military  Order  of  Foreign  Wars  of  the  United  States,  or 
the  badge,  emblem  or  button  of  the  Spanish  War  Veterans,  or  the 
Order  of  Patrons  of  Husbandry,  or  of  the  Benevolent  and  Protective 
Order  of  Elks  of  the  United  States  of  America,  or  of  the  Order  of 
the  Knights  of  Pythias,  or  the  Order  of  the  Knights  of  Columbus,  or 
of  any  Greek  letter  college  fraternity,  or  any  society,  order  or  organ- 
ization of  one  year's  standing  in  the  State  of  Idaho,  or  uses  the 
name  to  obtain  aid  or  assistance  within  this  State,  or  wilfully  uses 
the  insignia,  emblem,  button,  rosette  or  badge,  or  uses  the  name, 
of  any  society,  order  or  organization,  the  title  of  its  officers,  or  its 
insignia,  rituals  or  ceremonies,  unless  entitled  to  use  or  wear  the 
same  under  the  constitution  and  by-laws,  rules  and  regulations  of 
such  order,  or  of  such  society,  order  or  organization,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  impris- 
onment for  a  term  not  to  exceed  ninety  days  in  the  county  jail,  or  a 
fine  not  to  exceed  two  hundred  dollars,  or  by  both  such  fine  arid  im- 
prisonment. 

Historical:   Laws  190  7,  165,  Sec.  1. 

Fraudulent  Procurement  of  Board. 

Sec.  7103.  Any  person  who  shall  obtain  food,  lodging,  or  other 
accommodations  at  any  hotel,  lodging*  house,  furnished  room,  board- 
ing house,  or  other  eating  house,  with  intent  to  defraud  the  owner 
or  keeper  thereof  by  not  paying  for  the  same,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  twenty-five  dollars  and  not  exceeding  one  hun- 
dred dollars,  or  imprisoned  in  the  county  jail  not  less  than  five 
days  nor  more  than  thirty  days,  or  both,  in  the  discretion  of  the 
court. 


Historical:    Laws  1903,  410,  Sec.  1. 
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Same :  Proof  of  Fraudulent  Intent. 

Sec.  7103a.  Proof  that  lodging,  food,  or  other  accommodation 
was  obtained  by  any  false  pretense,  or  by  any  false  or  fictitious  show 
or  pretense  of  any  baggage  or  other  property,  or  that  any  person  ab- 
sconded without  paying  or  offering  to  pay  for  such  food,  lodging 
or  other  accommodation,  or  that  any  such  person  surreptitiously  re- 
moved, or  attempted  to  remove,  his  or  her  baggage,  shall  be  prima 
facie  proof  of  the  fraudulent  intent  mentioned  in  the  preceding  sec- 
tion. 

Historical:    Laws  1903,  410,  Sec.  2. 

Same:  Proprietor  to  Post  Copy  of  Law. 

Sec.  7103b.  It  shall  be  the  duty  of  every  hotel,  lodging  house,  fur- 
nished room,  boarding  house  or  other  eating  house  keeper  within 
this  State,  to  keep  a  copy  of  the  two  preceding  sections  of  this  chap- 
ter, printed  in  plain  English  type,  posted  upon  the  inside  entrance 
door  of  each  public  sleeping  room  in  such  house,  and  no  conviction 
shall  be  had  under  the  provisions  of  the  two  preceding  sections  of 
this  chapter  unless  it  shall  be  made  to  appear  to  the  court  that  such 
notice  was  posted  upon  the  inside  entrance  of  the  door  of  the  sleep- 
ing room  occupied  by  the  person  or  persons  by  whom  it  is  alleged 
the  crime  has  been  committed :  Provided,  however,  That  when  such 
act  is  committed  against  any  persons  who  do  not  keep  public  sleep- 
ing rooms  in  connection  with  their  eating  house,  it  shall  be  suffi- 
cient to  show,  in  such  case,  that  said  notice  was  so  posted  in  some 
public  place  at  or  near  where  guests  usually  paid  their  bills. 

Historical:   Laws  1903,  410,  Sec.  3. 

Same:  Jurisdiction  of  Offenses. 

Sec.  7103c.  Justices  of  the  peace  for  the  county  in  which  the 
act  complained  of  shall  be  committed,  shall  have  jurisdiction  of  cases 
arising  under  the  three  preceding  sections,  and  appeals  from  the 
judgment  of  such  justice  of  the  peace  shall  lie  to  the  District  Court 
in  such  county,  in  the  same  manner  as  is  now  provided  by  law  for 
appeals  from  judgments  of  justices  of  the  peace  in  other  cases  of 
misdemeanor. 

Historical:    Laws  1903,  410,  Sec.  4. 

Cross  Reference:  Appeals  from  jus- 
tices of  the  peace:    Sees.  8320-8327. 

False  Statement  in  Application  for  Fraternal  Insurance. 

Person  making  false  statement  is  guilty  of  a  misdemeanor:  Sec- 


tion 2900. 


CHAPTER  9. 
FALSE  WEIGHTS  AND  MEASURES. 


Section 

7105.  False  weights  defined. 

7106.  Use  of  false   weights  or  meas- 


Section 

7109.  Sales  by  the  ton  and  pound. 

7110.  Use   of   fraudulent  scales  for 


ures. 


ore. 

7111.    Alteration   of  ore  values. 


7107.  Same. 

7108.  Stamping      false     weight  on 


packages. 
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Cross  Reference  Heading. 

Use  of  false  weights  and  measures. 

False  Weights  Defined. 

Sec.  7105.  A  false  weight  or  measure  is  one  which  does  not  con- 
form to  the  standard  established  by  the  laws  of  the  United  States 
of  America. 


Historical:  Rev.  St.  1887,  Sec.  7105. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  552;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Use  of  False  Weights  or  Measures. 

Sec.  7106.  Every  person  who  knowingly  sells  any  goods,  wares, 
or  merchandise,  or  any  valuable  thing,  by  false  weight  or  measure, 
or  knowingly  uses  false  measures  at  any  mill  in  taking  toll  for  grind- 
ing corn,  wheat,  rye,  or  other  grain,  is  guilty  of  a  misdemeanor. 


Code  1872,  See.  553;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7106. 
Cr.  and  P.  (1864)  Sec.  139. 

California  Legislation:      See  Pen. 

Same. 

Sec.  7107.  Every  person  who  uses  any  weight  or  measure,  know- 
ing it  to  be  false,  by  which  use  another  is  defrauded  or  otherwise  in- 
jured, is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7107. 
See  Cr.  and  P.  (1864)  Sec.  139. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  553;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Stamping  False  Weight  on  Packages. 

Sec.  7108.  Every  person  who  knowingly  marks  or  stamps  false 
or  short  weight  or  measure,  or  false  tare,  on  any  cask  or  package, 
or  knowingly  sells,  or  offers  for  sale,  any  cask  or  package  so  marked, 
is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7108. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  554;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Sales  by  the  Ton  and  Pound. 

Sec.  7109.  In  all  sales  of  coal,  hay,  and  other  commodities,  usually 
sold  by  the  ton  or  fractional  parts  thereof,  the  seller  must  give  to 
the  purchaser  full  weight,  at  the  rate  of  two  thousand  pounds  to 
the  ton;  and  in  all  sales  of  articles  which  are  sold  in  com- 
merce by  avoirdupois  weight,  the  seller  must  give  to  the  purchaser 
full  weight,  at  the  rate  of  sixteen  ounces  to  the  pound.  Any  person 
violating  this  section  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  710  9. 
California  Legislation:  Same:  Deer- 


ing's Pen.  Code,  Sec.  555;  Kerr's 
Code,  ib. 


Use  of  Fraudulent  Scales  for  Ore. 

Sec.  7110.  Every  person,  association  or  corporation,  or  the  agent 
of  any  person,  association  or  corporation,  engaged  in  the  business  of 
milling,  sampling,  concentrating, .  reducing,  shipping  or  purchasing 
ores,  who  keeps  or  uses  any  false  or  fraudulent  scales  or  weights  for 
weighing  ore,  or  who  keeps  or  uses  any  false  or  fraudulent  assay 
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scales  or  weights  for  ascertaining  the  assay  value  of  ore,  knowing 
them  to  be  false,  is  guilty  of  a  misdemeanor,  and  is  punishable  by  a 
fine  in  any  sum  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  for  a  term  of  not  more  than  one  year,  nor 
less  than  one  month,  or  by  both  such  fine  and  imprisonment. 

Historical:  Rev.  St.  1887,  Sec.  7110.  ting  "every  person  so  offending"  be- 

13  Ter.  Ses.  (1885)   30,  Sec.  1.  Omit-  fore  "is  guilty  of  a  misdemeanor". 

Alteration  of  Ore  Values. 

Sec.  7111.  Every  person,  corporation  or  association,  or  the  agent 
of  any  person,  corporation  or  association,  engaged  in  milling,  sam- 
pling, concentrating,  reducing,  shipping  or  purchasing  ores  in  this 
State,  who  in  any  manner  knowingly  alters  or  changes  the  true  value 
of  any  ores  delivered  to  him  or  them,  so  as  to  deprive  the  seller  of 
the  result  of  the  correct  value  of  the  same,  or  who  issues  any  bill  of 
sale  or  certificate  of  purchase  that  does  not  exactly  and  truthfully 
state  the  actual  weight,  assay  value,  and  total  amount  paid  for  any 
lot  or  lots  of  ore  purchased,  or  who,  by  any  secret  understanding  or 
agreement  with  another,  issues  a  bill  of  sale  or  certificate  of  pur- 
chase that  does  not  exactly  and  truthfully  state  the  actual  weight, 
assay  value  and  total  amount  paid  for  any  lot  or  lots  of  ore  pur- 
chased, or  who,  by  any  secret  understanding  or  agreement  with  an- 
other, issues  a  bill  of  sale  or  certificate  of  purchase  that  does  not 
truthfully  and  correctly  set  forth  the  weight,  assay  value  and  total 
amount  paid  for  any  lot  or  lots  of  ore  purchased  by  him,  is  guilty  of 
a  misdemeanor,  and  shall  be  punished  as  provided  in  the  preceding 
section. 

Historical:   Rev.  St.  1887,  Sec.  7111. 
13  Ter.  Ses.  (1885)  30,  Sec.  2. 

Use  of  False  Weights  and  Measures. 

Persons  using  false  weights  or  measures  are  guilty  of  a  misde- 
meanor:   Section  1544. 


CHAPTER  10. 
FRAUDS  IN  THE  MANAGEMENT  OF  CORPORATIONS. 


Section 

Section 

7114. 

Fictitious  stock  subscription. 

7121. 

Fraudulent  reports  by  officers. 

7115. 

Exhibition  of  false   papers  to 

7122. 

Refusal   to   permit  inspection. 

public  officers. 

7123. 

Directors     deemed     to  have 

7116. 

Use  of  false  name  in  prospec- 

knowledge of  affairs. 

tus. 

7124. 

Assent  of  directors  to  illegal 

7117. 

Illegal  dividends    and  reduc- 

acts. 

tions  of  capital. 

7125. 

Same. 

7118. 

Overdrafts  by  savings  bank  of- 

7126. 

Foreign     corporations  subject 

ficers. 

to  chapter. 

7119. 

Insolvent  banks  receiving  de- 

7127. 

Director  defined. 

7120. 

posits. 

7128. 

Publishing  false  prospectus  or 

Falsification       of  corporate 

report. 

books. 

Cross   Reference  Headings. 

Violati 

on  of  law  relating  to  examina- 

Transaction    of     insurance  business 

tion  of  insurance  companies. 

without  certificate  of  authority. 
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Discrimination  in  issuance  of  insur- 
ance policies. 

Transaction  of  business  for  defaulting 
fraternal  insurance  company. 

Unauthorized  transaction  of  business 
by  mutual  co-operative  insur- 
ance agent. 


Acting   as   agent     for  unauthorized 
surety  company. 

Neglect  of  banker  to  make  statement 
of  unclaimed  deposits. 

Banks  receiving  deposits  when  insol- 
vent. 

False  certification  of  check. 


Fictitious  Stock  Subscription. 

Sec.  7114.  Every  person  wno  signs  the  name  of  a  fictitious  per- 
son to  any  subscription  for,  or  agreement  to  take,  stock  in  any  cor- 
poration existing  or  proposed,  and  every  person  who  signs  to  any 
subscription  or  agreement  the  name  of  any  person,  knowing  that 
such  person  has  not  means,  or  does  not  intend  in  good  faith,  to  com- 
ply with  all  the  terms  thereof,  or  under  any  understanding  or  agree- 
ment that  the  terms  of  such  subscription  or  agreement  are  not  to  be 
complied  with  or  enforced,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7114. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  557;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exhibition  of  False  Papers  to  Public  Officers. 

Sec.  7115.  Every  officer,  agent  or  clerk  of  any  corporation,  or  of 
any  persons  proposing  to  organize  a  corporation,  or  to  increase  the 
capital  stock  of  any  corporation,  who  knowingly  exhibits  any  false, 
forged  or  altered  book,  paper,  voucher,  security  or  other  instrument 
of  evidence  to  any  public  officer  or  board,  with  intent  to  deceive  such 
officer  or  board  in  respect  thereto,  is  guilty  of  a  misdemeanor. 


1872,  Sec.  558;  Deering's  Code,  ib.; 
-Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  7115. 

California  Legislation:   Similar  ex- —  ■ 
cept   as   to   punishment:     Pen.  Code 

Use  of  False  Name  in  Prospectus. 

Sec.  7116.  Every  person  who,  without  being  authorized  so  to 
do,  subscribes  the  name  of  another  to,  or  inserts  the  name  of  another 
in,  any  prospectus,  circular  or  other  advertisement  or  announce- 
ment of  any  corporation  or  joint  stock  association,  existing  or  in- 
tended to  be  formed,  with  intent  to  permit  the  same  to  be  pub- 
lished, and  thereby  to  lead  persons  to  believe  that  the  person  whose 
name  is  so  subscribed  is  an  officer,  agent,  member  or  promoter  of 
such  corporation  or  association,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  7116. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  559;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Illegal  Dividends  and  Reductions  of  Capital. 

Sec.  7117.  Every  director  of  any  stock  corporation  who  concurs 
in  any  vote  or  act  of  the  directors  of  such  corporation  or  any  of 
them,  by  which  it  is  intended,  either : 

1.  To  make  any  dividend,  except  from  the  surplus  profits  aris- 
ing from  the  business  of  the  corporation,  and  in  the  cases  and  man- 
ner allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided 
by  law,  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capi- 
tal stock  of  the  corporation;  or, 
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3.  To  discount  or  receive  any  note  or  other  evidence  of  debt 
in  payment  of  any  installment  actually  called  in  and  required  to  be 
paid,  or  with  the  intent  to  provide  the  means  of  making  such  pay- 
ment; or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt, 
with  the  intent  to  enable  any  stockholder  to  withdraw  any  part  of 
the  money  paid  in  by  him  or  his  stock;  or, 

5.  To  receive  from  any  other  stock  corporation,  in  exchange  for 
the  shares,  notes,  bonds  or  other  evidences  of  debt  of  their  own  cor- 
poration, shares  of  the  capital  stock  of  such  other  corporation,  or 
notes,  bonds,  or  other  evidences  of  debt  issued  by  such  other  corpo- 
ration ; 

Is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  1887,  Sec.  7117.  Code  1872,  Sec.  560;  Deering's  Code, 

California  Legislation:    Same:  Pen.     '     ib-  Kerr's  Code,  ib. 

Overdrafts  by  Savings  Bank  Officers. 

Sec.  7118.  Every  officer,  agent,  teller,  or  clerk  of  any  savings 
bank,  who  knowingly  overdraws  his  account  with  such  bank,  and 
thereby  wrongfully  obtains  the  money,  notes,  or  funds  of  such  bank, 
is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  1887,  Sec.  7118.  Code  1872,  Sec.  561;  Deering's  Code, 

California  Legislation:    Same:  Pen.     1     H>.;  Kerr's  Code,  ib. 

Insolvent  Banks  Receiving  Deposits. 

Sec.  7119.  Every  officer,  agent,  teller,  or  clerk  of  any  bank,  ana 
every  individual  banker,  or  agent,  teller,  or  clerk  of  any  individual 
banker,  who  receives  any  deposits,  knowing  that  such  bank,  or  asso- 
ciation, or  banker  is  insolvent,  is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  1887,  Sec.  7119.  Code  1872,  Sec.  562;  Deering's  Code, 

California  Legislation:    Same:  Pen.     1  Kerr's   Code,  ib. 

Falsification  of  Corporate  Books. 

Sec.  7120.  Every  director,  officer,  or  agent  of  any  corporation  or 
joint  stock  association  who  knowingly  receives  or  possesses  himself 
of  any  property  of  such  corporation  or  association  otherwise  than  in 
payment  of  a  just  demand,  and  who,  with  intent  to  defraud,  omits  to 
make,  or  to  cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  association,  and  every 
director,  officer,  agent  or  member  of  any  corporation  or  joint  stock 
association  who,  with  intent  to  defraud,  destroys,  alters,  mutilates 
or  falsifies  any  of  the  books,  papers,  writings  or  securities  belonging 
to  such  corporation  or  association,  or  makes  or  concurs  in  making, 
any  false  entries,  or  omits  or  concurs  in  omitting  to  make  any  ma- 
terial entry  in  any  book  of  accounts,  or  other  record  or  document 
kept  by  such  corporation  or  association,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  less  than  three  nor  more  than  ten  years, 
or  by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or  a 
fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 
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Historical:  Rev.  St.  1887,  Sec.  7120. 

California  Legislation:  Same  except 
'and  a  fine"  for  "or  a  fine",  next  to 


last  line:  Pen.  Code  1872,  Sec.  563; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Fraudulent  Reports  by  Officers. 

Sec.  7121.  Every  director,  officer  or  agent  of  any  corporation  or 
joint  stock  association,  who  knowingly  concurs  in  making  or  pub- 
lishing any  written  report,  exhibit  or  statement  of  its  affairs  or 
pecuniary  condition,  containing  any  material  statement  which  is 
false,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7121. 

California  Legislation :  Same  except 
"other  than  such  as  are  mentioned  in 
this  chapter"   inserted   after  "false", 


line  5:  Pen.  Code  1872,  Sec.  564; 
similar  as  amended:  Deering's  Code, 
ib.;  as  further  amended:  Kerr's  Code, 
ib. 


Refusal  to  Permit  Inspection. 

Sec.  7122.  Every  officer  or  agent  of  any  corporation,  having  or 
keeping  an  office  within  this  State,  who  has  in  his  custody  or  control 
any  book,  paper  or  document  of  such  corporation,  and  who  refuses 
to  give  to  a  stockholder  or  member  of  such  corporation,  lawfully  de- 
manding, during  office  hours,  to  inspect  or  take  a  copy  of  the  same, 
or  any  part  thereof,  a  reasonable  opportunity  so  to  do,  is  guilty  of 
a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7122. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  565;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Directors  Deemed  to  Have  Knowledge  of  Affairs. 

Sec.  7123.  Every  director  of  a  corporation  or  joint  stock  associa- 
tion, is  deemed  to  possess  such  a  knowledge  of  the  affairs  of  his  cor- 
poration, as  to  enable  him  to  determine  whether  any  act,  proceeding 
or  omission  of  its  directors  is  a  violation  of  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  7123. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  568;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Assent  of  Directors  to  Illegal  Acts. 

Sec.  7124.  Every  director  of  a  corporation  or  a  joint  stock  as- 
sociation, who  is  present  at  a  meeting  of  the  directors  at  which  any 
act,  proceeding  or  omission  of  such  directors  in  violation  of  this 
chapter  occurs,  is  deemed  to  have  concurred  therein,  unless  he  at 
the  time  causes,  or  in  writing  requires,  his  dissent  therefrom  to  be 
entered  in  the  minutes  of  the  directors. 


Code  1872,  Sec.  569;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7124. 
California  Legislation:    Same:  Pen. 

Same. 

Sec.  7125.  Every  director  of  a  corporation  or  joint  stock  associa- 
tion, although  not  present  at  a  meeting  of  the  directors  at  which  any 
act,  proceeding  or  omission  of  such  directors  in  violation  of  this 
chapter  occurs,  is  deemed  to  have  concurred  therein,  if  the  facts 
constituting  such  violation  appear  on  the  records  or  minutes  of  the 
proceedings  of  the  board  of  directors,  and  he  remains  a  director  of 
the  same  company  for  six  months  thereafter,  and  does  not  within 
that  time  cause,  or  in  writing  require,  his  dissent  from  such  illegality 
to  be  entered  in  the  minutes  of  the  directors. 
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Historical:  Rev.  St.  1887,  Sec.  7125.  Code  1872,  Sec.  570;  Deering's  Code, 

California  Legislation:    Same:  Pen.     '     ib-J  Kerr's  Code,  ib. 

Foreign  Corporations  Subject  to  Chapter. 

Sec.  7126.  It  is  no  defense  to  a  prosecution  for  a  violation  of  the 
provisions  of  this  chapter  that  the  corporation  was  one  created  by 
the  laws  of  another  State,  Territory,  government,  or  country,  if  it 
was  one  carrying  on  business  or  keeping  an  office  therefor  within 
this  State. 

Historical:  Rev.  St.  1887,  Sec.  7126.  Code  1872,  Sec.  571;  Deering's  Code, 

California  Legislation:    Same:  Pen.     1     ib-i  Kerr's  Code,  ib. 

Director  Denned. 

Sec.  7127.  The  term  "director",  as  used  in  this  chapter,  em- 
braces any  of  the  persons  having  by  law  the  direction  or  manage- 
ment of  the  affairs  of  a  corporation,  by  whatever  name  such  persons 
are  described  in  its  charter  or  known  by  law. 


Historical:  Rev.  St.  1887,  Sec.  7127.  Code  1872,  Sec.  572;  Deering's  Code, 

California  Legislation:    Same:  Pen.     1  Kerr's  Code,  ib. 

Publishing  False  Prospectus  or  Report. 

Sec.  7128.  Any  person  who  knowingly  makes  or  publishes  in  any 
way  whatever,  or  permits  to  be  so  made  or  published,  any  book,  pros- 
pectus, notice,  report,  statement,  exhibit  or  other  publication  of,  or 
concerning  the  affairs,  financial  condition  or  property  of,  any  cor- 
poration, joint  stock  association,  co-partnership  or  individual,  which 
said  book,  prospectus,  notice,  report,  statement,  exhibit  or  other  pub- 
lication, shall  contain  any  statement  which  is  false  or  wilfully  exag- 
gerated or  which  is  intended  to  give,  or  which  shall  have  a  tendency 
to  give,  a  less  or  greater  apparent  value  to  the  shares,  bonds  or  prop- 
erty of  said  corporation,  joint  stock  association,  co-partnership  or 
individual,  or  any  part  of  said  shares,  bonds  or  property,  than  said 
shares,  bonds  or  property  or  any  part  thereof,  shall  really  and  in  fact 
possess,  shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  there- 
of shall  be  imprisoned  for  not  more  than  ten  years  or  fined  not  more 
than  ten  thousand  dollars,  or  shall  suffer  both  said  fine  and  impris- 
onment. 

Historical:    Laws  1907,  25,  Sec.  1, 

California  Legislation:   See  Kerr's 
Pen.  Code,  Sec.  564. 

Violation  of  Law  Relating  to  Examination  of  Insurance  Companies. 

Persons  violating  the  law  are  guilty  of  a  misdemeanor:  Section 
2868. 

Transaction  of  Insurance  Business  Without  Certificate  of  Authority. 

Agent  transacting  business  without  certificate  from  Insuiance 
Commissioner  is  guilty  of  a  misdemeanor:    Section  2877. 

Discrimination  in  Issuance  of  Insurance  Policies. 

Person  giving  or  accepting  the  benefits  of  such  discrimination  is 
guilty  of  a  misdemeanor:    Section  2880. 
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Transaction  of  Business  for  Defaulting  Fraternal  Insurance  Company. 

Agent  transacting  business  for  fraternal  insurance  company 
which  has  been  enjoined  from  doing  business  in  the  State  is  guilty 
of  a  misdemeanor:  Section  2901.  Same:  Transaction  of  business 
for  non-complying  company:    Section  2902. 

Unauthorized  Transaction  of  Business  by  Mutual   Co-Operative  Insurance 
Agent. 

Agent  transacting  business  without  authority  from  the  Insur- 
ance Commissioner,  is  guilty  of  a  misdemeanor :    Section  2923. 

Acting  as  Agent  for  Unauthorized  Surety  Company. 

Person  acting  as  agent  for  a  surety  company  which  has  not  re- 
ceived a  certificate  of  authority  from  the  Insurance  Commissioner  is 
guilty  of  a  misdemeanor  :    Section  2953. 

Neglect  of  Banker  to  Make  Statement  of  Unclaimed  Deposits. 

Any  bank  president  who  neglects  to  return  to  the  Bank  Commis- 
sioner a  statement  of  deposits  unclaimed  for  a  period  of  ten  years 
is  guilty  of  a  misdemeanor:    Section  2997. 

Banks  Receiving  Deposits  When  Insolvent. 

Owners  or  officers  of  any  bank  who  receive  a  deposit  knowing 
that  the  bank  is  insolvent  are  guilty  of  a  felony:    Section  2985. 

False  Certification  of  Check. 

Bank  officers  certifying  checks  when  there  are  not  sufficient 
funds  standing  to  the  credit  of  the  drawer  are  guilty  of  a  misde- 
meanor:   Section  2988. 

CHAPTER  11. 

MALICIOUS  INJURIES  TO   RAILROADS,   HIGHWAYS,   BRIDGES  AND 

TELEGRAPHS. 


Section 

7131.     Injuring  railroad  property. 

Placing  obstructions  on  tracks. 

Injuries  to  highway  or  bridge. 

Injuries  to  toll  house  or  gate. 

Injuries  to  milestones  and 
guide  posts. 

Removal    and    obstruction  of 
telegraph  and  telephone  lines. 

Interference  with  ditches  or 
canals 


7132. 
7133. 
7134. 
7135. 

7136. 

7137. 


Section 

7138.  Obstruction  of  highways. 

7139.  Flooding  highways. 

7140.  Obstruction      or  interference 
with  railroad. 

7141.  Same:    Act  causing  death. 

7142.  Opening  gates  and  destroying 
fences. 

7143.  Injury  to  telegraph  and  tele- 
phone lines. 


Cross   Reference  Headings. 


Refusal    to    repair   damage    done  to 
highways  by  livestock. 

Driving  traction  engines  over  bridges 
without  using  support. 


Refusal  to  repair  toll  roaaa. 


Injuring  Railroad  Property. 

Sec.  7131.  Every  person  who  maliciously  removes,  displaces,  in- 
jures, or  in  any  way  interferes  with,  or  changes,  or  destroys,  any 
part  of  any  railroad  property,  whether  for  cars  propelled  by  steam, 
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or  any  other  motive  power,  or  any  track  of  any  railroad,  or  any 
branch  or  branchway,  switch,  block,  or  other  signal  or  signaling  de- 
vice, turnout,  bridge,  viaduct,  culvert,  embankment,  station  house,  or 
other  structure  or  fixture,  or  any  part  thereof  attached  to  or  con- 
nected with  any  railroad,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  ten  years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  fine  and  imprisonment  in  the  discretion  of  the 
court. 

Historical:   Laws  1907,  316,  Sec.  1. 

Placing  Obstructions  on  Tracks. 

Sec.  7132.  Every  person  who  maliciously  places  any  obstruction 
upon  the  rails  or  track  of  any  railroad,  or  of  any  switch,  branch, 
branchway,  or  turnout  connected  with  any  railroad,  is  punishable  by 
imprisonment  in  the  State  Prison  not  exceeding  five  years,  or  in  the 
county  jail  not  less  than  six  months. 


Historical:  Rev.  St.  1887,  Sec.  7132. 
Second  paragraph  of  section.  The 
first  paragraph  is  superseded  by  Laws 
1907,  316,  Sec.  1,  found  in  the  pre- 
ceding section. 


California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  587;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Injuries  to  Highway  or  Bridge. 

Sec.  7133.  Every  person  who  maliciously  digs  up,  removes,  dis- 
places, breaks,  or  otherwise  injures  or  destroys,  any  public  highway 
or  bridge,  or  any  private  way  laid  out  by  authority  of  law,  or  bridge 
upon  such  highway  or  private  way,  is  punishable  by  imprisonment  in 
the  State  Prison  not  exceeding  five  years,  or  in  the  county  jail  not 
exceeding  one  year. 


Historical:  Rev.  St.  1887,  Sec.  7133. 
See  Cr.  and  P.  (1864)  Sec.  130. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  588;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Injuries  to  Toll  House  or  Gate. 

Sec.  7134.  Every  person  who  maliciously  injures  or  destroys  any 
toll  house  or  turnpike  gate,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7134. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  589;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Injuries  to  Milestones  and  Guide  Posts. 

Sec.  7135.  Every  person  who  maliciously  removes  or  injures  any 
mile  board,  post,  or  stone,  or  guide  post,  or  any  inscription  on  such, 
erected  upon  any  highway,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7135. 
See  11  Ter.  Ses.  (1885)  277,  Sec.  29. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  590;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Removal  and  Obstruction  of  Telegraph  and  Telephone  Lines. 

Sec.  7136.  Every  person  who  maliciously  takes  down,  removes, 
injures,  or  obstructs,  any  line  of  telegraph  or  telephone,  or  any  part 
thereof,  or  appurtenance  or  apparatus  connected  therewith,  or  severs 
any  wire  thereof,  is  guilty  of  a  misdemeanor. 
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Historical:   Rev.  St.  1887,  Sec.  7136. 

California  Legislation:  Same  except 
"or  telephone",  line  2,  omitted:  Pen. 


Code  1872,  Sec.  591;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Interference  With  Ditches  or  Canals. 

Sec.  7137.  Every  person  who  shall,  without  authority  of  the  owner 
or  managing  agent,  and  with  intent  to  defraud,  take  water  from  any 
canal,  ditch,  flume,  or  reservoir,  used  for  the  purpose  of  holding  or 
conveying  water  for  manufacturing,  agricultural,  mining,  or  domes- 
tic uses,  or  who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb,  any  gate  or  other  appurtenance  thereof  used  for  the 
control  or  measurement  of  water,  or  who  shall  empty  or  place,  or 
cause  to  be  emptied  or  placed,  into  any  such  canal,  ditch,  flume,  or 
reservoir,  any  rubbish,  filth,  or  obstruction  to  the  free  flow  of  the 
water,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7137. 
California  Legislation:  Same:  Deer- 


ing-'s  Pen.  Code,  Sec.  5  92;  similar  as 
amended:    Kerr's  Code,  ib. 


Obstruction  of  Highways. 

Sec.  7138.  Any  person  who  obstructs,  injures,  or  damages,  any 
public  road,  street  or  highway,  either  by  placing  obstruction  therein 
or  by  digging  in,  deepening  or  deviating  the  water  of  any  stream,  or 
by  placing  any  obstruction  in  any  ditch  or  stream  within  or  along  any 
public  road,  street  or  highway,  or  by  placing  or  constructing  any 
obstruction,  ditch  or  embankments  upon  their  own  or  other  lands, 
so  as  to  make  or  cause  any  water  to  flow  upon  or  impair  any  public 
road,  street  or  highway,  or  rides  or  drives  upon  and  along  the  side- 
walk of  any  road,  street  or  highway,  whenever  such  sidewalk  has 
been  graded  or  graveled,  located  or  designated  by  any  order  of  the 
board  of  commissioners  or  city  council,  or  prepared  in  any  other 
manner  dedicating  and  designating  the  same  for  and  to  that  partic- 
ular use  and  purpose,  either  by  the  property  owner  or  by  the  public, 
or  in  any  other  manner  injures  or  obstructs  any  public  road,  street 
or  highway,  is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  188  7,  Sec.  7138. 
See  13  Ter.  Ses.  (1885)  162,  Sec.  37. 

Flooding  Highways. 

Sec.  7139.  Any  person  who  runs  water  across  any  public  highway, 
road  or  street,  without  first  constructing  a  good  and  sufficient  ditch  or 
ditches  to  convey  the  same,  or  who  fails  to  bridge  such  ditch  or 
ditches,  or  to  keep  such  bridge  or  bridges  or  ditches  in  good  repair, 
and  all  persons,  companies  or  corporations  who  suffer  any  water 
used  by  them  for  the  purpose  of  irrigation,  or  any  other  purposes,  to 
flow  into  or  upon  any  public  highway,  road  or  street,  in  any  other 
manner  than  that  authorized  by  law,  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  must  be  fined  in  any  sum  not  less  than 
twenty-five  nor  more  than  fifty  dollars,  together  with  the  costs  of 
suit,  and  for  a  second  offense,  double  said  fine  and  costs;  and  it  is 
hereby  made  the  duty  of  all  road  supervisors,  constables  and  mar- 
shals, to  make  complaint  before  the  proper  court,  for  violations  of 
this  section,  whenever  notified  or  having  knowledge  thereof. 
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Historical:  Rev.  St.  1887,  Sec.  7139. 
13  Ter.  Ses.   (1885)    162,  Sec.  42. 


Cited:  City  of  Lewiston  v.  Booth 
(1893)  3  Ida.  692;  34  Pac.  809. 


Obstruction  or  Interference  With  Railroad. 

Sec.  7140.  Any  person  or  persons  who  shall  wilfully  or  maliciously 
place  any  obstruction  on  any  railroad  track  or  roadbed,  or  street  car 
track  in  this  State,  or  who  shall  loosen,  tear  up,  remove  or  misplace 
any  rail,  switch,  frog,  guard  rail,  cattle  guard,  or  any  part  of  such 
railroad  track  or  roadbed  or  street  car  track  or  who  shall  tamper 
with  or  molest  any  such  road,  roadbed  or  track,  or  who  shall  destroy 
or  damage  any  locomotive,  motor  or  car  on  said  track,  or  who  shall 
otherwise  interfere  with  the  maintenance  or  operation  of  such  road 
so  as  to  endanger  the  safety  of  any  train,  car,  motor  or  engine,  or  so 
as  to  endanger  or  injure  any  passenger  or  person  riding  thereon,  or 
being  about  the  same,  shall,  upon  conviction  thereof,  be  punished 
by  imprisonment  in  the  Penitentiary  for  any  term  not  exceeding 
twenty  years  nor  less  than  five  years. 

Historical:    Laws  1899,  18  2,  Sec.  1; 
re-enacting  Laws  1893,  68,  Sec.  1. 

Same:  Act  Causing  Death. 

Sec.  7141.  Any  person  or  persons  who  shall,  within  this  State, 
wilfully  or  maliciously  place  any  obstruction  upon  any  railroad  track 
or  roadbed  or  street  car  track,  or  shall  misplace,  remove,  obstruct,  de- 
tach, damage  or  destroy  any  rail,  switch,  frog,  guard  rail,  cattle 
guard,  or  any  other  part  of  such  railroad  track  or  roadbed  or  street 
car  track,  or  who  shall  otherwise  interfere  with  the  maintenance 
and  operation  of  such  road,  thereby  causing  the  death  of  any  per- 
son, whether  passenger  or  employee  of  such  railroad,  or  street  rail- 
way, or  otherwise,  shall,  upon  conviction  thereof,  be  deemed  guilty  of 
a  felony  and  be  punished  by  imprisonment  in  the  Penitentiary  for  a 
term  not  less  than  five  years  and  which  may  extend  to  the  natural 
life  of  such  person  so  found  guilty,  or  may  be  tried  and  punished  for 
murder.  But  this  section  shall  not  in  any  way  lessen  the  liability  of 
the  railroad  company  where  a  wreck  may  hereafter  occur  in  the  State 
of  Idaho. 

Historical:   Laws  1899,  182,  Sec.  2; 
re-enacting-  Laws  1893,  68,  Sec.  2. 

Opening  Gates  and  Destroying  Fences. 

Sec.  7142.  It  shall  be  a  misdemeanor  for  any  person  to  open  ana 
leave  open  any  gate  not  belonging  to  such  person  or  rightfully  under 
his  control,  or  to  cut,  break,  tear  down,  or  otherwise  injure,  any 
fence  or  wall  or  any  obstruction  used  for  a  fence  not  belonging  to- 
such  person  or  rightfully  under  his  control. 

Historical:   Laws  1903,  42  7,  Sec.  1. 

Injury  to  Telegraph  and  Telephone  Lines. 

Sec.  7143.  Any  person  who  shall  wilfully  cut  down  or  burn,  or 
otherwise  materially  injure,  any  telegraph,  telephone,  or  electric 
light  pole,  or  shall  shoot  so  as  to  materially  injure  any  insulator,  or 
knock  said  insulator  loose  from  the  pole  to  which  it  is  attached,  or 
otherwise  materially  injure  such  insulator,  or  who  shall  shoot  any 
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telegraph,  telephone,  or  electric  light  wire,  thereby  breaking  said 
wire,  or  who  shall  otherwise  wilfully  cut,  break,  or  injure  such  wire, 
shall,  upon  conviction  thereof,  be  fined  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars,  and  in  case  of  failure  to  pay  such 
fine,  shall  be  imprisoned  in  the  county  jail  one  day  for  every  two  dol- 
lars of  such  fine. 


Code  1872,  Sec.  591;  Deering's  Code, 
-ib.;  as  amended:    Kerr's  Code,  ib. 


Historical:  Act  15th  Ter.  Ses.  (Laws 
1888-89)  58,  Sec.  1.   

California  Legislation:       See  Pen. 

Refusal  to  Repair  Damage  Done  to  Highways  by  Live  Stock 

Owners  of  live  stock  who  neglect  or  refuse  to  repair  damages 
done  to  highways  by  their  stock  are  guilty  of  a  misdemeanor:  Sec- 
tion 962. 

Driving  Traction  Engines  Over  Bridges  Without  Using  Support. 

Persons  driving  traction  engines  over  bridges  or  culverts  without 
using  a  support  are  guilty  of  a  misdemeanor:    Section  963. 

Refusal  to  Repair  Toll  Roads. 

Toll  road  companies  refusing  to  repair  roads  after  being  notified 
by  the  road  overseer  so  to  do  are  subject  to  fine :    Section  1011. 


CHAPTER  12. 
INJURIES  TO  IRRIGATION  WORKS. 


Section 

7144.  Wasting  water  used  for  irriga- 
tion. 

7144a.  Obstruction  of  overflows  and 
gauges. 

7144b.  Wrongful   diversion   of  water. 

7144c.     Interference    with  headgate: 
Cutting  banks  of  stream. 

7145.  Injuries  to  ditches  and  appur- 
tenances. 


Section 
7146. 
7147. 
7148. 


Injury  to  measuring  devices. 

Change  of  lateral  ditch. 

Punishment  for  violation  of 
preceding  sections. 

7148a.  Unauthorized  tampering  with 
measuring  devices. 

7149.    Neglect  to  deliver  water:  In- 
terference with  delivery. 


Wasting  Water  Used  for  Irrigation. 

Sec.  7144.  Any  person  or  persons  who  shall  wilfully  or  wantonly 
waste  any  of  the  waters  of  any  stream,  the  waters  of  which  are  used 
for  irrigation,  to  the  detriment  of  any  claimant  of  such  water  for 
irrigation  purposes,  by  diverting  the  same  for  an  unnecessary  use 
or  purpose,  or  by  allowing  such  water  to  waste  by  running  into  de- 
pressions or  dry  channels  so  that  the  same  cannot  be  used  for  irri- 
gation, nor  reach  the  original  channel  of  the  stream  from  which  it 
has  been  diverted,  is  guilty  of  a  misdemeanor. 


Historical:    Laws  1899,  336,  Sec.  1. 

Waste  Water:  The  waters  of  all 
streams  belong  to  the  public,  and 
while  the  right  to  the  use  thereof  for 
beneficial  purposes  may  be  acquired 
and  maintained,  yet  the  public  is  in- 
terested in  the  water  and  in  its  ben- 


eficial use,  and  it  is  against  the  spirit 
and  policy  of  the  Constitution  and 
laws,  as  well  as  contrary  to  public 
policy,  to  permit  the  wasting  of  the 
waters.  Stickney  v.  Hanrahan  (1900) 
7  Ida.  424;  63  Pac.  189. 


Obstruction  of  Overflow  and  Gauges. 

Sec.  7144a.    Any  person  or  persons  who  shall  obstruct  any  over- 
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flow,  gauge  or  waterway,  placed  in  any  dam  by  order  of  any  water- 
master,  so  as  to  impede  the  flow  of  water  over  such  dam  as  regulated 
by  the  watermaster,  shall  be  guilty  of  a  misdemeanor. 

Historical:    Laws  18  9  9,  336,  Sec.  2. 

Wrongful  Diversion  of  Water. 

Sec.  7144b.  Any  person  who,  without  the  consent  of  the  water- 
master  of  the  district,  diverts  any  water  from  a  ditch  or  channel 
where  it  has  been  placed,  or  caused  or  left  to  run  by  the  watermaster 
or  his  deputies;  or  who  shuts  or  opens  any  ditch,  gate  or  dam,  or  in 
any  way  impedes  or  increases  the  flow  of  water  in  any  stream  or  ditch 
diverting  water  from  a  stream,  while  the  same  is  under  the  charge  of 
a  watermaster,  or  who  cuts  away  any  embankment  of  a  stream, 
whereby  the  water  of  such  stream  is  diverted,  or  breaks,  injures  or 
removes  any  gate,  flume  or  other  device  used  for  the  equitable  distri- 
bution of  the  water  of  such  stream  by  the  watermaster,  shall  be 
guilty  of  a  misdemeanor. 

Historical:    Laws  1899,  336,  Sec.  3. 

Interference  With  Headgate:  Cutting  Banks  of  Stream, 

Sec.  7144c.  If  any  obstruction  shall  be  wilfully  and  maliciously 
placed  on  any  overflow  gauge  in  any  stream  of  water  which  is  used 
for  irrigation  and  is  under  control  of  a  watermaster,  and  such  ob- 
struction retards  or  impedes  the  free  overflow  of  the  water  of  such 
stream,  thereby  increasing  the  pressure  against  a  headgate  through 
which  water  is  diverted  by  means  of  such  dam,  or  if  any  headgate 
regulated  by  a  watermaster  shall  be  removed,  broken,  injured  or  in- 
terfered with  so  as  to  disturb  the  distribution  of  the  water  as  reg- 
ulated by  the  watermaster,  or  if  any  bank  of  the  natural  stream,  the 
water  of  which  is  being  used  for  irrigation  and  is  being  distributed 
by  a  watermaster,  shall  be  cut  away  so  as  to  increase  the  flow  of  water 
from  such  stream,  thereby  interfering  with  the  distribution  of  the 
water  as  regulated  by  a  watermaster;  the  person  or  persons  so  in- 
terrupting the  flow  of  said  water  as  aforesaid,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  punishable  by  a 
fine  of  one  hundred  dollars  or  be  'mprisoned  in  the  county  jail  not 
exceeding  sixty  days. 

Historical:    Laws  189  9,  336,  Sec.  4. 

Injuries  to  Ditches  and  Appurtenances. 

Sec.  7145.  Any  person  or  persons,  who  shall  cut,  breaK,  damage, 
or  in  any  way  interfere  with  any  ditch,  canal,  headgate,  or  any  other 
works  in  or  appurtenant  thereto,  the  property  of  another  person,  cor- 
poration, or  association  of  persons,  and  whereby  water  is  conducted 
to  any  place  for  beneficial  use  or  purposes,  and  when  said  canal,  head- 
gate,  ditch,  dam,  or  appurtenances  are  being  used  or  are  to  be  used 
for  said  conduct  of  water,  shall  be  guilty  of  an  indictable  misde- 
meanor. 

Historical:    Laws  1907,  237,  Sec.  1. 

Injury  to  Measuring  Devices. 

Sec.  7146.    Any  person  or  persons,  who  shall  cut,  break,  injure,  de- 
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stroy,  enlarge,  change  or  alter  any  headgate,  sluiceway,  weir,  water 
box,  or  other  measuring  device,  the  property  of  any  irrigation  dis- 
trict, corporation  or  association  of  persons,  or  in  the  possession  of,  or 
in  the  use  of,  said  irrigation  district,  corporation,  or  association,  or 
the  property  of  another,  shall  be  guilty  of  an  indictable  misdemeanor. 

Any  person  or  persons  who  shall  change,  alter,  destroy,  disturb, 
enlarge  or  interfere  with  any  headgate,  dam,  weir,  water  box,  or 
other  measuring  device,  made,  placed,  used  or  regulated  by  any  duly 
appointed,  elected,  or  authorized  water  master,  deputy  water  mas- 
ter, ditch  walker,  ditch  rider,  engineer,  or  other  authorized  agent  of 
any  irrigation  company,  corporation  or  association  or  person,  when 
said  measuring  device  is  being  used  or  is  to  be  used  for  the  measure- 
ment of  water,  shall  be  guilty  of  an  indictable  misdemeanor. 

Historical:  Laws  1907,  237,  Sees.  2 
and  3. 

4 

Change  of  Lateral  Ditch. 

Sec.  7147.  Where  any  lateral  ditch  has  heretofore  been,  or  may 
hereafter  be,  constructed  across  the  lands  of  another,  the  person  or 
persons  owning  or  controlling  the  said  land,  shall  have  the  right  at 
his  own  expense  to  change  said  lateral  ditch  to  any  other  part  of  said 
land,  but  such  change  must  be  made  in  such  a  manner  as  not  to  im- 
pede the  flow  of  the  water  therein,  or  to  otherwise  injure  any  per- 
son or  persons  using  or  interested  in  such  lateral  ditch. 

Historical:   Laws  1907,  237,  Sec.  4. 

Punishment  for  Violation  of  Preceding  Sections. 

Sec.  7148.  Any  person  or  persons  violating  any  of  the  provisions 
of  the  three  preceding  sections,  shall  be  guilty  of  an  indictable  mis- 
demeanor and  shall  be  punished,  upon  conviction  thereof,  by  a  fine 
of  not  exceeding  three  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  twelve  months,  or  by  both  such  fine  and  im- 
prisonment. 

Historical:  Laws  1907,  237,  Sec.  5. 

Unauthorized  Tampering  With  Measuring  Devices. 

I  Sec.  7148a.  Every  person  who  shall  wilfully  waste  water  for  ir- 
rigation, or  who  shall  wilfully  open,  close,  change  or  disturb,  or  in- 
terfere with,  any  headgate  or  water  box  or  measuring  device,  without 
authority,  shall  be  fined  a  sum  not  exceeding  one  hundred  dollars,  or 
be  imprisoned  in  the  county  jail  for  a  term  not  to  exceed  six  months 
or  shall  suffer  both  such  fine  or  imprisonment.  The  watermasters 
or  their  assistants,  within  their  district,  shall  have  power  to  arrest 
any  person  or  persons  offending,  and  turn  them  over  to  the  sheriff  or 
the  nearest  peace  officer  of  the  county  in  which  such  offense  is  com- 
mitted, and  immediately  upon  delivering  such  person  so  arrested  into 
the  custody  of  either  of  such  officers,  it  shall  be  the  duty  of  the  water- 
master  making  such  arrest  to  make  complaint,  in  writing  and  under 
oath,  before  the  proper  justice  of  the  peace,  or  the  probate  iudge  of 
such  county,  against  the  person  so  arrested. 
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Historical:  Laws  19  03,  2  2  3,  Sec.  2  6, 
last  half  of  section.  The  first  half  is 
found  in  Civ.  Code,  Sec.  3277.  Phras- 


eology slightly  changed  for  grammati- 
cal reasons. 


Neglect  to  Deliver  Water:  Interference  With  Delivery. 

Sec.  7149.  Any  superintendent  or  any  person  having  control  or 
charge  of  the  said  ditch,  canal  or  conduit,  who  shall  wilfully  neglect  or 
refuse  to  deliver  water  as  provided  in  Chapter  4  of  Title  9  of  the 
Civil  Code,  or  person  or  persons  who  shall  prevent  or  interfere  with 
the  proper  delivery  of  water  to  the  person  or  persons  having  a  right 
thereto,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  subject  to  a  fine  of  not  less  than  twenty-five  dollars,  nor 
more  than  one  hundred  dollars  for  each  offense;  and  the  money  thus 
collected  shall  be  paid  into  the  school  fund  of  the  county  in  which  the 
misdemeanor  has  been  committed;  and  the  owner  or  owners  of  such 
ditch,  canal  or  conduit  shall  be  liable  in  damages  to  the  person  or 
persons  deprived  of  the  use  of  water  to  which  they  were  entitled  as 
provided  in  said  Chapter  4  of  Title  9  of  the  Civil  Code. 


Historical:  Laws  1899,  380,  Sec.  18. 
"Chapter  4  of  Title  9  of  the  Civil 
Code"  inserted  for  "in  this  act"  and 
"herein".    That  chapter  embraces  the 


provisions  of  the  act  from  which  this 
section  was  taken,  in  so  far  as  they 
treat  of  the  matters  referred  to  in  this 
section. 


TITLE  13. 
MALICIOUS  MISCHIEF. 


Section 
7150. 
7151. 

7152. 
7153. 
7154. 


g  sec- 


7155. 
7156. 

7157. 
7158. 
7159. 
7160. 

7161. 
7162. 
7163. 

7164. 
7165. 


Malicious  injury  to  property 

Construction  of  followin 
tions. 

Poisoning  animals. 

Cruelty  to  animals. 

Same:  Confinement  without 
food  or  water. 

Beating  and  worrying  animals. 

Burning  property  not  subject 
of  arson. 

Explosion  of  buildings. 

Trespasses. 

Injuries  to  crops. 

Obliterating  and  defacing 
boundary  monuments. 

Injuring  jails. 

Injuring  dams,  canals,  etc. 

Destroying  lumber  piles,  rafts 
and  vessels. 

Destroying  legal  notices. 

Mutilating  written  instru- 
ments. 


Section 

7166.  Opening  sealed  letters. 

7167.  Disclosing  contents  of  tele- 
graphic messages. 

7168.  Altering  telegraphic  messages. 

7169.  Opening  telegrams. 

7170.  Injuring  monuments,  orna- 
ments and  public  improve- 
ments. 

7171.  Injuring  gas  or  water  pipes. 

7172.  Destroying  mining  and  water 
right  notices. 

7173.  Unauthorized  connection  with 
telegraph  and  telephone  wires. 

7174.  Explosion  of  buildings,  ma- 
chinery, etc. 

7175.  Removal  or  destruction  of 
electric  transmission  lines. 

7176.  Burning  electric  plants. 

7177.  Punishment  under  preceding 
sections. 


Malicious  Injury  to  Property. 

Sec.  7150.  Every  person  who  maliciously  injures  or  destroys  any 
real  or  personal  property  not  his  own,  in  cases  otherwise  than  such 
as  are  specified  in  this  Code,  is  guilty  of  a  misdemeanor. 


Historical : 

See  Cr.  and 


Rev.  St.  1887,  Sec.  7150. 
P.   (1864)   Sec.  143. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  594;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


658 


MALICIOUS  MISCHIEF 


Pt.  1.  Tit.  13 


Construction  of  Following  Sections. 

Sec.  7151.  The  specification  of  the  acts  enumerated  in  the  follow- 
ing sections  of  this  chapter  is  not  intended  to  restrict  or  qualify  the 
interpretation  of  the  preceding  section. 


Historical:  Rev.  St.  1887,  Sec.  7151. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  595;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Poisoning  Animals. 

Sec.  7152.  Every  person  who  wilfully  administers  any  poison  to  an 
animal,  the  property  of  another,  or  maliciously  exposes  any  poison- 
ous substance,  with  the  intent  that  the  same  shall  be  taken  or  swal- 
lowed by  any  such  animal,  is  punishable  by  imprisonment  in  the  State 
Prison  not  exceeding  three  years,  or  in  the  county  jail  not  exceed- 
ing one  year,  and  a  fine  not  exceeding  five  hundred  dollars. 


Historical:  Rev.  St.  1887,  Sec.  7152. 
See  Cr.  and  P.  (1864)  Sec.  142. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  596;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cruelty  to  Animals. 

Sec.  7153.  Every  person  who  maliciously  kills,  maims,  or  wounds 
an  animal,  the  property  of  another,  or  who  maliciously  and  cruelly 
beats,  tortures,  or  injures  any  animal,  whether  belonging  to  himself 
or  another,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  715  3. 
See  Cr.  and  P.  (1864)  Sec.  143. 

Same:  "Pen. 


California  Legislation : 


Code  1872,  Sec.  597;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Same:  Confinement  Without  Food  or  Water. 

Sec.  7154.  Every  person  who  confines,  or  causes  to  be  confined,  in 
any  corral  or  other  enclosure,  without  proper  food  for  the  space  of 
forty-eight  hours  or  more,  or  water  for  the  space  of  twenty-four 
hours  or  more,  any  animal  or  animals,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  7154. 

California  Legislation :  See  Pen. 
Code  1872,  Sec.  23,  subd.  8;  also  Sec. 


5  97f;  Deering's  Code,  ib.;  Kerr's  Code, 
ib- 


Beating  and  Worrying  Animals. 

Sec.  7155.  Every  person  who  cruelly  whips,  beats,  or  otherwise 
unnecessarily  ill-treats  any  animal,  or  worries  with  dog  any  cattle, 
horses,  sheep  or  hogs,  shall  be  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7155. 
12  Ter.  Ses.   (1883)   63,  Sec.  3. 

California     Legislation:     See  Pen. 


Code  1872,  Sec.  597;  Deering's  Code, 
ib.;   as  amended:    Kerr's  Code,  ib. 


Burning  Property  Not  Subject  of  Arson, 

Sec.  7156.  Every  person  who  wilfully  and  maliciously  burns  any 
bridge  exceeding  in  value  fifty  dollars,  or  any  building,  snowshed,  or 
vessel,  not  the  subject  of  arson,  or  any  stack  of  grain  of  any  kind,  or 
of  hay,  or  any  growing  or  standing  grain,  grass  or  tree,  or  any  fence, 
not  the  property  of  such  person,  is  punishable  by  imprisonment  in  the 
State  Prison  for  not  less  than  one  nor  more  than  ten  years. 
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Historical:  Rev.  St.  1887,  Sec.  7156. 
See  Cr.  and  P.  (1864)  Sec.  57. 

California  Legislation :    Same:  Pen. 


Code  1872.  Sec.  600;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Explosion  of  Buildings. 

Sec.  7157.  Every  person  who  maliciously,  by  the  explosion  of  gun- 
powder or  other  explosive  substance,  destroys,  throws  down,  or  in- 
jures the  whole  or  any  part  of  any  building,  by  means  of  which  the 
life  or  safety  of  a  human  being  is  endangered,  is  guilty  of  felony. 


Historical:   Rev.  St.  1887,  Sec.  715  7. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  601;  Deering's  Code, 


ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Trespass. 

Sec.  7158.  Every  person  who  wilfully  commits  any  trespass,  by 
either : 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or 
timber  standing  or  growing  upon  the  lands  of  another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on  such 
lands;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  of  another 
anything  attached  thereto,  or  the  produce  thereof;  or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  with- 
in the  limits  of  any  incorporated  city,  without  the  license  of  the 
owner  or  legal  occupant  thereof,  any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  away  from  any  land  in  any  of 
the  cities  of  the  State,  laid  down  on  the  map  or  plan  of  such  city,  or 
otherwise  recognized  or  established,  as  a  street,  alley,  avenue,  or 
park,  without  the  license  of  the  proper  authorities,  any  earth,  soil, 
or  stone; 

Is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  188  7,  Sec.  7158. 
See  Cr.  and  P.  (1864)  Sec.  144; 
amended  6  Ter.  Ses.  (1871)  21,  Sec. 
144. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  602;  additional 
subd.  as  amended:  Deering's  Code, 
ib.;  further  additions:  Kerr's  Code, 
ib. 


Injuries  to  Crops. 

Sec.  7159.    Every  person  who  maliciously  injures  or  destroys  an: 
standing  crops,  grain,  cultivated  fruits  or  vegetables,  the  property  of 
another,  in  any  case  for  which  a  punishment  is  not  otherwise  pre- 
scribed by  this  Code,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7159. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  60  4;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Obliterating  and  Defacing  Boundary  Monuments. 
Sec.  7160.    Every  person  who  either: 

1.  Maliciously  removes  any  monument  erected  for  the  purpose  of 
designating  any  point  in  the  boundary  of  any  lot  or  tract  of  land ;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any  such  mon- 
ument; or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon  which  any 
such  marks  have  been  made  for  such  purpose,  with  intent  to  destroy 
such  marks; 
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Is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7160. 
See  Cr.  and  P.  (1864)  Sec.  73. 

California  Legislation :  Same  except 
"or  a  place  where  a  subaqueous  tel- 


egraph cable  lies"  inserted  after 
"land",  subd.  1:  Pen.  Code  1872,  Sec. 
605;  Deering's  Code,  lb.;  Kerr's  Code, 
ib. 


Injuring  Jails. 

Sec.  7161.  Every  person  who  wilfully  and  intentionally  breaks 
down,  pulls  down,  or  otherwise  destroys  or  injures  any  public  jail 
or  other  place  of  confinement,  is  punishable  by  fine  not  exceeding  ten 
thousand  dollars,  and  by  imprisonment  in  the  State  Prison  not  ex- 
ceeding five  years. 


Historical:  Pev.  St.  1887,  Sec.  7161. 
See  Cr.  and  P.  (1864)  Sec.  147. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  606;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Injuring  Dams,  Canals,  Etc. 

Sec.  7162.  Every  person  who  wilfully  and  maliciously  cuts,  breaks, 
injures,  or  destroys  any  bridge,  dam,  canal,  flume,  acqueduct,  levee, 
embankment,  reservoir,  or  other  structure  erected  to  create  hydraulic 
power,  or  to  drain  or  reclaim  any  swamp  and  overflowed,  or  marsh 
land,  or  to  conduct  water  for  mining,  manufacturing,  reclamation,  or 
agricultural  purposes,  or  any  embankment  necessary  to  the  same, 
or  either  of  them;  or  wilfully  or  maliciously  makes,  or  causes  to  be 
made,  any  aperture  in  such  dam,  canal,  flume,  acqueduct,  reservoir, 
embankment,  levee,  or  structure,  with  intent  to  injure  or  destroy  the 
same,  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  in  the  State  Prison  not  exceeding  two  years,  or 
by  both. 


Historical:  Rev.  St.  1887,  Sec.  7162. 
Cr.  and  P.  (1864)  Sec.  146. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  607;  as  amend- 
ed:   Deering's  Code,  ib.;  Kerr's  Code 
ib. 


Destroying  Lumber  Piles,  Rafts  and  Vessels. 

Sec.  7163.  Every  person  who  wilfully  and  maliciously  burns,  in- 
jures, or  destroys,  any  pile  or  raft  of  wood,  plank,  boards,  or  other 
lumber,  or  any  part  thereof,  or  cuts  loose  or  sets  adrift  any  such  raft 
or  part  thereof,  or  cuts,  breaks,  injures,  sinks,  or  sets  adrift,  any 
vessel,  the  property  of  another,  is  punishable  by  fine  not  exceeding 
three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both. 


Historical:  Rev.  St.  1887,  Sec.  7163. 
See  Cr.  and  P.  (1864)  Sec.  145. 

California  Legislation:  Same  except 
"five"  for  "three"     hundred  dollars, 


and  "or  by  both",  last  words,  omitted: 
Pen.  Code  1872,  Sec.  608;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Destroying  Legal  Notices. 

Sec.  7164.  Every  person  who  intentionally  defaces,  obliterates, 
tears  down,  or  destroys  any  copy  or  transcript,  or  extract  from  or  of 
any  law  of  the  United  States  or  of  this  State,  or  any  proclamation, 
advertisement,  or  notification  set  up  at  any  place  in  this  State,  by 
authority  of  any  law  of  the  United  States  or  of  this  State,  or  by  order 
of  any  court,  before  the  expiration  of  the  time  for  which  the  same 
was  to  remain  set  up,  is  punishable  by  fine  of  not  less  than  twenty 
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nor  more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county- 
jail  not  more  than  one  month. 


Historical:  Rev.  St.  1887,  Sec.  7164. 
Cr.  and  P.   (1864)   Sec.  132. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  616;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Mutilating  Written  Instruments. 

Sec.  7165.  A  person  who  maliciously  mutilates,  tears,  defaces,  ob- 
literates, or  destroys  any  written  instrument,  the  property  of  another, 
the  false  making  of  which  would  be  forgery,  is  punishable  by  impris- 
onment in  the  State  Prison  for  not  less  than  one  nor  more  than  five 
years. 


Historical:  Rev.  St.  1887,  Sec.  7165. 
See  Cr.  and  P.  (1864)  Sec.  72. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  617;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Opening  Sealed  Letters. 

Sec.  7166.  Every  person  who  wilfully  opens  or  reads,  or  causes 
to  be  read,  any  sealed  letter  not  addressed  to  himself,  without  being 
authorized  so  to  do,  either  by  the  writer  of  such  letter  or  by  the  per- 
son to  whom  it  is  addressed,  and  every  person  who,  without  the  like 
authority,  publishes  any  of  the  contents  of  such  letter,  knowing  the 
same  to  have  been  unlawfully  opened,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7166. 
See  Cr.  and  P.  (1864)  Sec.  117. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  618;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disclosing  Contents  of  Telegraphic  Messages. 

Sec.  7167.  Every  person  who  wilfully  discloses  the  contents  of  a 
telegraphic  message,  or  any  part  thereof,  addressed  to  another  per- 
son, without  the  permission  of  such  person,  is  punishable  by  impris- 
onment in  the  State  Prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  thousand 
dollars,  or  by  both  fine  and  imprisonment. 


Historical:   Rev..  St.  1887,  Sec.  716  7. 

California  Legislation:  Same:  Pen. 
Code    1872,    Sec.     619;     similar  as 


amended:  Deering's  Code,  ib.;  fur- 
ther amended  to  include  telephone 
messages:    Kerr's  Code,  ib. 


Altering  Telegraphic  Messages. 

Sec.  7168.  Every  person  who  wilfully  alters  the  purport,  effect, 
or  meaning  of  a  telegraphic  message,  to  the  injury  of  another,  is 
punishable  as  provided  in  the  preceding  section. 


Historical:  Rev.  St.  1887,  Sec.  7168. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  620;  Deering's  Code, 


ib.;  amended  to  include  telephone 
messages:    Kerr's  Code,  ib. 


Opening  Telegrams. 

Sec.  7169.  Every  person  not  connected  with  any  telegraph  office 
who,  without  the  authority  or  consent  of  the  person  to  whom  the 
same  may  be  directed,  wilfully  opens  any  sealed  envelope  inclosing 
a  telegraphic  message  and  addressed  to  any  other  person,  with  the 
purpose  of  learning  the  contents  of  such  message,  or  who  fraudu- 
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lently  represents  any  other  person,  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to  such  other 
person,  with  the  intent  to  use,  destroy,  or  detain  the  same  from  the 
person  or  persons  entitled  to  receive  such  message,  is  punishable  as 
provided  in  the  two  preceding  sections. 


Historical:   Rev.  St.  18  87,  Sec.  7169. 

California  legislation:  Same  except 
"Section  (519"  for  "the  two  preced- 
ing- sections",  last  words:     Pen.  Code 


1872,  Sec.  621;  Deering's  Code,  ib.; 
amended  to  include  telephone  mes- 
sages:   Kerr's  Code,  ib. 


Injuring  Monuments,  Ornaments  and  Public  Improvements. 

Sec.  7170.  Every  person  not  the  owner  thereof,  who  wilfully  in- 
jures, disfigures  or  destroys  any  monument,  work  of  art,  or  useful  or 
ornamental  improvement  within  the  limits  of  any  village,  town  or 
city,  or  any  shade  tree  or  ornamental  plant  growing  therein,  whether 
situated  upon  private  ground,  or  on  any  street,  sidewalk,  or  public 
park  or  place,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  18  8  7,  Sec.  7170. 
See  Cr.  and  P.  (1864)  Sec.  144. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  622;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Injuring  Gas  or  Water  Pipes. 

Sec.  7171.  Every  person  who  wilfully  breaks,  digs  up,  obstructs 
or  injures  any  pipe  or  main  for  conducting  gas  or  water,  or  any 
works  erected  for  supplying  buildings  with  gas  or  water,  or  any  ap- 
purtenances or  appendages  therewith  connected,  is  guilty  of  a  misde- 
meanor. 


Historical:  Rev.  St.  1887,  Sec.  7171. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  624;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Destroying  Mining  and  Water  Right  Notices. 

Sec.  7172.    Every  person  who  intentionally  defaces,  obliterates, 
tears  down  or  destroys  any  notice  posted  on  any  lode  or  placer  mining 
claim,  or  ditch,  or  water  right,  or  location,  or  who  removes,  take 
down  or  destroys  any  post  or  monument  erected  or  placed  to  marl 
or  indicate  any  such  claim,  right  or  location,  or  any  part  or  boundary 
thereof,  or  part  thereon,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  7172. 


California  Legislation : 


See  Pen. 


Code  1872,  Sec.  616;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


"Unauthorized  Connection  With  Telegraph  and  Telephone  Wires. 

Sec.  7173.  Whoever  shall  wilfully  and  maliciously  cut,  break,  tap 
or  make  any  connection  with,  any  telegraph  or  telephone  wire,  or 
read  or  copy,  by  the  use  of  telegraph  or  telephone  instruments  or 
otherwise,  in  any  unauthorized  manner,  any  message,  either  social  or 
business,  sporting,  commercial  or  other  news  reports,  from  any  tele- 
graph or  telephone  line,  wire,  or  cable,  so  unlawfully  cut  or  tapped  in 
this  State;  or  make  unauthorized  use  of  the  same,  or  who  shall  wil- 
fully and  maliciously  prevent,  obstruct  or  delay,  by  any  means  or 
contrivance  whatsoever,  the  sending,  conveyance  or  delivery,  in  this 
State,  of  any  authorized  communication,  sporting,  commercial  or 
other  news  reports,  by  or  through  any  telegraph  or  telephone  line, 
cable  or  wire,  under  the  control  of  any  telegraph  or  telephone  com- 
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pany  doing  business  in  this  State,  or  who  shall  wilfully  and  mali- 
ciously aid,  agree  with,  employ  or  conspire  with,  any  other  person 
or  persons  to  do  any  of  the  aforementioned  unlawful  acts,  shall  be 
deemed  guilty  of  felony,  and  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  by  impris- 
onment in  the  penitentiary  for  a  period  of  not  less  than  one  nor  more 
than  five  years,  or  by  fine  and  imprisonment  within  the  limits  herein- 
before specified,  at  the  discretion  of  the  court. 


Historical:  Laws  1893,  90,  Sec.  1; 
re-enacted  Laws  1899,  190,  Sec.  1. 

California  Legislation:       See  Pen. 


Code  1872,  Sec.  640;  Deering's  Code, 
ib.;   as  amended:    Kerr's  Code,  ib. 


Explosion  of  Buildings,  Machinery,  Etc. 

Sec.  7174.  Any  person  who  shall  destroy  or  attempt  to  destroy, 
either  in  whole  or  in  part,  any  structure,  building,  house,  mill,  flume, 
car,  engine,  penstock,  water  wheel,  dam,  bridge,  railroad,  track,  or 
machinery  used  for  the  production  of  power  or  light,  by  means  of 
dynamite  or  any  other  explosive,  shall  be  guilty  of  a  felony,  and  shall 
be  imprisoned  in  the  State  Penitentiary  for  a  term  not  less  than  one 
nor  more  than  twenty  years. 

Historical:    Laws  1905,  220,  Sec.  1. 

Removal  or  Destruction  of  Electric  Transmission  Lines. 

Sec.  7175.  It  shall  be  unlawful  for  anyone  within  the  State  of 
Idaho,  to  take  down,  remove,  injure,  obstruct,  displace,  or  destroy, 
wilfully  or  maliciously  and  without  the  consent  of  the  owner,  any 
line  erected  or  constructed  for  the  transmission  of  electrical  current, 
or  any  poles,  wires,  conduits,  cables,  insulators,  or  any  support  upon 
which  wires  or  cables  may  be  suspended,  or  any  part  of  any  such 
line  or  appurtenances  or  apparatus  connected  therewith,  or  to  sever 
any  wire  or  cable  thereof,  or  in  any  manner  to  interrupt  the  trans- 
mission of  electrical  current  over  and  along  any  such  line,  or  to  take 
down,  remove,  injure  or  destroy  any  house,  shop,  building,  or  other 
structure,  or  appurtenances  thereto,  or  any  machinery  connected 
with  or  necessary  to  the  use  of  any  line  erected  or  constructed  for 
the  transmission  of  electrical  current:  Provided,  Nothing  in  this 
section  shall  be  construed  to  prevent  any  person,  after  having  given 
ten  days  written  notice,  from  removing  or  causing  to  be  removed, 
from  his  premises,  or  premises  occupied  by  him,  any  of  the  above  de- 
scribed line  or  lines,  wires,  conduits,  cables,  insulators  or  apparatus 
connected  therewith :  Provided,  further,  Any  such  removals  must 
be  made  by  or  under  the  direction  of  a  skillful  and  competent  elec- 
trician. 

Historical:  Laws  190  3,  341,  Sec.  1. 

Burning  Electric  Plants. 

Sec.  7176.  It  shall  be  unlawful  for  any  person  within  the  State 
of  Idaho  to  set  fire,  wilfully  or  maliciously,  that  shall  result  in  the 
destruction  or  injury  of  any  line  erected  or  constructed  for  the  trans- 
mission of  electrical  current,  or  any  poles,  conduits,  wires,  cables,  in- 
sulators or  any  support  upon  which  wires  or  cables  may  be  suspend- 
ed, or  any  part  of  any  such  line  or  appurtenances  or  apparatus  con- 
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nected  therewith,  or  any  house,  shop,  building,  or  other  structure, 
or  appurtenances  thereto,  or  machinery  connected  with,  or  necessary 
to  the  use  of,  any  line  erected  or  constructed  for  the  transmission  of 
electrical  current,  or  to  set  fire  that  shall  in  any  manner  interrupt  the 
transmission  of  electrical  current  along  any  such  line. 

Historical:    Laws  1903,  341,  Sec.  2. 

Punishment  Under  Preceding  Sections. 

Sec.  7177.  Any  person  or  persons  violating  any  provision  or  pro- 
visions of  the  two  preceding  sections  or  any  part  of  said  sections, 
shall,  upon  conviction  thereof,  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  Penitentiary  not  to 
exceed  ten  years,  or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court. 

Historical:    Laws  1903,  341,  Sec.  3. 


TITLE  14. 
MISCELLANEOUS  CRIMES. 


Chapter 
1.    The  fish  and  game  law. 


Chapter 

2.    Other  and 
fenses. 


miscellaneous  of- 


CHAPTER  1. 
THE  FISH  AND  GAME  LAW, 


Section 

7180. 

7181. 

7182. 

7183. 

7184. 

7185. 
7186. 

7187. 

7188. 

7189. 

7190. 


Fish  and  game  licenses. 

Issuance  of  licenses:  Reports 
of  officers. 

Refusal  of  officer  to  turn  over 
license  money. 

Taking  game  in  excess  of 
amount  allowed. 

Licensees  entitled  to  posses- 
sion of  game:  Sales  prohib- 
ited. 

Private  ponds  and  parks. 

Restrictions  on  catching  and 
selling  fish. 

Protection  of  fish  from  pois- 
on and  explosives. 

Pishways  and  screens  in  dams 
and  mill  races. 

Screens  at  head  gates  of  ir- 
rigating ditches. 

Open  and  closed  season  for 
birds. 


Section 
7191. 
7192. 
7193. 

7194. 

7195. 
7196. 
7197. 

7198. 
7199. 

7200. 
7201. 
7202. 
7203. 


Protection  of  song  birds. 

Restrictions  on  hunting  game. 

Unlawful  possession  of  game 
and  prohibited  appliances. 

Unlawful  transportation  of 
game. 

Forest  protection. 

Fires  to  be  extinguished. 

Game  Warden  and  deputies  to 
enforce  law. 

Enforcement  of  chapter. 

Punishment  for  violation  of 

chapter. 

Prosecutions  for  violation. 

Arrest  of  offenders. 

Disposal  of  fines  collected. 

Neglect  of  officers  to  enforce 
laws. 


Note:    Appointment  and  compensation  of  Game  Warden  and  assistants: 
Sees.  195-197.    State  fish  hatchery:    Sees.  857-862. 

Fish  and  Game  Licenses. 

Sec.  7180.  It  shall  be  unlawful  for  any  person  or  persons  to  hunt 
for  any  kind  of  game  whatever,  or  fish  in  the  public  waters,  until  a 
license  is  first  procured  as  provided  herein,  and  upon  request  of  the 
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Game  Warden  or  his  deputy  such  license  must  be  produced  for  in- 
spection. 

Any  bona  fide  male  citizen  over  the  age  of  twelve  years  who  has 
been  such  for  a  period  of  six  months  preceding  the  application  for  a 
license,  upon  the  payment  of  one  dollar  to  any  justice  of  the  peace 
or  probate  judge  of  the  county  in  which  he  resides,  or  the  State  Fish 
and  Game  Warden  or  any  deputy  warden,  shall  be  entitled  to  re- 
ceive from  the  officer  to  whom  such  payment  is  made,  a  rod  and 
gun  license  which  shall  permit  such  person  to  pursue,  hunt  and  kill 
any  of  the  game  animals  or  birds  mentioned  in  this  chapter  during 
the  time  when  it  shall  be  lawful  to  kill  the  same,  in  any  of  the  coun- 
ties in  this  State,  subject  to  the  limitations  as  to  the  number  of 
each  kind  of  animals  or  birds  herein  provided,  and  to  catch  fish  with 
hook  and  line  according  to  the  provisions  of  this  chapter.  Such  li- 
cense shall  state  the  name  and  place  of  residence  of  the  person  hold- 
ing the  same,  and  shall  not  be  transferred  to  any  other  person. 

Any  person  who  is  a  non-resident  of  the  State  of  Idaho  shall, 
upon  payment  to  any  justice  of  the  peace  or  probate  judge  of  this 
State,  or  the  State  Fish  and  Game  Warden,  or  any  deputy  warden, 
of  the  sum  of  twenty-five  dollars,  be  entitled  to  receive  from  the  offi- 
cer to  whom  such  payment  is  made,  a  non-resident  big  game  li- 
cense, which  license  shall  permit  such  person  to  pursue,  hunt  and  kill 
such  number  of  each  kind  of  animals  as  hereinafter  provided  dur- 
ing the  time,  in  each  current  year,  when  it  shall  be  lawful  to  kill  such 
animals.  Such  license  shall  state  the  name  and  place  of  residence  of 
the  holder  thereof,  and  shall  not  be  transferred  to  any  other  person. 

Any  person  who  is  a  non-resident  of  the  State  of  Idaho,  shall  upon 
payment  to  any  justice  of  the  peace  or  probate  judge  of  this  State, 
or  the  State  Fish  and  Game  Warden  or  any  deputy  warden,  of  the 
sum  of  five  dollars,  be  entitled  to  receive  from  the  officer  to  whom 
such  payment  is  made  a  non-resident  bird  license,  which  shall  permit 
such  person  to  pursue,  hunt  and  kill  such  number  of  each  kind  of 
birds  as  herein  mentioned,  during  the  time  in  each  year  when  it  shall 
be  lawful  to  kill  such  birds,  as  provided  in  this  chapter. 

Any  person  regardless  of  sex,  who  is  a  non-resident  of  the  State 
of  Idaho  shall,  upon  payment  of  one  dollar  to  any  justice  of  the  peace 
or  probate  judge,  or  to  the  State  Fish  and  Game  Warden  or  deputy 
warden,  be  entitled  to  receive  from  the  person  to  whom  such  pay- 
ment is  made  a  non-resident  fishing  license,  which  license  shall  per- 
mit the  holder  thereof  to  catch  fish  with  hook  and  line  only,  as  pro- 
vided in  this  chapter. 

Such  license  shall  be  subtsantially  in  the  following  form,  to-wit: 

LICENSE  No  

The  holder  hereof.  ,  whose  residence  is 

 ..,  County  of  ,  State  of  , 

is  hereby  permitted  to  pursue,  hunt  and  fish  within  the  State  of 
Idaho,  subject  to  the  limitations  and  restrictions  of  the  game  laws 
of  the  State  of  Idaho. 

Receipt  of  $  for  this  license  is  hereby  acknowledged. 

The  holder  hereof  ..years  of  age,  is  feet 

 inches  tall,  weighs  pounds,  is  com- 
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plexioned,  and  has 
 this... 


...hair  and 
day  of  


eyes.  Dated  at 
..190.... 


Officer's  Signature. 


Address 


Such  license  shall  be  printed  as  directed  by  the  State  Auditor,  with 
two  stubs,  which  stubs  shall  contain  the  name  and  residence  of  the 
person  to  whom  issued,  the  number  and  date  and  the  amount  paid 
therefor,  one  stub  to  be  retained  by  the  justice  of  the  peace,  probate 
judge,  or  deputy  warden  issuing  the  license,  and  one  stub,  with  any 
mutilated  licenses,  with  all  moneys  received  from  such  licenses,  less 
twenty  cents  for  each  one  dollar  license;  fifty  cents  for  each  five  dol- 
lar license;  and  two  and  one-half  dollars  for  each  twenty-five  dollar 
license,  shall  be  remitted  to  the  State  Game  Warden  on  the  first  day 
of  each  month,  and  in  case  no  licenses  have  been  sold,  such  officer  must 
report  in  writing  to  the  State  Game  Warden  that  no  licenses  have 
been  sold  by  him. 

Such  licenses  shall  have  printed  on  the  back  thereof  a  short 
synopsis  of  this  chapter:  Provided,  That  all  female  persons  resi- 
dents of  the  State  of  Idaho  may  take  game  and  fish  under  the  pro- 
visions of  this  chapter  without  procuring  a  license  as  provided  by  this 
chapter.  All  licenses  issued  under  the  provisions  of  this  chapter  shall 
expire  on  the  31st  day  of  January  next  following  the  date  of  their 
issuance. 

Historical:   Laws  1905,  257,  Sec.  8;  which  constitutes  Section  7192  of  this 

amended  Laws  1907,  112,  Sec.  6.  With  chapter, 
the  exception  of  the  first  paragraph, 

Issuance  of  Licenses  :  Report  of  Officers. 

Sec.  7181.  It  is  hereby  made  the  duty  of  the  State  Auditor  to  pre- 
pare and  cause  to  be  printed  suitable  forms  of  licenses  as  provided 
in  this  chapter,  and  to  deliver  to  the  State  Fish  and  Game  Warden 
such  number  of  blank  licenses  as  may  be  required  from  time  to  time 
for  use  in  the  State,  taking  receipt  therefor,  and  the  State  Fish  and 
Game  Warden  shall  send,  by  registered  mail,  or  deliver  in  person, 
taking  receipt  therefor,  to  each  deputy  warden  of  the  State,  such  li- 
censes as  he  may  deem  necessary,  and  send  by  registered  mail,  or 
deliver  in  person,  taking  receipt  therefor,  to  the  various  justices  of 
the  peace  under  his  jurisdiction  such  licenses  as  he  may  deem  nec- 
essary, and  it  shall  be  the  duty  of  such  deputy  game  warden  and 
justices  of  the  peace  to  issue  such  licenses  as  applied  for.  The  State 
Fish  and  Game  Warden  shall  supervise  the  selling  of  licenses 
throughout  the  State. 

Each  justice  of  the  peace  authorized  under  this  chapter  to  issue 
rod  and  gun  licenses  shall  make  a  report  to  the  State  Game  Warden 
from  whom  he  receives  his  blank  licenses,  stating  the  number  of 
resident  licenses  sold  at  $1.00;  number  of  non-resident  licenses  sold 
at  $1.00;  number  of  non-resident  licenses  sold  at  $5.00;  and  number 
of  non-resident  licenses  sold  at  $25.00;  and  shall  deposit  with  the 
State  Game  Warden  all  moneys  received  from  the  sale  of  licenses, 
fines  or  other  moneys  belonging  to  the  fish  and  game  fund,  on  the 
first  day  of  each  month.    Each  deputy  game  warden  shall  make  a  re- 
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port  to  the  State  Game  Warden,  stating  the  number  of  resident  li- 
censes received  from  the  State  Game  Warden  at  $1.00;  number  of 
non-resident  licenses  received  at  $1.00;  number  of  non-resident  li- 
censes received  at  $5.00;  number  of  non-resident  licenses  received  at 
$25.00,  and  the  number  of  each,  together  with  all  mutilated  licenses, 
and  shall  deposit  with  the  State  Game  Warden  all  moneys  received, 
belonging  to  the  fish  and  game  fund;  such  report  and  deposit  shall 
be  made  on  the  first  day  of  each  month.  On  the  15th  day  of  each 
month  the  State  Game  Warden  shall  make  a  report  to  the  State 
Auditor,  showing  the  number  of  license  blanks  received  from  the 
State  Auditor  by  the  State  Fish  and  Game  Warden,  and  the  number 
issued  by  different  officers  authorized  to  issue  the  same,  and  shall 
deposit  with  the  State  Treasurer  all  moneys  received  by  him,  belong- 
ing to  the  fish  and  game  fund.  Upon  neglect  of  the  same  they  are 
subject  to  the  fines  and  penalty  elsewhere  mentioned  in  this  chapter. 

Historical:  Laws  1905,  2  5  7,  Sec.  21. 
Omitting  "immediately  after  the  pas- 
sage  of  this  act"  in  the  second  line. 

Refusal  of  Officers  to  Turn  Over  License  Money. 

Sec.  7182.  Any  officer  who  shall  refuse  or  neglect  to  turn  over 
any  moneys,  collected  for  licenses  issued  as  herein  provided,  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  imme- 
diately removed  from  office,  and  be  liable  to  criminal  prosecution. 

Historical:  Laws  1905,  257,  Sec.  22. 

Taking  Game  in  Excess  of  Amount  Allowed. 

Sec.  7183.  It  shall  be  unlawful  for  any  person  or  persons  to  wan- 
tonly waste  or  destroy  any  of  the  fish  and  game  of  this  State,  or  to 
take,  kill,  capture,  or  destroy,  any  of  the  game  animals  or  birds  in 
excess  of  the  number  hereinafter  provided,  at  any  time  of  the  year, 
md  all  licenses  issued  by  any  authority  of  the  State  as  provided  in 

his  chapter  shall  state  the  number  of  each  kind  of  animals  that  may 

e  killed  by  the  holder  of  such  license. 

Historical:   Laws  1905,  2  5  7,  Sees.  3,  clause  of  the  first  sentence  of  Sec.  7. 

3;  amended  Laws  1907,  112,  Sees.  3,  The  remainder  of  these  sections  ap- 

This  section  contains  only  the  first  pear  as  independent  sections  of  this 

entence    of  Sec.   3,    and  the  second  chapter.  (Sees.  7185,  7184.) 

licensees  Entitled  to  Possession  of  Game:  Sales  Prohibited. 

Sec.  7184.  Every  person  who  shall  have  procured  and  paid  for  a 
"cense,  as  provided  for  in  this  chapter,  shall  be  entitled  to  the  use 
and  possession  of  the  whole  or  any  part  of  any  animals  taken  in  accord- 
ance with  the  provisions  of  this  chapter;  and  any  hunter  who  shall 
first  have  procured  a  license  as  herein  provided  shall  be  entitled  to 
keep  and  carry,  or  ship  within  or  without  the  State,  the  skins,  heads, 
or  horns  or  any  parts  of  animals  killed  in  compliance  with  the  pro- 
visions of  this  chapter.  All  such  shipments  must  be  accompanied  by 
a  sworn  statement  of  the  shipper  that  the  same  was  not  procured 
contrary  to  any  of  the  provisions  of  this  chapter,  which  affidavit  shall 
contain  the  number  and  date  of  the  owner's  license. 

But  it  shall  be  unlawful  and  a  misdemeanor  for  any  person  or 
persons  or  any  corporation  or  company,  or  agent,  or  employee  of  such 
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company  or  corporation  to  sell,  or  keep  or  offer  for  sale,  any  portion  of 
the  carcasses,  skins,  heads  or  antlers  in  excess  of  the  number  provided 
in  this  chapter:  Provided,  That  nothing  in  this  chapter  contained 
shall  apply  to  a  person  carrying  on  the  business  of  taxidermy,  taking 
and  having  in  his  possession  the  heads  or  skins  of  birds  or  animals 
for  the  purpose  of  preserving  the  same,  when  such  heads  or  skins  are 
accompanied  by  an  affidavit,  showing  that  they  were  taken  from 
the  birds  or  animals  taken  or  killed  in  compliance  with  the  provisions 
of  this  chapter. 

It  shall  be  unlawful  for  any  person  or  persons,  company  or  cor- 
poration, or  agent  or  employee  of  such  company  or  corporation  to 
sell,  offer  or  expose  for  sale,  or  have  in  his,  its  or  their  possession 
for  the  purpose  of  selling  or  offering  for  sale,  any  species  of  fish  or 
birds  protected  by  this  chapter,  or  any  part  of  the  carcass  of  any  of 
the  protected  animals  mentioned  in  this  chapter  at  any  time  of  the 
year.  And  any  such  person  or  persons,  company  or  corporation, 
agent  or  employee  having  in  his,  its  or  their  possession  any  of  the 
protected  animals  or  fish  herein  mentioned  for  the  purpose  of  selling 
the  same,  shall  be  guilty  of  a  misdemeanor,  except  as  provided  in  the 
following  section. 


Historical:  Laws  19  05,  2  58,  Sec.  9; 
amended  Laws  1907,  112,  Sec.  7. 
Omitting-  the  first  sentence,  the  first 
clause  of  which  is  contained  in  Sec. 


7192,  and  the  second  clause  of  which 
is  contained  in  Sec.  7183. 

Cited:  State  v.  Dolan  (1905)  11 
Ida.  256;  81  Pac.  640. 


Private  Ponds  and  Parks. 

Sec.  7185.  Any  person,  association  or  corporation  may  establish, 
maintain  or  own  a  private  park,  lake  or  stream  for  fish  or  game  or 
both  on  premises  owned  by  him  or  it  respectively,  and  to  that  end  may 
employ  means  to  preserve  and  propagate  such  fish  and  game,  and  it 
shall  be  a  misdemeanor  to  trespass  thereon :  Provided,  That  no  pri- 
vate park  or  pond  shall  be  established  under  the  provisions  of  this 
section  so  as  to  contain  any  lands  or  waters  where  wild  game  or 
food  fishes  naturally  abound,  and  this  section  shall  not  be  construed 
so  as  to  permit  any  person  or  persons  to  barter  or  sell  at  any  time 
of  the  year  any  native  or  mountain  trout,  whether  raised  in  private 
parks  or  ponds  or  in  any  other  waters  within  the  State,  except  fish 
taken  from  Bear  Lake,  as  hereinafter  provided. 

The  owner  or  owners  of  private  fish  parks  or  ponds,  or  any  other 
person  or  persons,  may  barter  or  sell  any  kind  of  fish  raised  or 
grown  in  such  private  fish  parks  or  ponds,  except  native  or  mountain 
trout;  provided  that  the  owner  or  owners  of  such  private  fish  park 
or  pond  shall,  before  selling  any  fish  from  the  same,  make  applica- 
tion, showing  to  the  State  Game  Warden,  by  affidavit  describing  ac- 
curately such  pond,  where  located,  when  such  pond  was  started  and 
stocked  with  fish,  from  whence  the  fish  were  procured,  the  kind  of 
fish  to  be  sold  or  shipped,  and  the  railroad  station  from  where  he  de- 
sires to  ship  such  fish ;  upon  a  satisfactory  showing  being  so  made  to 
the  State  Fish  and  Game  Warden  that  such  private  park  or  pond  is  in 
fact  a  private  park  or  pond  within  the  meaning  of  this  section,  and 
that  the  fish  desired  to  be  shipped  have  been  raised  in  said  pond,  and 
upon  the  payment  of  the  sum  of  ten  dollars,  the  State  Game  Warden 
shall  issue  to  the  owner  or  owners  of  such  private  park  or  pond  a 


Ch.  1.  FISH  AND  GAME  LAW  669 


permit  to  ship  such  fish.  Said  permit  must  contain  the  date  when 
issued,  to  whom  issued,  the  number,  the  name  and  location  of  the 
park  or  pond  from  whence  the  fish  are  to  be  shipped,  and  also  the 
station  from  which  the  shipments  are  to  be  made :  Provided  further, 
That  in  cases  where  private  parks  or  ponds  have  been  established  upon 
lands  and  waters  where  wild  game  and  food  fishes  naturally  abound, 
prior  to  January  1,  1903,  the  State  Game  Warden  may,  in  his  discre- 
tion, upon  an  investigation,  issue  permits  and  allow  the  owners  of 
said  ponds  to  sell  fish  from  said  ponds  not  prohibited  by  this  chapter. 

All  permits  shall  continue  in  force  from  the  date  of  issuance  until 
the  31st  day  of  January  following  their  issue,  and  may  be  revoked 
at  any  time  by  the  State  Game  Warden  where  he  has  reason  to  believe 
that  native  or  mountain  trout  have  been  sold  from  said  ponds,  or  for 
any  other  good  cause  at  his  discretion.  Such  permit  shall  be  issued  in 
triplicate,  one  copy  to  be  given  to  the  shipper,  one  to  the  railroad  or 
express  agent  at  the  station  from  which  shipments  will  be  made,  and 
the  third  copy  to  be  placed  on  file  in  the  State  Game  Warden's  office. 
A  copy  of  the  bill  of  lading  for  each  and  every  shipment  must  be  de- 
livered or  mailed  to  the  State  Game  Warden  on  the  day  shipment  is 
made,  by  the  shipper. 

It  is  further  provided  that  it  will  be  a  misdemeanor  for  any  ex- 
press company,  railroad  company,  or  other  transportation  company 
or  common  carrier  of  any  kind  to  receive  any  fish  of  any  kind  what- 
ever for  shipment  unless  they  have  in  their  possession  a  duplicate  of 
such  shipping  permit  above  described.  And  it  shall  be  a  misdemeanor 
to  take  the  fish  or  spawn  from  any  of  the  lakes  or  streams  of  this 
State  and  place  them  in  private  ponds  or  parks  at  any  time  of  the 
year,  and  it  shall  also  be  a  misdemeanor  for  any  person  or  persons  to 
sell  or  offer  for  sale  any  fish  not  propagated  or  grown  in  a  private 
park  or  pond  as  above  provided. 


Historical:  Laws  1905,  2  57,  Sec.  3; 
amended  Laws  1907,  112,  Sec.  3.  Omit- 
ting the  first  sentence  which  is  con- 
tained in  Sec.  7183. 

Private  Ponds:  A  person  or  corpo- 
ration may  establish  a  private  pond 
to  propoxate  fish  in  water  on  his  own 
premises  where  fish  do  not  naturally 
abound,  and  may  propoxate  and  grow 
fish  therein,  and  may  sell  the  same 
himself  directly  to  the  consumer,  but 
no  other  person  can  sell  the  same. 
State  v.  Dolan  (1905)  11  Ida.  256;  81 
Pac.  640. 

Ponds  which  are  natural  spawn- 
ing grounds  for  trout  and  other  food 
fish,   cannot  be   made   private  ponds 


within  the  meaning  of  this  section, 
but  private  ponds  can  only  be  es- 
tablished in  waters  where  food  fishes 
do  not  naturally  abound.  lb.* 

Same — Action  for  Damages:  The 

right  to  construct,  maintain  and  stock 
with  fish  a  private  pond  is  statutory, 
and  in  order  to  maintain  an  action 
for  damages  resulting  from  alleged 
releasing  of  fish  from  an  alleged  pri- 
vate pond,  the  complaint  must  show 
that  the  pond  was  established  and 
stocked  with  fish  in  accordance  with 
the  provisions  of  this  section.  Sher- 
wood v.  Stephens  (1907)  13  Ida. 
90  Pac.  345. 


Restrictions  on  Catching  and  Selling  Fish. 

Sec.  7186.  It  shall  be  unlawful  for  any  person  or  persons  to  catch 
or  kill  any  species  of  fish  whatever  in  any  of  the  streams,  rivers,  lakes, 
reservoirs  or  waters  of  this  State  with  any  seine,  net,  spear,  weir, 
fence,  basket  trap,  gill  net,  dip  net,  or  any  other  contrivance,  except 
in  Bear  Lake  and  in  that  lake  only  from  July  15  to  May  1  following : 
Provided,  hoivever,  That  it  shall  be  lawful  to  catch  any  kind  of  fish 
with  the  hook  and  line  attached  to  a  pole  or  held  in  the  hand,  at  any 
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rime  of  the  year.  And  it  is  further  provided  that  salmon  may  be 
speared  or  caught  on  a  four  inch  snag  hook.  It  shall  be  unlawful  to 
catch  any  kind  of  fish  through  the  ice  at  any  time  of  the  year,  or  to 
fish  within  three  hundred  feet  of  a  fish  ladder,  in  any  public  water. 

It  shall  be  unlawful  for  any  person  or  persons  to  sell  or  offer  for 
sale  any  species  of  fish  protected  by  this  chapter,  at  any  time  of  the 
year  except  as  provided  in  the  preceding  section.  It  is  provided,  how- 
ever, that  before  any  person  or  persons  shall  use  a  seine  in  the  waters 
of  Bear  Lake,  such  person  or  persons  shall  first  procure  the  presence 
of  some  person  authorized  or  appointed  by  the  State  Game  Warden, 
and  such  person  thus  appointed  shall  receive  as  compensation  not  to 
exceed  three  dollars  per  day  from  the  person  or  persons  drawing  the 
seine.,  and  the  fish  so  caught  or  taken  from  said  Bear  Lake  may  be  sold 
upon  a  permit  issued  by  the  State  Game  Warden. 

It  shall  be  unlawful  for  any  person  to  catch  from  the  public  waters 
more  than  twenty  pounds  of  trout,  bass,  catfish,  grayling  or  sunfish  in 
any  one  day,  or  to  have  in  their  possession  more  than  thirty  pounds 
of  these  fish  so  taken  at  any  one  time,  or  to  kill  or  destroy  or  have  in 
possession  for  any  purpose  any  trout  or  black  bass  from  the  public 
waters,  less  than  four  inches  in  length,  and  the  possession  of  su.cn 
fish  shall  be  a  misdemeanor. 

Historical:   Laws  190  5,  2  57,  Sec.  4; 
amended  Laws  1907,  11.2,  Sec.  4. 

Protection  of  Fish  From  Poison  and  Explosives. 

Sec.  7187.  It  shall  be  unlawful  for  the  owner  or  owners  of  any 
saw  mill,  reduction  works,  smelters,  refining  or  concentration  works, 
or  any  of  the  employees  thereof,  or  any  other  person  or  persons 
whomsoever,  to  deposit,  throw,  or  in  any  way  permit  to  pass,  into 
any  natural  stream  or  lake,  any  sawdust,  chemicals,  or  other  sub- 
stances that  will  or  may  tend  to  the  destruction  or  driving  away  from 
such  waters,  of  any  fish,  or  to  kill  any  fish  by  the  use  of  poison  or  de- 
leterious drugs,  or  by  the  use  of  any  explosive  substance,  or  to  ex- 
plode or  cause  to  be  exploded,  any  powder,  hercules  powder,  dynamite, 
nitro-glycerine,  lime  gas,  or  other  explosive  substances,  for  the  pur- 
pose of  catching,  killing  or  destroying  any  kind  of  fish:  Provided, 
That  if  it  shall  become  necessary  for  any  person  or  persons  to  use 
any  of  said  explosives  for  the  purpose  of  internal  improvement  in  any 
of  the  streams  or  lakes  of  this  State,  such  person  or  persons,  before 
using  such  explosives,  must  procure  permission  from  the  county 
commissioners,  or  the  State  Fish  and  Game  Warden,  or  the  deputy 
warden  of  the  county  in  which  such  explosives  are  to  be  used:  Pro- 
vided, further,  That  nothing  in  this  chapter  contained,  shall  prevent 
the  owner  or  owners  of  any  quartz  mill  or  reduction  works  in  this 
State,  now  or  hereafter  to  be  located  upon  any  natural  stream  or  lake, 
from  operating  said  quartz  mill  or  reduction  works,  where  the  said 
owner  or  owners  thereof  shall  build  or  cause  to  be  built  a  suitable 
dam  to  be  used  in  connection  with  said  quartz  mill  or  reduction  works, 
for  preventing  any  deleterious  chemicals  from  flowing  into  such 
stream  or  lake. 

Historical:    Laws  1905,  257,  Sec.  6. 
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Fishways  and  Screens  in  Dams  and  Mill  Races. 

Sec.  7188.  It  shall  be  unlawful  for  any  person  or  persons,  assoc- 
ciation  or  associations,  corporation  or  corporations,  or  any  person 
whatsoever,  to  maintain  a  dam  in  any  stream  in  this  State,  unless 
a  proper  fishway  is  maintained  and  kept  therein  at  all  seasons  of  the 
year,  at  the  owner's  expense,  of  sufficient  kind  and  capacity  to  allow 
the  fish  of  such  stream  free  and  uninterrupted  passage  up  and  down 
the  stream,  which  fishway  must  be  constructed  according  to  plans 
and  specifications  that  will  be  furnished  by  the  State  Game  Warden 
upon  application.  The  State  Game  Warden,  his  deputies,  or  any  offi- 
cer authorized  to  enforce  the  provisions  of  this  chapter,  shall  open 
any  such  dam  not  containing  a  proper  fishway  and  keep  the  same  open 
until  a  proper  fishway  is  put  therein  by  the  owner. 

It  shall  be  unlawful  for  any  person  or  persons,  association  or  as- 
sociations, corporation  or  corporations,  to  build  or  maintain  any  dam 
that  will  be  the  means  of  killing  or  destroying  the  fish  passing  up  and 
down  said  stream. 

It  shall  be  unlawful  for  any  person  or  persons  to  operate  any  mill, 
factory,  power  plant  or  other  manufacturing  concern,  run  by  water 
power  and  having  either  head  or  tail  races,  without  first  furnishing 
and  maintaining  suitable  screens  or  other  device  to  prevent  the  fish 
from  entering  therein ;  said  screens  to  be  built  and  maintained  under 
the  direction  of  the  State  Game  Warden  and  at  the  expense  of  said 
owner  or  owners  or  operators  of  said  mill,  factory,  power  plant,  or 
other  manufacturing  concern.  The  violation  of  any  of  the  provisions 
of  this  section  is  a  misdemeanor  and  punishable  as  such. 

Historical:  Laws  1905,  257,  Sec.  16; 
amended  Laws  1907,  112,  Sec.  9. 

Screens  at  Headgates  of  Irrigating  Ditches. 

Sec.  7189.  All  persons,  companies,  corporations  or  communities  of 
persons,  who  have  heretofore  or  who  may  hereafter  divert  water  for 
irrigation  or  other  beneficial  purposes  from  any  of  the  natural 
streams,  or  other  natural  water  courses,  shall  erect  and  maintain  such 
appliance  or  appliances  at  the  head  of  the  ditch  or  canal,  for  the  pur- 
pose of  preventing  fish  from  entering  the  head  of  such  ditch  or  canal, 
as  the  State  Game  Warden  may  deem  suitable  and  necessary:  Pro- 
vided,, That  such  appliance  or  appliances  shall  in  no  way  affect  or  re- 
tard the  flow  of  water  in  such  ditch  or  canal.  In  case  of  failure  or 
neglect  or  refusal  so  to  do  after  ten  days'  notice  in  writing  has  been 
given  to  said  person,  company,  corporation  or  community  of  persons, 
owning  or  controlling  said  ditch  or  canal,  by  the  State  Game  Warden 
or  deputy,  then  said  appliance  or  appliances  shall  be  constructed  upon 
the  order  of  the  State  Game  Warden  or  deputy,  and  if,  on  demand  of 
the  State  Game  Warden,  the  owner  or  owners,  or  those  having  in 
control,  said  ditch  or  canal  upon  which  said  appliance  or  appliances 
have  been  so  constructed,  shall  refuse  to  pay  the  reasonable  expenses 
thereof,  then  the  said  State  Game  Warden  or  deputy  shall  bring  suit 
before  any  court  having  competent  jurisdiction,  in  the  manner  pro- 
vided by  law  for  the  recovery  of  debt. 

Historical:  Laws  190  5,  2  5  7,  Sec.  17; 
amended  Laws  190  7,  112,  Sec.  10. 
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Open  and  Closed  Season  for  Birds. 

Sec.  7190.  It  shall  be  unlawful  for  any  person  or  persons  to  kill, 
ensnare,  trap  or  destroy  any  Mongolian  pheasant,  Canadian  grouse, 
commonly  called  fool  hen,  or  swan  within  the  State  of  Idaho  for  a 
period  of  two  years  next  following  the  passage  of  this  chapter.  It 
shall  be  unlawful  for  any  person  or  persons  to  kill  or  destroy  any 
quail  within  the  State  of  Idaho,  except  between  the  first  day  of  No- 
vember and  the  first  day  of  December  of  each  year,  or  to  kill  more  than 
eighteen  of  these  birds  in  any  one  day,  or  to  sell  any  at  any  time. 
It  shall  be  unlawful  for  any  person  to  ensnare  or  trap  any  of  the 
birds  protected  by  this  chapter  at  any  time  of  the  year. 

It  shall  be  unlawful  for  any  person  to  kill  or  destroy  any  sage  hen, 
except  between  the  first  day  of  August  and  the  first  day  of  December, 
or  for  any  person  to  kill  more  than  twelve  of  these  birds  in  any  one 
day.  It  shall  be  unlawful  for  any  person  or  persons  to  kill  or  destroy 
any  species  of  snipe  or  plover,  except  between  the  fifteenth  day  of 
September  and  the  first  day  of  January  of  each  year.  It  shall  be  un- 
lawful for  any  person  or  persons  to  kill  or  destroy  any  grouse  except 
between  the  fifteenth  day  of  August  and  the  first  day  of  December,  or 
for  any  person  to  kill  more  than  twelve  of  these  birds  in  any  one  day. 
It  shall  be  unlawful  for  any  person  to  kill  or  destroy  any  partridge, 
pheasant,  turtle  dove  or  prairie  chicken,  except  between  the  first  day 
of  September  and  the  first  day  of  December,  or  for  any  person  to  kill 
more  than  twelve  of  these  birds  in  any  one  day. 

It  shall  be  unlawful  for  any  person  to  kill  or  destroy  any  wild 
duck,  except  between  the  fifteenth  day  of  September  and  the  first  day 
of  January,  or  for  any  person  to  kill  more  than  twenty-four  of  them 
in  any  one  day.  It  shall  be  unlawful  for  any  person  or  persons  to 
kill  or  destroy  any  wild  geese,  except  between  the  fifteenth  day  of 
September  and  the  first  day  of  January,  or  for  any  person  to  kill 
more  than  three  of  them  in  one  day. 

It  shall  be  unlawful  for  any  person  or  persons  to  destroy  the  nests, 
eggs,  or  young  birds  of  any  game  bird,  or  to  molest  such  game  birds  or 
their  young,  during  the  breeding  season,  and  any  person  or  persons 
found  guilty  of  destroying  the  nests,  or  destroying  game  birds  or 
their  young,  during  the  breeding  season  and  when  such  birds  are  pro- 
tected by  law,  shall  be  guilty  of  a  misdemeanor. 

Historical:   Laws  1905,  257,  Sec.  7;  tion,  it  having  been  in  force  for  two 
amended  Laws     1907,     112,     Sec.  5;.  years  at  the  time  of  the  proposed  sub- 
amended  ib.   474,  Sec.   1.   "Two"  in-  mission  of  these  Codes  to  the  Legis- 
serted  for  "four"  years  in  line  4  to  lature. 
preserve  the  effect  of  the  original  sec- 

Protection  of  Song  Birds. 

Sec.  7191.  It  shall  be  unlawful  for  any  person  or  persons  within 
the  State  of  Idaho  to  hunt,  kill,  capture  or  destroy  any  song,  insec- 
tivorous or  innocent  bird,  except  English  sparrow,  magpie  or  bee 
bird,  at  any  time  of  the  year,  or  to  destroy  the  eggs  or  nests  of  such 
birds. 

Historical:  Laws  1905,  25  7,  Sec.  11. 

Restrictions  on  Hunting  Game. 

Sec.  7192.    It  shall  be  unlawful  for  any  person  or  persons  to  pur- 
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sue,  capture  or  kill,  within  the  State  of  Idaho,  any  moose,  buffalo,  an- 
telope, beaver  or  caribou  at  any  time.  It  shall  be  unlawful  for  any 
person  or  persons  to  pursue,  hunt,  or  kill,  any  deer,  elk,  mountain 
sheep  or  mountain  goat,  at  any  time  except  between  the  15th  day  of 
September  and  the  31st  day  of  December  of  each  year.  It  shall  be  un- 
lawful at  any  time  to  kill  or  capture  any  of  the  above  named  animals 
by  means  of  any  pitfall,  trap  or  snare.  And  it  shall  be  unlawful  at  any 
time  of  the  year  for  any  person  or  persons  to  hunt,  chase,  or  capture 
with  dogs,  any  of  the  animals  herein  mentioned.  It  shall  be  unlawful 
during  the  open  season  of  the  year  for  any  person  to  hunt,  kill  or 
capture,  more  than  one  elk,  two  deer,  one  mountain  sheep,  one  ibex 
and  one  mountain  goat. 


Historical:  Laws  1905,  2  57,  Sees.  8 
and  9,  amended  Laws  1907,  112,  Sees. 
6  and  7.  This  section  comprises  only 
the  first  paragraph  of  Sec.  8,  and  the 


first  three  lines  of  Sec.  9.  The  re- 
mainder of  these  sections  appear  as 
independent  sections  of  this  chapter. 
(Sees.   7180,  7184.) 


Unlawful  Possession  of  Game  and  Prohibited  Appliances. 

Sec.  7193.  Any  person  who  shall  have  in  his  possession  any  game, 
fish  or  birds  taken  unlawfully  is  guilty  of  a  misdemeanor.  It  shall 
be  unlawful  to  store  or  receive  for  storage  any  game  or  fish  within 
this  State,  except  as  follows,  to-wit :  During  the  open  season  for  such 
game  or  fish,  when  the  same  is  stored  by  the  person  lawfully  in  pos- 
session thereof,  and  any  person  receiving  such  game  or  fish  for  cold 
storage  shall  be  guilty  of  a  misdemeanor  if  they  have  in  their  pos- 
session any  such  game  after  the  close  of  the  open  season  of  such  game. 
And  it  shall  be  unlawful  for  any  person  to  receive  such  fish  and  game 
for  cold  storage  without  first  receiving  from  the  owner  his  affidavit 
setting  forth  the  facts  required  to  be  set  forth  in  the  affidavit  provided 
for  in  Section  7184. 

Any  game  warden,  sheriff,  constable  or  other  officer  of  the  law 
may  at  any  time  seize  and  take  into  his  custody  any  game  or  fish 
or  any  portion  of  the  same,  which  he  may  find  at  any  time  in  the  pos- 
session of  any  person,  company  or  corporation  during  the  time  the 
killing  of  such  fish  or  game  is  not  permitted  by  the  laws  of  the  State. 

All  seines,  nets,  tackle,  powder,  explosives,  lime,  poisons,  drugs 
and  other  means  and  devices  for  unlawful  fishing,  taking  or  killing  of 
fish  of  any  kind,  found  in  the  possession  of  any  person  who  may  be 
detected  in  unlawfully  taking  fish  from  any  of  the  waters  of  the  State, 
shall  be  seized  by  the  officer  making  the  arrest,  and  if  it  appears  from 
the  evidence  before  the  magistrate  trying  the  case,  that  the  seines, 
nets,  powder,  explosives,  lime,  poisons,  drugs  and  other  means  and 
devices  for  taking  or  killing  fish  are  used,  or  were  about  to  be  used, 
or  intended  to  be  used,  for  the  unlawful  taking  of  fish,  the  same  are 
hereby  confiscated  and  shall  be  ordered  sold  by  the  magistrate  at 
public  or  private  sale,  and  the  proceeds  must  be  turned  over  to  the 
State  Game  Warden  to  be  applied  to  the  fish  and  game  fund:  Pro- 
vided, That  this  section  shall  not  apply  to  any  stuffed  carcasses,  heads 
or  horns,  or  skins  of  animals  or  birds  which  were  taken  or  captured 
during  the  season  allowed  therefor. 


Historical:  Laws  1905,  257,  Sec.  18, 
amended  Laws  1907,  112,  Sec.  11. 
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Unlawful  Transportation  of  Game. 

Sec.  7194.  It  shall  be  unlawful  for  any  person  or  persons,  railway, 
express  company,  stage  line  or  other  common  carrier  or  any  of  their 
agents,  or  employees  to  transport  or  to  receive,  or  to  have  in  his,  its, 
or  their  possession,  any  of  the  game  animals  or  birds  in  this  chapter 
mentioned,  or  any  species  of  fish  protected  by  this  chapter,  for  the 
purpose  of  transporting  the  same  out  of  this  State,  or  from  any  point 
in  this  State  to  any  other  point  for  the  purpose  of  offering  or  permit- 
ing  the  same  to  be  offered  for  sale,  except  that  it  shall  be  lawful  for 
them  to  accept  and  transport  to  any  point,  fish  from  private  fish 
ponds  for  which  a  permit  has  been  issued  as  heretofore  provided: 
Provided,  That  nothing  in  this  chapter  shall  be  construed  to  prevent 
shipping  or  transporting  mounted  heads  or  stuffed  birds  or  animals 
to  any  point  within  the  State,  when  such  birds  or  animals  were  not 
taken  or  killed  m  violation  of  the  provisions  of  this  chapter, 

Historical:  Laws  1905,  257,  Sec.  10,  I  Cited:  State  v.  Dolan  (1905)  11  Ida. 
amended  Laws  1907,  112,  Sec.  8.  I     256;  81  Pac.  640. 

Forest  Protection. 

Sec.  7195.    For  the  purpose  of  protecting  the  wild  game  of  the 
State  it  is  absolutely  necessary  to  protect  the  forests  of  the  State  from 
the  ravages  of  fire,  and  it  is  hereby  made  unlawful  and  a  misdemeanor 
for  any  person  or  persons  to  wilfully  or  maliciously  set  on  fire,  or 
cause  to  be  set  on  fire,  any  timber,  underbrush,  or  grass  upon  the 
public  domain,  in  this  State,  or  leave  or  suffer  fire  to  burn  unattended 
near  any  timber  whereby  such  timber  is  set  on  fire,  and  upon  con- 
viction thereof  the  offender  shall  be  punished  by  fine  not  exceeding 
three  hundred  dollars,  or  imprisonment  in  the  county  jail  for  a  period 
not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment- 
Historical:  Laws  1905,  257,  Sec.  13. 
Phraseology    slightly      changed  for 
grammatical  reasons'. 

Fires  to  Be  Extinguished. 

Sec.  7196.  That  any  person  who  shall  build  a  fire  in  or  near  any 
forest,  timber  or  other  inflammable  material  upon  the  public  domain 
shall,  before  leaving  said  fire,  totally  extinguish  the  same.  Any  per- 
son failing  to  do  so  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  punished  as  in  the  last  section  above  provided. 

Historical:   Laws  1905,  257,  Sec.  14. 

Game  Warden  and  Deputies  to  Enforce  Law. 

Sec.  7197.  It  is  hereby  made  the  duty  of  the  State  Game  Warden 
and  his  deputies  to  see  that  all  the  provisions  of  this  chapter  are  en- 
forced, and  they  are  hereby  given  authority  to  arrest,  without  a  war- 
rant, any  person  or  persons  found  violating  the  same. 

Historical:  Laws  1905,  257,  Sec.  15. 

Enforcement  of  Chapter. 

Sec.  7198.  It  is  hereby  made  the  duty  of  the  State  Fish  and  Game 
Warden  and  all  deputies  appointed  under  the  provision  of  this  chap- 
ter, and  every  sheriff,  deputy  sheriff,  city  marshal,  constable  and  po- 
lice officer,  within  their  respective  jurisdictions  in  the  State  of  Idaho, 
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to  enforce  all  the  provisions  of  this  chapter,  and  all  laws  for  the  pro- 
tection of  fish  and  game;  and  such  sheriff,  deputy  sheriff,  constable, 
city  marshal,  police  officers  and  each  of  them,  by  virtue  of  their  elec- 
tion or  appointment,  are  hereby  created  and  constituted  ex-officio  fish 
and  game  wardens  for  their  respective  jurisdictions;  and  they  and 
each  of  them,  and  each  and  every  fish  and  game  warden  appointed  un- 
der the  provisions  of  this  chapter,  shall  have  authority,  and  it  shall  be 
their  duty,  to  inspect  all  depots,  cars,  warehouses,  cold  storage  rooms, 
storerooms,  hotels,  restaurants,  markets,  and  all  packages  and  boxes 
held  either  for  storage,  shipment  or  sale  which  they  shall  have  reason 
to  believe  contain  evidence  of  the  violation  of  this  chapter,  and  each 
of  said  officers  shall  have  power  and  is  hereby  authorized,  to  search 
the  tents,  wagons,  camps  or  packs  of  any  person  or  persons  in  this 
State  when  they  shall  have  good  reason  to  believe  that  such  person  or 
persons  have  in  their  possession  any  game  animals,  birds  or  fish  taken 
in  violation  of  any  of  the  provisions  of  this  chapter,  with  or  without 
a  search  warrant. 

Any  officer  authorized  to  enforce  the  fish  and  game  laws  of  this 
State  shall  have  power,  and  it  is  hereby  made  his  duty,  to  arrest  all 
persons  violating  any  of  the  provisions  of  this  chapter,  and  cause 
such  persons  to  be  taken  before  the  proper  court  for  examination  or 
trial  as  provided  by  law,  either  with  or  without  a  warrant. 

All  necessary  expenses  incurred  in  transporting  and  keeping  a 
prisoner  arrested  under  this  chapter,  shall  be  paid  out  of  the  State 
fish  and  game  fund,  upon  the  sworn  statement  of  the  deputy  warden 
making  the  arrest,  approved  by  the  State  Game  Warden,  and  if  ar- 
rested by  the  State  Game  Warden  upon  his  sworn  statement. 

Historical:  Laws  1905,  257,  Sec.  12. 

Punishment  for  Violations  of  Chapter. 

Sec.  7199.  Any  person  or  persons,  company  or  corporation,  agent 
or  employee  who  shall  wilfully  violate  any  part  of  any  of  the  provi- 
sions of  any  section  or  provision  whatever  of  this  chapter,  shall  be 
guilty  of  a  misdemeanor,  and  upon  a  conviction  thereof  shall  be  fined 
in  a  sum  not  less  than  ten  dollars  nor  more  than  three  hundred  dollars, 
and  the  costs  of  the  prosecution,  or  by  imprisonment  in  the  county 
jail  for  a  period  not  to  exceed  six  months,  or  may  be  punished  by  both 
such  fine  and  imprisonment  within  the  discretion  of  the  court:  Pro- 
vided, however,  That  any  person  or  persons,  company  or  corporation, 
agent  or  employee,  who  shall  violate  any  of  the  provisions  in  regard 
to  the  sale  or  shipping  of  fish,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  not  less  than  one  hundred  dol- 
lar and  not  more  than  three  hundred  dollars  for  each  offense,  or  im- 
prisoned in  the  county  jail  for  a  period  not  less  than  sixty  days  nor 
more  than  six  months,  or  may  be  punished  by  both  such  fine  and  im- 
prisonment; and,  Provided  further,  Any  person  or  persons,  company 
or  corporation,  agent  or  employee  convicted  of  selling  or  shipping  fish 
in  violation  of  the  provisions  of  this  chapter  shall  forfeit  his  permit 
therefor. 

Historical:  Laws  190  5,  2  5  7,  Sec.  19,  I  This  section  specifically  enumerated 
amended  Laws    1907,     112,     Sec.  12.     I     nearly  all  of  the  sections  of  the  act, 
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and  then  followed  "or  any  section  or 
provision     whatever",     etc.   For  the 


tion  is  here  omitted,  as  it  is  covered  by 
the  included  general  provision. 


sake  of  brevity  the  specific  enumera- 

Pro seditions  for  Violation. 

Sec.  7200.  All  actions  brought  for  violation  of  the  provisions  of 
this  chapter  shall  be  in  the  name  of  the  State  of  Idaho  and  shall  be 
prosecuted  by  the  county  attorney  for  the  county  in  which  said  action 
is  commenced.  And  the  justice  of  the  peace  or  court  trying  such 
action  shall,  in  all  cases  of  conviction  under  this  chapter,  whenever 
any  fine  is  imposed,  order  as  part  of  the  judgment  of  the  court  that 
the  offender  shall  be  committed  to  jail,  there  to  remain  until  said  fine 
and  costs  are  fully  paid  or  otherwise  legally  discharged. 

Historical:  Laws  1905,  2  57,  Sec.  20. 

Arrest  of  Offenders. 

Sec.  7201.  Any  fish  and  game  warden  appointed  under  the  provi- 
sions of  this  chapter,  and  any  sheriff,  deputy  sheriff,  constable,  city 
marshal,  or  police  officer  may,  without  warrant,  arrest  any  person, 
by  him  found  violating  any  of  the  provisions  of  this  chapter,  and 
take  such  person  therefor  before  a  justice  of  the  peace,  probate  or 
municipal  judge  having  jurisdiction,  who  shall  without  delay  try  and 
determine  the  matter,  and  enter  judgment  according  to  the  allegations 
and  proof. 

Historical:  Laws  19  05,  257,  Sec.  25. 

Disposal  of  Fines  Collected. 

Sec.  7202.  Upon  the  arrest  and  conviction  of  any  person  or  per- 
sons for  violating  any  of  the  provisions  of  the  fish  and  game  laws  of 
this  State,  the  whole  of  the  fine,  when  collected,  shall  be  paid  to  the 
deputy  fish  and  game  warden  on  the  first  day  of  each  month,  and  shall 
on  the  10th  day  of  each  month  be  remitted  to  the  State  Fish  and  Game 
Warden,  and  on  the  15th  day  of  each  month  be  remitted  by  the  State 
Fish  and  Game  Warden  to  the  State  Treasurer,  and  shall,  by  the 
State  Treasurer,  be  placed  to  the  credit  of  the  State  Fish  and  Ga:ne 
Fund. 

Historical:  Laws  1905,  257,  Sec.  24. 

Neglect  of  Officers  to  Enforce  Law. 

Sec.  7203.  Any  officer,  under  the  provisions  of  this  chapter,  whose 
duty  it  is  to  enforce  this  law,  shall  be  guilty  of  a  misdemeanor  who 
neglects  or  refuses  to  perform  any  of  the  duties  required  to  be  per- 
formed by  him  under  any  of  the  provisions  of  this  chapter. 

Historical:   Laws  1905,  257,  Sec.  26. 
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7208.  Vagrancy. 

7209.  Circulating  illegal  money. 
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7211.  Abuse  of  school  teachers. 

7212.  Offenses  against  railroads. 
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Section 
7213.  Same: 


7219 
7220 


Trainmen  may  arrest. 

7214.  Same:     Accused   to    be  taken 
before  magistrate. 

7215.  Flag-  desecration. 

7216.  Indians  carrying  arms. 

7217.  Peace   officers   to   disarm  In- 
dians. 

Cross   Reference  Headings. 


Indian  a.gent: 


Section 

7218.    Notification  of 
Sale  of  arms. 

Shipping  loaded  firearms. 

Illicit  conveyance  of  articles 
into  Penitentiary. 


Neglect  of  telegraph  operator  to  give 
notice  of  delayed  trains. 

Employers  failing  to     record  state- 
ments. 

Keeping  employment  bureau  without 
license. 

Working  laborers  over  eight  hours. 

Unlawful  employment  of  aliens. 

Making  anti-union  contracts  with  em- 
ployees: 


without  au- 


Compiling  abstracts 
thority. 

Hunting  on  enclosed  lands. 

Permitting  stock  to  run  at  large 
towns. 

Permitting  animals  to  run  at  large 
herd  districts. 

Violation  of  liquor  license  laws. 

Absence     of     militia     members  from 
drills. 


in 


in 


Refusal  to  Deliver  Telegraph  Message. 

Sec.  7205.  Every  agent,  operator,  or  employee  of  any  telegraph 
office,  who  wilfully  refuses  or  neglects  to  send  any  message  received 
at  such  office  for  transmission,  or  wilfully  postpones  the  same  out  of 
its  order,  or  wilfully  refuses  or  neglects  to  deliver  any  message  re- 
ceived by  telegraph,  is  guilty  of  a  misdemeanor.  Nothing  herein  con- 
tained shall  be  construed  to  require  any  message  to  be  received,  trans- 
mitted, or  delivered  unless  the  charges  thereon  have  been  paid  or 
tendered. 


Historical:    Rev.  St.  1887,  Sec.  7205. 

California  Legislation:  Same  with 
additional  provisions:  Pen.  Code  1872, 


Sec.  638;  Deering's  Code,  ib.;  simi- 
lar as  amended:    Kerr's  Code,  ib. 


Appropriating  Information  From  Message. 

Sec.  7206.  Every  agent,  operator,  or  employee  of  any  telegrapn 
office,  who  in  any  way  uses  or  appropriates  any  information  derived 
by  him  from  any  private  message  passing  through  his  hands,  and 
addressed  to  any  other  person,  or  in  any  other  manner  acquired  by 
him  by  reason  of  his  trust  as  such  agent,  operator  or  employee,  or 
trades  or  speculates  upon  any  such  information  so  obtained,  or  in  any 
manner  turns,  or  attempts  to  turn,  the  same  to  his  own  account,  profit 
or  advantage,  is  guilty  of  a  misdemeanor. 


Historical:   Rev.  St.  1887,  Sec.  72  06. 

California  Legislation:  Same  except 
as  to  punishment:    Pen.   Code  1872, 


Sec.  639;  Deering's  Code,  ib.;  as 
amended  includes  telephone  mes- 
sages:    Kerr's  Code,  ib. 


Clandestinely  Learning  Contents  of  Message. 

Sec.  7207.  Every  person  who,  by  means  of  any  machine,  instru- 
ment, or  contrivance,  or  in  any  other  manner,  wilfully  and  fraudu- 
lently reads,  or  attempts  to  read,  any  message,  or  to  learn  the  con- 
tents thereof,  whilst  the  same  is  being  sent  over  any  telegraph  line, 
or  wilfully  and  fraudulently,  or  clandestinely,  learns  or  attempts  to 
learn  the  contents  or  meaning  of  any  message,  while  the  same  is 
in  any  telegraph  office,  or  is  being  received  thereat  or  sent  therefrom, 
or  who  uses  or  attempts  to  use,  or  communicates  to  others,  any  in- 
formation so  obtained,,  is  guilty  of  a  misdemeanor. 
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Historical:  Rev.  St.  1887,  Sec.  7207. 

California  Legislation:  Same  except 
"is  punishable  as  provided  in  Section 
639"  for  "is  guilty  of  a  misdemean- 


or": Pen.  Code  1872,  Sec.  640;  Deer- 
ing's Code,  ib.;  as  amended  includes 
telephone  messages:    Kerr's  Code,  ib. 


Vagrancy. 

Sec.  7208.  Every  person  without  visible  means  of  living,  who  has 
the  physical  ability  to  work,  and  who  does  not  for  the  space  of  ten 
days  seek  employment,  nor  labor  when  employment  is  offered  him; 
every  healthy  beggar  who  solicits  alms  as  a  business;  every  person 
who  roams  about  from  place  to  place  without  any  lawful  business; 
every  idle  or  dissolute  person,  or  associate  of  known  thieves,  who 
wanders  about  the  streets  at  late  or  unusual  hours  of  the  night,  or 
who  lodges  in  any  barn,  shed,  shop,  outhouse,  or  place  other  than 
such  as  is  kept  for  lodging  purposes,  without  the  permission  of  the 
owner  or  party  entitled  to  the  possession  thereof,  every  lewd  and  dis- 
solute person,  who  lives  in  and  about  houses  of  ill-fame,  and  every 
common  prostitute  and  common  drunkard,  is  a  vagrant,  and  pun- 
ishable by  imprisonment  in  the  county  jail  not  exceeding  ninety  days. 


Historical:  Rev.  St.  1887,  Sec.  7208. 
See  13  Ter.  Ses.   (1885)   200,  Sec.  1. 

California  Legislation:  Same  except 
"except  a  California  Indian"  inserted 
after  "person",  line  1,  and  "vessel"  in- 
serted after  "outhouse",  line  8:  Pen. 
Code  1872,  Sec.  647;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Complaint:  A  complaint  charging 
that  defendant  is  an  idle,  dissolute 
person  without  any  lawful  business, 
that  he  roams  about  the  streets  of 


the  city  at  late  and  unusual  hours  of 
the  night  and  lives  in  and  about  a 
house  of  ill-fame,  sufficiently  charges 
the  crime  of  vagrancy.  State  v. 
Preston  (1894)  4  Ida.  215;  38  Pac. 
694. 

Action  for  Slander:  The  fact  that 
this  section  declares  a  woman  pros- 
titute to  be  a  vagrant  and  punishable 
as  such,  does  not  make  a  charge  that 
a  woman  is  a  common  prostitute  ac- 
tionable per  se.  Douglas  v.  Douglas 
(1895)   4  Ida.  293;  38  Pac.  934. 


Circulating  Illegal  Money. 

Sec.  7209.  Every  person  who  makes,  issues,  or  puts  in  circula- 
tion, any  bill,  check,  ticket,  certificate,  promissory  note,  or  the  paper 
of  any  bank,  to  circulate  as  money,  except  as  authorized  by  the  laws 
of  the  United  States,  for  the  first  offense,  is  guilty  of  a  misdemeanor, 
and  for  each  and  every  subsequent  offense,  is  guilty  of  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  7209. 
Cr.  and  P.   (1864)   Sec.  149 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  648; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Sending  Threatening  Letters. 

Sec.  7210.  Every  person  who  knowingly  and  wilfully  sends  or 
delivers  to  another  any  letter  or  writing,  whether  subscribed  or  not, 
threatening  to  accuse  him  or  another  of  a  crime,  or  to  expose  or 
publish  any  of  his  failings  or  infirmities,  is  guilty  of  a  misdemeanor. 


Historical:  Rev.  St.  1887,  Sec.  7210. 
See  Cr.  and  P.  (1864)  Sec.  116. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  650; 
ib.;  Kerr's  Code.  ib. 


Deering's  Code. 


Cross  Reference:  Sending  threaten- 
ing letters  for  purpose  of  extortion: 
Sec.  7085. 


Abuse  of  School  Teachers. 

Sec.  7211.  Every  parent,  guardian,  or  other  person,  who  up- 
braids, insults  or  abuses  any  teacher  of  the  public  schools,  in  the 
presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a  misdemeanor. 
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Historical:   Rev.  St.  1887,  Sec.  7211.  ing-'s   Pen.   Code,     Sec.     654;  Kerr's 

California  Legislation:  Same:  Deer-  Code,  Sec.  653b. 

Offenses  Against  Railroads. 

Sec.  7212.  Any  person  disturbing  the  peace  of  any  traveler  on  any 
railway  train,  or  breaking  the  seal  or  forcibty  entering  any  car,  or 
disturbing  the  contents  of  any  car,  or  breaking  any  package  therein, 
or  breaking  any  package  left  at  any  depot  for  transportation  or  de- 
livery, shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment. 

Historical:   Rev.  St.  1887,  Sec.  7212. 

Same:   Trainmen  May  Arrest. 

Sec.  7213.  A  conductor,  or  other  person  having  charge  of  any 
railway  train  in  this  State,  section  foreman,  or  station  agent,  of  any 
railway  company,  shall  have  power  to  arrest,  without  a  warrant,  any 
person  violating  any  provision  of  the  preceding  section. 

Historical:   Rev.  St.  1887,  Sec.  7213. 

Same:  Accused  to  Be  Taken  Before  Magistrate. 

Sec.  7214.  When  an  arrest  is  made  without  a  warrant  by  any  per- 
son authorized  to  make  arrests  under  the  provisions  of  the  preceding 
section,  the  person  arrested  must  be  taken  to  the  most  accessible 
magistrate,  without  unnecessary  delay,  and  a  complaint  stating  the 
charge  against  the  party  must  be  made  before  such  magistrate,  and 
the  magistrate  before  whom  such  charge  is  made,  if  the  offense  is 
triable  before  him,  shall  have  full  jurisdiction  over  such  offense  and 
the  defendant,  to  try  and  determine  said  offense.  If  he  have  not 
jurisdiction,  he  must  send  the  papers  and  the  defendant  to  the  most 
convenient  magistrate  that  has  jurisdiction,  and  said  last  named 
magistrate  shall  have  full  power  to  try  and  determine  said  offense. 

Historical:  Rev.  St.  1887,  Sec.  7214.  lay"  is  transposed    for  grammatical 

The  phrase  "without  unnecessary  de-  reasons. 

Flag  Desecration. 

Sec.  7215.  Any  person  who  in  any  manner,  for  exhibition  or  dis- 
play, shall  place  or  cause  to  be  placed,  any  word,  figure,  mark,  pic- 
ture, design,  drawing,  or  any  advertisement,  of  any  nature,  upon  any 
flag,  standard,  color  or  ensign  of  the  United  States,  or  State  flag  of 
this  State  or  ensign,  or  shall  expose,  or  cause  to  be  exposed,  to  public 
view  any  such  flag,  standard,  color  or  ensign,  upon  which  shall  have 
been  printed,  painted,  or  otherwise  placed,  or  to  which  shall  be  at- 
tached, appended,  affixed,  or  annexed,  any  word,  figure,  mark,  pic- 
ture, design,  or  drawing,  or  any  advertisement  of  any  nature,  or  who 
shall  expose  to  public  view,  manufacture,  sell,  expose  for  sale, 
give  away,  or  have  in  possession  for  sale,  or  to  give  away,  or  for 
use  for  any  purpose,  any  article,  or  substance,  being  an  article  of 
merchandise,  or  receptacle  of  merchandise,  or  article  or  thing  for 
carrying  or  transporting  merchandise,  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise  placed,  a  representation  of 
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any  such  flag,  standard,  color,  or  ensign,  to  advertise,  call  attention 
to,  decorate,  mark,  or  distinguish  the  article,  or  substance,  on  which 
so  placed,  or  who  shall  publicly  mutilate,  deface,  defile,  or  defy, 
trample  upon,  or  cast  contempt,  either  by  words  or  act,  upon  any 
such  flag,  standard,  color,  or  ensign,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  for  not  more  than  thirty  days,  or  both, 
in  the  discretion  of  the  court,  and  shall  also  forfeit  a  penalty  of  fifty 
dollars  for  each  such  offense,  to  be  recovered  with  costs  in  a  civil 
action,  or  suit,  in  any  court  having  jurisdiction.  Such  action  or 
suit  may  be  brought  by  and  in  the  name  of  any  citizen  of  this  State, 
and  such  penalty  when  collected,  less  the  reasonable  cost  and  expense 
of  action  or  suit  and  recovery,  to  be  certified  by  the  auditor  of  the 
county  in  which  the  offense  is  committed,  shall  be  paid  into  the  treas- 
ury of  such  county;  and  two  or  more  penalties  may  be  sued  for  and 
recovered  in  the  same  action  or  suit.  The  words,  flag,  standard,  color 
or  ensign,  as  used  in  this  subdivision  or  section,  shall  include  any  flag, 
standard,  color,  ensign,  or  any  picture  or  representation,  of  either 
thereof,  made  of  any  substance,  or  represented  on  any  substance,  and 
of^any  size,  evidently  purporting  to  be,  either  of  said  flag,  standard, 
color  or  ensign,  of  the  United  States  of  America,  or  a  picture  or  rep- 
resentation of  either  thereof,  upon  which  shall  be  shown  the  colors, 
the  stars,  and  the  stripes,  in  any  number  of  either  thereof,  or  by 
^hieh  the  person  seeing  the  same,  without  deliberation  may  believe 
the!  same  to  represent  the  flag,  colors,  standard,  or  ensign  of  the 
United  States  of  America. 

Mfithe  possession  by  any  person  other  than  a  public  officer,  as  such, 
of  any.  such  flag,  standard,  color  or  ensign,  on  which  shall  be  any- 
thing made  unlawful  at  any  time  by  this  section,  or  of  any  article 
or  substance  or  thing  on  which  shall  be  anything  made  unlawful  at 
any  time  by  this  section,  shall  be  presumptive  evidence  that  the  same 
is  in  violation  of  this  section. 

When,  by  any  statute  of  this  State,  the  use  of  the  flag  of  the 
United  States  of  America,  or  of  any  picture  or  representation  of  such 
flag,  is  made  penal  or  unlawful,  such  statute  shall  not  apply  to  any 
act  permitted  by  the  statutes  of  the  United  States  of  America  or  by 
the  "United  States  army  and  navy  regulations,  nor  shall  it  be  con- 
strued to  apply  to  a  newspaper,  periodical,  book,  pamphlet,  circular, 
certificate,  diploma,  warrant  or  commission  of  appointment  to  office, 
ornamental  picture,  article  of  jewelry,  or  stationery  for  use  in  cor- 
respondence, on  any  of  which  shall  be  printed,  painted  or  placed,  said 
flag,  disconnected  from  any  advertisement. 


Historical:  Laws  1905,  32  8,  Sees.  1, 
2.  The  words  "after  this  act  takes  ef- 
fect" and  other  phrases  relating  to 
the  taking  effect  of  the  act,  occurring 


at  various  places  in  the  original  sec- 
tion, are  omitted  as  now  obsolete,  the 
act  having  been  in  effect  for  over 
three  years. 


Indians  Carrying  Arms. 

Sec.  7216.  It  shall  be  unlawful  for  any  Indian  who  is  connected 
with  any  United  States  Indian  agency,  to  have  in  his  possession,  or 
to  bear,  firearms  beyond  the  limits  of  the  county  or  counties  within 
which  the  reservation  is  situated  during  the  close  game  season,  be- 
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tween  the  first  day  of  January  and  the  first  day  of  September  in 
each  year. 

Historical:   Laws  1899,  361,  Sec.  1. 

Peace  Officers  to  Disarm  Indians. 

Sec.  7217.  A  violation  of  the  foregoing  section  shall  be  deemed 
a  misdemeanor,  and  it  shall  be  the  duty  of  any  sheriff,  constable, 
or  other  peace  officer  of  the  county  where  the  offense  shall  be  com- 
mitted, to  forthwith  disarm  such  Indian,  and  to  hold  such  firearm  or 
firearms  subject  to  redemption,  upon  payment  to  the  officer  of  the 
sum  of  ten  dollars,  one-half  of  which  sum  shall  go  to  the  officer  per- 
forming the  service,  and  the  remaining  one-half  to  be  paid  into  the 
county  treasury  for  the  benefit  of  the  school  fund  of  said  county. 

Historical:    Laws  1899,  361,  Sec.  2. 

Notification  of  Indian  Agent:  Sale  of  Arms. 

Sec.  7218.  Upon  taking  possession  of  the  firearms  as  provided  in 
the  preceding  section,  the  officer  shall  immediately  notify,  by  mail, 
the  agent  at  the  Indian  agency  to  which  the  Indian  belongs,  that  he 
holds  such  firearms  subject  to  redemption  as  herein  provided,  and  if 
the  same  be  not  redeemed  within  a  period  of  thirty  days  after  the 
deposit  of  such  notice  in  the  post  office,  then  such  firearms  shall  be 
sold  by  the  officer,  in  the  same  manner  provided  for  sales  upon  exe- 
cution out  of  justices'  courts,  the  proceeds  to  be  applied  first  to  the 
payment  of  the  costs  and  expenses  of  the  sale,  together  with  a  fee 
of  five  dollars  to  the  officer  performing  the  service,  the  balance  to 
be  paid  into  the  county  treasury  for  the  benefit  of  the  school  fund  of 
said  county. 

Historical:    Laws  1899,  361,  Sec.  3. 

Shipping  Loaded  Firearms. 

Sec.  7219.  Every  person  who  ships,  or  causes  to  be  shipped,  or 
delivers  or  causes  to  be  delivered,  to  any  railroad,  express,  or  stage 
company,  or  to  any  other  common  carrier,  for  shipment  as  baggage 
or  otherwise,  any  loaded  pistol,  revolver,  rifle,  shotgun  or  other  fire- 
arm, is  guilty  of  a  misdemeanor. 

Historical:    Laws  1903,  345,  Sec.  1. 

Illicit  Conveyance  of  Articles  Into  Penitentiary. 

Sec.  7220.  If  any  person  delivers  or  procures  to  be  delivered,  or 
has  in  his  possession  with  intent  to  be  delivered,  to  a  convict  of  the 
Idaho  State  Penitentiary,  or  deposits  or  conceals  in  or  about  the  Pen- 
itentiary or  dependencies  thereon,  or  upon  any  lands  belonging  or 
pertaining  thereto,  or  in  any  wagon  or  other  vehicle  going  into  the 
premises  belonging  to  the  said  Penitentiary,  any  letter,  article  or 
thing  with  the  intent  that  a  convict  confined  in  said  penitentiary  shall 
obtain  or  receive  the  same,  or  if  any  person  receives  from  any  convict 
of  said  penitentiary  any  letter,  article  or  thing  with  intent  to  convey 
the  same  out  of  the  penitentiary  contrary  to  the  rules  and  regula- 
tions thereof,  and  without  the  knowledge  and  permission  of  the  war- 
den of  said  penitentiary,  or  if  any  person  shall  purchase,  exchange, 
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take  or  receive  from  any  convict  thereof  while  he  may  be  working 
outside  the  walls  of  said  Penitentiary,  any  letter,  article  or  thing, 
whether  State  or  other  property,  manufactured  or  used  in  and  about 
said  Penitentiary,  without  the  knowledge  and  permission  of  the  war- 
den of  said  Penitentiary,  such  person  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  a  fine  not  ex- 
ceeding three  hundred  dollars,  or  imprisonment  in  the  county  jail 
for  a  period  not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

Historical:   Laws  1907,  97,  Sec.  1. 

Neglect  of  Telegraph  Operator  to  Give  Notice  of  Delayed  Trains. 

Operator  neglecting  to  give  notice  is  guilty  of  a  misdemeanor: 
Sections  2825,  2826. 

Employers  Failing  to  Record  Statements. 

Persons  employing  mechanics  about  mining  claims,  ditches,  build- 
ings, etc.,  who  fail  to  record  the  statement  required  by  Section  1446, 
are  guilty  of  a  misdemeanor:    Section  1448. 

Keeping  Employment  Bureau  Without  License. 

Persons  keeping  an  employment  bureau  without  license  from  the 
county  commissioners  are  guilty  of  a  misdemeanor:  Section  1445. 

Working  Laborers  Over  Eight  Hours. 

Persons  working  laborers  in  mines  and  smelters  for  over  eight 
hours  are  guilty  of  a  misdemeanor:    Section  1465. 

Unlawful  Employment  of  Aliens. 

Persons  employing  aliens  on  public  works,  and  corporations  giv- 
ing employment  to  aliens  or  refusing  to  discharge  alien  employees 
after  complaint  being  made,  are  guilty  of  a  misdemeanor;  Sections 
1457,  1460. 

Making  Anti-Union  Contract  With  Employees. 

Employers  entering  into  a  contract  with  employees  whereby  the 
latter  agree  not  to  become  members  of  a  labor  organization  are  guilty 
of  a  misdemeanor:    Section  1456. 

Compiling  Abstracts  Without  Authority. 

Persons  compiling  abstracts  to  real  estate  without  authority  are 
guilty  of  a  misdemeanor:    Section  1411. 

Hunting  on  Enclosed  Lands. 

Persons  hunting  on  cultivated  or  enclosed  lands,  and  thereby  in- 
juring or  killing  live  stock,  are  guilty  of  a  misdemeanor:  Section 
1554. 

Permitting  Stock  to  Run  at  Large  in  Towns. 

Persons  permitting  stock  to  run  at  large  in  towns  are  guilty  of 
a  misdemeanor:    Section  1289. 
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Permitting  Animals  to  Run  at  Large  in  Herd  Districts. 

Persons  permitting  prohibited  animals  to  run  at  large  in  herd  dis- 
tricts are  guilty  of  a  misdemeanor:    Section  1307. 

Violations  of  Liquor  License  Laws. 

Selling  liquor  not  to  be  drank  on  premises,  without  a  license :  Sec^ 
tion  1510.  Selling  liquor  to  an  habitual  drunkard  after  being  no- 
tified not  to  do  so:  Section  1511.  Failure  to  post  notice  as  to  habit- 
ual drunkard:  Section  1511.  Sale  of  liquor  to  intoxicated  persons: 
Section  1515.  Approval  of  insufficient  license  bond  by  commission- 
ers: Section  1516.  Giving  away  liquor  or  otherwise  evading  the 
law:  Section  1517.  Selling  liquor  in  violation  of  law:  Section  1518. 
Keeping  a  disorderly  house:  Section  1519.  Illegal  sales  of  liquor 
by  druggists:  Section  1523.  Improper  giving  of  prescription  for 
liquor  by  physician:  Section  1524.  Simulation  of  physician's  sig- 
nature to  obtain  liquor:  Section  1524.  Selling  liquor  to  minors: 
Section  1525. 

Absence  of  Militia  Members  From  Drills. 

Officers  or  members  of  the  National  Guard  absenting  themselves 
from  drills  are  guilty  of  a  misdemeanor :    Section  718. 
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Acts  Punishable  in  Different  Ways. 

Sec.  7230.  An  act  or  omission  which  is  made  punishable  in  dif- 
ferent ways  by  different  provisions  of  this  Code  may  be  puished  under 
either  of  such  provisions,  but  in  no  case  can  it  be  punished  under 
more  than  one;  an  acquittal  or  conviction  and  sentence  under  either 
one  bars  a  prosecution  for  the  same  act  or  omission  under  any  other. 

Historical:   Rev.  St.  1  887,  Sec.  7230. 

California  Legislation:  Same  with 
additional  provisions:  Pen.  Code  1872, 

Punishment  for  Acts  Also  Punishable  as  Contempts. 

Sec.  7231.  A  criminal  act  is  not  the  less  punishable  as  a  crime 
because  it  is  also  declared  to  be  punishable  as  a  contempt. 


Sec.  65  4;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Historical:  Rev.  St.  1887,  Sec.  7231. 
California  Legislation:    Same:  Pen. 


Cross  Reference : 
tempts:    Sec.  6529. 


Criminal 


con- 


Code  1872,  Sec.  657;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Common  Law  Offenses:  Imprisonment  for  Non-Payment  of  Fine. 

Sec.  7232.  All  offenses  recognized  by  the  common  law  as  crimes 
and  not  herein  enumerated,  are  punishable,  in  case  of  felony,  by  im- 
prisonment in  the  State  Prison  for  a  term  not  less  than  one  year  nor 
more  than  five  years ;  and  in  case  of  misdemeanors,  by  imprisonment  in 
the  county  jail  for  a  term  not  exceeding  six  months  or  less  than  one 
month,  or  by  fine  not  exceeding  five  hundred  dollars,  or  both  such 
fine  and  imprisonment.  And  whenever  any  fine  is  imposed  for  any 
felony  or  misdemeanor,  whether  such  be  by  statute  or  at  common 
law,  the  party  upon  whom  the  fine  is  imposed  shall  be  committed  to 
the  county  jail,  when  not  sentenced  to  the  State  Prison,  until  the  fine 
is  paid;  and  he  shall  be  imprisoned  at  the  rate  of  one  day  for  each 
two  dollars  until  such  fine  is  paid. 

Historical:  Rev.  St.  1887,  Sec.  7232.  I  California  Legislation:  See  Kerr's 
Cr.  and  P.  (1864)  Sec.  151.  I     Pen.  Code,  Sec.  6,  note  2. 

Aiding  in  Misdemeanors. 

Sec.  7233.  Whenever  an  act  is  declared  a  misdemeanor,  and  no 
punishment  for  counseling  or  aiding  in  the  commission  of  such  act  is 
expressly  prescribed  by  law,  every  person  who  counsels  or  aids  an- 
other in  the  commission  of  such  act  is  guilty  of  a  misdemeanor. 

Historical:   Rev.  St.  1887,  Sec.  7233.  Code  1872,  Sec.  559;  Deering's  Code, 

California  Legislation:    Same:  Pen.     !  Kerr's  Code,  ib. 

Conviction  of  Attempt  When  Crime  Is  Consummated. 

Sec.  7234.  Any  person  may  be  convicted  of  an  attempt  to  commit 
a  crime,  although  it  appears  on  the  trial  that  the  crime  intended  or 
attempted  was  perpetrated  by  such  person  in  pursuance  of  such  at- 
tempt, unless  the  court,  in  its  discretion,  discharges  the  jury  and  di- 
rects such  person  to  be  tried  for  such  crime. 

Historical:  Rev.  St.  1887,  Sec.  7234.  I  Code  1872,  Sec.  663;  Deering's  Code, 
California  Legislation:   Same:    Pen.     ■     ib.;  Kerr's  Code,  ib. 

Punishment  for  Attempts. 

Sec.  7235.  Every  person  who  attempts  to  commit  any  crime,  but 
fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof,  is 
punishable,  where  no  provision  is  made  by  law  for  the  punishment 
of  such  attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in 
the  State  Prison  for  five  years,  or  more,  or  by  imprisonment  in  the 
county  jail,  the  person  guilty  of  such  attempt  is  punishable  by  im- 
prisonment in  the  State  Prison,  or  in  a  county  jail,  as  the  case  may 
be,  for  a  term  not  exceeding  one-half  the  longest  term  of  imprison- 
ment prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in 
the  State  Prison  for  any  term  less  than  five  years,  the  person  guilty 
of  such  attempt  is  punishable  by  imprisonment  in  the  county  jail  for 
not  more  than  one  year. 
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3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  of- 
fender convicted  of  such  attempt  is  punishable  by  a  fine  not  exceed- 
ing one-half  the  largest  fine  which  may  be  imposed  upon  a  conviction 
of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  imprisonment  and 
by  a  fine,  the  offender  convicted  of  such  attempt  may  be  punished  by 
both  imprisonment  and  fine,  not  exceeding  one-half  the  longest  term 
of  imprisonment  and  one-half  the  largest  fine  which  may  be  im- 
posed upon  a  conviction  for  the  offense  so  attempted. 


Historical:  Rev.  St.  1887,  Sec.  7235. 
See  Cr.  and  P.  (1864)  Sec.  158. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  664;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Attempt  to  Commit  Arson:  An  at- 
tempt to  commit  arson  is  a  crime  un- 
der this  section.  State  v.  Collins 
(1892)  3  Ida.  467;  31  Pac.  1048. 


Same:  Attempt  Resulting  in  Different  Crime. 

Sec.  7236.  The  last  two  sections  do  not  protect  a  person  who,  in 
attempting  unsuccessfully  to  commit  a  crime,  accomplishes  the  com- 
mission of  another  and  different  crime,  whether  greater  or  less  in 
guilt,  from  suffering  the  punishment  prescribed  by  law  for  the  crime 
committed. 


Historical:  Rev.  St.  1887,  Sec.  7236. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  665;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Successive  Terms  of  Imprisonment. 

Sec.  7237.  When  any  person  is  convicted  of  two  or  more  crimes 
before  sentence  has  been  pronounced  upon  him  for  either,  the  im- 
prisonment to  which  he  is  sentenced  upon  the  second  or  other  subse- 
quent conviction  must  commence  at  the  termination  of  the  first  term 
of  imprisonment  to  which  he  shall  be  adjudged,  or  at  the  termination 
of  the  second  or  other  subsequent  term  of  imprisonment,  as  the  case 
may  be.: 


Historical:  Rev.  St.  1887,  Sec.  7237. 
See  Cr.  Pr.  (1864)  Sec.  446. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  669;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Sufficiency  of  Judgment:  A  sen- 
tence to  four  consecutive  terms  of  im- 
prisonment, of  three  years  each;  the 
judgment  providing,  in  each  of  the 
sentences  after  the  first,  that  the  ad- 
ditional term  of  three  years  is  "to 
commence  at  the   expiration   of  the 


term  of  three  years  to  be  served  by 
said  defendant  this  day  adjudged 
against  him  in  the  case  of  the  United 
States,  criminal  number  three,  against 
Henry  Desmond,  or  whenever  his  term 
of  imprisonment  after  the  judgment 
in  said  case  shall  cease  and  be  ended 
for  any  reason,  except  by  death  of  said 
defendant",  is  definite  and  certain  and 
valid.  In  re  Esmond  (1890)  42  Fed. 
Rep.  827. 


Computation  of  Term  of  Imprisonment. 

Sec.  7238.  The  term  of  imprisonment  fixed  by  the  judgment  in 
a  criminal  action  commences  to  run  only  upon  the  actual  delivery  of 
the  defendant  at  the  place  of  imprisonment,  and  if  thereafter,  during 
such  term,  the  defendant  by  any  legal  means  is  temporarily  released 
from  such  imprisonment  and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as  part  of  such 
term. 


Historical:  Rev.  St.  1887,  Sec.  7238. 
California  Legislation :    Same:  PeD 


Code  1872,  Sec.  670;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Effect  of  Imprisonment  on  Civil  Rights  and  Offices. 

Sec.  7239.  A  sentence  of  imprisonment  in  a  State  Prison  tor  any 
time  less  than  for  life  suspends  all  the  civil  rights  of  the  person  so 
sentenced,  and  forfeits  all  public  offices  and  all  private  trusts,  au- 
thority, or  power  during  such  imprisonment. 


Historical:  Rev.  St.  1887,  Sec.  7239. 
Cr.  and  P.  (1864)  Sec.  153. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  673;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Restoration  to 
civil  rights  on  discharge  of  oonvict: 
Sec.  8507. 


Same:  Imprisonment  for  Life. 

Sec.  7240.  A  person  sentenced  to  imprisonment  in  the  State  Prison 
for  life  is  thereafter  deemed  civilly  dead. 


Historical:  Rev.  St.  1887,  Sec.  7240. 
Cr.  and  P.  (1864)  Sec.  153. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  674;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Exceptions  to  Preceding  Sections. 

Sec.  7241.  The  provisions  of  the  last  two  preceding  sections  must 
not  be  construed  to  render  the  persons  therein  mentioned  incompetent 
as  witnesses  upon  the  trial  of  a  criminal  action  or  proceeding,  or  in- 
capable of  making  and  acknowledging  a  sale  or  conveyance  of  prop- 
erty. 


Historical:   Rev.  St.  1887,  Sec.  72  41. 

California  Legislation :  Same  with 
additional  provisions:  Pen.  Code  1872, 


Sec.  675;  same  as  amended:  Deering's 
Code,  ib. ;  Kerr's  Code,  ib. 


Protection  of  Person  of  Convict. 

Sec.  7242.  The  person  of  a  convict  sentenced  to  imprisonment  in 
the  State  Prison  is  under  the  protection  of  the  law,  and  any  injury 
to  his  person,  not  authorized  by  law,  is  punishable  in  the  same  man- 
ner as  if  he  was  not  convicted  or  sentenced. 


Historical:  Rev.  St.  1887,  Sec.  7242. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  676;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Property  of  Convict  Not  Forfeited. 

Sec.  7243.  No  conviction  of  any  person  for  crime  works  any  for- 
feiture of  any  property,  except  in  cases  in  which  a  forfeiture  is  ex- 
pressly imposed  by  law ;  and  all  forfeitures  to  the  people  of  this  State, 
in  the  nature  of  a  deodand,  or  where  any  person  shall  flee  from  jus- 
tice, are  abolished. 


Historical:  Rev.  St.  1887,  Sec.  72  43. 
^California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  677;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


PART  2 
CRIMINAL  PROCEDURE 


PRELIMINARY  PROVISIONS. 


Section 

7350.  Legal  conviction  necessary 
punishment. 

7351.  Prosecution  by  indictment 
information. 

7352.  Criminal  action  defined. 

7353.  Same:  Parties. 


to 


or 


Section 

7354.  Same:  Defendant. 

7355.  Rights  of  defendant. 

7356.  Second  prosecution  prohibited. 

7357.  Self-criminating  evidence  can- 
not be  compelled. 

7358.  Prerequisites  to  conviction. 


Note:  The  portion  of  this  Code  which  follows  relating  to  criminal  pro- 
cedure, is  based  on  the  Criminal  Practice  Act,  of  the  First  Territorial  ses- 
sion (1864)  which  was  literally  re-enacted  at  the  Second  Territorial  ses- 
sion by  an  act  approved  December  19,  1864,  and  was  carried  with  but  few 
changes  into  the  Compiled  Laws  of  1875.  (Comp.  Laws  363,  et.  ;seq.)  The 
references  in  the  Historical  note  are  to  the  Act  of  the  First  session,  ex- 
cept where  otherwise  expressed. 

Legal  Conviction  Necessary  to  Punishment. 

Sec.  7350.  No  person  can  be  punished  for  a  public  offense,  except 
upon  a  legal  conviction  in  a  court  having  jurisdiction  thereof. 


Historical:  Rev.  St.  1887,  Sec.  7350. 
Cr.  Pr.    (1864)   Sec.  5. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  681;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Rights  of  ac- 
cused in  criminal  prosecution:  Const. 
Art.  1,  Sec.  13. 


Prosecuption  by  Indictment  on  Information. 

Sec.  7351.  Every  public  offense  must  be  prosecuted  by  indictment, 
or  information,  except: 

1.  Where  proceedings  are  had  for  the  removal  of  civil  officers 
of  the  State; 

2.  Offenses  arising  in  the  militia  when  in  actual  service,  and  in 
the  land  and  naval  forces  in  time  of  war,  or  which  this  State  may 
keep,  with  the  consent  of  Congress,  in  time  of  peace; 

3.  Offenses  tried  in  justices'  and  probate  courts. 


Historical:  Rev.  St.  1887,  Sec.  7351. 
Cr.  Pr.  (1864)  Sec.  6.  "Or  informa- 
tion" inserted  on  authority  of  Laws 
1899,  125. 

California  Legislation :  Same  except 
"police"  for  "probate",  subd.  3:  Pen. 
Code  1872,  Sec.  682;  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:    Similar  constitu- 


tional provision:  Const.  Art.  1,  Sec. 
8.  Prosecution  by  indictment:  Sees. 
7665  et  seq;  by  information:  Sees. 
7655-7662;  removal  of  civil  officers: 
Sees.  7445-7459;  impeachment  of  of- 
ficers: Sees.  7425-7440.  Prosecution 
of  military  offenses:  Sees.  729-736. 
Proceedings  in  probate  and  justices' 
courts:    Sees.  8280-8327. 
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Criminal  Action  Defined. 

Sec.  7352.  The  proceedings  by  which  a  party  charged  with  a  pub- 
lic offense  is  accused  and  brought  to  trial  and  punishment,  is  known 
as  a  criminal  action. 


Historical:  Rev.  St.  188  7,  Sec.  7352. 
Cr.  Pr.    (1864)   Sec.  7. 

Pen. 


Code  1872,  Sec.  683;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:  Same: 

Same :  Parties. 

Sec.  7353.  A  criminal  action  is  prosecuted  in  the  name  of  the 
State  of  Idaho,  as  a  party,  against  the  person  charged  with  the  of- 
fense. 


Historical:  Rev.  St.  1887,  Sec.  7353. 
Cr.  Pr.  (1864)  Sec.  8 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  684;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same :  Defendant. 

Sec.  7354.  The  party  prosecuted  in  a  criminal  action  is  designated 
in  this  Code  as  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  735  4. 
Cr.  Pr.   (1864)  Sec.  9. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  685; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Rights  of  Defendant. 

Sec.  7355.    In  a  criminal  action  the  defendant  is  entitled: 

1.  To  a  speedy  and  public  trial ; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear  and  de- 
fend in  person  and  with  counsel. 


Historical:  Rev.  St.  18  87,  Sec.  7355. 
Cr.  Pr.  (1864)  Sec.  10,  first  two  sub- 
divisions. 

California  Legislation:  Same  with 
additional  provisions:  Pen.  Code 
1872,  Sec.  686;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross      Reference:  Constitutional 


guaranty:  Const.  Art.  1,  Sec.  13.  Ap- 
pointment of  counsel  for  indigent  de- 
fendants: Sec.  2086.  Defendant  enti- 
tled to  discharge  when  indictment  is 
not  found  against  him  at  next  term  of 
court,  or  when  not  brought  to  trial  at 
next  term:     Sec.  8212. 


Second  Prosecution  Prohibited. 

Sec.  7356.  No  person  can  be  subjected  to  a  second  prosecution  for 
a  public  offense  for  which  he  has  once  been  prosecuted  and  convicted 
or  acquitted. 


Historical:  Rev.  St.  1887,  Sec.  7356. 
<Cr.  Pr.   (1864)   Sec.  11. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  687; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Cross  Reference:   Twice  in  jeopardy 


prohibited:   Const.  Art.  1,  Sec. 


13. 


Self- Criminating  Evidence  Cannot  Be  Compelled. 

Sec.  7357.  No  person  can  be  compelled  in  a  criminal  action,  to  be 
a  witness  against  himself,  nor  can  a  person  charged  with  a  public  of- 
fense, be  subjected,  before  conviction,  to  any  more  restraint  than  is 
necessary  for  his  detention  to  answer  the  charge. 


Historical:  Rev.  St.  1887,  Sec.  7357. 
Cr.  Pr.   (1864)    Sec.  12. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  688;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Ch.  1. 


LAWFUL  RESISTANCE 
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Cross  Reference:  No  person  shall  be 
compelled  to  testify  against  himself: 
Const.  Art.  1,  Sec.  13. 


Cited : 

Ida.  200; 


State  v.  Larkin 
47  Pac.  945. 


(1897)  5 


Prerequisites  to  Conviction. 

Sec.  7358.  No  person  can  be  convicted  of  a  public  offense  unless 
by  the  verdict  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a 
plea  of  guilty,  or  upon  a  judgment  of  a  probate  or  justice's  court,  a 
jury  having  been  waived,  in  a  criminal  case  not  amounting  to  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  7358. 
See  Cr.  Pr.  (1864)  Sec.  13. 

California    Legislation:      See  Pen. 


Code  1872,  Sec.  689;  as  amended 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


TITLE  1. 

OF  THE  PREVENTION  OF  PUBLIC  OFFENSES. 


Chapter 

1.  Of  lawful  resistance. 

2.  Of  intervention  of  officers  of  jus- 

tice. 


Chapter 

3.  Security  to  keep  the  peace. 

4.  Suppression  of  riots. 


CHAPTER  1. 
OF  LAWFUL  RESISTANCE. 


Section 

7368.  By  whom  made. 

7369.  Same:    By  threatened  party. 


Section 
7370.  Same: 


By  other  parties. 


By  Whom  Made. 

Sec.  7368.  Lawful  resistance  to  the  commission  of  a  public  offense 
may  be  made : 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 


Historical:  Rev.  St.  1887,  Sec.  7368. 
Cr.  Pr.    (1864)    Sec.  14. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  692;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  By  Threatened  Party. 

Sec.  7369.  Resistance  sufficient  to  prevent  the  offense  may  be 
made  by  the  party  about  to  be  injured: 

1.  To  prevent  an  offense  against  his  person,  or  his  family,  or 
some  member  thereof ; 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure  prop- 
erty in  his  lawful  possession. 


Historical:  Rev.  St.  1887,  Sec.  7369. 
Cr.  Pr.    (1864)    Sec.  15. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  693;  Deering's  Code, 
ib.;  Ken's  Code,  ib. 


Same:  By  Other  Parties. 

Sec.  7370.  Any  other  person,  in  aid  or  defense  of  the  person  about 
to  be  injured,  may  make  resistance  sufficient  to  prevent  the  offense. 


Historical:  Rev.  St.  1887,  Sec.  7370. 
Cr.   Pr.    (1864)    Sec.  16. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  694;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


690 


PREVENTION  OF  OFFENSES 


Pt.  2.  Tit.  1 


CHAPTER  2. 
OF  INTERVENTION  OF  OFFICERS  OF  JUSTICE. 


Section 
7375. 


Prevention  of  offenses  by 

fleers. 


of- 


Section 

7376.  Same: 
cers. 


Persons  assisting  offi- 


Prevention  of  Offenses  by  Officers. 

Sec.  7375.  Public  offenses  may  be  prevented  by  the  intervention 
of  the  officers  of  justice; 

1.  By  requiring  security  to  keep  the  peace ; 

2.  By  forming  a  police  in  cities  and  towns,  and  by  requiring  their 
attendance  in  exposed  places ; 

3.  By  suppressing  riots. 

Historical:  Rev.  St.  1887,  Sec.  7375. 
Cr.  Pr.  (1864)  Sec.  17. 

California  Legislation :   Same:  Pen. 

Same:  Persons  Assisting  Officers. 

Sec.  7376.  When  the  officers  of  justice  are  authorized  to  act  in  the 
prevention  of  public  offenses,  other  persons,  who,  by  their  command, 
act  in  their  aid,  are  justified  in  so  doing. 


Code  1872,  Sec.  697;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7376. 
Cr.  Pr.  (1864)  Sec  18. 

California  ^Legislation :    Same:  Pen. 


Code  1872,  Sec.  698;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Section 

7380.    Information  of  threatened  of- 
fense. 

Examination  of  complainant. 
Warrant  of  arrest. 

Hearing       of  controverted 

charge. 

Same:    Discharge  of  accused. 

Security  to  keep  the  peace. 

Effect  of  giving  or  refusing  se- 
curity. 


CHAPTER  3. 
SECURITY  TO  KEEP  THE  PEACE. 

Section 


7381. 
7382. 
7383. 

7384. 
7385. 
7386. 


7387.  Commitment  for  not  giving  se- 
curity. 

7388.  Security  filed  in  clerk's  office. 

7389.  Security  for  threats  to  assault. 

7390.  Breach  of  security. 

7391.  Action  on  undertaking. 

7392.  Evidence  of  breach. 

7393.  Provisions  of    chapter  exclu- 
sive. 

7394.  Public  peace:    How  preserved. 


Information  of  Threatened  Offense. 

Sec.  7380.  An  information  may  be  laid  before  any  magistrate,  that 
a  person  has  threatened  to  commit  an  offense  against  the  person  or 
property  of  another. 

Historical:  Rev.  St.  1887,  Sec;  7380. 
See  Cr.  Pr.  (1864)  Sec.  19. 

California  Legislation:  Same  except 
"any  of  the  magistrates  mentioned  in 

Examination  of  Complainant. 

Sec.  7381.  When  the  information  is  laid  before  such  magistrate 
he  must  examine  on  oath  the  informer,  and  any  witness  he  may  pro- 
duce, and  must  take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  parties  making  them. 


Section  808"  for  "any  magistrate": 
Pen.  Code  1872,  Sec.  701;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 
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Historical:  Rev.  St.  1887,  Sec.  7381. 
Cr.  Pr.  (1864)  Sec.  20. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  702; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Warrant  of  Arrest. 

Sec.  7382.  If  it  appears  from  the  depositions  that  there  is  just 
reason  to  fear  the  commission  of  the  offense  threatened  by  the  person 
so  informed  against,  the  magistrate  must  issue  a  warrant,  directed 
generally  to  the  sheriff  of  the  county,  or  any  constable,  marshal  or 
policeman  in  the  State,  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  Informed  of 
and  bring  him  before  the  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  7382. 
Cr.  Pr.  (1864)  Sec.  21. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  703;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Hearing  of  Controverted  Charge. 

Sec.  7383.  When  the  person  informed  against  is  brought  before 
the  magistrate,  if  the  charge  be  controverted  the  magistrate  must 
take  testimony  in  relation  thereto.  The  evidence  must  be  reduced  to 
writing  and  subscribed  by  the  witnesses. 


Historical:  Rev.  St.  1887,  Sec.  7383. 
Cr.  Pr.   (1864)   Sec.  22. 


Code  1872,  Sec.  704; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


California  Legislation :   Same:  Pen. 

Same:  Discharge  of  Accused. 

Sec.  7284.  If  it  appears  that  there  is  no  just  reason  to  fear  the 
commission  of  the  offense  alleged  to  have  been  threatened,  the  person 
complained  of  must  be  discharged. 


Historical:  Rev.  St.  1887,  Sec.  7384. 

Cr.  Pr.  (1864)   Sec.  23. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  705; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Security  to  Keep  the  Peace. 

Sec.  7385.  If,  however,  there  is  just  reason  to  fear  the  commis- 
sion of  the  offense,  the  person  complained  of  may  be  required  to  enter 
into  an  undertaking  in  such  sum,  not  exceeding  five  thousand  dollars, 
as  the  magistrate  may  direct,  with  one  or  more  sufficient  sureties, 
to  keep  the  peace  towards  the  people  of  this  State,  and  particularly 
towards  the  informer.  The  undertaking  is  valid  and  binding  for  six 
months,  and  may,  upon  the  renewal  of  the  information,  be  extended 
for  a  longer  period,  or  a  new  undertaking  may  be  required. 


Historical:  Rev.  St.  1887,  Sec.  7385. 
Cr.  Pr.   (1864)   Sec.  24. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  706;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Effect  of  Giving  or  Refusing  Security. 

Sec.  7386.  If  the  undertaking  required  by  the  last  section  is  given, 
the  party  informed  of  must  be  discharged.  If  he  does  not  give  it, 
the  magistrate  must  commit  him  to  prison,  specifying  in  the  warrant 
the  requirement  to  give  security,  the  amount  thereof  and  the  omission 
to  give  the  same. 
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Historical:  Rev.  St.  1887,  Sec.  7386. 
Cr.  Pr.  (1864)  Sec.  25. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  707;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commitment  for  Not  Giving  Security. 

Sec.  7387.  If  the  person  complained  of  is  committed  for  not  giving 
the  undertaking  required,  he  may  be  discharged  by  any  magistrate 
upon  giving  the  same. 


Historical:  Rev.  St.  1887,  Sec.  7387. 
Cr.  Pr.  (1864)  Sec.  26. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  708;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Security  Filed  in  Clerk's  Office, 

Sec.  7388.  The  undertaking  must  be  filed  by  the  magistrate  in 
the  office  of  the  clerk  of  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  7388. 
See  Cr.  Pr.  (1864)  Sec.  27. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  709;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Security  for  Threats  to  Assault. 

Sec.  7389.  A  person  who,  in  the  presence  of  a  court  or  magistrate, 
assaults  or  threatens  to  assault  another,  or  to  commit  an  offense 
against  his  person  or  property,  may  be  ordered  by  the  court  or  magis- 
trate to  give  security,  as  in  this  chapter  provided,  and  in  if  he  refuse  to 
do  so,  may  be  committed. 


Historical:  Rev.  St.  1887,  Sec.  7389. 
See  Cr.  Pr.  (1864)  Sec.  28. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  710;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Breach  of  Security. 

Sec.  7390.  Upon  the  conviction  of  the  person  informed  against,  of 
a  breach  of  the  peace,  the  undertaking  is  broken. 


Historical:  Rev.  St.  1887,  Sec.  7390. 
Cr.  Pr.  (1864)  Sec.  29. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  711;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Action  on  Undertaking. 

Sec.  7391.  Upon  the  prosecuting  attorney's  producing  evidence  of 
such  conviction  to  the  District  Court  of  the  county,  the  court  must 
order  the  undertaking  to  be  prosecuted,  and  the  prosecuting  attorney 
must  thereupon  commence  an  action  upon  it  in  the  name  of  the  State 
of  Idaho. 


Historical:  Rev.  St.  1887,  Sec.  7391. 
Cr.  Pr.  (1864)  Sec.  30. 

California  Legislation:  Same  except 
"county  court"  for  "District  Court", 
and  "of  the  people  of  this  State"  for 


"of  the  State  of  Idaho":  Pen.  Code 
1872,  Sec.  712;  "Superior  Court"  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Evidence  of  Breach. 

Sec.  7392.  In  the  action  the  offense  stated  in  the  record  of  con- 
viction must  be  alleged  as  a  breach  of  the  undertaking,  and  such 
record  is  conclusive  evidence  of  the  breach. 
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Historical:  Rev.  St.  1887,  Sec.  7392. 
Cr.  Pr.  (1864)  Sec.  31. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  713;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Provisions  of  Chapter  Exclusive. 

Sec.  7393.  Security  to  keep  the  peace,  or  to  be  of  good  behavior, 
cannot  be  required  except  as  prescribed  in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  7393. 
Cr.  Pr.  (1864)   Sec.  32. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  714;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Public  Peace:   How  Preserved. 

Sec.  7394.  The  mayor  or  other  officer  having  the  direction  of  the 
police  of  a  city  or  town,  must  order  a  force  sufficient  to  preserve  the 
peace,  to  attend  any  public  meeting,  when  he  is  satisfied  that  a  breach 
of  the  peace  is  reasonably  apprehended. 


Historical:  Rev.  St.  1887,  Sec.  7394. 
Cr.  Pr.   (1864)   Sec.  33. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  720;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  4. 
SUPPRESSION  OF  RIOTS. 


Section 

7400.  Officers  may  command  assist- 
ance. 

7401.  Certificate  of  persons  resisting 
process. 

7402.  Governor  may  call  out  militia. 

7403.  Commanding   rioters    to  dis- 
perse. 


Section 

7404.    Arrest  of  rioters. 

Command  of  armed  force. 
Proclamation    of  insurrection. 


7405. 
7406. 
7407. 


Same:  Disobedience  of  procla- 
mation. 


7408.    Revocation  of  proclamation. 


Officers  May  Command  Assistance. 

Sec.  v*Gu.  When  a  snenrr  or  other  public  officer,  authorized  to 
execute  process,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  of  the  process,  he  may  command  as 
many  bona  fide  male  citizens,  residents  of  his  county,  as  he  may  think 
proper  to  assist  him  in  overcoming  the  resistance,  and,  if  necessary, 
in  seizing,  arresting  and  confining  the  persons  resisting,  their  aids 
and  abettors. 


Historical:  Rev.  St.  1887,  Sec.  7400. 
(See  Cr.  Pr.  (1864)  Sec.  34),  amended 
Laws  1893,  13,  Sec.  1;  re-enacted 
Laws  1899,  169,  Sec.  1. 


California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  723;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Certificate  of  Persons  Resisting  Process, 

Sec.  7401.  The  officer  must  certify  to  the  court  trom  wnich  the 
process  issued,  the  names  of  the  persons  resisting  and  their  aiders 
and  abettors,  to  the  end  that  they  may  be  proceeded  against  for  their 
contempt  of  court. 


Historical:  Rev.  St.  1887,  Sec.  7401. 
Cr.  Pr.  (1864)  Sec.  35. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  724;  Deeringfs  Code, 
ib.;  Kerr's  Code,  ib. 
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Governor  May  Call  Out  Militia. 

Sec.  7402.  If  it  appears  to  the  Governor  that  the  civil  power  of 
any  county  is  not  sufficient  to  enable  the  sheriff  to  execute  process 
delivered  to  him,  he  must,  upon  the  application  of  the  sheriff  of  the 
county,  order  such  portion  as  shall  be  sufficient,  or  the  whole,  if  nec- 
essary, of  the  militia  of  the  State,  to  proceed  to  the  assistance  of  the 
sheriff. 


Historical:  Rev.  St.  1887,  Sec.  7402. 
Cr.  Pr.   (1864)  Sec.  37. 

California  Legislation:  Same  except 
"of  the  organized  National  Guard  or 
enrolled  militia"  for  "of  the  militia", 


line  5:  Pen.  Code  1872,  Sec.  72  5; 
Deering's  Code,  ib.;  repealed  1905. 

Cross  Reference:  Calling  out  Na- 
tional Guard:  Sec.  739. 


Commanding  Rioters  to  Disperse. 

Sec.  7403.  Where  any  number  of  persons,  whether  armed  or  not, 
are  unlawfully  or  riotously  assembled,  the  sheriff  of  the  county  and 
his  deputies,  the  officials  governing  the  town  or  city,  or  the  justices 
of  the  peace  and  constables  thereof,  or  any  of  them,  must  go  among 
the  persons  assembled,  or  as  near  to  them  as  possible,  ana  command 
them  in  the  name  of  the  people  of  the  State  immediately  to  disperse. 


Historical:  Rev.  St.  1887,  Sec.  7403. 
See  Cr.  Pr.  (1864)  Sec.  38. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  726;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arrest  of  Rioters. 

Sec.  7404.  If  the  persons  assembled  do  not  immediately  disperse, 
such  magistrates  and  officers  must  arrest  them,  and  to  that  end  may 
command  the  aid  of  all  persons  present  or  within  the  county. 


Historical:  Rev.  St.  1887,  Sec.  7404. 
See  Cr.  Pr.  (1864)  Sees.  39,  42. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  727;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Command  of  Armed  Force. 

Sec.  7405.  When  an  armed  force  is  called  out  for  the  purpose  of 
suppressing  an  unlawful  or  riotous  assembly,  or  arresting  the  offend- 
ers, and  is  placed  under  the  temporary  direction  of  any  civil  officer, 
it  must  obey  the  orders  in  relation  thereto  of  such  civil  officer. 


Historical:  Rev.  St.  1887,  Sec.  7405. 
See  Cr.  Pr.  (1864)  Sec.  43. 

California  ^Legislation:  Same  except 
"as  provided  in  Section  731"  inserted 
after   "officer",    line    3:     Pen.  Code 


1871,  Sec.  730 ;  Deering's  Code,  ib.; 
repealed  1905. 

Cited:  In  re  Boyle  (1899)  6  Ida. 
609;  57  Pac.  70G. 


Proclamation  of  Insurrection. 

Sec.  7406.  When  the  Governor  is  satisfied  that  the  execution  of 
civil  or  criminal  process  has  been  forcibly  resisted  in  any  county  by 
bodies  of  men,  or  that  combinations  to  resist  the  execution  of  process 
by  force  exist  in  any  county,  and  that  the  power  of  the  county  has 
been  exerted  and  has  not  been  sufficient  to  enable  the  officer  having 
the  process  to  execute  it,  he  may,  on  the  application  of  the  officer, 
or  of  the  prosecuting  attorney,  or  probate  judge  of  the  county,  by 
proclamation  to  be  published  in  such  papers  as  he  shall  direct,  de- 
clare the  county  to  be  in  a  state  of  insurrection ;  and  may  order  into 
the  service  of  the  State  such  number  and  description  of  volunteer 
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or  uniform  companies,  or  other  militia  of  the  State,  as  he  shall  deem 
necessary  to  serve  for  such  term,  and  under  the  command  of  such 
officer  or  officers,  as  he  shall  direct. 


Historical:  Rev.  St.  18  87,  Sec.  7406. 
Cr.  Pr.  (1864)  Sec.  46. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  732;  similar  as 


amended:  Deering's  Code,  ib.;  re- 
pealed 1905. 

Cross  Reference:  Calling  out  Na- 
tional Guard:    Sec.  739. 


Same:  Disobedience  of  Proclamation. 

Sec.  7407.  Any  person  who,  after  the  publication  of  such  procla- 
mation, resists  or  aids  in  resisting  the  execution  of  process  in  any 
county  so  declared  to  be  in  a  state  of  insurrection,  or  who  aids  or 
attempts  the  rescue  or  escape  of  any  person  from  lawful  custody  or 
confinement,  or  who  resists  or  aids  in  resisting  any  force  ordered 
out  by  the  Governor  to  quell  or  suppress  an  insurrection,  shall  be 
punished  by  imprisonment  in  the  State  Prison  for  a  term  not  less 
than  two  years. 

Historical:   Rev.  St.  188  7,  Sec.  7407. 
See  Cr.  Pr.  (1864)  Sec.  48. 

Revocation  of  Proclamation. 

Sec.  7408.  The  Governor  may,  when  he  thinks  proper,  revoke  the 
proclamation  authorized  by  the  last  section,  or  declare  that  it  shall 
cease  at  the  time  and  in  the  manner  directed  by  him. 


Historical:  Rev.  St.  1887,  Sec.  7408. 
Cr.  Pr.   (1864)  Sec.  47. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  733;  Deering's  Code, 
ib.;  repealed  1905. 


TITLE  2. 

PROCEEDINGS  FOR  THE  REMOVAL  OF  PUBLIC  OFFICERS. 


Chapter 

1.    Of  impeachments. 


Chapter 

2.    Of  the  removal  of  civil  officers 


CHAPTER  1. 
OF  IMPEACHMENTS. 


Section 

7425.  Officers 


subject    to  impeach- 
ment. 

7426.  Articles:  Preparation  and  trial. 

7427.  Same:    To  whom  delivered. 

7428.  Time  and  notice  of  hearing. 

7429.  Service  of  notice. 

7430.  Failure  of  defendant  to  appear. 

7431.  Answer  or  demurrer. 

7432.  Overruling  demurrer:  Plea  and 
trial. 


Section 

7433.  Senate  to  be  sworn. 

743  4.  Vote  necessary  for  conviction. 

7435.  Judgment  of  conviction. 

7436.  Same:    Adoption  of  judgment. 

7437.  Extent  of  judgment. 

7438.  Judgment  of  suspension. 

7439.  Suspension  pending  trial. 

74  40.    Impeachment  not  a  bar  to  in- 
dictment. 


Officers  Subject  to  Impeachment. 

Sec.  7425.  Any  State  officer,  created  by  State  law,  shall  be  liable 
to  impeachment  for  any  misdemeanor  in  office. 
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Historical:  Rev.  St.  1887,  Sec.  7425. 
Cr.  Pr.  (1864),  Sec.  49. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  737,  as  amended; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Articles :   Preparation  and  Trial. 

See.  7426.  All  impeachments  must  be  by  resolution  adopted  and 
originated  in  the  House  of  Representatives,  and  conducted  by  man- 
agers elected  by  the  House,  who  must  prepare  articles  of  impeach- 
ment, present  them  at  the  bar  of  the  Senate,  and  prosecute  the  same. 
The  trial  must  be  had  before  the  Senate,  sitting  as  a  court  of  im- 
peachment. 


Historical:  Rev.  St.  1887,  Sec.  742  6. 
See  Cr.  Pr.  (1864),  Sec.  50. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  738;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Cross  Reference:  House  of  Repre- 
sentatives alone  has  power  to  im- 
peach: Const.  Art.  5,  Sec.  4.  Senate  is 
court  of  impeachment:  ib.  Sec.  3. 


Same:  To  Whom  Delivered. 

Sec.  7427.  When  an  officer  is  impeached  by  the  House  of  Repre- 
sentatives for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  President  of  the  Senate. 


Historical:  Rev.  St.  1887,  Sec.  7427. 
Cr.  Pr.  (1864),  Sec.  51. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  739;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Time  and  Notice  of  Hearing. 

Sec.  7428.  The  Senate  must  assign  a  day  for  the  hearing  of  the 
impeachment  and  inform  the  House  of  Representatives  thereof.  The 
President  of  the  Senate  must  cause  a  copy  of  the  articles  of  impeach- 
ment, with  a  notice  to  appear  and  answer  the  same  at  the  time  and 
place  appointed,  to  be  served  on  the  defendant  not  less  than  ten  days 
before  the  day  fixed  for  the  hearing. 


Historical:  Rev.  St.  1887,  Sec.  742  8. 
Cr.  Pr.  (186  4)  Sec.  5  2. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  740;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Service  of  Notice. 

Sec.  7429.  The  service  must  be  made  upon  the  defendant  person- 
ally, or  if  he  cannot,  upon  diligent  inquiry,  be  found  within  the  State, 
the  Senate,  upon  proof  of  that  fact,  may  order  publication  to  be 
made,  in  such  manner  as  it  may  deem  proper,  of  a  notice  requiring 
him  to  appear  at  a  specified  time  and  place,  and  answer  the  articles 
of  impeachment. 


Historical:  Rev.  St.  1887,  Sec.  742  9. 
Cr.  Pr.  (1864),  Sec.  53. 

California  Legislation:     Same:  Pen. 


Code,  1872,  Sec.  741;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Failure  of  Defendant  to  Appear. 

Sec.  7430.  If  the  defendant  does  not  appear,  the  Senate,  upon 
proof  of  service  or  publication,  as  provided  in  the  last  two  sections, 
may,  of  its  own  motion  or  for  cause  shown,  assign  another  day  for 
hearing  the  impeachment,  or  may  proceed  in  the  absence  of  the 
defendant  to  trial  and  judgment. 
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Historical:  Rev.  St.  1887,  Sec.  7430. 
Cr.  Pr.   (1864)   Sec.  54. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  742;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Answer  or  Demurrer. 

Sec.  7431.  When  the  defendant  appears  he  may,  in  writing,  object 
to  the  sufficiency  of  the  articles  of  impeachment,  or  he  may  answer 
the  same  by  an  oral  plea  of  not  guilty,  which  plea  must  be  entered 
upon  the  journal,  and  puts  in  issue  every  material  allegation  of  the 
articles  of  impeachment. 


Historical:  Rev.  St.  1887,  Sec.  7431. 
See  Cr.  Pr.  (1864),  Sees.  55,  56. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  743;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Over-ruling  Demurrer: 

Sec.  7432.  If  the 
impeachment  is  not 
Senate  who  heard 
forthwith  to  answer 
guilty,  or  refuses  to 
viction  against  him, 
such  time  as  it  may 


Plea  and  Trial. 

objection  to  the  sufficiency  of  the  articles  of 
sustained  by  a  majority  of  the  members  of  the 
the  argument,  the  defendant  must  be  ordered 
the  articles  of  impeachment.  If  he  then  pleads 
plead,  the  Senate  must  render  judgment  of  con- 
If  he  pleads  not  guilty,  the  Senate  must  at 
appoint,  proceed  to  try  the  impeachment. 


Historical:  Rev.  St.  188  7,  Sec.  7432. 
Cr.  Pr.  (1864),  Sec.  57. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  744;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Senate  to  Be  Sworn. 

Sec.  7433.  At  the  time  and  place  appointed  and  before  the  Senate 
proceeds  to  act  on  the  impeachment,  the  Secretary  must  administer 
to  the  President  of  the  Senate,  and  the  President  of  the  Senate  to 
each  of  the  members  of  the  Senate  then  present,  an  oath  truly  and 
impartially  to  hear,  try,  and  determine  the  impeachment;  and  no 
member  of  the  Senate  can  act  or  vote  upon  the  impeachment  or 
upon  any  question  arising  thereon  without  having  taken  such  oath. 


Historical:  Rev.  St.  1887,  Sec.  7433. 
Cr.  Pr.  (1864),  Sec.  58. 

California  Legislation:  Same:  Pen. 
Code,  1872,  Sec.  745;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Chief  Justice  to 
preside  when  Governor  is  impeached. 
Const.  Art.  5,  Sec.  4. 


Vote  Necessary  for  Conviction. 

Sec.  7434.  The  defendant  cannot  be  convicted  on  an  impeaenment 
with  oat  the  concurrence  of  two-thirds  of  the  members  elected,  voting 
by  ayes  and  noes,  and  if  two-thirds  of  the  members  elected  do  not 
concur  in  a  conviction,  he  must  be  acquitted. 


Historical:  Rev.  St.  1887,  Sec.  7434. 
Cr.  Pr.  (1864),  Sec.  60.  "Elected"  for 
"present"  to  conform  to  Const.  Art.  5, 
Sec.  4. 

Same,  ex- 


California   Legislation : 


Code  1872,  Sec.  746;  different  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Two-thirds  vote 
necessary  to  conviction:     Const.  Art. 


  — ~0 — — — " —     — — — — i    — —  . —  ^      — , 

cept    "present"    for    "elected":      Pen.     1  5,  Sec.  4 

Judgment  of  Conviction. 

Sec.  7435.    After  conviction  the  Senate  must,  at  such  time  us  it 
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may  appoint,  pronounce  judgment  in  the  form  of  a  resolution,  en- 
tered upon  the  journals  of  the  Senate. 


Historical:  Rev.  St.  1887,  Sec.  7435. 
See  Cr.  Pr.  (1864)  Sec.  61. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  747;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Adoption  of  Judgment. 

Sec.  7436.  On  the  adoption  of  the  resolution  by  a  majority  of 
the  members  present  who  voted  on  the  question  of  acquittal  or  con- 
viction, it  becomes  the  judgment  of  the  Senate. 


Historical:  Rev.  St.  1887,  Sec.  7  436. 
Cr.  Pr.  (1864)  Sec.  62. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  748;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Extent  of  Judgment. 

Sec.  7437.  The  judgment  may  be  that  the  defendant  be  suspended 
and  removed  from  office,  or  that  he  be  removed  from  office  and  dis- 
qualified to  hold  and  enjoy  a  particular  office,  or  class  of  offices,  or 
any  office  in  this  State. 


Historical:  Rev.  St.  1887,  Sec.  7437. 
Cr.  Pr.  (1864)  Sec.  63. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  749;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Judgment  shall 
not  extend  beyond  removal  from,  and 
disqualification  to  hold  office,  but 
the  party  is  liable  to  indictment: 
Const.  Art.  5,  Sec.  3. 


Judgment  of  Suspension. 

Sec.  7438.  If  judgment  of  suspension  is  given,  the  defendant,  dur- 
ing the  continuance  thereof,  is  disqualified  from  receiving  the  salary, 
fees,  or  emoluments  of  the  office. 


Historical:  Rev.  St.  18  87,  Sec.  7438. 
See  Cr.  Pr.  (1864)   Sec.  64. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  750;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Suspension  Pending  Trial. 

Sec.  7439.  Whenever  articles  of  impeachment  against  any  officer 
subject  to  impeachment  are  presented  to  the  Senate,  such  officer  is 
temporarily  suspended  from  his  office,  and  cannot  act  in  his  official 
capacity  until  he  is  acquitted.  Upon  such  suspension  of  any  State 
officer,  his  office  must  atjonce  be  temporarily  filled  by  an  appointment 
made  by  the  Governor,  with  the  advice  and  consent  of  the  Senate, 
until  the  acquittal  of  the  party  impeached ;  or,  in  case  of  his  removal, 
until  the  vacancy  is  filled  as  required  by  law. 


Historical:  Rev.  St.  1887,  Sec.  7439. 
Cr.  Pr.  (1864)  Sec.  65. 

California  legislation :    Same:  Pen. 


Code  1872,  Sec.  751; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Impeachment  Not  a  Bar  to  Indictment. 

Sec.  7440.  If  the  offense  for  which  the  defendant  is  convicted  on 
impeachment  is  also  the  subject  of  an  indictment;  the  indictment  is 
not  barred  thereby. 


Historical:  Rev.  St.  1887,  Sec.  7440. 
Cr.  Pr.   (1864)   Sec.  66. 

California  Lie<j;islation:  Same:  Pen. 
Code    1872,      Sec.     753;    similar  as 


Deerin 


g's  Code,  ib. 


amended: 
Code,  ib. 

Cross  Reference:  Indictment 
barred:    Const.  Art.  5,  Sec.  3. 


Kerr's 


not 
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CHAPTER  2. 
OF  THE  REMOVAL  OF  CIVIL  OFFICERS. 


Section 

Se  tion 

7445. 

Presentation  of  accusation. 

7453. 

Proceeding's  on  plea. 

7446. 

Form  of  accusation. 

7454. 

Trial  by  jury. 

7447. 

Service  on  defendant. 

7455. 

Process  for  witnesses. 

7448. 

Appearance  and  answer:  De- 

7456. 

Judgment  of  removal. 

fault. 

7457. 

Appeal:     How   taken  and 

Bf- 

7449. 

Same:   Answer  or  demurrer. 

feet. 

7450. 

Form  of  demurrer. 

7458. 

Removal  of  prosecuting  attor- 

7451. 

Form  of  denial. 

ney. 

7452. 

Answer    after    overruling  de- 

7459. 

Summary   proceedings  for 
moval. 

re- 

murrer. 

Presentation  of  Accusation. 

Sec.  7445.  An  accusation  in  writing  against  any  district,  county, 
precinct,  or  municipal  officer,  for  wilful  or  corrupt  misconduct  in 
office,  may  be  presented  by  the  grand  jury  of  the  county  for  or  in 
which  the  officer  accused  is  elected  or  appointed. 

Sec.  7445. 


Historical:  Rev.  St.  1887, 
Cr.  Pr.  (1864)  Sec.  67. 

California  Legislation:  Same  except 
"township"  for  "precinct",  line  2:  Pen. 
Code  1872,  Sec.  758;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  Ponting  v.  Isaman  (1900)  7 
Ida.  283;  62  Pac.  680. 

Removal  of  County  Officers:  This 
and  the  following  sections  authorize 
the  prosecution  and  removal  of  coun- 


ty officers  for  all  wilful  or  corrupt 
misconduct  in  office  ether  than  that 
mentioned  in  Sec.  7459.  Corker  v. 
Pence  (1906)  12  Ida.  152;  85  Pac. 
388.  Members  of  the  county  board 
of  equalization  may  be  prosecuted  un- 
der this  chapter  for  wilful  and  cor- 
rupt equalization  of  assessments.  Ib. 

Accusation:  Accusations  under  this 
section  must  be  by  the  prosecuting  at- 
torney or  by  th  i  grand  jury.  Ib. 


Form  of  Accusation. 

Sec.  7446.  The  accusation  must  state  the  offense  charged,  in  or- 
dinary and  concise  language,  and  without  repetition. 


Historical:  Rev.  St.  1887,  Sec.  7446. 
Cr.  Pr.  (1864)  Sec.  68. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  759;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Service  on  Defendant. 

Sec.  7447.  The  accusation  must  be  delivered  by  the  foreman  of 
the  grand  jury  to  the  prosecuting  attorney  of  the  county  (except 
when  he  is  the  officer  accused),  who  must  cause  a  copy  thereof  to 
be  served  upon  the  defendant,  and  require  by  notice  in  writing,  of 
not  less  than  ten  days,  that  he  appear  before  the  District  Court  of 
the  county,  then  sitting  or  at  its  next  term,  and  answer  the  accusa- 
tion. The  original  accusation  must  then  be  filed  with  the  clerk  of 
the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  74  47. 
Cr.  Pr.  (186  4)  Sec.  6  9. 

California  Legislation:  Same  except 
"then  sitting  or",  line  6,  omitted:  Pen. 
Code  1872,  Sec.  760;  Superior  Court 
system  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Ponting  v.  Isaman  (1900)  7 
Ida.  2  83;  6  2  Pac.  68  0;  Corker  v. 
Pence  (1906)  12  Ida.  152;  85  Pac. 
388- 


Appearance  and  Answer:  Default. 

Sec.  7448.    The  defendant  must  appear  at  the  time  appointed  in 
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the  notice  and  answer  the  accusation,  unless  for  some  sufficient  cause 
the  court  assign  another  day  for  that  purpose.  If  he  does  not  appear, 
the  court  may  proceed  to  hear  and  determine  the  accusation  in  his 
absence. 


Historical:  Rev.  St.  1887,  Sec.  7448. 
Cr.  Pr.  (1864)  Sec.  70. 

California  Legislation :  Same:  Pen. 


Code  1872,  Sec.  761;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Answer  or  Demurrer. 

Sec.  7449.  The  defendant  may  answer  the  accusation  either  by 
objecting  to  the  sufficiency  thereof,  or  of  any  article  therein,  or  by 
denying  the  truth  of  the  same. 


Historical:  Rev.  St.  1887,  Sec.  7449. 
Cr.  Pr.  (1864)  Sec.  71. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  762;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Demurrer.  , 

Sec.  7450.  If  he  objects  to  the  legal  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any  specific 
form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds  of  the 
objection. 


Historical:  Rev.  St.  1887,  Sec.  7450. 
Cr.  Pr.   (1864)   Sec.  72. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  763;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Denial. 

Sec.  7451.  If  he  denies  the  truth  of  the  accusation,  the  denial  may 
be  oral  and  without  oath,  and  must  be  entered  upon  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  7451. 
Cr.  Pr.  (1864)  Sec.  73. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  764;  Deering's  Code 
ib.;  Kerr's  Code,  ib. 


Answer  After  Overruling  Demurrer. 

Sec.  7452.  If  an  objection  to  the  sufficiency  of  the  accusation  is 
not  sustained,  the  defendant  must  answer  thereto  forthwith. 


Historical:  Rev.  St.  1887,  Sec.  7452. 
Cr.  Pr.  (1864)  Sec.  74. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  765;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Proceedings  on  Plea. 

Sec.  7453.  If  the  defendant  pleads  guilty,  or  refuses  to  answer 
the  accusation,  the  court  must  render  judgment  of  conviction  against 
him.  If  he  denies  the  matters  charged,  the  court  must  immediately, 
or  at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation. 


Historical:  Rev.  St  IS 8 7,  Sec.  7453. 
Cr.  Pr.   (1864)  Sec.  7.r.. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  766;  Deering's  Code, 
ib..   Kerr's  Code,  ib. 


Trial  by  Jury. 

Sec.  7454.  The  trial  must  be  by  a  jury,  and  conducted  in  all  re- 
spects in  the  same  manner  as  the  trial  of  an  indictment  for  a  mis- 
demeanor. 
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Historical:  Rev.  St.  1887,  Sec.  7454. 
Cr.  Pr.   (1864)    Sec.  76. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  767; 
ib.;  Kerr's  Code,  ib. 


Deer-ing's  Code, 


Process  for  Witnesses. 

Sec.  7455.  The  prosecuting  attorney  and  the  defendant  are  re- 
spectively entitled  to  such  process  as  may  be  necessary  to  enforce 
the  attendance  of  witnesses  as  upon  a  trial  of  an  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7455. 
Cr.  Pr.   (1864)  Sec.  77. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  768; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Judgment  of  Removal. 

Sec.  7456.  Upon  a  conviction,  the  court  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment  that  the  defendant  be  removed 
from  office;  but,  to  warrant  a  removal,  the  judgment  must  be  entered 
upon  the  minutes,  and  the  causes  of  removal  must  be  assigned  therein. 


Historical:  Rev-  St.  1S87,  Sec.  7456. 
See  Cr.  Pr.  (1864)  Sec.  78. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  769;  Deering's  Code, 
ib.;  Kerr'?  Code,  ib. 


Appeal:   How  Taken  and  Effect. 

Sec.  7457.  From  a  judgment  of  removal  an  appeal  may  be  taken 
to  the  Supreme  Court,  in  the  same  manner  as  from  a  judgment  in 
a  civil  action;  but  until  such  judgment  is  reversed  the  defendant  is 
suspended  from  his  office.  Pending  the  appeal,  the  office  must  be 
filled  as  in  case  of  a  vacancy. 


Historical:  Rev.  St.  1S87,  Sec.  7457. 
Cr.  Pr.   (1864)  Sec.  79. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  770;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's  Code, 
ib. 


Removal  of  Posecuting  Attorney. 

Sec.  7458.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  prosecuting  attorney,  except  that  the  accusation 
must  be  delivered  by  the  foreman  of  the  grand  jury  to  the  clerk, 
and  by  him  to  the  District  Judge  of  the  district,  who  must  thereupon 
appoint  some  one  to  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  prosecuting  attorney  of  an  ad- 
joining county,  and  require  him  to  conduct  the  proceedings. 


Historical:  Rev.  St.  1887,  Sec.  7458. 
Cr.  Pr.  (1864)  Sec.  80. 

California  Legislation :  Same:  Pen. 
Code  1872,    Sec.     771;     as  amended, 


"Judge  of  Superior  Court"  for  "Dis- 
trict Judge":  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Summary  Proceedings  for  Removal. 

Sec.  7459.  When  an  information  in  writing,  verified  by  the  oath 
of  any  person,  is  presented  to  a  District  Court,  alleging  that  any 
officer  within  the  jurisdiction  of  the  court  has  been  guilty  of  charging 
and  collecting  illegal  fees  for  services  rendered  or  to  be  rendered 
in  his  office,  or  has  refused  or  neglected  to  perform  the  official  duties 
pertaining  to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor  less  than 
five  days  from  the  time  the  information  was  presented,  and  on  that 
day  or  some  other  subsequent  day,  not  more  than  twenty  days  from 
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that  on  which  the  information  was  presented,  must  proceed  to  hear, 
in  a  summary  manner,  the  information  and  evidence  offered  in  sup- 
port of  the  same,  and  the  answer  and  evidence  offered  by  the  party 
informed  against;  and  if  on  such  hearing  it  appears  that  the  charge 
is  sustained,  the  court  must  enter  a  decree  that  the  party  informed 
against  be  deprived  of  his  office,  and  must  enter  a  judgment  for  five 
hundred  dollars  in  favor  of  the  informer,  and  such  costs  as  are  allowed 
in  civil  cases. 


Historical:   Rev.  St.  1887,  Sec.  7459. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  772;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Proceedings  un- 
der this  section  may  be  prosecuted  at 
chambers:    Sec.  3890. 

Cited:  Rankin  v.  Jauman  (1895)  4 
Ida.  394;  39  Pac.  1111;  Mahoney  v. 
Elliott  (1902)  8  Ida.  356;  69  Pac.  108. 

Constitutionality:  This  section  is 
constitutional,  and  confers  jurisdiction 
on  the  District  Court  to  summarily 
hear  and  determine  the  cases  provided 
for  therein;  to  remove  the  delinquent 
and  to  enter  judgment  against  him  in 
favor  of  the  informer  as  therein  pro- 
vided. Rankin  v.  Jauman  (1894)  4 
Ida.  53;  36  Pac.  502. 

Nature  of  Proceeding:  The  action 
provided  for  in  this  section  being  of 
a  public  nature  and  for  the  public 
good  may  be  commenced  either  in  the 
name  of  the  State  as  plaintiff  or  in 
the  name  of  the  informant.  The  ac- 
tion of  a  District  Court  in  permitting 
a  change  of  the  style  of  the  action 
from  "State  of  Idaho,  plaintiff",  to 
"A,  plaintiff",  is  error,  but  such  error 
affects  no  substantial  right  of  the  de- 
fendant, is  not  prejudicial  and  will 
not  be  considered  on  appeal  Smith 
v.  Ellis  (1900)  7  Ida.  196;  61  Pac. 
6  95.  An  action  under  this  section  is 
not  a  criminal  proceeding  and  the  in- 
formant may  appeal  under  Rev.  St. 
Sec.  4807,  from  a  judgment  in  favor 
of  the  officer.  Ponting  v.  Isaman 
(1900)  7  Ida.  283;  62  Pac.  680. 

Who  May  Prosecute:  A  proceeding 
for  the  removal  of  a  public  officer 
need  not  be  brought  by  indictment  »»i 
information  by  the  public  prosecutor. 
Hays  v.  Simmons  (1899)  6  Ida.  651; 
59  Pac.  182.  A  corrupt  official  may 
be  prosecuted  by  a  private  person  for 
the  acts  therein  specified,  while  pros- 
ecutions under  Section  7445  must  be 
on  information  from  the  prosecuting 
attorney  or  presentment  of  the  grand 
jury.  Corker  v.  Pence  (1906)  12  Ida. 
152;  85  Pac.  388. 

Grounds  for  Removal:  This  section 
prescribes  but  two  offenses  for  which 
a  defendant  may  be  removed  from  of- 
fice. The  first  is  the  charging  and 
collecting  of  illegal  fees,  and  the  sec- 
ond, the  neglect  to  perform  official 
duties  pertaining  to  his  office.  Ib. 


When  a  public  officer  presents  a 
claim  against  ihe  county  for  services 
which  he  admits  h  e  has  not  per- 
formed, procures  its  -.'lowance,  and 
receives  a  county  warrant  covering 
such  charge,  he  should  be  removed 
from  >fric  and  the  penalty  provided 
for  in  this  section  should  be  adjudged 
against  him  and  in  favor  of  the  in- 
formant. Smith  v.  Ellis  (1900)  7  Ida. 
196,    61  Pac.  C95. 

Proof  that  a  county  commissioner 
wilfully  a:-d  knowingly  approved  a 
large  numl.fr  oC  official  bonds,  the 
sur-Mes  on  which  were  not  qualified  to 
act  as  such  sureties,  is  sufficient  to 
sustain  a  conviction  under  this  sec- 
tion Mi'ler  v  Smith  (1900)  7  Ida. 
204;  61  Pac  824. 

Same — Insufficient  Grounds:  Charges 
that  a  county  commissioner  allowed 
illegal  fees  to  others  are  proper  mat- 
ter for  investigation  by  the  grand 
jury  but  are  not  a  proper  subject  of 
inquiry  in  a  proceeding  under  this  sec- 
tion to  remove  the  commissioner  from 
office.  Ponting  v.  Isaman  (1900)  7 
Ida.  283;  62  Pac.  680. 

The  allowance  of  a  claim  against 
the  county  without  its  being  accom- 
panied by  a  proper  voucher  is  not  a 
cause  for  removal  under  the  provi- 
sions of  this  section.  Corker  v.  Pence 
(1906)  12  Ida.  152;  85  Pac.  388. 

The  failure  to  properly  itemize  a 
claim  against  the  county  is  not  a 
cause  for  the  removal  of  an  officer  un- 
der this  section.  Ib. 

The  wilful  and  corrupt  equalization 
of  assessments  by  the  county  board 
of  equalization  is  not  ground  for  re- 
moval under  this  section,  but  prosecu- 
tions therefor  must  be  conducted  un- 
der Section  7446.  Ib. 

Information:  An  information  or 
accusation  by  which  an  action  is  com- 
menced to  remove  a  public  officer 
from  office  should  charge  with  cer- 
tainty the  specific  acts  of  omission  or 
commission  for  which  the  removal  is 
sought.  Smith  v.  Ellis  (1900)  7  Ida. 
196;  61  Pac.  695;  Miller  v.  Smith 
(1900)  7  Ida.  204;  61  Pac.  824.  The 
allegations  of  an  information  should 
be  made  positively  when  the  facts  are 
of  record  and  accessible,  or  are  with- 
in the  personal  knowledge  of  the  in- 
formant; otherwise  they  may  be  made 
on  information  and  belief.  Corker 
v.  Pence  (1906)  12  Ida.  152;  85  Pac. 
388. 
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An  information  which  charges  that 
the  defendant,  as  county  commission- 
er, charged  and  collected  per  diem 
and  mileage  for  services  rendered  by 
him  in  viewing  roads  and  bridges,  that 
he  did  so  wilfully,  knowingly  and  cor- 
ruptly, states  good  cause  for  removal 
of  such  officer  under  this  section  and 
of  awarding  to  the  informant  the  pen- 
alty provided  for.  Pouting  v.  Isaman 
(1900)  7  Ida.  283;  62  Pac.  680. 

An  information  under  this  section 
which  charges  the  defendant  with 
knowingly,  wilfully  and  intentionally 
charging  and  collecting  illegal  fees, 
specifying  them,  or  knowingly,  wil- 
fully and  intentionally  refusing  to  per- 
form or  neglecting  to  perform  an  of- 
ficial duty,  specifying  such  duty,  is 
sufficient.  Corker  v.  Pence  (1906)  12 
Ida.  152;  85  Pac.  388. 

Same — Surplus  Allegations:  An  in- 
formation seeking  to  remove  a  public 
officer  from  office  on  the  ground  that 
he  received  and  collected  illegal  fees 
for  himself,  is  not  vitiated  by  a  fur- 
ther improper  allegation  of  the  allow- 
ance by  him  of  illegal  fees  to  others 
nor  subject  to  demurrer  for  misjoin- 
der of  causes  of  action,  but  the  court 
should  strike  the  improper  allegations 
from  the  files  and  proceed  to  hear  the 
cause  on  the  proper  allegations  of  the 
information.  Ponting    v.  Isaman 

(1900)  7  Ida.  283;  62  Pac.  680. 

Defenses:    Public    officers  are  sup- 


posed to  know  the  law  under  which 
they  act  and  a  misunderstanding  as 
to  their  duty  cannot  be  set  up  as  a 
defense  in  a  proceeding  under  this 
section.  Miller  v.  Smith  (1900)  7  Ida, 
204;  61  Pac.  824. 

A  county  commissioner  will  not  be 
removed  from  office  under  this  section 
on  the  ground  that  he  presented  ille- 
gal claims  against  the  county  for  ser- 
vices rendered  by  him,  where  it  ap- 
pears that  he  acJ.ed  honestly  and  with- 
out intent  to  defraud  the  county,  un- 
der the  belief  that  the  claims  were  le- 
gal and  on  adv'ce  of  the  county  at- 
torney. (Quaries,  C.  J.,  dissents.) 
Ponting  v.  Isaman  (1901)  7  Ida.  581; 
65  Pac  434. 

This  section  contemplates  that  when 
illegal  fees  are  charged  and  collected, 
or  when  an  o:"*ker  has  refused  or  neg- 
lected to  pert o' m  the  official  duties 
pertaii  ing  to  his  office,  and  those  facts 
are  properly  t  *  own  to  the  court,  the 
informer  ha^  made  out  his  case.  The 
proof  of  those  facts  is  ,oroof  of  the 
i.  tent  with  \vj?»er  they  were  done,  and 
s-  ch  acts  can  only  be  excused  by 
showi'.g  that  titty  were  done  by  rea- 
son ol  a  wronr,  construction  of  an  ob- 
scure or  doubtful  statute,  but  cannot 
be  excused  by  a  plea  of  ignorance  of 
the  plain  provisions  of  the  law.  Miller 
v.  Smith  (1900)  7  Ida.  204;  61  Pac. 
824. 


TITLE  3. 

OF  CRIMINAL  PROCEEDINGS  TO  THE  COMMITMENT. 


Chapter 

1.  Of  the  local  jurisdiction  of  pub- 

lic offenses. 

2.  Of  the  time  of  commencing  crim- 

inal actions. 

3.  The  complaint. 


Chapter 


4. 

5. 


7. 


The  warrant  of  arrest. 

Arrest,  by  whom  and  how  made. 

Re-taking  after  an  escape  or  res- 
cue. 

Examinat.ti-i 


CHAPTER  1. 
OF  THE  LOCAL  JURISDICTION  OF  PUBLIC  OFFENSES. 


Section 

7480.    All  offenders  liable  to  punish- 
ment. 

7  4S1.    Offenses    commenced  without 
the  Stat..-. 

7482.  Fighting  duels  out  of  the  State. 

7483.  Offenses  committed  in  different 
counties 

7484.  Offenses  committed  on  county 
boundaries. 

7485.  Offenses  committed  on  vessels 
or  trains. 

7486.  Kidnapping    and     similar  of- 
fenses. 

7487.  Bigamy  oi  incest. 


Section 

7488.  Stolen   property   carried  from 
county  'o  county. 

7489.  Escape  from  prison. 

7490.  Bringing  stolen   property  into 
State. 

7491.  Murder  o-  manslaughter. 

7492.  Jurisdiction  over  accessories. 

7493.  Jurisdiction  over  absent  prin- 
cipal. 

7494.  Conviction  or  acquittal  in  an- 
other State. 
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All  Offenders  Liable  to  Punishment. 

Sec.  7480.  Every  person  is  liable  to  punishment  by  the  laws  of 
this  State,  for  a  public  offense  committed  by  him  therein,  except 
where  it  is  by  law  cognizable  exclusively  in  the  courts  of  the  United 
States. 


Historical:  Rev.  St.  1887,  Sec.  7480. 
See  Cr.  Pr.  (1864)  Sec.  81. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  777;  Deering's  Code, 
ib.;  same  with  clause  added  as  amend- 
ed:   Kerr's  Code,  ib. 


Offenses  Commenced  Without  the  State. 

Sec.  7481.  When  the  commission  of  a  public  offense,  commenced 
without  the  State,  is  consummated  within  its  boundaries,  the  de- 
fendant is  liable  to  punishment  therefor  in  this  State,  though  he 
was  out  of  the  State  at  the  time  of  the  commission  of  the  offense 
charged.  If  he  consummated  it  in  this  State  through  the  intervention 
of  an  innocent  or  guilty  agent,  or  any  other  means  proceeding  di- 
rectly from  himself,  in  such  case  the  jurisdiction  is  in  the  county 
in  which  the  offense  is  consummated. 


Historical:  Rev.  St.  1887,  Sec.  7481. 
Cr.  Pr.  (1864)  Sec.  82. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  778;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  In  re  Moyer  (1906)  12  Ida. 
250;  85  Pac.  897. 


Fighting  Duels  Out  of  the  State. 

Sec.  7482.  When  an  inhabitant  or  resident  of  this  State,  by  previ- 
ous appointment  or  engagement,  fights  a  duel  or  is  concerned  as 
second  therein,  out  of  the  jurisdiction  of  this  State,  and  in  the  duel 
a  wound  is  inflicted  upon  a  person,  whereof  he  dies  in  this  State,  the 
jurisdiction  of  the  offense  is  in  the  county  where  the  death  happens. 


Historical:  Rev.  St.  1887,  Sec.  7482. 
Cr.  Pr.  (1864)  Sec.  83. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  779;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Offenses  Committed  in  Different  Counties. 

Sec.  7483.  When  a  public  offense  is  committed  in  part  in  one 
county  and  in  part  in  another,  or  the  acts  or  effects  thereof  con- 
stituting or  requisite  to  the  consummation  of  the  offense  occur  in 
two  or  more  counties,  the  jurisdiction  is  in  either  county. 


Historical:  Rev.  St.  1887,  Sec.  7483. 
Cr.  Pr.  (1864)  Sec.  84. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  781;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Offenses  Committed  on  County  Boundaries. 

Sec.  7484.  When  a  public  offense  is  committed  on  the  boundary 
of  two  or  more  counties,  or  within  five  hundred  yards  thereof,  the 
jurisdiction  is  in  either  county. 


Historical:  Rev.  St.  1887,  Sec.  7484. 
Cr.  Pr.  (1864)  Sec.  85. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  782;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Offenses  Committed  on  Vessels  or  Trains, 

Sec.  7485.    When  an  offense  is  committed  in  this  State,  on  board 
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a  vessel  navigating  a  river,  bay,  slough,  lake,  or  canal,  or  lying 
therein,  in  the  prosecution  of  her  voyage,  the  jurisdiction  is  in  any 
county  through  which  the  vessel  is  navigated  in  the  course  of  her 
voyage,  or  in  the  county  where  the  voyage  terminates;  and  when 
the  offense  is  committed  in  this  State,  on  a  railroad  train  or  car 
prosecuting  its  trip,  the  jurisdiction  is  in  any  county  through  which 
the  train  or  car  passes  in  the  course  of  her  trip,  or  in  the  eounty 
where  the  trip  terminates. 


Historical:  Rev.  St.  188  7,  Sec.  7485. 
Cr.  Pr.  (1864)  See.  86. 

California  Legislation.  Same 
through  "terminates",  line  5,  rest 
omitted:    Pen.   Cede   1872,   Sec.  783; 


same  as  amended:  Deering*s  Code, 
ib. ;  Kerr's  Code,  ib. 

Cross  Reference:  Venae  of  prosecu- 
tions for  stealing  rides  on  trains:  Sec. 
7061b. 


Kidnapping  and  Similar  Offenses. 

Sec.  7486.    The  jurisdiction  of  a  criminal  action: 

1.  For  forcibly  and  without  lawful  authority  seizing  and  con- 
fining another,  or  inveigling  or  kidnapping  him  with  intent,  against 
his  will,  to  cause  him  to  be  secretly  confined  or  imprisoned  in  this 
State,  or  to  be  sent  out  of  the  State,  or  from  one  county  to  another, 
or  to  be  sold  as  a  slave,  or  in  any  way  held  to  service;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age 
of  twelve  years,  with  intent  to  detain  and  conceal  it  from  its  parent, 
guardian,  or  other  person  having  the  lawful  charge  of  the  child;  or, 

3.  For  inveigling,  enticing,  or  taking  away  an  unmarried  female 
of  previous  chaste  character,  under  the  age  of  eighteen  years,  for 
the  purpose  of  prostitution ;  or, 

4.  For  taking  away  any  female  under  the  age  of  sixteen  years, 
from  her  father,  mother,  guardian,  or  other  person  having  the  legal 
charge  of  her  person,  witfeout  their  consent,  either  for  the  purpose 
of  concubinage  or  prostitution; 

Is  in  the  county  in  which  the  offense  is  committed,  or  out  of  which 
the  person  upon  whom  the  offense  was  committed  may,  in  the  com- 
mission of  the  offense,  have  been  brought,  or  in  which  an  act  was 
done  by  the  defendant  in  instigating,  procuring,  promoting,  or  aiding 
in  the  commission  of  the  offense,  or  in  abetting  the  parties  concerned 
therein. 


Historical:  Rev.  St.  1887,  Sec.  7486. 
See  Cr.  Pr.  (1864)  Sec.  87. 

California  Ltegisiation :  Same  except 
"an  indictment"  for  "a  criminal  ac- 
tion", line  1,  and    "twenty-five"  for 


"eighteen",  subd.  3,  line  2:  Pen.  Code 
18  7  2,  Sec.  784;  same  as  amended  ex- 
cept "twenty-five"  for  "eighteen", 
subd.  3,  line  2:  Deering's  Code,  ib.; 
similar  as  amended:    Kerr's  Code,  ib. 


Bigamy  or  Incest. 

Sec,  7487.  When  the  offense  either  of  bigamy  or  incest  is  com- 
mitted in  one  county,  and  the  defendant  is  apprehended  in  another, 
the  jurisdiction  is  in  either  county. 


Historical:  Rev.  St.  1887,  Sec.  7487. 
Cr.  Pr.  (1864)   Sec.  88. 

Caliifornia  Legislation:  Same:  Pen. 


Code  1872,  Sec.  785;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Stolen  Property  Carried  From  County  to  County. 

Sec.  7438.  When  property  taken  in  one  county  by  burglary,  rob- 
bery, larceny,  or  embezzlement  has  been  brought  into  another,  the 
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jurisdiction  of  the  offense  is  In  either  county.  But  if  at  any  time 
before  the  conviction  of  the  defendant  in  the  latter,  he  is  indicted 
in  the  former  county,  the  sheriff  of  the  latter  county  must,  upon 
demand,  deliver  him  to  the  sheriff  of  the  former. 


Historical:  Rev.  St.  1887,  Sec.  748  8. 
See  Cr.  Pr.  (1864)  Sec.  89. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  786;  Deering  s  Code, 
ib.;  Kerr's  Code,  ib. 


Escape  From  Prison. 

Sec.  7489.  The  jurisdiction  of  a  criminal  action  for  escaping  from 
prison  is  in  any  county  of  the  State. 


Historical:  Rev.  St.  188  7,  Sec.  7  48  9. 

California  Legislation:  Same  except 
'an  indictment"  for  "a  criminal  ac- 


tion": Pen.  Code  1872,  Sec.  787;  same 
as  amended:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Bringing  Stolen  Property  Into  State. 

Sec.  7490.  The  jurisdiction  of  a  criminal  action  for  stealing,  in 
any  other  State,  the  property  of  another,  or  receiving  it,  knowing 
it  to  have  been  stolen,  and  bringing  the  same  into  this  State,  is  in 
any  county  into  or  through  which  such  stolen  property  has  been 
brought. 


Historical:  Rev.  St.  1887,  Sec.  749  0. 

CfJilornia  Legislation :  Same  except 
"an  indictment"  for  "a  criminal  ac- 
tion", line   1:    Pen.   Code   1872,  Sec. 


789;  same  as  amended:  Deering's 
Code,  ib.;  embezzling  included  as 
amended:  Kerr's  Code,  ib. 


Murder  or  Manslaughter. 

Sec.  7491.  The  jurisdiction  of  a  criminal  action  for  murder  or 
manslaughter,  when  the  injury  which  caused  the  death  was  inflicted 
in  one  county  and  the  party  injured  dies  in  another  county  or  out 
of  the  State,  is  in  the  county  where  the  injury  was  inflicted. 


Historical:  Rev.  St.  1887,  Sec.  7491. 
See  Cr.  and  P.  (1864)  Sec.  24. 

California  Legislation:  Same  except 
"an  indictment"  for  "a  criminal  ac- 
tion", line  1:  Pen.  Code  1872,  Sec. 
790;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Death      Without        State — Venue: 


Where  the  injury  which  produced 
death  was  inflicted  in  one  county  and 
the  deceased  was  carried  out  of  the 
Slate  in  an  effort  to  save  his  life,  the 
venue  is  properly  laid  in  the  county 
where  the  injury  was  inflicted.  State 
v.  Corcoran  (1900>  7  Ida.  220;  61  Pac. 
1034. 


Jurisdiction  Over  Accessories. 

Sec.  7492.  In  the  case  of  an  accessory  in  the  commission  of  a  pub- 
lic offense,  the  jurisdiction  is  in  the  county  where  the  offense  of  the 
accessory  was  committed,  notwithstanding  the  principal  offense  was 
committed  in  another  county. 


Historical:  Rev.  St.  1887,  Sec.  7492. 
Cr.  Pr.  (1864)  Sec.  90. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  791;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Jurisdiction  Over  Absent  Principal. 

Sec.  7493.  The  jurisdiction  of  a  criminal  action  against  a  princi- 
pal in  the  commission  of  a  public  offense,  when  such  principal  is  not 
present  at  the  commission  of  the  principal  offense,  is  in  the  same 
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county  it  would  be  under  this  Code  if  he  were  so  present  and  aiding 
and  abetting  therein. 


Historical:  Rev-  St.  1887,  Sec.  7493. 

California  Legislation:  Same  except 
"an  indictment"  for  "a  criminal  ac- 


tion", line  1:  Pen.  Code  1872,  Sec. 
792;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Conviction  or  Acquittal  in  Another  State. 

Sec.  7494.  When  an  act  charged  as  a  public  offense,  is  within  the 
jurisdiction  of  another  State,  Territory,  or  country,  as  well  as 
of  this  State,  a  conviction  or  acquittal  thereof  in  the  former  is  a 
bar  to  the  prosecution  or  indictment  therefor  in  this  State. 


Historical:  Rev.  St.  1887,  Sec.  7494. 
Cr.  Pr.  (1864)  Sec.  91. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  793;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  In  Another  County. 

Sec.  7495.  When  an  offense  is  within  the  jurisdiction  of  two  or 
more  counties,  a  conviction  or  acquittal  thereof  in  one  county  is  a 
bar  to  a  prosecution  or  indictment  therefor  in  another. 


Historical:  Rev.  St.  1887,  Sec.  7495. 
Cr.  Pr.  (1864)  Sec.  92. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  794;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
OF  THE  TIME  OF  COMMENCING  CRIMINAL  ACTIONS. 


Section 

7500.  Prosecutions  for  murder. 

7501.  Other  felonies. 

7502.  Misdemeanors. 


Section 

7503.  Absence    of    defendant  from 
State. 

7504.  Indictment:      When  deemed 
found. 


Prosecutions  for  Murder. 

Sec.  7500.  There  is  no  limitation  of  time  within  which  a  prosecu- 
tion for  murder  must  be  commenced.  It  may  be  commenced  at  any- 
time after  the  death  of  the  person  killed. 


Historical:  Rev.  St.  1887,  Sec.  7500. 
Cr.  Pr.  (1864)  Sec.  93. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  799;  Deering's  Code, 
ib.;  broader  as  amended:  Kerr's  Code, 
ib. 


Other  Felonies. 

Sec.  7501.  An  indictment  for  any  other  felony  than  murder  must 
be  found  within  three  years  after  its  commission. 


Historical:  Rev.  St.  1887,  Sec.  7501. 
Cr.  Pr.  (1864)  Sec.  94. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  800;  similar  as 
amended:  Deering's  Code,  ib.;  as 
amended:    Kerr's  Code,  ib. 


Misdemeanors. 

Sec.  7502.  An  indictment  for  any  misdemeanor  must  be  found 
within  one  year  after  its  commission. 


Historical:  Rev.  St.  1887,  Sec.  7502. 
Cr.  Pr.   (1864)  Sec.  95. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  801;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Absence  of  Defendant  From  State. 

Sec.  7503.  If,  when  the  offense  is  committed,  the  defendant  is  out 
of  the  State,  the  indictment  may  be  found  within  the  term  herein 
limited  after  his  coming  within  the  State,  and  no  time  during  which 
the  defendant  is  not  an  inhabitant  of,  or  usually  resident  within,  the 
State  is  part  of  the  limitation. 


Historical:  Rev.  St.  1887,  Sec.  7503. 
Cr.  Pr.   (1864)   Sec.  96. 

California  ^Legislation:    Same:  Pen. 


Code  1872,  Sec.  802;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Indictment:  When  Deemed  Found. 

Sec.  7504.  An  indictment  is  found,  within  the  meaning  of  this 
chapter,  when  it  is  presented  by  the  grand  jury  in  open  court,  and 
there  received  and  filed. 


Historical:  Rev.  St.  1887,  Sec.  7504. 
Cr.  Pr.   (1864)    Sec.  97. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  803;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
THE  COMPLAINT. 


Section 

7f>09.  Definition  of  complaint. 
753  0.    Definition  of  magistrate. 


Section 

7511.    Who   are  magistrates. 


Definition  of  Complaint. 

Sec.  7509.  The  complaint  or  information  is  the  allegation  in  writ 
ing,  made  to  a  magistrate,  that  a  person  has  been  guilty  of  some 
designated  offense. 


Historical:  Rev.  St.  1887,  Sec.  75  09. 
Cr.  Pr.   (186  4)   Sec.  9  9. 

California  Legislation:  Same  except 
"complaint  or",  line  1,  omitted:  Pen. 


Code  1872,  Sec.  806;  similar  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Definition  of  Magistrate. 

Sec.  7510.  A  magistrate  is  an  officer  having  power  to  issue  a 
warrant  for  the  arrest  of  a  person  charged  with  a  public  offense. 


Historical:  Rev.  St.  18  87,  Sec.  7510. 
Cr.   Pr.    (1864).  Sec.  100. 

California  Legislation:    Same:  Pen. 

Who  Are  Magistrates. 


Code  1872,  Sec.  807;  Deering's  Code, 
ib,;    Kerr's   Code,  ib. 


Sec.  7511.    The  following  persons  are  magistrates: 

1.  The  Justices  of  the  Supreme  Court; 

2.  The  probate  judges ; 

3.  Justices  of  the  peace; 

4.  Police  magistrates  in  towns  or  cities. 


Historical:  Rev.  St.  1887.  Sec,  7511. 
See  Cr.  Pr.  (  1864)  Sec.  101. 

California  Legislation  Similar 
but  including  District  Judges:  Pen. 
^Code  1872,  Sec.  808;  same  as  amend- 
ed except  "Judges  of  the  Superior 
Court"  for  "the  probate  judges": 
Deering's  Code,  ib.;  Kerr's  Code,  ib, 


Cited:  State  v.  Clark  (18  94)  4  Ida. 
7;   35  Pac.  710. 

Who  Are  Magistrates:  A  coroner  is 
not  a  magistrate  and  the  finding  and 
return  of  his  inquest  is  not  a  suffi- 
cient basis  for  an  information  for 
homicide.  In  re  Sly  (1904)  9  Ida.  779; 
75  Pac.  766. 


Ch.  4. 


WARRANT  OF  ARREST 


CHAPTER  4. 
THE  WARRANT  OF  ARREST. 


Section 

7516.  Examination  of  informant. 

7517.  Contents  of  depositions. 

7518.  When  warrant  may  issue. 

7519.  Form  of  warrant. 

75  2  0.     Same:       Additional  require- 
ments. 

7521.  To  whom  directed. 

7522.  Peace  officers  enumerated. 

7523.  Direction   to    officers  through- 
out State. 


Section 

7524.  Direction  to  officers  of  county: 
Execution  in  other  county. 

7525.  Defendant  to  be  taken  before 
magistrate. 

752  9.     Same:    Attorney  may  visit  de- 
fendant. 

7530.  Depositions  to  be  transmitted 
to  magistrate. 

7531.  Offenses     triable     in  another 
county:  Proceedings. 

7532.  Duties  of  officer. 


Examination  of  Informant. 

Sec.  7516.  When  an  information  is  laid  before  a  magistrate  of 
the  commission  of  a  public  offense,  triable  within  the  county,  he  must 
examine,  on  oath,  the  informant  or  prosecutor,  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  writing, .  and  cause 
them  to  be  subscribed  by  the  parties  making  them. 


Historical:  Rev.  St.  18  87,  Sec.  7516. 
Cr.  Pr.  (1864)  Sec.  102. 

California  Legislation:.  Same:  Pen. 


Code  1872,  Sec.  811;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Contents  of  Deposition. 

Sec.  7517.  The  deposition  must  set  forth  the  facts  stated  by  the 
prosecutor  and  his  witnesses,  tending  to  establish  the  commission 
of  the  effense  and  the  guilt  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  7517. 
Cr.  Pr.   (1864)   Sec.  103. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  812;  Deering's  Code, 
ib.;   Kerr's  Code,  ib- 


When  Warrant  May  Issue. 

Sec.  7518.  If  the  magistrate  is  satisfied  therefrom  that  the  offense 
complained  of  has  been  committed,  and  that  there  is  reasonable 
ground  to  believe  that  the  defendant  has  committed  it,  he  must  issue 
a  warrant  of  arrest. 


Historical:  Rev.  St.  1887,  Sec.  7518. 
Cr.  Pr.   (1864)   Sec.  104. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  813; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Form  of  "Warrant. 

Sec.  7519.  A  warrant  of  arrest  is  an  order  in  writing,  in  the  name 
of  the  State  of  Idaho,  signed  by  a  magistrate,  commanding  the  arrest 
of  the  defendant,  and  may  be  substantially  in  the  following  form: 

County  of  ,  State  of  Idaho. 

To  any  sheriff,  constable,  marshal,  or  policeman  of  said  State,  or 
of  the  County  of  : 

A  complaint  on  oath,  having  this  day  been  laid  before  me,  by 
A.  B.,  that  the  crime  of  (designating  it)  has  been  committed,  and 
accusing  C.  D.  thereof,  you  are  therefore  commanded  forthwith  to 
arrest  the  above  named  C.  D.  and  bring  him  before  me  at  (naming 
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the  place),  or  in  the  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  — ,  this  —  day  of  ,  nineteen  . 


Historical:  Rev.  St.  1887,  Sec.  7519. 
Cr.  Pr.  (1864)  Sec.  105. 

California     Legislation :  Similar: 


Pen.  Code  1872,  Sec.  814;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Same :  Additional  Requirements. 

Sec.  7520.  The  warrant  must  specify  the  name  of  the  defendant, 
or,  if  it  is  unknown  to  the  magistrate,  the  defendant  may  be  desig- 
nated therein  by  any  name.  It  must  also  state-  the  time  of  issuing 
it,  and  the  county,  city,  or  town  where  it  is  issued,  and  be  signed 
by  the  magistrate,  with  his  name  of  office,  and  state  the  offense 
charged. 


Historical:  Rev.  St.  1887,  Sec.  752  0. 
See  Cr.  Pr.  (1864)  Sec.  106. 

California  Legislation:    Same  omit- 


ting the  concluding  clause:  Pen.  Code 
1872,  Sec.  815;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


To  Whom  Directed. 

Sec.  7521.  The  warrant  must  be  directed  to  and  executed  by  a 
peace  officer. 


Historical:  Rev.  St.  1887,  Sec.  7521. 
Cr.  Pr.  (1864)  Sec.  107. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  816;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Peace  Officers  Enumerated. 

Sec.  7522.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  constable, 
marshal,  or  policeman  of  a  city,  or  town. 


Historical:  Rev-  St.  1887,  Sec.  7522. 
Cr.  Pr.  (1864)  Sec.  108. 

California  Legislation:   Same  except 


the  word  township  is  used:  Pen. 
Code  1872,  Sec.  817;  Deering's  Code, 
ib.:  Kerr's  Code,  ib. 


Direction  to  Officers  Throughout  State. 

Sec.  7523.  If  a  warrant  is  issued  by  a  Justice  of  the  Supreme 
Court,  or  probate  judge,  it  may  be  directed  generally  to  any  sheriff, 
constable,  marshal,  or  policeman  in  the  State,  and  may  be  executed 
by  any  of  those  officers  to  whom  it  may  be  delivered. 


Historical:  Rev.  St.  1887,  Sec.  7523. 
Cr.  Pr.  (1864)  Sec.  109. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  828;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Direction  to  Officers  of  County;  Execution  in  Other  County. 

Sec.  7524.  If  it  be  issued  by  any  other  magistrate  it  may  be  di- 
rected generally  to  any  sheriff,  constable,  marshal,  or  policeman,  in 
the  county  in  which  it  is  issued,  and  may  be  executed  by  any  sheriff 
to  whom  it  is  directed  in  any  county  of  this  State;  and  when  the 
sheriff  of  any  county  is  paid  by  salary  instead  of  fees,  he  shall  receive 
twenty  cents  per  mile  for  each  mile  necessarily  traveled  outside  his 
county. 


Historical:  Rev.  St.  1887,  Sec.  7524. 
See  Cr.  Pr.  (1864)  Sec.  110;  amend- 
ed 12  Ter.  Ses.  (1883).  Sec.  1. 


California  Legislation:  Different: 
Pen.  Code  1872,  Sec.  819;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Ch.  4. 


WARRANT  OF  ARREST 
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Defendant  to  Be  Taken  Before  Magistrate. 

Sec.  7525.  If  the  offense  charged  is  one  which  must  afterwards 
be  investigated  by  the  grand  jury,  or  presented  to  the  District  Court 
upon  information,  the  officer  making  the  arrest  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  but  if  such 
magistrate  does  not  reside  in  the  precinct  where  the  offense  was 
committed  or  the  majority  of  the  witnesses  reside,  the  officer  having 
the  charge  of  the  defendant  must  take  him,  and  the  warrant,  deposi- 
tion, and  all  papers  in  the  case,  before  some  magistrate  in  such 
precinct  for  hearing  and  examination,  or  if  there  be  no  magistrate 
in  such  precinct,  then  before  some  magistrate  residing  in  some  other 
precinct,  but  all  hearings  on  preliminary  examinations  must,  as  far 
as  possible,  be  had  before  the  magistrate  most  convenient  to  the 
majority  of  the  witnesses  for  the  prosecution,  unless  for  good  cause 
it  is  ordered  to  be  held  elsewhere,  and  in  all  such  cases  the  pre- 
liminary examinations  must  be  had  as  hereinafter  provided,  unless 
such  person  shall  waive  his  right  to  such  examination,  and  for  taking 
such  examinations  the  magistrate  must  be  allowed  twenty  cents  per 
folio. 


Historical:  Rev.  St.  1887,  Sec.  7525. 
(See  Cr.  Pr.  (1864)  Sees.  Ill,  112;) 
amended  Laws  1899,  433,  Sec.  1. 

Venue  of  Examination:  One  ac- 
cused of  crime  cannot  insist  upon  ex- 
amination before  a  magistrate  of  the 
precinct  in  which  the  crime  is  charged 


to  have  been  committed,  but  the  pros- 
ecuting attorney  may  designate  the 
precinct  where,  and  the  magistrate  be- 
fore whom,  the  examination  will  be 
had.  State  v.  Griffin  (1895)  4  Ida. 
462;  40  Pac.  58. 


Same:  Attorney  May  Visit  Defendant. 

Sec.  7529.  The  defendant  must  in  all  cases  be  taken  before  the 
magistrate  without  unnecessary  delay,  and  any  attorney  at  law  en- 
titled to  practice  in  courts  of  record  of  the  State  of  Idaho  may,  at 
the  request  of  the  prisoner  after  such  arrest,  visit  the  person  so 
arrested. 


Pen.  Code  1872,  Sec.  825;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  7529. 
Cr.  Pr.  (1864)  Sec.  116. 

California  Legislation :  Same 
through  "delay",  line  2,  rest  omitted: 

Depositions  to  Be  Transmitted  to  Magistrate. 

Sec.  7530.  If  the  defendant  is  brought  before  a  magistrate  other 
than  the  one  who  issued  the  warrant,  the  depositions  on  which  the 
warrant  was  granted  must  be  sent  to  that  magistrate,  or,  if  they 
cannot  be  procured,  the  prosecutor  and  his  witnesses  must  be  sum- 
moned to  give  their  testimony  anew. 

Historical:   Rev.  St.  1887,  Sec.  7530. 
Cr.  Pr.  (1864)  Sec.  117. 

California  Legislation:    Same:  Pen. 

Offenses  Triable  in  Another  County:  Proceedings. 

Sec.  7531.  When  an  information  is  laid  before  a  magistrate  of  the 
commission  of  a  public  offense,  triable  in  another  county  of  the  State, 
but  showing  that  the  defendant  is  in  the  county  where  the  complaint- 
is  laid,  the  same  proceedings  must  be  had  as  prescribed  in  this  chap- 
ter, except  that  the  warant  must  require  the  defendant  to  be  taken 


Code  1872,  Sec.  826; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 
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before  the  magistrate  most  accessible  to  the  witnesses  for  the  prose- 
cution, but  in  the  county  in  which  the  offense  is  triable,  and  the 
depositions  of  the  informant  or  prosecutor,  and  of  the  witneses  who 
may  have  been  produced,  must  be  delivered  by  the  magistrate  to 
the  officer  to  whom  the  warrant  is  delivered. 


Historical:  Rev.  St.  1887,  Sec.  7531. 
Cr.  Pr.  (1864)  Sec.  118. 

California    Legislations  Similar: 


Pen.  Code  1872,  Sec.  827;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Buties  of  Offcer. 

Sec.  7538.  The  officer  who  executes  the  warrant  must  take  the 
defendant  before  the  magistrate  most  accessible  to  the  witnesses  for 
the  prosecution,  but  in  the  county  in  which  the  offense  is  triable,  and 
Must  deM¥er  to  Mm  the  depositions  and  the  warrant,  with  his  return 
endorsed  thereon,  and  the  magistrate  must  then  proceed  in  the  same 
manner  as  upon  a  warrant  issued  by  himself. 


Historical:  Rev.  St.  1887,  Sec.  7532. 
Cr.  Pr.  (1864)  Sec.  119. 

California    Legislation:  Similar: 


Pen.  Code  1872,  Sec.  828;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  5. 
ARREST,  BY  WHOM  AND  HOW  MADE. 


Section. 

7538.  Arrest  defined. 

7539.  Same:   How  made. 

7540.  When  peace  officer  may  arrest. 

7541.  When  private  person  may  ar- 
rest. 

7542.  Magistrate   may   order  arrest. 

7543.  Person  arresting  may  summon 
assistance. 

7544.  When  arrest  may  be  made. 

7545.  Information  to  person  arrested. 

7546.  Warrant  must  be  shown. 

7547.  What  force  may  be  used. 


Section. 

75  48.    Same:     Breaking    doors  and 
windows. 

7549.  Same:    For  purpose  of  libera- 
tion. 

7550.  Weapons  may  be  taken. 

7551.  Duty  of  private  person  making 
arrest. 

7552.  Person  arrested  without  war- 
rant. 

7553.  Telegraphing  warrant  for  ser- 
vice. 

7554.  Same. 


Arrest  Defined. 

Sec.  7538.  An  arrest  is  taking  a  person  into  custody,  in  a  case 
and  in  the  manner  authorized  by  law.  An  arrest  may  be  made  by  a 
peace  officer  or  by  a  private  person. 


Historical:  Rev.  St.  1887,  Sec.  7538. 
See  Cr.  Pr.  (1864)  Sees.  121,  122. 

California  Tjegislation:    Same:  Pen. 


Code  1872,  Sec.  834; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Same:  How  Made. 

Sec.  7539.  An  arrest  is  made  by  an  actual  restraint  of  the  person 
of  the  defendant,  or  by  his  submission  to  the  custody  of  an  officer. 
The  defendant  must  not  be  subjected  to  any  more  restraint  than  is 
necessary  for  his  arrest  and  detention. 


Historical:  Rev.  St.  1887,  Sec.  7539. 
Cr.  Pr.  (1864)  Sees.  125,  126. 

California  Ijestelation:    Same:  Pen. 


Code,  1872,  Sec.  835;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Ch.  5 


ARREST 
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When  PeaGe  Officer  May  Arrest. 

Sec.  7540.  A  peace  officer  may  make  an  arrest  in  obedience  to  a 
warrant  delivered  to  him,  or  may,  without  a  warrant,  arrest  a  person : 

1.  For  a  public  offense  committed  or  attempted  in  his  presence; 

2.  When  a  person  arrested  has  committed  a  felony,  although  not 
in  his  presence; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reason- 
able cause  for  believing  the  person  arrested  to  have  committed  it ; 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the  commission 
of  a  felony  by  the  party  arrested ; 

5.  At  night,  when  there  is  reasonable  cause  to  believe  that  he 
has  committed  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  7540. 
Cr.  Pr.  (1*64)  Sees.  131,  133. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  836;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


When  Private  Person  May  Arrest. 

Sec.  7MI.   A  private  person  may  arrest  another: 

1.  For  a  puMic  offense  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony,  although 
not  in  his  presence; 

3.  When  a  felony  has  been  in  fact  committed,  and  he  has  reason- 
able cause  for  believing  the  person  arrested  to  have  committed  it. 


Historical:  R»y.  St.  18-87,  Sec.  7541. 
Cr.  Pr.  (1-8*640  See.  137. 

Cali-foF«ia  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  837;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Magistrate  May  ©r&er  Arrest. 

Sec.  7542.  A  magistrate  may  orally  order  a  peace  officer  or  private 
person  to  arrest  any  one  committing  or  attempting  to  commit  a  public 
offense  in  the  presence  of  such  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  7542. 
Cr.  Pr.  (186i)  Sec.  136. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  838;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Person  Arresting  May  Summon  Assistance. 

Sec.  7543.  Any  person  making  an  arrest  may  orally  summon  as 
many  persons  as  he  deems  necessary  to  aid  him  therein. 


Code,  1872,  Sec.  839;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:    Rev.  St.  1887,  Sec.  75  43. 
See  Cr.  Pr.  (1864)  Sec.  123. 

California  Legislation:   Same:  Pen. 

When  Arrest  May  Be  Made. 

Sec.  7544.  If  the  offense  charged  is  a  felony,  the  arrest  may  be 
made  on  any  day,  and  at  any  time  of  the  day  or  night.  If  it  is  a 
misdemeanor,  the  arrest  cannot  be  made  at  night,  unless  upon  the 
direction  of  the  magistrate,  indorsed  upon  the  warrant. 


Historical:  Rev.  St.  1887,  Sec.  7544. 
See  Cr.  Pr.  (186  4)  Sec.  12  4. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  840;  Deering's  Code, 
ib.;  same  as  amended  with  additional 
clause:    Kerr's  Code,  ib. 


Information  to  Person  Arrested. 

Sec.  7545.    The  person  making  the  arrest  must  inform  the  person 
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to  be  arrested  of  the  intention  to  arrest  him,  of  the  cause  of  the 
arrest,  and  the  authority  to  make  it,  except  when  the  person  to  be 
arrested  is  actually  engaged  in  the  commission  of,  or  an  attempt  to 
commit,  an  offense,  or  is  pursued  immediately  after  its  commission, 
or  after  an  escape. 


Historical:  Rev.  St.  1887,  Sec.  7545. 
Cr.  Pr.  (1864)  Sec.  134. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  841;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Warrant  Must  Be  Shown. 

Sec.  7546.  If  the  person  making  the  arrest  is  acting  under  the 
authority  of  a  warrant,  must  show  the  warrant,  if  required. 


Historical:  Rev.  St.  1887,  Sec.  7546. 
Cr.  Pr.   (1864)   Sec.  127. 

California  Legislation :    Same:  Pen. 


Code,  1872,  Sec.  842;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


What  Force  May  Be  Used. 

Sec.  7547.  When  the  arrest  is  being  made  by  an  officer  under  the 
authority  of  a  warrant,  after  information  of  the  intention  to  make 
the  arrest,  if  the  person  to  be  arrested  either  flees  or  forcibly  resists, 
the  officer  may  use  all  necessary  means  to  effect  the  arrest. 


Historical:  Rev.  St.  188  7,  Sec.  75  47. 
See  Cr.  Pr.  (1864)  Sec.  128. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  843;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Breaking  Doors  and  Windows. 

Sec.  7548.  To  make  an  arrest,  if  the  offense  is  a  felony,  a  private 
person,  if  any  public  offense,  a  peace  officer,  may  break  open  the 
door  or  window  of  the  house  in  which  the  person  to  be  arrested  is,  or 
in  which  there  is  reasonable  grounds  for  believing  him  to  be,  after 
having  demanded  admittance  and  explained  the  purpose  for  which 
admittance  is  desired. 


Historical:  Rev.  St.  18  87,  Sec.  7548. 
Cr.  Pr.  (1864)  Sees.  129,  132,  139.  "Of 
the  house"  inserted  to  complete  sense. 


California  Legislation:  Same:  Pen. 
Code,  1872,  Sec.  844;  Deering's  Code, 
ib!;  Kerr's  Code,  ib. 


Same:  For  Purpose  of  Liberation. 

Sec.  7549.  Any  person  who  has  lawfully  entered  a  house  for  the 
purpose  of  making  an  arrest,  may  break  open  the  door  or  window 
thereof  if  detained  therein,  when  necessary  for  the  purpose  of  liber- 
ating himself,  and  an  officer  may  do  the  same  when  necessary  for 
the  purpose  of  liberating  a  person  who,  acting  in  his  aid,  lawfully 
entered  for  the  purpose  of  making  an  arrest,  and  is  detained  therein. 


Historical:  Rev.  St.  1887,  Sec.  7549. 
Cr.  Pr.  (1864)  Sees.  129,  132,  139.  "Of 
the  house"  inserted  to  complete  the 
sense. 


California  Legislation:  Same:  Pen. 
Code,  1872,  Sec.  845;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Weapons  May  Be  Taken. 

Sec.  7550.  Any  person  making  an  arrest  may  take  from  the  person 
arrested  all  offensive  weapons  which  he  may  have  about  his  person, 
and  must  deliver  them  to  the  magistrate  before  whom  he  is  taken. 


Historical:  Rev.  St.  1887,  Sec.  75  5  0. 
California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  846;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 
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Duty  of  Private  Person  Making  Arrest. 

Sec.  7551.  A  private  person  who  has  arrested  another  for  the 
commission  of  a  public  offense  must,  without  unnecessary  delay,  take 
the  person  arrested  before  a  magistrate,  or  deliver  him  to  a  peace 
officer. 


Historical:  Rev.  St.  188  7,  Sec.  7551. 
Cr.  Pr.  (1864)   Sec.  140. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  847;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Person  Arrested  Without  Warrant. 

Sec.  7552.  When  an  arrest  is  maae  without  a  warrant  by  a  peace 
officer  or  private  person,  the  person  arrested  must,  without  unneces- 
sary delay,  be  taken  before  the  nearest  or  most  accessible  magistrate 
in  the  county  in  which  the  arrest  is  made,  and  an  information,  stating 
the  charge  against  the  person,  must  be  laid  before  such  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  7552. 
See  Cr.  Pr.  (1864)  Sec.  140. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  849;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Telegraphing  Warrant  for  Service. 

Sec.  7553.  A  Justice  of  the  Supreme  Court  or  probate  judge  may, 
by  an  indorsement  under  his  hand  upon  a  warrant  of  arrest,  authorize 
the  service  thereof  by  telegraph,  and  thereafter  a  telegraphic  copy 
of  such  warrant  may  be  sent  by  telegraph  to  one  or  more  peace 
officers,  and  such  copy  is  as  effectual  in  the  hands  of  any  officer, 
and  he  must  proceed  in  the  same  manner  under  it,  as  though  he  held 
an  original  warrant  issued  by  the  magistrate  making  the  indorsement. 


Historical:  Rev.  St.  1887,  Sec.  7  553. 
California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  850;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same. 

Sec.  7554.  Every  officer  causing  telegraphic  copies  of  warrants 
to  be  sent  must  certify  as  correct,  and  file  in  the  telegraph  office  from 
which  such  copies  are  sent,  a  copy  of  the  warrant  and  indorsement 
thereon,  and  must  return  the  original  with  a  statement  of  his  action 
thereunder. 


Historical:  Rev.  St.  1887,  Sec.  7554. 
California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  851;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  6. 
RETAKING  AFTER  AN  ESCAPE  OR  RESCUE. 


Section. 

7559.    Recapture  after  escape. 


Section. 

7560.     Same:      Breaking    doors  and 
windows. 


Recapture  After  Escape. 

Sec.  7559.  If  a  person  arrested  escape  or  is  rescued,  the  person 
from  whose  custody  he  escaped  or  was  rescued,  may  immediately 
pursue  and  retake  him  at  any  time  and  in  any  place  within  the  State. 


Historical:  Rev.  St.  1887,  Sec.  755  9. 
Cr.  Pr.   (1864)   Sec.  141. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  854;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Same:  Breaking  Doors  and  Windows. 

Sec.  7560.  To  retake  the  person  escaping  or  rescued,  the  person 
pursuing  may  break  open  an  outer  or  inner  door  or  window  of  a 
dwelling  house,  if,  after  notice  of  his  intention,  he  is  refused  ad- 
mittance. 


Historical:  Rev 

Cr.  Pr.  (1864)  Sec. 

California  Legislation: 


St.  1887,  Sec.  7560. 
142. 

Same:  Pen. 


Code,  1872;  Sec.  855;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  7. 
EXAMINATION. 


on. 


Secti 

7565.  Right  to  counsel. 

7566.  Sending  for  counsel. 

7567.  Examination:     When   to  pro- 
ceed. 

7568.  Completion      and  postpone- 
ments. 

7569.  Commitment  or  bail  on  post- 
ponement. 

7570.  Form  of  commitment. 
75  71.     Subpeonas  for  witnesses. 

7572.  Examination  of  witnesses. 

7573.  Same:  For  defendant. 

7574.  Exclusion  of  witnesses. 

7575.  Exclusion  of  other  persons. 

7576.  Form  of  depositions. 

7577.  Custody  of  depositions. 
75  78.  Discharge  of  defendant. 


Secti 
7579. 

7580. 
7581. 
7582. 
7583. 
7584. 

7585. 

7586. 

7587. 

7588. 
7589. 


on. 


When  and  how 


Commitment: 
made. 

Same:    Offense  not  bailable. 

Same:    Bailable  offense. 

Order  of  commitment. 

Same:    Form  of  commitment 

Undertaking  of 
appear. 

Security- 


witnesses  tO' 


for  appear- 
Infants    and  married 


Same: 
ance. 

Same: 
woman. 

Commitment  for  failure  to  give 
security. 

Conditional  examination. 
Return  of  papers  to  court. 


Eight  to  Counsel. 

Sec.  7565.  When  the  defendant  is  brought  before  the  magistrate 
upon  an  arrest,  either  with  or  without  warrant,  on  a  charge  of  hav- 
ing committed  a  public  offense,  the  magistrate  must  immediately 
inform  him  of  the  charge  against  him,  and  of  his  right  to  the  aid 
of  counsel  in  every  stage  of  the  proceedings. 


Historical:  Rev.  St.  1887,  Sec.  7565. 
Cr.  Pr.  (1864)  Sec.  143. 

California  Legislation:  Same:  Pen. 
Code,  1872,  Sec.  858;  Deering's  Code, 
Kerr'«  Code,  ib. 


Cross  Reference:  Constitutional 
right  t©  e©unsel:  Censt.  Art.  1,  Sec.  13. 


Sending  for  Counsel. 

Sec.  7566.  He  must  also  allow  the  defendant  a  reasonable  time  to 
send  for  counsel,  and  postpone  the  examination  for  that  purpose,  and 
must,  upon  the  request  of  the  defendant,  require  a  peace  officer  to 
take  a  message  to  any  counsel  in  the  township  or  city  the  defendant 
may  name.  The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 


Historical:  Rev.  St.  1887,  Sec.  7566. 
Cr.  Pr.  (1864)  Sec.  144. 

California  Legislation:   Same:  Pen. 


Code,  1872,  Sec.  859;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Examination:  When  to  Proceed. 

Sec.  7567.    If  the  defendant  requires  the  aid  of  counsel,  the  magis- 
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trate  must,  immediately  after  the  appearance  of  counsel,  or  if,  after 
waiting  a  reasonable  time  therefor,  none  appears,  proceed  to  examine 
the  case. 


Historical:  Rev.  St.  1887,  Sec.  7567. 
Cr.  Pr.  (1864)  Sec.  145. 

California  ^Legislation :   Same:  Pen. 


Code,  1872,  Sec.  860;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Completion  and  Postponements. 

Sec.  7568.  The  examination  must  be  completed  at  one  session,  un- 
less the  magistrate,  for  good  cause  shown  by  affidavit,  postpone  it. 
The  postponement  cannot  be  for  more  than  two  days  at  each  time, 
nor  more  than  six  days  in  all,  unless  by  consent  or  on  motion  of  the 
defendant. 


Historical:  Rev.  St.  1887,  Sec.  7568. 
Cr.  Pr.  (1864)  Sec.  146. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  861;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commitment  or  Bail  on  Postponement. 

Sec.  7569.  If  a  postponement  is  had,  the  magistrate  must  commit 
the  defendant  for  examination,  admit  him  to  bail  or  discharge  him 
from  custody  upon  the  deposit  of  money  as  provided  in  this  Code, 
as  security  for  his  appearance  at  the  time  to  which  the  examination 
is  postponed. 


Historical:  Rev.  St.  18  87,  Sec.  7569. 
Cr.  Pr.  (1864)  Sec.  147. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  862;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Commitment. 

Sec.  7570.  The  commitment  for  examination  is  made  by  an  in- 
dorsement, signed  by  the  magistrate  on  the  warrant  of  arrest,  to  the 
following  effect: 

'The  within  named  A.  B.  having  been  brought  before  me  under 

this  warrant,  is  committed  for  examination  to  the  sheriff  of  ." 

If  the  sheriff  is  not  present,  the  defendant  may  be  committed  to  the 
custody  of  a  peace  officer. 


Historical:  Rev.  St.  1887,  Sec.  7570. 
Cr.  Pr.  (1864)  Sec.  148. 

California  liegislation :    Same:  Pen. 


Code,  1872,  Sec.  863;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Subpoenas  for  Witnesses. 

Sec.  7571.  At  the  examination,  the  magistrate  must  first  read  to 
the  defendant  the  depositions  of  the  witnesses  examined  on  taking 
the  information.  He  must  also  issue  subpoenas,  subscribed  by  him,, 
for  witnesses  within  the  State,  required  either  by  the  prosecution  or 
the  defense. 


Cited:  State  v-  McGann  (1901)  8 
Ida.  40;  66  Pac.  823. 


Historical:   Rev.  St.  1887,  Sec.  7571. 
Cr.  Pr.   (1864)   Sec.  149. 

California  legislation:  Same:  Pen. 
Code  1872,  Sec.  864;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Examination  of  Witnesses. 

Sec.  7572.  The  witnesses  must  be  examined  in  the  presence  of 
the  defendant,  and  may  be  cross-examined  in  his  behalf. 
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Historical:  Rev.  St.  1887,  Sec.  7572. 
Cr.  Pr.  (1864)  Sec.  150. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  865;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  For  Defendant. 

Sec.  7573.  When  the  examination  of  witnesses  on  the  part  of  the 
people  is  closed,  any  witnesses  the  defendant  may  produce  must  be 
sworn  and  examined. 


Historical:  Rev.  St.  18  87,  Sec.  7573. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  866;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exclusion  of  Witnesses. 

Sec.  7574.  While  a  witness  is  under  examination,  the  magistrate 
may  exclude  all  witnesses  who  have  not  been  examined.  He  may 
also  cause  the  witnesses  to  be  kept  separate,  and  to  be  prevented 
from  conversing  with  each  other  until  they  are  all  examined. 


Historical:  Rev.  St.  1887,  Sec.  7574. 
Cr.  Pr.  (1864)  Sec.  157. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  867;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Exclusion  of  Other  Persons. 

Sec.  7575.  The  magistrate  must  also,  upon  the  request  of  the  de- 
fendant, exclude  from  the  examination  every  person  except  his  clerk, 
the  prosecutor  and  his  counsel,  the  Attorney  General,  the  prosecuting 
attorney  of  the  county,  the  defendant  and  his  counsel,  and  the  officer 
having  the  defendant  in  custody. 


Historical:  Rev.  St.  1887,  Sec.  7575. 
Cr.  Pr.  (1864)  Sec.  158. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  868;  Deering's  Code, 
ib.;  Kerr'a  Code,  ib. 


Form  of  Depositions. 

Sec.  7576.  In  all  cases  which  must  afterward  be  investigated  by 
the  grand  jury,  or  prosecuted  by  information,  the  examination  must 
be  taken,  unless  the  person  charged  with  the  offense  shall  waive  his 
right  to  such  examination,  and  cannot  be  unreasonably  delayed  by 
either  party  and  the  testimony  must  be  reduced  to  writing  by  the 
magistrate,  or  under  his  direction,  and  authenticated  in  one  of  the 
following  forms: 

1.  It  must  state  the  name  of  the  witness,  his  place  of  residence, 
and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness  and  his 
answers  thereto,  each  answer  being  distinctly  read  to  him  as  it  is 
taken  down,  and  being  corrected  or  added  to  until  it  conforms  to 
what  he  declares  is  the  truth. 

3.  If  a  question  put  be  objected  to  on  either  side  and  overruled, 
or  the  witness  declines  answering  it,  that  fact,  with  the  ground  on 
which  the  question  was  overruled  or  the  answer  declined,  must  be 
stated. 

4.  The  evidence,  if  taken  by  a  stenographer  in  shorthand,  shall 
be  transcribed  by  the  stenographer  and  certified  to  as  true  and  cor- 
rect; if  taken  in  writing  it  must  be  subscribed  and  sworn  to  by  the 
witness,  or  if  he  refuses  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it. 
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5.    It  must  be  signed  and  certified  by  the  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  7576, 
amended  Laws  1905,  376,  Sec.  1. 

California  Legislation:  Similar 
but  no  provision  as  to  stenographer 
in  subd.  4:  Pen.  Code  1872,  Sec.  863; 
additional  provisions  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 

Cited:  Territory  v.  Evans  (1890)  2 
Ida.  651;  23  Pac.  232. 

Provisions  Mandatory:  This  section 
is  mandatory  in  its  requirements  as  to 
a  preliminary  examination,  and  the 
District  Court  has  no  jurisdiction  to 
try  a  person  on  information  until  this 
section  is  complied  with.  State  v. 
Braithwaite  (1891)  3  Ida.  119;  27 
Pac.  731. 

Sufficiency       of       Authentication : 

Where  the  record  shows  before  whom 
the  preliminary  examination  was  had; 
the  date  of  such  examination;  the 
presence  of  the  defendant;  the  read- 


ing of  the  complaint  to  the  defendant 
and  his  plea  thereto;  that  each  wit- 
ness stated  his  name,  age,  residence 
and  occupation;  and  contains  the 
questions  put  to  each  witness,  and  the 
answers  thereto,  and  each  deposition 
is  signed  by  the  witness  and  has  a 
jurat  signed  by  the  magistrate,  and 
further  shows  that  the  depositions 
are  the  basis  of  the  information  filed 
by  the  District  Attorney,  the  law  is 
substantially  complied  with  although 
the  depositions  do  not  contain  the 
certificate  of  the  magistrate.  State  v. 
Clark  (1894)  4  Ida.  7;  35  Pac.  710. 

Amendment    of    Certificate:  The 

committing  magistrate  may  amend 
his  certificate  to  the  depositions  with 
leave  of  court  at  the  county  seat  al- 
though the  county  seat  is  outside  of 
his  precinct.  State  v.  McGann  (1901) 
8  Ida.  40;   66  Pac.  823. 


Custody  of  Depositions. 

Sec.  7577.  The  magistrate  must  keep  the  depositions  taken  on  the 
information  or  on  the  examination,  until  they  are  returned  to  the 
proper  court;  and  must  not  permit  them  to  be  examined  or  copied 
by  any  perspn  except  a  judge  of  a  court  having  jurisdiction  of  the 
offense,  or  authorized  to  issue  writs  of  habeas  corpus,  the  Attorney 
General,  prosecuting  attorney,  or  other  prosecuting  attorney,  and  the 
defendant  and  his  counsel. 


Historical:   Rev.  St.  1887,  Sec.  7577. 

California  Legislation :  Same  except 
'or  his  clerk"  inserted  after  "magis- 


trate", line  1:  Pen.  Code  1872,  Sec. 
87  0;  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Discharge  of  Defendant. 

Sec.  7578.  If,  after  hearing  the  proofs,  it  appears  either  that  no 
public  offense  has  been  committed  or  that  there  is  not  sufficient  cause 
to  believe  the  defendant  guilty  of  a  public  offense,  the  magistrate 
must  order  the  defendant  to  be  discharged,  by  an  indorsement  on 
the  deposition  signed  by  him,  to  the  following  effect:  "There  being 
no  sufficient  cause  to  believe  the  within  named  A.  B.  guilty  of  the 
offense  within  mentioned,  I  order  him  to  be  discharged." 


Historical:  Rev.  St.  1887,  Sec.  7578. 
Cr.  Pr.   (1864)   Sec.  159. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  871;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commitment:   When  and  How  Made. 

Sec.  7579.  If,  however,  it  appears  from  the  examination  that  a 
public  offense  has  been  committed,  and  there  is  sufficient  cause  to 
believe  the  defendant  guilty  thereof,  the  magistrate  must  indorse  on 
the  depositions  an  order,  signed  by  him,  to  the  following  effect :  "It 
appearing  to  me  that  the  offense  in  the  within  depositions  mentioned 
(or  any  offense,  according  to  the  fact,  stating  generally  the  nature 
thereof),  has  been  committed,  and  that  there  is  sufficient  cause  to 
believe  the  within  named  A.  B.  guilty  thereof,  I  order  that  he  be 
held  to  answer  the  same." 
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Historical:  Rev.  St.  1887,  Sec.  7579. 
Cr.    Pr.    (1864)    Sec.  160. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  872;  similar  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:   Kerr's  Code,  ib. 

Cross  Reference:  Commitment  of 
boy  or  girl  held  for  felony  to  Indus- 
trial Training  School:    Sec.  832. 

Nature  of  Examination:  A  prelim- 
inary examination  is  not  in  any  sense 
a  trial  but  its  only  purpose  is  t©  as- 
certain whether  a  crime  has  been 
committed  and  whether  there  is 
probable  cause  for  believing  that  the 
accused  is  guilty  thereof  and  should 
be  tried  therefor.  State  v.  Bond 
(1996)  12  Ida.  424;  86  Pac.  43. 

Same:  Offense  Net  Bailable. 

Sec.  7§S0.    If  the  offense  is  not 
be  added  to  the  indorsement: 
sheriff  of  the  county  of  


9> 


Sufficiency  of  Evidence:  On  a  pre- 
liminary examination,  it  is  only  nec- 
essary for  the  State  to  introduce  suf- 
ficient evidence  to  satisfy  the  magis- 
trate that  a  public  offense  has  been 
committed  and  that  the  defendant  is 
guilty  thereof  in  order  to  justify  the 
magistrate  in  holding  the  defendant 
to  answer.  M  re  Sly  (ID 04)  9  Ida. 
779;  76  Pac.  766. 

Failure    to    Indorse  Commitment: 

The  fact  that  the  order  of  commit- 
ment is  not  indorsed  on  the  deposi- 
tions, does  not  deprive  the  same  of  its 
vaMdity  where  the  order  is  reduced 
to  writing  and  entered  in  the  official 
docket  of  the  magistrate.  State  v, 
Clark  (1894)  4  Ida.  7;  35  Pac.  7*10. 


bailable,  the  foHewing  words  must 
he  is  heretey  committed  to  the 


Cross  Reference: 
able:    Sec.  8102. 


Qf£ eases  not  bail- 


Historical:   Rev.  St.  1887,  Sec.  7580. 
Cr.  Pr.  (1864)  Sec.  161. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  873;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Same:  Bailable  Offense. 

Sec.  7IM.  If  the  offense  is  bailable,  and  the  defendant  is  admitted 
to  bail,  the  following  words  must  be  added  to  the  order  indorsed  on 

the  deposition :   "And  that  be  is  admitted  to  bail  in  the  sum  of  

dollars,  and  is  committed  to  the  sheriff  of  the  county  of  ,  untiJ 

he  gives  such  bail." 


Historical:  Rev.  St.  1887,  Sec.  7581. 
Cr.  Pr.   (1864)   Sec.  163. 

California  Legislation:  Same  except 
"but  bail  has  not  been  taken"  in- 
serted after  "bail",  line  2:    Pen.  Code 


1872,  Sec.  875;  similar  as  amended: 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 

Cross  Reference:  Bailable  offenses: 
Sec.  8103. 


Order  of  Commitment. 

Sec.  7SS2.  If  the  magistrate  order  the  defendant  to  be  committed, 
he  must  make  out  a  commitment,  signed  by  him,  with  his  name  of 
office,  and  deliver  it,  with  the  defendant,  to  the  officer  to  whom  he  is 
committed,  or,  if  that  officer  is  not  present,  to  a  peace  officer,  who 
must  deliver  the  defendant  into  the  proper  custody,  together  with 
the  commitment. 

l^s Historical:    Rev.  St.  1887,  Sec.  7582.  Code  1872,  Sec.  8 7 6 ;  Ds**i»g's  Code, 

Cfr  .Pr.    (1864)   Sec.   164.  ib.;  Kerr's  Cod-e,  ib. 

California  Legislation:    Same:  Pen. 

Same:  Form  of  Commitment. 

Sec.  7583.    The  commitment  must  be  to  the  following  effect: 
''County  of  (as  the  case  may  be).    The  State  of  Idaho  to  the 

sheriff  of  the  county  of   : 

"An  order  having  been  this  day  made  by  me,  that  A.  B.  be  held 

to  answer  upon  a  charge  of  (stating  briefly  the  nature  of  the  offense, 

and  giving  as  near  as  may  be  the  time  when,  and  the  place  where 
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the   same  was  committed),   you   are   commanded  to  receive  him 
into  your  custody  and  detain  him  until  he  is  legally  discharged. 
"Dated  this  day  of  ,  nineteen  


Historical:  Rev.  St.  1887,  Sec.  758  3. 
Cr.  Pr.  (1864)  Sec.  165. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  877;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Undertaking  of  Witnesses  to  Appear. 

Sec.  7584.  On  holding  the  defendant  to  answer,  the  magistrate 
may  take  from  each  of  the  material  witnesses  examined  before  him 
on  the  part  of  the  people  a  written  undertaking,  to  the  effect  that  he 
will  appear  and  testify  at  the  court  to  which  the  depositions  and  state- 
ments are  to  be  sent,  or  that  he  will  forfeit  the  sum  of  five  hundred 
dollars. 


Historical:  Rev.  St.  1887,  Sec.  7584. 
Cr.  Pr.   (1864)   Sec.  166. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  878;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Security  for  Appearance. 

Sec.  7585.  When  the  magistrate  or  a  judge  of  the  court  in  which 
the  action  is  pending  is  satisfied,  by  proof  on  oath,  that  there  is 
reason  to  believe  that  any  such  witness  will  not  appear  and  testify 
unless  security  is  required,  he  may  order  the  witness  to  enter  into  a 
written  undertaking,  with  sureties,  in  such  sum  as  he  may  deem 
proper,  for  his  appearance  as  specified  in  the  preceding  section. 


Historical:  Rev.  St.  18  87,  Sec.  75  85. 
Cr.  Pr.  (1864)  Sec.  167. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  879;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Infants  and  Married  Woman. 

Sec.  7586.  Infants  and  married,  women,  who  are  material  wit- 
nesses against  the  defendant,  may  be  required  to  procure  sureties  for 
their  appearance,  as  provided  in  the  last  section. 


Historical:  Rev.  St.  1887,  Sec.  7586. 
Cr.  Pr.  (1864)  Sec.  168. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  880;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commitment  for  Failure  to  Give  Security, 

Sec.  7587.  If  a  witness,  required  to  enter  into  an  undertaking  to 
appear  and  testify,  either  with  or  without  sureties,  refuses  compliance 
with  the  order  for  that  purpose,  the  magistrate  must  commit  him 
to  prison  until  he  complies  or  is  legally  discharged. 


Historical:  Rev.  St.  1887,  Sec.  75  87. 
Cr.  Pr.  (1864)  Sec.  169. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  881;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Conditional  Examination. 

Sec.  7588.  When,  however,  it  satisfactorily  appears  by  examina- 
tion on  oath  of  the  witness,  or  any  other  person,  that  the  witness 
is  unable  to  procure  sureties,  he  may  be  forthwith  conditionally  ex- 
amined on  behalf  of  the  people.  Such  examination  must  be  by  ques- 
tion and  answer  in  the  presence  of  the  defendant,  or  after  notice  to 
him,  if  on  bail,  and  conducted  in  the  same  manner  as  the  examination 
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before  a  committing  magistrate  is  required  by  this  chapter  to  be 
conducted,  and  the  witness  thereupon  be  discharged ;  but  this  section 
does  not  apply  to  an  accomplice  in  the  commission  of  the  offense 
charged. 


Historical:  Rev.  St.  1887,  Sec.  7588. 
Cr.  Pr.   (1864)   Sec.  170. 

California  Legislation :  Similar: 
Pen.  Code  1872,  Sec.  882;  same  as 
amended  except  "Code"  for  "chapter", 
line  7:  Deering's  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ib. 

Cited:  Territory  v.  Evans  (1890)  2 
Ida.  651;  23  Pac.  232. 

Use  of  Deposition:     A  deposition 


in  a  criminal  case  taken  under  the 
provisions  of  this  section,  is  admissi- 
ble as  evidence.  State  v.  White 
(1900)  7  Ida.  150;  61  Pac.  517.  The 
deposition  may  be  used  if  it  is  first 
shown  that  due  diligence  has  been  in- 
effectually exercised  to  procure  the 
attendance  of  the  witness.  State  v. 
Ireland  (1904)  9  Ida.  686;  75  Pac. 
257. 


Return  of  Papers  to  Court. 

Sec.  7589.  When  a  magistrate  has  discharged  a  defendant  or  has 
held  him  to  answer,  he  must  return,  without  delay,  to  the  clerk  of 
the  court  at  which  the  defendant  is  required  to  appear,  the  warrant, 
if  any,  the  depositions,  and  all  undertakings  of  bail  or  for  the  appear- 
ance of  witnesses  taken  by  him. 


Historical:  Rev.  St.  1887,  Sec.  7589. 
Cr.  Pr.   (1864)   Sec.  172. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  883;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE  4. 

OF  PROCEEDINGS  AFTER  COMMITMENT. 


Chapter 

1.  Preliminary  provisions. 

2.  Formation  of  the  grand  jury. 

3.  Powers  and    duties    of  a  grand 
jury. 


Chapter 

4.  Presentment     and  proceedings 
thereon. 

5.  Proceedings  by  information. 


CHAPTER  1. 
PRELIMINARY  PROVISIONS. 


Section 

7600.  Mode  of  prosecution. 

7601.  Same:   For  removal  of  officers. 


Section 

7602.    Indictments  and 
Where  found. 


accusations: 


Mode  of  Prosecution. 

Sec.  7600.  All  public  offenses  triable  in  the  District  Court  must 
be  prosecuted  by  indictment,  or  information,  except  as  provided  in 
the  next  section. 


Historical:  Rev.  St.  1887,  Sec.  7600. 
(Cr.  Pr.  (1864)  Sec.  173).  "Or  infor- 
mation" inserted  on  the  authority  of 
Laws  1899,  125. 

California  L/egislation:  Same  except 


"and  county  courts"  for  "court",  line 
1:  Pen.  Code  1872,  Sec.  888;  Supe- 
rior Court  system  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Same:  For  Removal  of  Officers. 

Sec.  7601.  When  the  proceedings  are  had  for  the  removal  of  dis- 
trict, county,  municipal,  or  precinct  officers,  they  may  be  commenced 
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by  an  accusation  or  information,  in  writing,  as  provided  in  Chapter 
2  of  Title  2  of  this  part. 


Historical:  Rev.  St.  1887,  Sec.  7601. 
See  Cr.  Pr.  (1864)   Sec.  174. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  889;  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Indictments  and  Accusations:   Where  Found. 

Sec.  7602.  All  accusations  against  district,  county,  municipal  and 
precinct  officers,  and  all  indictments,  must  be  found  in  the  District 
Court. 


Historical:  Rev.  St.  1887,  Sec.  7602. 
Cr.  Pr.  (1864)  Sec.  175. 

California  Legislation :  Same  except 
"township"  for  "precinct"  and  "coun- 


ty" for  "District"  Court:  Pen.  Code 
1872,  Sec.  890;  similar  with  Superior 
Court  system  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
FORMATION  OF  THE  GRAND  JURY. 


Section 

7607.    Challenge:   By  whom  made. 

Grounds  for  challenge  to  panel. 

Grounds  for  challenge  to  in- 
dividual jurors. 

Form  of  challenge. 

Decision  upon  challenge. 

Challenge  to  panel:  Effect  of 
allowance. 

Challenge  to  individual:  Effect 

of  allowance. 

Manner  of  filling  panel  after 
sustaining  challenge. 

Objections  must  be  by  chal- 
lenge. 


7608. 
7609. 

7610. 
7611. 
7612. 

7613. 
7614. 

7615. 


Section 

7616.    Appointment  of  foreman. 

Oath  of  foreman. 

Oath  of  jurors. 

Charge  to  jury. 

Retirement  and  discharge  oi 
jury. 

Special  grand  jury. 

Same:  Contents  and  delivery 
of  order. 

Same:  Execution  and  return  of 
order. 

Drawing  of  special  jury. 


7617. 
7618. 
7619. 
7620. 

7621. 
7622. 

7623. 

7624. 


Note: 

3969. 


Grand  jury  defined:    Sec.  3937;   constitution  of  grand  jury:  Sec. 


Challenge:  By  Whom  Made. 

Sec.  7607.  The  people,  or  a  person  held  to  answer  a  charge  for  a 
public  offense,  may  challenge  the  panel  of  a  grand  jury,  or  an  in- 
dividual juror. 


Historical:  Rev.  St.  1887,  Sec.  7607. 
See  Cr.  Pr.  (1864)  Sec.  177. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  894; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code. 


Grounds  for  Challenge  to  Panel. 

Sec.  7608.  A  challenge  to  the  panel  may  be  interposed  for  one  or 
more  of  the  following  causes  only: 

1.  That  the  requisite  number  of  ballots  was  not  drawn  from  the 
jury  box  of  the  county; 

2.  That  notice  of  the  drawing  of  the  grand  jury  was  not  given  ; 

3.  That  the  drawing  was  not  had  in  the  presence  of  the  officers 
designated  by  law. 


Historical:  Rev.  St.  1887,  Sec.  7608. 
Cr.  Pr.  (1864)  Sec.  178. 

California  Legislation:  Same:  Pen. 
Code  1872'  ,Sec.  895;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Drawing  of  jury: 
Notice:  Sec.  3  953;  attendance  of  offi- 
cers: Sec.  3954;  conduct  of  drawing: 
Sec.  3957. 
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Grounds  for  Challenge  to  Individual  Jurors. 

Sec.  7609.  A  challenge  to  an  individual  grand  juror  may  be  inter- 
posed for  one  or  more  of  the  following  causes  only: 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien; 

3.  That  he  is  insane; 

4.  That  he  is  prosecutor  upon  a  charge  against  the  defendant; 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has 
been  served  with  process  or  bound  by  an  undertaking  as  such ; 

6.  That  he  has  formed  or  expressed  an  unqualified  opinion  or 
belief  that  the  defendant  is  guilty  or  not  guilty  of  the  offense  charged ; 
but  a  hypothetical  opinion,  founded  on  hearsay  or  information  sup- 
posed to  be  true,  unaccompanied  with  malice  or  ill  will,  shall  not 
disqualify  a  grand  juror  or  be  a  cause  of  challenge; 

7.  That  a  state  of  mind  exists  on  his  part  in  reference  to  the 
case,  or  to  either  party,  which  satisfies  the  court  that  he  cannot  act 
impartially  and  without  prejudice  to  the  substantial  rights  of  the 
party  challenging. 


Historical:  Rev.  St.  1887,  Sec.  7609. 
See  Cr.  Pr.  (1864)  Sec.  179. 

California  Legislation:  Same:  Pen. 
Code     1872,     Sec.     896;     similar  as 


amended:  Deering-'s  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Hardy  (1895)  4  Ida. 
478;  42  Pac.  507. 


Eorm  of  Challenge. 

Sec.  7610.  The  challenges  mentioned  in  the  last  three  sections  may 
be  oral,  or  in  writing,  and  must  be  tried  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  7610. 
Cr.  Pr.  (1864)  Sec.  180. 

California    Legislation:  Similar: 


Pen.  Code  1872,  Sec.  897;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Decision  Upon  Challenge. 

Sec.  7611.  The  court  must  allow  or  disallow  the  challenge,  and  the 
clerk  must  enter  its  decisions  upon  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  7611. 
Cr.  Pr.  (1864)  Sec.  181. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  898;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenge  to  Panel:  Effect  of  Allowance. 

Sec.  7612.  If  a  challenge  to  the  panel  is  allowed,  the  grand  jury 
are  prohibited  from  inquiring  into  the  charge  against  the  defendant, 
by  whom  the  challenge  was  interposed.  If,  notwithstanding,  they 
do  so,  and  find  an  indictment  against  him,  the  court  must  direct  it 
to  be  set  aside. 


Historical:  Rev.  St.  188  7,  Sec.  7612. 
Cr.  Pr.  (1864)  Sec.  182. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  899;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenge  to  Individual:  Effect  of  Allowance. 

Sec.  7613.  If  a  challenge  to  an  individual  grand  juror  is  allowed, 
he  cannot  be  present  or  take  part  in  the  consideration  of  the  charge 
as  to  which  he  was  challenged  against  the  defendant  who  interposed 
the  challenge,  or  the  deliberations  of  the  grand  jury  thereon.  The 
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grand  jury  must  inform  the  court  of  a  violation  of  this  section,  and 
it  is  punishable  by  the  court  as  a  contempt. 


Historical:  Rev.  St.  188  7,  Sec.  7613. 
Cr.  Pr.   (1864)  Sees.  183,  184. 

California  Legislation:  Same:  Pen. 
code  1872,  Sec.  900;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Participation  in 
considering  a  charge  after  challenge 
sustained  a  misdemeanor:    Sec.  6527. 

Unauthorized     Presence     of  Juror: 

When  a  grand  juror  is  disqualified  he 
should   not   be   present   or   take  any 


part  in  the  consideration  of  the 
charge  as  to  which  he  is  disqualified, 
but  he  still  remains  a  member  of  the 
grand  jury.  If  he  takes  part  in  such 
deliberations,  notwithstanding  the  in- 
junction of  the  court,  he  should  be 
punished  for  contempt,  but  it  is  not 
ground  for  setting  aside  the  indict- 
ment. Territory  v.  Staples  (1891)  3 
Ida.  35:  26  Pac.  166. 


Manner  of  Filling  Panel  After  Sustaining  Challenge. 

Sec.  7614.  If  more  than  three  challenges  to  individual  grand  jurors 
are  allowed  to  the  same  defendant  in  reference  to  the  same  charge, 
the  court  must  fill  the  panel  to  sixteen  as  to  that  charge  by  causing 
a  sufficient  number  of  competent  jurors  from  those  summoned  and 
not  before  called,  or  if  a  sufficient  number  are  not  in  attendance, 
then  from  the  bystanders  or  from  the  body  of  the  county  to  be  sworn 
to  act  as  jurors  with  the  regular  panel,  upon  the  examination  of 
that  charge;  and,  if  necessary  to  secure  the  full  number  of  sixteen 
competent  jurors,  the  court  may  require  the  sheriff  to  summon  the 
required  number. 

Historical:   Rev.  St.  1887,  Sec.  7614. 

Objections  Must  Be  by  Challenge. 

Sec.  7615.  A  person  held  to  answer  to  a  charge  for  a  public  offense 
can  take  advantage  of  any  objection  to  the  panel  or  to  any  individual 
grand  juror  in  no  other  mode  than  by  challenge. 


Historical:  Rev.  St 
Cr.    Pr.    (1864)  Sec. 

California  Legislation 


1887,  Sec.  7615. 
185. 


Same:  Pen. 


Code  1872,  Sec.  901; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Appointment  of  Foreman. 

£>2c.  7616.  From  the  persons  summoned  to  serve  as  grand  jurors 
and  appearing,  the  court  must  appoint  a  foreman.  The  court  must 
also  appoint  a  foreman  when  the  person  already  appointed  is  excused 
or  discharged  before  the  grand  jury  is  dismissed. 


Historical:  Rev.  St.  1887,  Sec.  7616. 
Cr.  Pr.  (1864)  Sec.  186. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  902; 
ib.;   Kerr's  Code,  ib. 


Deering's  Code, 


Oath  of  Foreman. 

Sec.  7617.  The  following  oath  must  be  administered  to  the  fore- 
man of  the  grand  jury: 

"You,  as  foreman  of  the  grand  jury,  will  diligently  inquire  into 
and  true  presentment  make,  of  all  public  offenses  against  the  State 
of  Idaho,  committed  or  triable  within  this  county,  of  which  you  shall 
have  or  can  obtain  lejal  evidence.  You  will  keep  your  own  counsel, 
and  that  of  your  fellows,  and  of  the  government,  and  will  not,  except 
when  required  in  the  due  course  of  judicial  proceedings,  disclose  the 
testimony  of  any  witness  examined  before  you,  nor  anything  which 
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you  or  any  other  grand  juror  may  have  said,  nor  the  manner  in 
which  you  or  any  other  grand  juror  may  have  voted  on  any  matter 
before  you.  You  will  present  no  person  through  malice,  hatred,  or 
ill-will,  nor  leave  any  unpresented  through  fear,  favor,  or  affection, 
or  for  any  reward  or  the  promise  or  hope  thereof;  but  in  all  your 
presentments  you  will  present  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  according  to  the  best  of  your  skill  and  understanding, 
so  help  you  God." 


Historical:  Rev.  St.  1887,  Sec.  7617. 
Cr.  Pr.   (1864)   Sec.  187. 

California  Legislation :  .  Similar: 
Pen.  Code  1872,  Sec.   903;   same  as 


amended  except  "the  people  of  this 
State"  for  "the  State  of  Idaho",  line 
4:  Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Oath  of  Jurors. 

Sec.  7618.  The  following  oath  must  be  immediately  thereupon 
administered  to  the  other  grand  jurors  present:  "The  same  oath 
which  your  foreman  has  now  taken  before  you  on  his  part,  you  and 
each  of  you  shall  well  and  truly  observe  on  your  part,  so  help  you 
God." 


Historical:  Rev.  St.  1887,  Sec.  7618. 
Cr.  Pr.  (1864)  Sec.  188. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  904;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Charge  to  Jury. 

Sec.  7619.  The  grand  jury  being  impaneled  and  sworn,  must  be 
charged  by  the  court.  In  doing  so,  the  court  must  give  them  such 
information  as  it  may  deem  proper,  or  as  is  required  by  law,  as  to 
their  duties,  and  as  to  any  charges  for  public  offenses  returned  to 
the  court  or  likely  to  come  before  the  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  7619. 
Cr.  Pr.  (1864)  Sec.  189. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  905;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Retirement  and  Discharge  of  Jury. 

Sec.  7620.  The  grand  jury  must  then  retire  to  a  private  room  and 
inquire  into  the  offenses  cognizable  by  them.  On  the  completion  of 
the  business  before  them,  they  must  be  discharged  by  the  court,  but, 
whether  the  business  is  completed  or  not,  they  are  discharged  by 
the  final  adjournment  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  762  0. 
Cr.  Pr.   (1864)   Sees.  190,  191. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  906;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Special  Grand  Jury. 

Sec.  7621.  If  an  offense  is  committed  during  the  sitting  of  the 
court,  after  the  discharge  of  the  grand  jury,  the  court  may,  in  its 
discretion,  direct  an  order  to  be  entered  that  the  sheriff  summon 
another  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  7621. 
Cr.  Pr.   (1864)   Sec.  192. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  907;  Deering's  Code, 
ib.;  repealed  1905. 
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Same:   Contents  and  Delivery  of  Order. 

Sec.  7622.  The  order  must  require  the  sheriff  to  summon  twenty 
persons,  qualified  to  serve  as  grand  jurors,  to  appear  at  a  time  speci- 
fied, and  a  copy  thereof,  under  the  seal  of  the  court,  must,  by  the 
clerk,  be  delivered  to  the  sheriff. 


Historical:  Rev.  St.  18  87,  Sec.  7622. 
See  Cr.   Pr.    (1864)    Sec.  193. 

California  Legislation :   Same  except 


"sixteen"  for  "twenty",  line  1:  Pen. 
Code  1872,  Sec.  908;  Deering's  Code, 


ib.;   repealed  1905. 


Same:  Execution  and  Return  of  Order. 

Sec.  7623.  The  sheriff  must  execute  the  order  and  return  it,  with 
a  list  of  names  of  the  persons  summoned. 


Historical:  Rev.  St.  18  8  7,  Sec.  7623. 
Cr.  Pr.   (1864)   Sec.  194. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  909; 
ib.;  repealed  1905. 


Deering's  Code. 


Drawing  of  Special  Jury. 

Sec.  7624.  At  the  time  appointed  the  list  must  be  called  over,  and 
the  names  of  those  in  attendance  be  written  by  the  clerk  on  separate 
ballots  and  put  into  a  box,  from  which  a  grand  jury  must  be  drawn. 


Historical:  Rev.  St.  1887,  Sec.  762  4. 
Cr.  Pr.   (1864)   Sec.  195. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  910; 
ib.;  repealed  1905. 


Deering's  Code, 


CHAPTER  3. 
POWERS  AND  DUTIES  OF  A  GRAND  JURY. 


Section 

7630.  Powers  and  duties  in  general. 

7631.  Presentment  defined. 

7632.  Indictment  defined. 

7633.  Foreman       may  administer 
oaths. 

7634.  Evidence   receivable  by  grand 
jury. 

7635.  Same:  For  defendant. 

7636.  Sufficiency  of  evidence  to  war- 
rant indictment. 


Section 

7637.  Duty  of  juror  having  knowl- 
edge of  offense. 

7638.  Matters  of  inquiry. 

7639.  Access   to   prisons  and  public 
records. 

7640.  Who  may  be  present  at  ses- 
sions of  jury. 

7641.  Proceedings  to  be  secret. 

7642.  Juror  not  to  be  questioned. 


Powers  and  Duties  in  General. 

Sec.  7630.  The  grand  jury  must  inquire  into  all  public  offenses 
committed  or  triable  within  the  county,  and  present  them  to  the 
court,  either  by  presentment  or  by  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7630. 
Cr.  Pr.   (1864)   Sec.  201. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  915;  Deering's  Code, 
ib.;  same  as  amended  except  "either 


by  presentment  or"  omitted:  Kerr's 
Code,  ib. 

Cited:  Dilley  v.  State  (1892)  3  Ida. 
285;  29  Pac.  48. 


Presentment  Denned. 

Sec.  7631.  A  presentment  is  a  formal  statement  in  writing,  by 
the  grand  jury,  representing  to  the  court  that  a  public  offense  has 
been  committed  which  is  triable  in  the  county,  and  that  there  is 
reasonable  ground  for  believing  that  a  particular  individual  named 
or  described  therein  has  committed  it. 
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Historical:  Rev.  St.  1887,  Sec.  7631. 
Cr.  Pr.   (1864)   Sec.  203. 

California  Legislation:   Same  except 


"informal"  for  "formal":  Pen.  Code 
1872,  Sec.  916;  Deering's  Code,  ib.; 
repealed  1905. 


Indictment  Defined. 

Sec.  7632.  An  indictment  is  an  accusation  in  writing,  presented 
by  the  grand  jury  to  a  competent  court,  charging  a  person  with  a 
public  offense. 


Historical:  Rev.  St.  1887,  Sec.  7632. 
Cr.  Pr.   (1864)  Sec.  202. 

California  Legislation:  Same:  Pen. 
Code,  1872,  Sec.  917;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Territory  v. 
Ida.  425;  17  Pac.  139. 


Evans  (1888)  2 


Foreman  May  Administer  Oaths. 

Sec.  7633.  The  foreman  may  administer  an  oath  to  any  witness 
appearing  before  the  grand  jury. 


St.  1887,  Sec.  7633. 
204. 


Historical:  Rev. 
Cr.  Pr.  (1864)  Sec 

California  Legislation:  Same 
Code  1872,  Sec.  918;  Deering's 
ib.;  Kerr's  Code,  ib. 


Pen. 
Code, 


Cross  K  ef erence : 
Sec.  6128. 


Form   of  oath: 


Evidence  Receivable  by  Grand  Jury. 

Sec.  7634.  In  the  investigation  of  a  charge  for  the  purpose  oi 
either  presentment  or  indictment,  the  grand  jury  can  receive  no  other 
evidence  than  such  as  is  given  by  witnesses  produced  and  sworn 
before  them  except  as  hereinafter  provided,  or  furnished  by  legal 
documentary  evidence,  or  the  deposition  of  a  witness  in  the  cases 
provided  by  this  Code.  The  grand  jury  can  receive  none  but  legal 
evidence,  and  the  best  evidence  in  degree,  to  the  exclusion  of  hearsay 
or  secondary  evidence,  but  no  witness  whose  testimony  has  been 
taken  and  reduced  to  writing  on  a  preliminary  examination  must  be 
subpoenaed  or  required  to  appear  before  the  grand  jury,  until  such 
testimony  has  been  first  submitted  to  and  considered  by  the  grand 
jury,  but  if  such  testimony  has  been  lost  or  cannot  tee  found,  or  if 
the  grand  jury  after  considering  the  same  still  desires  the  presence 
of  any  such  witnesses,  they  may  be  subpoenaed. 


Historical:  Rev.  St.  1887,  Sec.  7634. 
See  Cr.  Pr.   (1864)   Sees.  205,  206. 

California  Legislation:  Similar 
through  "secondary  evidence",  line  8, 
rest  omitted:  Pen.  Code  1872,  Sec. 
919;  Deering's  Code,  ib.;  as  amended: 
Kerr's  Code,  ib. 


Cross  Reference:  Legal  evidence: 
Sees.  5950-6011. 

Application:  This  section  refers 
only  to  the  use  of  depositions  before 
the  grand  jury  and  not  to  their  use 
before  the  trial  jury.  Territory  v. 
Evans  (1890)  2  Ida.  651;  2  3  Pac.  232. 


Same:  For  Defendant. 

Sec.  7635.  The  grand  jury  is  not  bound  to  hear  evidence  for  the 
defendant;  but  it  is  their  duty  to  weigh  all  the  evidence  submitted 
to  them,  and  when  they  have  reason  to  believe  that  other  evidence 
within  their  reach  will  explain  away  the  charge,  they  should  order 
such  evidence  to  be  produced,  and  for  that  purpose  may  require  the 
prosecuting  attorney  to  issue  process  for  the  witnesses. 


Historical:  Rev.  St.  1887,  Sec.  7635. 
Cr.  Pr.  (1864)   Sec.  207. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  920; 
ib.:  Kerr's  Code,  ib. 


Deering's  Code, 
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Sufficiency  of  Evidence  to  Warrant  Indictment. 

Sec.  7636.  The  grand  jury  ought  to  find  an  indictment  when  aii 
the  evidence  before  them,  taken  together,  if  unexplained  or  uncon- 
tradicted, would,  in  their  judgment,  warrant  a  conviction  by  a  tria) 
jury. 


Historical:  Rev.  St.  1887,  Sec.  7636. 
Cr.  Pr.    (1864)   Sec.  208. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  921;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Duty  of  Juror  Having  Knowledge  of  Offense. 

Sec.  7637.  If  a  member  of  a  grand  jury  knows,  or  has  reason  iu 
believe,  that  a  public  offense,  triable  within  the  county,  has  been 
committed,  he  must  declare  the  same  to  his  fellow  jurors,  who  must 
thereupon  investigate  the  same. 


Historical:  Rev.  St.  1887,  Sec.  7637. 
Cr.  Pr.  (1864)  Sec.  209. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  922;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Matters  of  Inquiry. 

Sec.  7638.  The  grand  jury  must  inquire  into  the  case  of  every 
person  imprisoned  in  the  jail  of  the  county,  on  a  criminal  charge 
and  not  indicted;  into  the  condition  and  management  of  the  public 
prisons  within  the  county;  and  into  the  wilful  and  corrupt  miscon- 
duct in  office  of  public  officers  of  every  description,  within  the  county. 


ib.;  same  as  amended  except  "or"  for 
"and"  before  "corrupt",  line  4;  Kerr's 
Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  7638. 
Cr.  Pr.  (1864)  Sec.  210. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  923;  Deering's  Code, 

Access  to  Prisons  and  Public  Records. 

Sec.  7639.  They  are  also  entitled  to  free  access,  at  all  reasonable 
times,  to  the  public  prisons,  and  to  the  examination,  without  charge, 
of  all  public  records  within  the  county. 


Historical:  Rev.  St.  1887,  Sec.  763  9. 
Cr.  Pr.  (1864)   Sec.  211. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  924;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Who  May  Be  Present  at  Sessions  of  Jury. 

Sec.  7640.  The  grand  jury  may,  at  all  reasonable  times,  ask  the 
advice  of  the  court,  or  the  judge  thereof,  or  of  the  prosecuting  attor- 
ney; but  unless  such  advice  is  asked,  the  judge  of  the  court  must 
not  be  present  during  the  sessions  of  the  grand  jury.  The  prosecut- 
ing attorney  of  the  county  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  them  information  or  advice  relative 
to  any  matter  cognizable  by  them,  and  may  interrogate  witnesses 
before  them  whenever  they  or  he  think  it  necessary;  but  no  other 
person  is  permitted  to  be  present  during  the  sessions  of  the  grand 
jury,  except  the  members  and  witnesses  actually  under  examination, 
and  an  interpreter  when  necessary,  and  no  person  must  be  permitted 
to  be  present  during  the  expressions  of  their  opinions,  or  giving  their 
votes  upon  any  matter  before  them. 
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Historical:  Rev.  St.  18  87,  Sec.  7640. 
Cr.  Pr.   (1864)  Sec.  212. 

California  Legislation:  Same  except 
"and  an  interpreter  when  necessary", 
line  11,  omitted:  Pen.  Code  1872, 
Sec.  925;  Deering's  Code,  ib.;  similar 
as  amended:    Kerr's  Code,  ib. 

Construction:  The  latter  clause  of 
this  section,    which    prescribes  who 


may  be  present  at  sessions  of  the 
grand  jury,  means  that  no  persons 
except  members  of  the  grand  jury, 
witnesses  etc.,  may  be  present,  and 
does  not  refer  to  members  of  the 
panel  although  they  are  witnesses. 
Territory  v.  Staples  (1891)  3  Ida.  35; 
26  Pac.  166. 


Proceedings  to  Be  Secret. 

Sec.  7641.  Every  member  of  the  grand  jury  must  keep  secret 
whatever  he  himself,  or  any  other  grand  juror  may  have  said,  or  in 
what  manner  he  or  any  other  grand  juror  may  have  voted  on  a 
matter  before  them;  but  may,  however,  be  required  by  any  court 
to  disclose  the  testimony  of  a  witness  examined  before  the  grand 
jury,  for  the  purpose  of  ascertaining  whether  it  is  consistent  with 
that  given  by  the  witness  before  the  court,  or  to  disclose  the  testimony 
given  before  them  by  any  person,  upon  a  charge  against  such  person 
for  perjury  in  giving  his  testimony,  or  upon  trial  therefor. 


Historical:  Rev.  St.  1887,  Sec.  7  641. 
See  Cr.  Pr.  (1864)  Sees.  213,  214. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  926;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Disclosure  of  in- 
dictment or  presentment  before  ar- 
rest a  misdemeanor:  Sec.  6531.  Dis- 
closure of  deliberations  a  misde- 
meanor:   Sec.  6532. 


Juror  Not  to  Be  Questioned. 

Sec.  7642.  A  grand  juror  cannot  be  questioned  for  anything  he 
may  say,  or  any  vote  he  may  give  in  the  grand  jury  relative  to  a 
matter  legally  pending  before  the  jury,  except  for  a  perjury  of  which 
he  may  have  been  guilty,  in  making  an  accusation  or  giving  testimony 
to  his  fellow  jurors. 


Historical:  Rey.  St.  18  87,  Sec.  7642. 
Cr.  Pr.   (1864)  Sec.  215. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  927;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  4. 
PRESENTMENT  AND  PROCEEDINGS  THEREON. 


Section 

7647.  Presentment:    How  found. 

7648.  Same:    Must  be  presented  to 
court. 

7649.  Court  may  order  bench  war- 
rant. 


Section 

7650.  Issuance  of  bench  warrant. 

7651.  Form  of  bench  warrant. 

7652.  Service  of  bench  warrant. 

7653.  Proceedings  of  magistrate. 


Presentment:  How  Found. 

Sec.  7647.  A  presentment  canot  be  found  without  the  concurrence 
of  at  least  twelve  grand  jurors.  When  so  found,  it  must  be  signed 
by  the  foreman. 

Deering's  Code, 


Historical:  Rev.  St.  1887,  Sec.  7647. 
Cr.    Pr.    (1864)    Sec.  216. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  931; 
ib.;  repealed  1905. 


Must  Be  Presented  to  Court. 

Sec.  7648.  The  presentment,  when  found,  must  be  presented  by 
the  foreman,  in  presence  of  the  grand  jury,  to  the  court,  and  must 
be  filed  with  the  clerk. 
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Historical:  Rev.  St.  1887,  Sec.  7648. 
Cr.  Pr.  (1864)  Sec.  217. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  932;  Deering's  Code, 
ib.;   repealed  1905. 


Court  May  Order  Bench  Warrant. 

Sec.  7649.  If  the  facts  stated  in  the  presentment  constitute  a  pub- 
lic offense,  triable  in  the  county,  the  court  must  direct  the  clerk  to 
issue  a  bench  warrant  for  the  arrest  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  7649. 
Cr.  Pr.  (1864)  Sec.  220. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  933;  Deering's  Code, 
ib.;   repealed  1905. 


Issuance  of  Bench  Warrant. 

Sec.  7650.  The  clerk,  on  the  application  of  the  judge  or  prosecut- 
ing attorney,  may  accordingly,  at  any  time  after  the  order,  whether 
the  court  be  sitting  or  not,  issue  a  bench  warrant  under  his  signature 
and  the  seal  of  the  court  into  one  or  more  counties. 


Code  1872,  Sec.  934;  Deering's  Code, 
ib.;  repealed  1905. 


Historical:  Rev.  St.  1887,  Sec.  7650. 
Cr.  Pr.  (1864)   Sec.  221. 

California  Legislation:    Same:  Pen. 

Form  of  Bench  Warrant. 

S3c.  7651.  The  bench  warrant,  upon  presentment,  must  be  sub- 
stantially in  the  following  form: 

County  of  .   The  State  of  Idaho  to  any  sheriff,  constable, 

marshal,  or  policeman  in  this  State:    A  presentment  having  been 

made  on  the  day  of  ,  nineteen  ,  to  the  District 

Court  of  the  County  of   ,  charging  C.  D.  with  the  crime 

of  ,  (designating  it  generally)  you  are  therefore  commanded 

forthwith  to  arrest  the  above  named  C.  D.,  and  take  him  before 
E.  F.,  a  magistrate  of  this  county,  or  in  case  of  his  absence  or  in- 
ability to  act,  before  the  nearest  and  most  accessible  magistrate  in 
this  county.  Given  under  my  hand  with  the  seal  of  said  court 
affixed,  this  day  of  ,  A.  D.  nineteen  . 

By  order  of  the  court. 
(Seal.) 

Historical:   Rev.  St.  1887,  Sec.  7651. 
Cr.  Pr.  (1864)  Sec.  222. 

California  Legislation:  Same  except 
"the  People  of  the  State  of  California" 
for  "the  State  of  Idaho",   line  3,  and 


G.  H.,  Clerk. 


"county"  for  "District"  Court:  Pen. 
Code  1872,  Sec.  935;  Superior  Court 
system  as  amended:  Deering's  Code, 
ib.;  repealed  1905. 


Service  of  Bench  Warrant. 

Sec.  7652.  The  bench  warrant  may  be  served  in  any  county,  and 
the  officer  serving  it  must  proceed  thereon  as  upon  a  warrant  of 
arrest  on  an  information. 


Historical:  Rev.  St.  1887,  Sec.  7652. 
See  Cr.  Pr.   (1864)  Sec.  223. 

California  Legislation:  Same  with 
additional  provision:    Pen.  Code  1872, 


Sec.  936;  Deering's  Code,  ib.;  repealed 
1905. 

Cross  Reference:  Proceedings  on 
warrant  of  arrest:    Sees.  7538-7554. 


Proceedings  of  Magistrate. 

Sec.  7653.  The  magistrate,  when  the  defendant  is  brought  before 
him,  must  proceed  upon  the  charges  contained  in  the  presentment, 
in  the  same  manner  as  upon  a  warrant  of  arrest  on  an  information. 
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Historical:  Rev.  St.  1887,  Sec.  76  5  3. 
Cr.  Pr.   (1864)  Sec.  224. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  937;  Deering's  Code, 
ib.;    repealed  1905. 


Cross  Reference:  Examination  be- 
fore magistrate:   Sees.  7565-7589. 


CHAPTER  5. 
PROCEEDINGS  BY  INFORMATION. 


Section 
7655.  Power 


and      jurisdiction  of 
courts. 

7656.  Filing  and  indorsement  of  in- 
formation. 

7657.  Statement  of  offense  charged. 

7658.  Provisions  concerning  indict- 
ment applicable  to  informa- 
tion. 


Section 

7659.  Commitment  and  bail  pending 
information. 

7660.  Prosecuting    attorney    to  in- 
quire into  facts. 

7661.  Grand  jury  to  be  drawn  only 
by  direction  of  judge. 

7662.  Preliminary   examination  nec- 
essary. 


Power  and  Jurisdiction  of  Courts. 

Sec.  7655.  The  several  courts  of  this  State  shall  possess  and  may 
exercise  the  same  power  and  jurisdiction  to  hear,  try,  and  determine 
prosecutions  upon  information  for  crimes,  misdemeanors  and  offenses, 
to  issue  writs  and  process,  and  do  all  other  acts  therein  as  they 
possess  and  may  exercise  in  cases  of  like  prosecutions  upon  indict- 
ments. 


Historical:  Laws  1899,  125,  Sec.  1; 
re-enacting  Laws  1890-91,  184,  Sec.  1. 

Comparative  Legislation:  See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2721. 


Cited:  In  re  Marshall  (18  9  9)  6  Ida. 
516;  56  Pac.  470. 


Filing  and  Indorsement  of  Information. 

Sec.  7656.  All  informations  shall  be  filed  during  term,  in  the  court 
having  jurisdiction  of  the  offense  specified  therein,  by  the  prose- 
cuting attorney  as  informant;  he  shall  subscribe  his  name  thereto 
and  indorse  thereon  the  names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same ;  and  at  such  time  before  the  trial  of  any  case 
as  the  court  may  by  rule  or  otherwise  prescribe,  he  shall  indorse 
thereon  the  names  of  such  other  witnesses  as  shall  then  be  known 
to  him. 


Historical:  Laws  1899,  12  5,  Sec.  2; 
re-enacting  Laws  1890-91,  184,  Sec.  2. 
"District  Attorney"  changed  to  "pros- 
ecuting attorney"  on  the  authority  of 
Laws  1899,  2  4,  Sec.  7,  Conferring  on 
prosecuting  attorneys  the  powers  of 
District  Attorneys  under  this  act. 

Comparative  Legislation:  See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2722. 

Clerk  Must  File  Information:    It  is 

the  duty  of  the  clerk  to  file  an  infor- 
mation when  presented  by  the  pros- 
ecuting attorney;  the  consent  of  the 
judge  or  court  to  the  filing  of  the 
same  need  not  be  obtained,  and  an 
order  of  the  court  or  judge  directing 
the  clerk  not  to  file  an  information 
so  presented  is  without  jurisdiction 
and  does  not  excuse  the  clerk  from 
filing  the  same.  State  v.  Quarles 
(1907)  13  Ida,  89  Pac.  636. 


Endorsement  of  Additional  Wit- 
nesses: It  is  not  error  to  permit  the 
prosecuting  attorney  to  indorse  the 
names  of  additional  witnesses  to  an 
information  after  the  trial  jury  has 
been  empaneled,  where  it  is  shown 
that  such  witnesses  were  unknown  to 
him  at  that  time.  State  v.  Wilmbusse 
(1902)  8  Ida.  608;  70  Pac.  849;  State 
v.  Rooke  (1904)  10  Ida.  388;  79  Pac. 
82.  But  a  showing  should  be  made 
by  affidavit  or  otherwise  that  the 
names  of  such  additional  witnesses 
were  not  known  to  the  prosecuting 
attorney  at  the  time  the  information 
was  filed.  State  v.  Crea  (1904)  10 
Ida.    88;    76    Pac.  1013. 

If  additional  witnesses  to  those 
whose  names  are  endorsed  on  the  in- 
dictment or  information  are  discov- 
ered during  the  trial,  the  prosecuting 
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attorney  should  be  required  to  show 
where  he  obtained  the  information 
concerning-  such  witnesses,  and,  if  the 
showing  is  sufficient,  the  court  should 
then  order  the  names  of  the  witness- 
es placed  on  the  indictment  or  infor- 


mation without  delay.  It  is  error  to 
permit  such  additional  witnesses  to 
testify  without  their  names  being 
first  endorsed  on  the  indictment  or  in- 
formation. State  v.  Barber  (1907)  13 
Ida.    .  .  .  ;   88  Pac.  418. 


Statement  of  Offense  Charged. 

Sec.  7657.  The  offense  charged  in  all  informations  shall  be  stated 
with  the  same  fullness  and  precision  in  matters  of  substance  as  is 
required  in  indictments  in  like  cases,  and  in  all  cases  defendant  or 
defendants  shall  have  the  same  rights  as  to  proceedings  therein  as 
he  or  they  would  have  if  prosecuted  for  the  same  offense  upon  in- 
dictment. 


Cross  Reference:  Requisites  of  in- 
dictment:   Sec.  7686. 


Historical:  Laws  189  9,  12  5,  Sec.  3; 
re-enacting  Laws  1890-91,  184,  Sec.  3; 
as  amended  Laws  1893,  164,  Sec.  1. 

Comparative   Legislation:    See  Neb. 
Cobbey's  An.  St.  Vol  1,  Sec.  2723. 

Provisions  Concerning  Indictment  Applicable  to  Information. 

Sec.  7658.  The  provisions  of  this  Code  in  relation  to  indict- 
ments, and  all  other  provisions  of  law  applying  to  prosecutions  upon 
indictments,  to  writs  and  process  therein,  and  the  issuing  and  service 
thereof,  to  motions,  pleadings,  trials  and  punishments,  or  the  execu- 
tion of  any  sentence,  and  to  all  other  proceedings  in  cases  of  indict- 
ment, whether  in  the  court  of  original  or  appellate  jurisdiction,  shall 
in  the  same  manner  and  to  the  same  extent,  as  near  as  may  be,  apply 
to  informations  and  all  prosecutions  and  proceedings  thereon. 


Cited:  State  v.  Clark  (1894)  4  Ida. 
7;  35  Pac.  710;  In  re  Marshall  (1899) 
6  Ida.  516;  56  Pac.  470. 


Historical:  Laws  1899,  125,  Sec.  4; 
re-enacting  Laws  1890-91,  184,  Sec.  4. 
"This  Code"  inserted  for  "the  Crimi- 
nal Code". 

Comparative  Legislation:    See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2724. 

Commitment  and  Bail  Pending  Information. 

Sec.  7659.  Any  person  who  may  according  to  law  be  committed 
to  jail,  or  become  recognized  or  held  to  bail  with  sureties  for  his 
appearance  in  court  to  answer  to  any  indictment  may,  in  like  manner, 
so  be  committed  to  jail  or  become  recognized  and  held  to  bail  for  his 
appearance  to  answer  to  any  information  or  indictment,  as  the  case 
may  be. 


Historical:  Laws  1899,  125,  Sec.  5; 
re-enacting  Laws  1890-91,  184,  Sec.  5. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2725. 


Prosecuting  Attorney  to  Inquire  Into  Facts. 

Sec.  7660.  It  shall  be  the  duty  of  the  prosecuting  attorney  to  in- 
quire into  and  make  full  examination  of  all  the  facts  and  circum- 
stances connected  with  any  case  of  preliminary  examination  as 
provided  by  law,  touching  the  commission  of  any  offense  wherein 
the  offender  shall  be  committed  to  jail  or  become  recognized  or  held 
to  bail,  and  if  the  prosecuting  attorney  shall  determine  in  any  such 
case  that  an  information  ought  not  to  be  filed,  he  shall  make,  subscribe 
and  file  with  the  clerk  of  the  court  a  statement  in  writing  containing 
his  reasons,  in  fact  and  in  law,  for  not  filing  an  information  in  such 
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case,  and  such  statement  shall  be  filed  at  and  during  the  term  of  court 
at  which  the  offender  shall  be  held  for  his  appearance:  Provided, 
That  in  such  case  such  court  may  examine  said  statement,  together 
with  the  evidence  filed  in  the  case ;  and  if,  upon  such  examination,  the 
court  shall  not  be  satisfied  with  said  statement,  the  prosecuting  attor- 
ney shall  be  directed  by  the  court  to  file  the  proper  information  and 
bring  the  case  to  trial. 


Historical:  Laws  1899,  12  5,  Sec.  6; 
re-enacting-  Laws  1890-91,  184,  Sec.  6. 


Comparative  Legislation:  See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2726. 


Grand  Jury  to  Be  Drawn  Only  by  Direction  of  Judge. 

Sec.  7661.  Grand  juries  shall  not  hereafter  be  drawn,  summoned, 
or  required  to  attend  at  the  sittings  of  any  court  within  the  state, 
as  provided  by  law,  unless  the  judge  thereof  shall  so  direct  by  writing, 
under  his  hand,  and  filed  with  the  clerk  of  said  court. 


jury  in  another  county,  and  is  not,  be- 
cause it  confers  such  authority,  in 
conflict  with  Const.  Art.  1,  Sec.  8, 
which  provides  that  a  grand  jury 
may  be  summoned  upon  the  order  of 
the  "District  Court".  State  v.  Bar- 
ber (1907)  13  Ida.  88  Pac.  418. 


Historical:  Laws  1899,  125,  Sec.  7; 
re-enacting'  Laws  1890-91,  184,  Sec.  7. 

Comparative  Legislation:    See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2727. 

Order  for  Grand  Jury:  This  section 
authorizes  a  District  Judge,  sitting-  at 
chambers  in  one  county  in  his  dis- 
trict, to  make  an  order  for  a  grand 

Preliminary  Examination  Necessary. 

Sec.  7662.  No  information  shall  be  filed  against  any  person  for 
any  offense  until  such  person  shall  have  had  a  preliminary  examina- 
tion therefor,  as  provided  by  law,  before  a  justice  of  the  peace,  or 
other  examining  magistrate  or  officer,  unless  such  person  shall  waive 
his  right  to  such  examination :  Provided,  however,  That  information 
may  be  filed  without  such  examination  against  fugitives  from  justice, 
and  any  fugitive  from  justice  against  whom  an  information  shall  be 
filed  may  be  demanded  by  the  Governor  of  this  State  of  the  executive 
authority  of  any  other  State  or  Territory,  or  of  any  foreign  govern- 
ment, in  the  same  manner,  and  the  same  proceedings  may  be  had 
thereon,  as  provided  by  law  in  like  cases  of  demand  upon  indictment 
filed. 


Historical:  Laws  1899,  125,  Sec.  8; 
re-enacting  Laws  1890-91,  184,  Sec.  8. 

Comparative  Legislation:  See  Neb. 
Cobbey's  An.  St.  Vol.  1,  Sec.  2728. 

Cross  Reference:  Commitment  by 
magistrate  pre-requisite  to  informa- 
tion:   Const.  Art.  1,  Sec.  8. 

Provision  Mandatory:  This  section 
is  mandatory  and  one  accused  of 
crime  cannot  be  prosecuted  by  infor- 
mation until  he  shall  have  had  a  pre- 
liminary examination  or  until  he  has 
waived  his  right  to  such  examination, 
unless  he  is  a  fugitive  from  justice. 
State  v.  Braithwaite  (1891)  3  Ida. 
119;  27  Pac.  731;  State  v.  Farris 
(1897)  5  Ida.  666;  51  Pac.  772. 

Setting  Aside  Information:  An  in- 
formation will  not  be  set  aside  on 
the  ground   that  the   defendant  had 


had  no  preliminary  examination  as  re- 
quired by  law  where  the  motion  is 
based  on  the  fact  that  the  witness 
who  testified  on  such  preliminary  ex- 
amination failed,  on  objection  of 
counsel,  to  answer  questions  incrimi- 
nating her.  State  v.  Bond  (1906)  12 
Ida.  424;   86  Pac.  43. 

Waiver  of  Examination:  This  sec- 
tion authorizes  the  defendant  to 
waive  preliminary  examination.  State 
v.  Larkins  (1897)  5  Ida.  200;  47  Pac. 
945. 

Allegation  of  Examination:      It  is 

not  necessary  for  the  information  to 
allege  that  the  defendant  has  had  a 
preliminary  examination,  or  waiv0^ 
the  same,  but  it  is  better  practice  to 
make  such  averment.  State  v.  Far- 
ris (1897)  5  Ida.  666;  51  Pac.  772. 
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TITLE  5. 
OF  THE  INDICTMENT. 


Chapter 

1.    Finding-  and  presentment  of  the 
indictment. 


Chapter 
2.    Rules  of  Pleading; 


CHAPTER  1. 
FINDING  AND  PRESENTMENT  OF  THE  INDICTMENT. 


Section 

7669.  Presentment  and  filing  of  in- 
dictment. 

7670.  Indictment  of     defendant  not 
in  custody. 


Section 

7665.  Indictment:    How  found. 

7666.  Failure     to     find  indictment: 
Return  of  depositions. 

7667.  Re-submission  of  charge  after 
dismissal. 

7668.  Endorsement  of  names  of  wit- 
nesses. . 

Indictment:  How  Found. 

Sec.  7665.  An  indictment  cannot  be  found  without  the  concur- 
rence of  at  least  twelve  grand  jurors.  When  so  found  it  must  be 
indorsed,  "A  true  bill,"  and  the  indorsement  must  be  signed  by  the 
foreman  of  the  grand  jury. 


Historical:  Rev.  St.  1887, 
Cr.  Pr.   (1864)   Sec.  225. 


Sec.  7665. 


California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  940; 
ib.;  Kerr's  Code,  ib. 

Presumptions :    A  n 

dorsed  "A  true  bill, 
man.    Presented  and 


Deering's  Code, 

indictment  en- 
A.  Rossi,  fore- 
filed   in  open 


court  in  presence  of  the  grand  jury", 
will  be  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  to  have 
been  found  by  a  legal  grand  jury  al- 
though there  is  no  showing  of  the 
number  of  persons  comprising  the 
grand  jury.  People  v.  Buchanan 
(1878)   1  Ida.  681. 


Failure  to  Find  Indictment:  Return  of  Depositions. 

Sec.  7666.  If  twelve  grand  jurors  do  not  concur  in  finding  an 
indictment  against  a  defendant  who  has  been  held  to  answer,  the 
depositions,  if  any,  transmitted  to  them  must  be  returned  to  the 
court,  with  an  indorsement  thereon,  signed  by  the  foreman,  to  the 
effect  that  the  charged  is  dismissed. 


Historical:  Rev.  St.  18  87,  Sec.  7666. 
Cr.  Pr.   (1864)   Sec.  226. 

California  Legislation:  Same  except 
the  words   "and   statement"  inserted 


after  "depositions":  Pen.  Code  1872, 
Sec.  941;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Resubmission  of  Charge  After  Dismissal. 

Sec.  7667.  The  dismissal  of  the  charge  does  not  prevent  its  re- 
submission to  a  grand  jury  as  often  as  the  court  may  direct,  but 
without  such  direction  it  cannot  be  resubmitted. 


Historical:  Rev.  St.  1887,  Sec.  7667. 
Cr.  Pr.   (1864)   Sec.  227. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  942; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Indorsement  of  Names  of  Witnesses. 

Sec.  7668.  When  an  indictment  is  found,  the  names  of  the  wit- 
nesses examined  before  the  grand  jury,  or  whose  depositions  may 
have  been  read  before  them,  must  be  inserted  at  the  foot  of  the 
indictment,  or  indorsed  thereon,  before  it  is  presented  to  the  court. 
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Historical:  Rev.  St.  1887,  Sec.  7668. 
Cr.  Pr.  (1864)  Sec.  228. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  943;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Endorsement  of  Additional  Wit- 
nesses: This  provision  of  the  statute 
is  mandatory  and  should  be  enforced 
at  all  time  in  prosecutions  either  by 
indictment  or  information,  and  if  ad- 
ditional witnesses  to  those  whose 
names  are  endorsed  on  the  indict- 
ment  or   information   are  discovered 


during  the  trial,  the  prosecuting  at- 
torney should  be  required  to  show 
where  he  obtained  the  information 
concerning  such  witnesses  and,  if  the 
showing  is  sufficient,  the  court  should 
then  order  the  names  of  the  witness- 
es placed  on  the  indictment  or  infor- 
mation without  delay.  It  is  error  to 
permit  such  additional  witnesses  to 
testify  without  their  names  being  first 
endorsed  on  the  indictment  or  infor- 
mation. State  v.  Barber  (1907)  13 
Ida.  . . . :  88  Pac.  418. 


Presentment  and  Filing  of  Indictment. 

Sec.  7669.  An  indictment,  when  found  by  the  grand  jury,  must 
be  presented  by  their  foreman,  in  their  presence,  to  the  court,  and 
must  be  filed  with  the  clerk. 


Historical:  Rev.  St.  1887,  Sec.  76  69. 
See  Cr.  Pr.    (1864)    Sec.  229. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  944;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 

Clerk  Must  File  Indictment:     It  is 

the  duty  of  the  clerk  to  file  an  in- 
dictment when  presented  by  the 
grand  jury,   and  the   consent  of  the 


judge  or  court  to  the  filing  of  the 
same  need  not  be  obtained,  and  an 
order  of  the  court  or  judge  directing 
the  clerk  not  to  file  an  indictment  so 
presented  is  without  jurisdiction,  and 
does  not  excuse  the  clerk  from  filing 
the  same.  State  v.  Quarles  (1907)  13 
Ida.  .  .  . ;  89  Pac.  636. 


Indictment  of  Defendant  Not  in  Custody. 

Sec.  7670.  When  an  indictment  is  found  against  a  defendant  not 
in  custody,  the  same  proceedings  must  be  had  as  are  prescribed  by 
Chapter  1  of  Title  6,  against  a  defendant  who  fails  to  appear  for 
arraignment. 


Historical:  Rev.  St.  1887,  Sec.  7670. 
Cr.  Pr.  (1864)  Sec.  230. 

California  Legislation:  Same  except 
the  words  "Sections  979  to  984,  in- 


clusive", instead  of  "Chapter  1  of  Ti- 
tle 6":  Pen.  Code  1872,  Sec.  945; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
RULES  OF  PLEADING. 


Section 

7675.  Rules  of  pleading. 

7676.  First  pleading  is  indictment. 

7677.  Requirements  of  indictment. 

7678.  Same:    Form  of  indictment. 

7679.  Certainty    required    of  indict- 
ment. 

7680.  Indictment  by  fictitious  name. 

7681.  Single  offense  to  be  charged. 

7682.  Allegation  as  to  time. 

7683.  Erroneous  designation  of  per- 
son injured. 

7684.  Construction  of  words. 

7685.  Same:    Statute  words. 

7686.  Sufficiency   of  indictment, 

7687.  Same:    Defects  of  form. 

7688.  Presumptions   and   facts  judi- 
cially noticed. 

iSTote:  Provisions  relating  to  indictment  apply  to  information:     Sec.  7658. 


Section 

7689.  Pleading  judgments. 

7690.  Pleading  private  statutes. 

7691.  Indictment  for  libej. 

7692.  Indictment  for  forgery. 

7693.  Indictment  for  perjury,. 

7694.  Indictment  for  larceny  or  em- 
bezzlement. 

7695.  Indictment  for  selling  obscene 
books. 

76  96.     Conviction  or  acquittal  of  sev- 
eral defendants. 

7697.  Distinction   between  accessor- 
ies and  principals  abolished. 

7698.  Trial  of  accessories. 
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Rules  of  Pleading. 

Sec.  7675.  All  the  forms  of  pleading  in  criminal  actions,  and  the 
rules  by  which  the  sufficiency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Code. 


Historical:  Rev.  St.  188  7,  Sec.  7675. 
Cr.  Pr.   (1864)   Sec.  231. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  948;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Common  Law     Forms  Abolished: 

This  section  was  enacted  in  order  to 
abrogate  the  strictness  of  the  common 


law  form  of  indictment,  and  it  is  not 
necessary  that  an  indictment  or  in- 
formation should  charge  the  offense 
with  all  the  strictness  and  particular- 
ity required  at  common  law.  State 
v.  Sly  (1905)  11  Ida.  110;  80  Pac. 
1125. 


First  Pleading  Is  Indictment. 

Sec.  7676.  The  first  pleading  on  the  part  of  the  people  is  the  in- 
dictment. 


Historical:  Rev.  St.  1887,  Sec.  7676. 
Cr.  Pr.  (1864)  Sec.  232. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  949;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Requirements  of  Indictment. 

Sec.  7677.    The  indictment  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  is  presented,  and  the  names  of  the  parties. 

2.  A  statement  of  the  acts  constituting  the  offense  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 


Historical:  Rev.  St.  1887,  Sec.  7677. 
Cr.  Pr.  (1864)  Sec.  233. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  950;  "or  information" 
inserted  after  "indictment"  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Cited:  State  v.  Webb  (189  9)  6  Ida. 
428;  55  Pac.  892;  State  v.  Shuff 
(1903)  9  Ida.  115;  72  Pac.  66  4;  State 
v.  Adams  (1904)  9  Ida.  582;  75  Pac. 
2  58;  State  v.  Coilett  &  Ireland  (1904) 
9  Ida.  60  8;  75  Pac.  271;  State  v. 
Rooke  (1904)  10  Ida.  388;  79  Pac.  82; 
State  v.  Sly  (1905)  11  Ida.  110;  80 
Pac.  1125;  State  v.  Wetter  (1905)  11 
Ida.  433;  83  Pac.  341;  State  v.  S wen- 
sen  (1905)  13  Ida.  ...;  81  Pac.  379;- 
State  v.  Neil  (1907)  13  Ida  ...;  90 
Pac.  860. 

Fatture  to  State  Title:  Failure  to 
state  the  title  of  an  action  is  not  fatal. 
People  v.  Walters  (1869)   1  Ida.  271. 

Indictment  for  Murder:  The  fail- 
ure of  an  indictment  for  murder  to 
allege  the  killing  to  have  been  delib- 
erate and  premeditated  is  not  fatal 
where  it  alleges  the  killing  to  have 
been  done  with  malice  aforethought. 
People  v.  Ah  Choy  (1870)  1  Ida.  317; 
State  v.  Ellington  (1895)  4  Ida.  529; 
43  Pac.  60;  State  v.  Shuff  (1903)  9 
Ida.  115;  72  Pac.  664.  Contra,  see 
People  v.  O'Callaghan  (1886)  2  Ida. 
156:    S   Pac.  414. 


Order     of     Statement  Immaterial: 

The  order  in  which  the  matters  re- 
quired by  this  section  appear  in  the 
indictment  is  immaterial,  and  the 
"conclusions"  may  be  construed  with 
the  charging  part  in  order  to  sustain 
the  indictment.  Territorv  v.  Evans 
(1888)  2  Ida.  425;  17  Pac.  139. 

Sufficiency  in  General:  Under  this 
and  the  following  sections  an  indict- 
ment or  information  which  charges 
the  accused  with  some  erime  known 
to  the  statute,  committed  on  or  afeout 
a  specified  date,  and  alleges  that  the 
unlawful  act  was  done  wilfully,  un- 
lawfully and  feloniously,  and  indicates 
the  particular  crime  charged,  with  the 
time,  place,  circumstances  and  condi- 
tions of  the  same,  is  sufficient.  State 
v.  Steers  (1906)  12  Ida.  174;  85  Pac. 
104. 

Additional  References:  For  cases 
construing  indictments  for  murder, 
see  note  to  Sec.  6560. 

For  cases  construing  indictments 
for  grand  larceny,  see  note  to  Sec. 
7045. 

For  cases  construing  indictments  for 
embezzlement,  see  note  to  Sec.  70€5. 

For  cases  construing  indictments 
for  robbery,  see  note  to  Sec.  6590. 

For  cases  construing  indictments 
for  assault  with  intent  to  commit 
rape,  see  note  to  Sec.  670  3. 
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Same:  Form  of  Indictment. 

Sec.  7678.    It  may  be  substantially  in  the  following  form: 

The  State  of  Idaho  against  A.  B.,  in  the  District  Court  of  the 

  Judicial  District,  in  the  County  of   .  

Term,  A.  D.,  nineteen  —  : 


A.  B.  is  accused  by  the  grand  jury  of  the  County  of   

by  this  indictment,  of  the  crime  of  (giving  its  legal  appellation,  such 
as  murder,  arson,  or  the  like),  committed  as  follows: 

The  said  A.  B.,  on  the  day  of  —  ,  A.  D.  nineteen  , 

at  the  County  of  — ,  (here  set  forth  the  act  or  omission  charged 

as  an  offense).  . 


Historical:  Rev.  St.  1887,  Sec.  7678. 
See  Cr.  Pr.  (1864)  Sec.  234. 

California  Legislation :  Similar:  Pen. 
Code  1872,  Sec.  951;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Webb  (1899)  6  Ida. 
428;  55  Pac.  892;  State  v.  Rathbone 
(1901)  8  Ida.  161;  67  Pac.  186;  State 


v.  Snuff  (1903)    9  Ida.   115;   72  Pac. 


66  4;    State  v. 
582;    75  Pac. 
(1904)  10  Ida. 
v.   Sly  (1905) 
1125;  State  v. 
433;    83  Pac. 


Adams  (1904)  9  Ida. 
258;  State  v.  Rooke 
388;  79  Pac.  82;  State 
11  Ida.  110;  80  Pac- 
Wetter  (1905)  11  Id:*. 
341;    State    v.  Steers 


(1906)  12  Ida.  174;  85  Pac.  104. 


Certainty  Required  of  Indictment. 

Sec.  7679.    It  must  be  direct  and  certain  as  it  regards: 

1.  The  party  charged; 

2.  The  offense  charged; 

3.  The  particular  circumstances  of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete  offense. 


Historical:  Rev.  St.  1887,  Sec.  7679. 
Cr.  Pr.  (1864)   Sec.  235. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  952;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Webb  (1899)  6  Ida. 
428;  55  Pac.  892;  State  v.  Rathbone 
(1901)  8  Ida.  161;  67  Pac.  186;  State 
v.  Snuff  (1903)  9  Ida.  115;  72  Pac. 
664;  State  v.  Adams  (1904)  9  Ida. 
582;   75  Pac.  2  58;  State  v.  Collett  & 


Ireland  (1904)  9  Ida.  608;  75  Pac.  271; 
State  v.  Rooke  (1904)  10  Ida.  388; 
79  Pac.  82;  State  v.  Sly  (1905)  11 
Ida.  110;  80  Pac.  1125;  State  v.  Wet- 
ter (1905)  11  Ida.  433;  83  Pac.  341; 
State  v.  Steers  (1906)  12  Ida.  174;  85 
Pac.  104;  In  re  Moyer  (1906)  12  Ida. 
25  0;  85  Pac.  897;  State  v.  Swensen 
(1905)  13  Ida.  ...;  81  Pac.  379; 
State  v.  Neil  (1907)  13  Ida.  ...;  90 
Pac.  860. 


Indictment  by  Fictitious  Name. 

Sec.  7680.  When  a  defendant  is  indicted  by  a  fictitious  or  errone- 
ous name,  and  in  any  stage  of  the  proceedings  his  true  name  is 
discovered  it  must  be  inserted  in  the  subsequent  proceedings,  re- 
ferring to  the  fact  of  his  being  indicted  by  the  name  mentioned  in 
the  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7680. 
Cr.  Pr.   (1864)  Sec.  236. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  953;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Single  Offense  to  Be  Charged. 

Sec.  7681.  The  indictment  must  charge  but  one  offense,  but  the 
same  offense  may  be  set  forth  in  different  forms  under  different 
counts,  and,  when  the  offense  may  be  committed  by  the  use  of  differ- 
ent means,  the  means  may  be  alleged  in  the  alternative  in  the  same 
count. 
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Separate  Counts:  The  rule  estab- 
lished by  this  section  is  not  violated 
by  setting  forth  the  same  offense  in 
different  forms  and  under  different 
counts.  Territory  v.  Guthrie  (1888) 
2  Ida.  432;  17  Pac.  39. 


Historical:   Rev.  St.  1887,  Sec.  7681. 
See  Cr.  Pr.   (1864)    Sec.  237. 

California  Legislation:  Different: 
Pen.  Code  1872,  Sec.  954;  same  as 
amended  except  "or  information"  in- 
serted after  "indictment",  line  1: 
Deering's  Code,  ib.;  similar  with  addi- 
tional provisions  as  amended:  Kerr's 
Code,  ib. 

Allegation  as  to  Time. 

Sec.  7682.  The  precise  time  at  which  the  offense  was  committed 
need  not  be  stated  in  the  indictment;  but  it  may  be  alleged  to  have 
been  committed  at  any  time  before  the  finding  thereof,  except  where 
the  time  is  a  material  ingredient  in  the  offense. 


Historical:  Rev.  St.  1887,  Sec. 
Cr.  Pr.  (1864)   Sec.  238. 


7682. 


California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  955;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Erroneous  Designation  of  Person  Injured. 

Sec.  7683.  When  an  offense  involves  the  commission  of,  or  an 
attempt  to  commit,  a  private  injury,  and  is  described  with  sufficient 
certainty  in  other  respects  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured,  or  intended  to  be  injured,  is  not  material. 


Historical:  Rev.  St.  1887,  Sec.  7683. 
Cr.  Pr.  (1864)  Sec.  239. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  956;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Proof  of  Ownership:  This  section 
does  not  dispense  with  proof  in  lar- 
ceny cases  of  ownership  as  laid 
in  the  indictment.  People  v.  Prank 
(1868)  1  Ida.  200.  But  this  case  was 
over-ruled  on  this  point,  and  it  was 
held  that  an  information  for  larceny 


which  alleges  the  title  to  the  thing 
stolen  to  be  in  B.  is  supported  by 
proof  of  property  in  the  firm  of  B.  & 
J.  State  v.  Ireland  (1904)  9  Ida. 
686;  75  Pac.  257. 

Variance:  The  fact  that  an  infor- 
mation charges  murder  to  have  been 
committed  on  one  whose  true  name  is 
unknown  while  the  evidence  showed 
the  killing  of  a  person  of  known 
name,  is  not  a  fatal  variance.  State  v. 
St.  Clair  (1898)  6  Ida.  109;  53  Pac.  1. 


Construction  of  Words. 

Sec.  7684.  The  words  used  in  an  indictment  are  construed  in  their 
usual  acceptance  in  common  language,  except  such  words  and  phrases 
as  are  defined  by  law,  which  are  construed  according  to  their  legal 
meaning. 


Historical:  Rev.  St.  1887,  Sec.  7684. 
Cr.  Pr.   (1864)   Sec.  240. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  957;  same  as 
amended   except  "or  information"  in- 


serted   after     "indictment",  line  1: 

Deering's  Code,  ib.;   Kerr's  Code,  ib. 

Cited:  U.  S.  v.  Kuntze  (1889)  2 
Ida.  480;   21  Pac.  407. 


Same:   Statute  Words. 

Sec.  7685.  Words  used  in  a  statute  to  define  a  public  offense  need 
not  be  strictly  pursued  in  the  indictment;  but  other  words  conveying 
the  same  meaning  may  be  used. 


Historical:  Rev.  St.  1887,  Sec.  7685. 
Cr.  Pr.   (1864)  Sec.  241. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  958;  same  as  amend- 
ed except  "or  information"  inserted 


after  "indictment":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Ellington  (1895)  4 
Ida.  529;  43  Pac.  60;  State  v.  Shuff 
(1903)   9  Ida.  115;   72  Pac.  664. 
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Sufficiency  of  Indictment. 

Sec.  7686.  The  indictment  is  sufficient  if  it  can  be  understood 
therefrom : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it, 
though  the  name  of  the  court  be  not  stated ; 

2.  That  it  was  found  by  a  grand  jury  of  the  county  in  which 
the  court  was  held; 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  dis- 
covered, that  he  is  described  by  a  fictitious  name,  with  a  statement 
that  his  true  name  is  to  the  jury  unknown; 

4.  That  the  offense  was  committed  at  some  place  within  the 
jurisdiction  of  the  court,  except  where  the  act,  though  done  without 
the  local  jurisdiction  of  the  county,  is  triable  therein; 

5.  That  the  offense  was  committed  at  some  time  prior  to  the 
time  of  finding  the  indictment; 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly  and 
distinctly  set  forth  in  ordinary  and  concise  language,  without  repeti- 
tion, and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

7.  That  the  act  or  omission  charged  as  the  offense  is  stated  with 
such  a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment upon  conviction,  according  to  the  right  of  the  case. 


Historical:  Rev.  St.  1887,  Sec.  7686. 
Cr.  Pr.  (1864)  Sec.  242. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  959;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Formal  defects 
in  general  disregarded:    Sec.  82  36. 

Cited:  U.  S.  v.  Kuntze  (1889)  2 
Ida.  480;  21  Pac.  40  7;  State  v.  Elling- 
ton (1895)  4  Ida.  529;  43  Pac.  60; 
State  v.  Snuff  (190-3)  9  Ida.  115;  72 
Pac.  664;  State  v.  Neil  (1907)  13  Ida. 
.  .  . :  90  Pac.  860. 


Omission  of  Title:  Failure  of  the 
indictment  to  state  the  title  of  the 
action  is  not  fatal.  People  v.  Wal- 
ters  (1869)    1  Ida.  271. 

Indictment  for  Murder:  The  fail- 
ure of  an  indictment  for  murder  to 
allege  the  killing  to  have  been  done 
deliberately  and  premeditatedly  is  not 
fatal  where  it  alleges  the  killing  to 
have  been  done  with  malice  afore- 
thought. People  v.  Ah  Choy  (18  70)  1 
Ida.  317. 


Same:  Defects  of  Form. 

Sec.  7687.  No  indictment  is  insufficient,  nor  can  the  trial,  judg- 
ment, or  other  proceeding  thereon,  be  affected,  by  reason  of  any 
defect  or  imperfection  in  matter  of  form,  which  does  not  tend  to 
the  prejudice  of  a  'substantial  right  of  the  defendant  upon  its  merits. 


Historical:  Rev.  St.  1887,  Sec.  7687. 
See  Cr.  Pr.  (1864)  Sec.  243. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  960;  same  except  "or 
information"  inserted  after  "indict- 
ment", as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  In  re  Marshall  (1899)  6  Ida. 
516;  56  Pac.  470. 

Clerical  Errors:  A  clerical  error 
charging  the  commission  of  the 
crime  on  November  15,  19  05,  whereas 
the  information  was  filed  on  March 
15,  1905,  is  not  fatal  where  it  alleges 
that,  prior  to  the  filing  thereof,  the 
defendant  had  had  a  preliminary  ex- 


amination, and  otherwise  identifies 
the  date  intended  to  be  charged  as 
November  15,  1904.  State  v.  Roland 
(1905)   11  Ida.   490;   83  Pac.  337. 

Indictment  for  Murder:  The  fail- 
ure of  an  indictment  for  murder  to 
specifically  allege  that  the  killing  was 
done  "unlawfully,  wilfully  and  with 
deliberation,  premeditation  and  with 
malice  aforethought"  is  not  fatal. 
State  v.  Ellington  (1895)  4  Ida.  52  9; 
43  Pac.  60.  State  v.  Shuff  (1903)  9 
Ida.  115;   72  Pac.  £64. 

Indictment  for  Libel:  An  indict- 
ment for  libel  is  sustained  under  this 
section  where  it  sets  out  the  libelous 
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matter  in  haec  verba  prefaced  by 
the  words  "that  is  to  say",  although 
it  did  not  use  the  technical  phrase 
"to  the  tenor  and  effect  following",  or 


the  "following  words  and  figures". 
Bonney  v.  State  (1892)  3  Ida.  288;  29 
Pac.  185. 


Presumptions  and  Facts  Judicially  Noticed. 

Sec.  7688.  Neither  presumptions  of  law  nor  matters  of  which 
judicial  notice  is  taken,  need  be  stated  in  an  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7688. 
Cr.  Pr.  (1864)  Sec.  244. 

California  Legislation:  Same:  Pen. 


Code  1872,  Sec.  961;  same  except  "or 
information"  added:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Pleading  Judgments. 

Sec.  7689.  In  pleading  a  judgment  or  other  determination  of,  or 
proceeding  before,  a  court  or  officer  of  special  jurisdiction,  it  is  not 
necessary  to  state  the  facts  constituting  jurisdiction;  but  the  judg- 
ment or  determination  may  be  stated  as  given  or  made,  or  the 
proceedings  had.  The  facts  constituting  jurisdiction,  however,  must 
be  established  on  the  trial. 


Historical:  Rev.  St 
Cr.   Pr.    (1864)  Sec. 

California  Legislation: 


1887,  Sec. 
245. 


7689. 


Same:  Pen. 


Code  1872,  Sec.  962;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Pleading  Private  Statutes. 

Sec.  7690.  In  pleading  a  private  statute,  or  a  right  derived  there- 
from, it  is  sufficient  to  refer  to  the  statute  by  its  title  and  the  day 
of  its  passage,  and  the  court  must  thereupon  take  judicial  notice 
thereof. 


Historical:  Rev.  St.  1887,  Sec. 
Cr.  Pr.  (1864)  Sec.  246. 


7690. 


California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  963;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Indictment  for  Libel. 

Sec.  7691.  An  indictment  for  libel  need  not  set  forth  any  extrinsic 
facts  for  the  purpose  of  showing  the  application  to  the  party  libeled 
of  the  defamatory  matter  on  which  the  indictment  is  founded;  but 
it  is  sufficient  to  state  generally  that  the  same  was  published  con- 
cerning him,  and  the  fact  that  it  was  so  published  must  be  established 
on  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  7691. 
Cr.   Pr.    (1864)    Sec.  247. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  964;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Indictment  for  Forgery. 

Sec.  7692.  When  an  instrument  which  is  the  subject  of  an  indict- 
ment for  forgery  has  been  destroyed  or  withheld  by  the  act  or  the 
procurement  of  the  defendant,  and  the  fact  of  such  destruction  or 
withholding  is  alleged  in  the  indictment  and  established  on  the  trial, 
the  misdescription  of  the  instrument  is  immaterial. 


Historical:  Rev.  St.  188  7,  Sec.  7692. 
Cr.    Pr.    (1864)    Sec.  248. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  96  5;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Indictment  for  Perjury. 

Sec.  7693.    In  an  indictment  for  perjury,  or  subornation  of  perjury, 
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it  is  sufficient  to  set  forth  the  substance  of  the  controversy  or  matter 
in  respect  to  which  the  offense  was  committed,  and  in  what  court 
and  before  whom  the  oath  alleged  to  be  false  was  taken-,  and  that 
the  court,  or  the  person  before  whom  it  was  taken,  had  authority 
to  administer  it,  with  proper  allegations  of  the  falsity  of  the  matter 
on  which  the  perjury  is  assigned;  but  the  indictment  need  not  set 
forth  the  pleadings,  record,  or  proceedings  with  which  the  oath  is 
connected,  nor  the  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed. 


information"  inserted  after  "indict- 
ment", lines  1  and  7 :  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  18  87,  Sec.  76  93. 
Cr.  Pr.  (1864)   Sec.  249. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  966;  as  amended,  "or 

Indictment  for  Larceny  or  Embezzlement. 

Sec.  7694.  In  an  indictment  for  the  larceny  or  embezzlement  of 
money,  bank  notes,  certificates  of  stock,  or  valuable  securities,  or 
for  a  conspiracy  to  cheat  or  defraud  a  person  of  any  such  property, 
it  is  sufficient  to  allege  the  larceny  or  embezzlement,  or  the  conspiracy 
to  cheat  and  defraud,  to  be  of  money,  bank  notes,  certificates  of 
stock,  or  valuable  securities,  without  specifying  the  coin,  number, 
denomination,  or  kind  thereof. 


Historical:  Rev.  St.  18  87,  Sec.  7694. 

California  Legislation:  Similar: 
Pen.  Code     1872,    Sec.  967;    same  as 


amended  except  "or  information"  in- 
serted after  "indictment",  line  1: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Indictment  for  Selling  Obscene  Books. 

Sec.  7695.  An  indictment  for  exhibiting,  publishing,  passing,  sell- 
ing, or  offering  to  sell,  or  having  in  possession,  with  such  intent, 
any  lewd  or  obscene  book,  pamphlet,  picture,  print,  card,  paper,  or 
writing,  need  not  set  forth  any  portion  of  the  language  used  or 
figures  shown  upon  such  book,  pamphlet,  picture,  print,  card,  paper, 
or  writing;  but  it  is  sufficient  to  state  generally  the  fact  of  the  lewd- 
ness or  obscenity  thereof. 


Historical:   Rev.  St.  1887,  Sec.  7695. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  968;  same  except  "or 


information"  inserted  after  "indict- 
ment", line  1,  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Conviction  or  Acquittal  of  Several  Defendants. 

Sec.  7696.  Upon  an  indictment  against  several  defendants,  any 
one  or  more  may  be  convicted  or  acquitted. 


Historical:  Rev.  St.  1887,  Sec.  7696. 
Cr.  Pr.  (1864)  Sec.  250. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  970;  same  except  "or 


information"  inserted  after  "indict- 
ment": Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Distinction  Between  Accessories  and  Principals  Abolished. 

Sec.  7697.  The  distinction  between  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in  the  first  and  second  de- 
gree, in  cases  of  felony,  is  abrogated;  and  all  persons  concerned  in 
the  commission  of  a  felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its  commission,  though 
not  present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as 
principals,  and  no  other  facts  need  be  alleged  in  any  indictment 
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against  such  an  accessory  than  are  required  in  an  indictment  against 
his  principal. 


Historical:  Rev.  St.  1887,  Sec.  7697. 
Cr.  Pr.  (1864)   Sec.  251. 

California  Legislation:  Same 
through  "principals",  line  7,  except 
"indicted"  for  "prosecuted",  line  6, 
rest  omitted:  Pen.  Code  1872,  Sec. 
971;  similar  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Charge  Against  Accessory:  This  sec- 
tion has  so  changed  the  rules  of 
pleading  that  it  is  not  necessary  to 
charge  an  accessory  before  the  fact 
as  such.  People  v.  Ah  Hop  (1878)  1 
Ida.  6  98.  But  an  indictment  charg- 
ing an  accessory  as  such  is  not  bad. 
Territory  v.  Guthrie  (1888)  2  Ida. 
432;  17  Pac.  39. 

Instructions:  It  is  not  error  to  in- 
struct the  jury  in  the  language  of  this 


section.  State  v.  Bland  (1904)  9 
Ida.  796;   76  Pac.  780. 

An  instruction  that  one  who  aids 
or  abets  in  the  commission  of  a  crime, 
though  absent  at  the  time  of  its  com- 
mission, shall  be  prosecuted,  tried  and 
punished  as  a  principal,  is  erroneous, 
but  is  cured  by  other  instructions  to 
the  effect  that  the  jury  must  find 
from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  acted 
knowingly,  and  with  a  guilty  purpose 
and  intent.  This  last  instruction  ex- 
cludes a  possibility  of  a  conviction 
because  defendant  innocently  aided  in 
the  perpetration  of  a  crime.  State  v. 
Corcoran  (1900)  7  Ida.  220;  61  Pac. 
1034. 


Trial  of  Accessories  Without  Principal. 

Sec.  7698.  An  accessory  to  the  commission  of  a  felony  may  be 
indicted,  tried,  and  punished,  though  the  principal  may  be  neither 
indicted  nor  tried. 


Historical:  Rev.  St.  1887,  Sec.  7698. 
See  Cr.  Pr.  (1864)  Sec.  252. 

California  Legislation:  Same:  Pen. 
Code    1872,     Sec.      972;      similar  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  In  re  Moyer  (1906)  12  Ida. 
250;  85  Pac.  897. 
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Chapter 

1.  Arraignment. 

2.  Setting  aside  the  indictment. 
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6.  Mode  of  trial. 

7.  Formation  of  trial  jury. 
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CHAPTER  1. 
ARRAIGNMENT. 


Section 

7710.     Place  of  arraignment. 

Presence  of  defendant. 

Order  for  production  of  de- 
fendant. 

Issuance  of  bench  warrant. 
Clerk  to  issue  warrant. 
Form  of  bench  warrant. 
Bail. 

Service  of  warrant. 


7711. 
7712. 

7713. 
7714. 
7715. 
7716. 
7717. 


Section 

7718.  Proceedings  on  giving  bail. 

7719.  Increasing  bail. 

7720.  Commitment  of  defendant. 

7721.  Right  to  counsel. 

772  2.    Arraignment:    How  made. 

7723.  Same:      Question   as   to  true 
name. 

7724.  Time  allowed  for  answer 


Place  of  Arraignment. 

Sec.  7710.  When  the  indictment  is  filed,  the  defendant  must  be 
arraigned  thereon  before  the  court  in  which  it  is  found. 
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Historical:  Rev.  St.  1887,  Sec.  7710. 
See  Cr.  Pr.  (1864)  Sec.  254. 

California  Legislation:    Same  with 


additional  provision:  Pen.  Code  1872, 
Sec.  976;  similar  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Presence  of  Defendant. 

Sec.  7711.  If  the  indictment  is  for  a  felony,  the  defendant  must 
be  personally  present ;  but  if  for  a  misdemeanor,  he  may  appear  upon 
the  arraignment  by  counsel. 


Historical:  Rev.  St.  1887,  Sec.  7711. 
Cr.  Pr.  (1864)  Sec.  255. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  977;  same  as  amend- 


ed except  "or  information"  inserted 
after  "indictment":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Order  for  Production  of  Defendant. 

Sec.  7712.  When  his  personal  appearance  is  necessary,  if  he  is 
in  custody,  the  court  may  direct  and  the  officer  in  whose  custody  he 
is  must  bring  him  before  it  to  be  arraigned. 


Historical:  Rev.  St.  1887,  Sec.  7712. 
See  Cr.  Pr.  (1864)   Sec.  256. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  978;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Issuance  of  Bench  Warrant. 

Sec.  7713.  If  the  defendant  has  been  discharged  on  bail,  or  has 
deposited  money  instead  thereof,  and  does  not  appear  to  be  arraigned 
when  his  personal  attendance  is  necessary,  the  court,  in  addition  to 
the  forfeiture  of  the  undertaking  of  bail  or  of  the  money  deposited, 
may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 


Historical:  Rev.  St.  1887,  Sec.  7713. 
Cr.  Pr.   (1864)   Sec.  257. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  979;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Clerk  to  Issue  Warrant. 

Sec.  7714.  The  clerk,  on  the  application  of  the  prosecuting  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court  is  sitting 
or  not,  issue  a  bench  warant  to  one  or  more  counties. 


Historical:  Rev.  St.  1887,  Sec.  7714. 
Cr.  Pr.  (1864)  Sec.  258. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  980;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Bench  Warrant. 

Sec.  7715.    The  bench  warrant  upon  the  indictment  must,  if  the 
offense  is  a  felony,  be  substantially  in  the  following  form: 
County  of   . 

The  State  of  Idaho  to  any  sheriff,  constable,  marshal,  or  police- 
man of  this  State: 

An  indictment  having  been  found  on  the    day  of   , 

A.  D.  nineteen   ,  in  the  District  Court  of  the    Ju- 
dicial District,  in  and  for  the  County  of   ,  charging  C.  D. 

with  the  crime  of    (designating  it  generally)  ;   you  are 

therefore  commanded  forthwith  to  arrest  the  above  named  C.  D., 
and  bring  him  before  that  court  to  answer  said  indictment;  or  if 
the  court  have  adjourned  for  the  term,  that  you  deliver  him  into 
the  custody  of  the  sheriff  of  the  County  of  . 
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Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 
—  day  of   ,  A.  D.   . 


By  order  of  said  court. 
(Seal.) 

Historical:  Rev.  St.  1887,  Sec.  7715. 
Cr.  Pr.  (1864)  Sec.  259. 

California  Legislation:  Similar: 


E.  F.,  Clerk. 


Pen.  Code  1872,  Sec.  981;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Bail. 

Sec.  7716.  The  defendant,  when  arrested  under  a  warrant  for  an 
offense  not  bailable,  must  be  held  in  custody  by  the  sheriff  of  the 
county  in  which  the  indictment  is  found,  unless  admitted  to  bail  after 
an  examination  upon  a  writ  of  habeas  corpus;  but  if  the  offense  is 
bailable,  there  must  be  added  to  the  body  of  the  bench  warrant  a 
direction  to  the  following  effect,  "or,  if  he  requires  it,  that  you  take 
him  before  any  magistrate  in  that  county,  or  in  the  county  in  which 
you  arrest  him,  that  he  may  give  bail  to  answer  to  the  indictment" ; 
and  the  court,  upon  directing  it  to  issue,  must  fix  the  amount  of  bail, 
and  an  indorsement  must  be  made  thereon  and  signed  by  the  clerk, 
to  the  following  effect:  "The  defendant  is  to  be  admitted  to  bail  in 
the  sum  of   dollars." 


Historical:  Rev.  St.  1887,  Sec.  7716. 
See  Cr.  Pr.  (1864)  Sees.  260,  261,  262. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  982;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Service  of  Warrant. 

Sec.  7717.  The  bench  warrant  may  be  served  in  any  county,  in 
the  same  manner  as  a  warrant  of  arrest. 


Historical:  Rev.  St.  1887,  Sec.  7717. 
See  Cr.  Pr.  (1864)  Sec.  263. 

California  Legislation:    Same  with 


additional  clause:  Pen.  Code  1872, 
Sec.  98  3;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Proceedings  on  Giving  Bail. 

Sec.  7718.  If  the  defendant  is  brought  before  a  magistrate  of 
another  county  for  the  purpose  of  giving  bail,  the  magistrate  must 
proceed  in  respect  thereto  in  the  same  manner  as  if  the  defendant 
had  been  brought  before  him  upon  a  warrant  of  arrest,  and  the  same 
proceedings  must  be  had  thereon. 


Historical:  Rev.  St.  1887,  Sec.  7718. 
See  Cr.  Pr.  (1864)  Sec.  264. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  984;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Increasing  Bail. 

Sec.  7719.  When  the  indictment  is  for  a  felony,  and  the  defendant, 
before  the  finding  thereof,  has  given  bail  for  his  appearand  to 
answer  the  charge,  the  court  to  which  the  indictment  is  presented 
may  order  the  defendant  to  be  committed  to  actual  custody,  unless 
he  gives  bail  in  an  increased  amount,  to  be  specified  in  the  order. 


Historical:  Rev.  St.  18  87,  Sec.  7719. 
Cr.   Pr.    (1864)    Sec.  265. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  985;  similar  as 
;  mended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 
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Commitment  of  Defendant. 

Sec.  7720.  If  the  defendant  is  present  when  the  order  is  made, 
he  must  be  forthwith  committed.  If  he  is  not  present,  a  bench 
warrant  must  be  issued  and  proceeded  upon  in  the  manner  provided 
in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  7720. 
Cr.  Pr.   (1864)  Sec.  266. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  986;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Right  to  Counsel. 

Sec.  7721.  If  the  defendant  appears  for  arraignment  without 
counsel,  he  must  be  informed  by  the  court  that  it  is  his  right  to 
have  counsel  before  being  arraigned,  and  must  be  asked  if  he  desires 
the  aid  of  counsel.  If  he  desires  and  is  unable  to  employ  counsel, 
the  court  must  assign  counsel  to  defend  him. 


Historical:  Rev.  St.  18  87,  Sec.  7721. 
See  Cr.  Pr.  (1864)  Sec.  267. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  987;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Cross  Reference:  Compensation  of 
counsel  appointed  to  conduct  defense: 
Sec.  2086. 


Arraignment:  How  Made. 

Sec.  7722.  The  arraignment  must  be  made  by  the  court,  or  by  the 
clerk  or  prosecuting  attorney,  under  its  direction,  and  consists  in 
reading  the  indictment  to  the  defendant  and  delivering  to  him  a  copy 
thereof  and  of  the  indorsements  thereon,  including  the  list  of  wit- 
nesses, and  asking  him  whether  he  pleads  guilty  or  not  guilty  to  the 
indictment. 


Historical:  Rev.  St.  1887,  Sec.  772  2. 
Cr.  Pr.   (1864)   Sec.  268. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  988;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:   Question  as  to  True  Name. 

Sec.  7723.  When  the  defendant  is  arraigned,  he  must  be  informed 
that  if  the  name  by  which  he  is  indicted  is  not  his  true  name,  he  must 
then  declare  his  true  name,  or  be  proceeded  against  by  the  name  in 
the  indictment.  If  he  gives  no  other  name  the  court  may  proceed  ac- 
cordingly; but  if  he  alleges  that  another  name  is  his  true  name,  the 
court  must  direct  an  entry  thereof  in  the  minutes  of  the  arraignment, 
and  the  subsequent  proceedings  on  the  indictment  may  be  had  against 
him  by  that  name,  referring  also  to  the  name  by  which  he  is  indicted. 


Historical:  Rev.  St.  1887,  Sec.  7  72  3. 
Cr.  Pr.   (1864)   Sees.  269,  270,  271. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  989;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Time  Allowed  for  Answer. 

Sec.  7724.  If,  on  the  arraignment,  the  defendant  requires  it,  he 
must  be  allowed  a  reasonable  time,  not  less  than  one  day,  to  answer 
the  indictment.  He  may,  in  answer  to  the  arraignment,  move  to 
set  aside,  demur,  or  plead  to,  the  indictment. 


Historical:  Rev.  St.  1887,  Sec.  77  2  4. 
See  Cr.  Pr.   (1864)  Sees.  272,  273. 

California  Legislations    Same:  Pen. 


Code  1872,  Sec.  990;  similar  as 
amended:  Deering-'s  Code,  ib.;  Kerr's 
Code,  ib. 
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CHAPTER  2. 
SETTING  ASIDE  THE  INDICTMENT. 


Section 

7730.  Grounds  for  setting  aside  in- 
dictment. 

7731.  Waiver  of  objections. 

7732.  Hearing     and     disposition  of 
motion. 


Section 

7733.  Order  for  resubmission. 

7734.  Order  no  bar  to  future 
ecution. 


pros- 


Grounds  for  Setting  Aside  Indictment. 

Sec.  7730.  The  indictment  must  be  set  aside  by  the  court  in  whicn 
the  defendant  is  arraigned,  upon  his  motion,  in  either  of  the  follow- 
ing cases: 

1.  When  it  is  not  found,  indorsed  and  presented  as  prescribed 
in  this  Code; 

2.  When  the  names  of  the  witnesses  examined  before  the  grand 
jury,  or  whose  depositions  may  have  been  read  before  them,  are  not 
inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon; 

3.  When  a  person  is  permitted  to  be  present  during  the  session 
of  the  grand  jury,  and  when  the  charge  embraced  in  the  indictment 
is  under  consideration,  except  as  provided  in  Chapter  3  of  Title  4. 

4.  When  the  defendant  had  not  been  held  to  answer  before  the 
finding  of  the  indictment,  on  any  ground  which  would  have  been 
good  ground  for  challenge,  either  to  the  panel  or  to  any  individual 
grand  juror. 


Historical:  Rev.  St.  1887,  Sec.  7730. 
Cr.  Pr.  (1864)  Sees.  274,  275. 

California  Legislation:  Same  except 
"Section  925"  for  "Chapter  3  of  Title 
4",  last  words  of  subd.  3:  Pen.  Code 
1872,  Sec.  995;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Territory  v.  Staples  (1891) 
3  Ida.  35;  26  Pac.  166. 

Time  for  Motion:  A  motion  to 
quash  an  indictment  must  be  made 
before  demurrer  or  plea.  People  v. 
Butler  (1869)  1  Ida.  231. 

Grounds  of  Motion:  The  statute 
in  defining  and  allowing  the  grounds 
stated  in  this  section  for  setting  aside 
an  indictment  excludes  all  others; 
therefore,  the  failure  of  the  District 
Attorney  to  sign  a  bill  of  indictment 
as  required  by  Laws  3rd  Ter.  Ses., 
187,  Sec.  3,  is  not  ground  for  setting 
aside  an  indictment.  Ib. 

This  clause  means  that  no  person 
except  a  member  of  the  grand  jury 
must  be  present  and  does  not  refer  to 
members  of  the  panel,  and  an  indict- 
ment will  not  be  set  aside  because  of 
the  presence  of  a  grand 
was  a  witness  against  the 
Territory  v.  Staples  (1891) 
26  Pac.  166. 

Requisites  of  Motion:  A  motion  to 
set  aside  an  indictment  on  the  ground 
that  certain  of  the  grand  jurors  had 
formed  an  unqualified  opinion  as  to 
the  guilt  of  the   defendant   prior  to 


juror  who 
defendant. 
3  Ida.  35; 


the  examination  by  them  of  the  case 
as  grand  jurors,  should  be  supported 
by  proof,  at  least  to  the  extent  of  the 
oath  of  the  defendant,  and  when  not 
so  supported,  the  court  cannot  be  re- 
required  to  summon  such  grand  jurors 
into  court  to  be  examined  on  the 
charges  so  made  against  them.  State 
v.  Hardy  (1895)  4  Ida.  478;  42  Pac. 
507. 

Waiver  of  Defects:  An  objection  to 
an  information,  on  the  ground  that 
the  depositions  taken  before  the  com- 
mitting magistrate  on  the  preliminary 
examination  are  not  certified  by  the 
magistrate  as  required  by  law,  is 
waived,  unless  raised  on  motion  to 
quash  or  to  set  aside  the  information 
before  plea.  State  v.  Clark  (189  4)  4 
Ida.  7;  35  Pac.  710. 

An  irregularity  in  failing  to  verify 
an  information  can  be  taken  advan- 
tage of  by  the  defendant  only  by  mo- 
tion to  set  aside  the  information.  In 
re  Marshall  (1899)  6  Ida.  516;  56 
Pac.  470. 

A  defendant  who  is  under  arrest 
and  appears  in  open  court  with  his 
counsel  at  the  time  the  grand  jury  is 
impaneled  and  declines  to  challenge 
the  panel  or  any  of  the  individual  ju- 
rors, cannot  thereafter  move  to  set 
aside  the  indictment  on  any  ground 
which  would  have  been  cause  for 
challenge  to  the  grand  jury.  State  v. 
Corcoran  (1900)  7  Ida.  220;  61  Pac. 
1034. 
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Waiver  of  Objections. 

See.  7731.  If  the  motion  to  set  aside  the  indictment  is  not  made, 
the  defendant  is  precluded  from  afterwards,  taking  the  objections 
mentioned  in  the  last  section. 


Historical:  Rev.  St.  1887,  Sec.  7731. 
Cr.  Pr.  (1864)  Sec.  276. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  996;  "or  information" 
after  "indictment"  as  amended:  Deer- 
ing-'s  Code,  ib.;  Kerr's  Code,  ib. 


Waiver  of  Objection:  An  objection 
to  an  information  because  not  veri- 
fied, is  waived  if  not  made  by  motion. 
In  re  Marshall  (1899)  6  Ida.  516;  56 
Pac.  470. 


Hearing  and  Disposition  of  Motion. 

Sec.  7732.  The  motion  must  be  heard  at  the  time  it  is  made,  unless 
for  cause  the  court  postpones  the  hearing  to  another  time.  If  the 
motion  is  denied,  the  defendant  must  immediately  answer  the  indict- 
ment, either  by  demurring  or  pleading  thereto.  If  the  motion  is 
granted,  the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged  therefrom;  or,  if  admitted  to  bail,  that  his  bail  be  ex- 
onerated ;  or,  if  he  has  deposited  money  instead  of  bail,  that  the  same 
be  refunded  to  him,  unless  it  directs  that  the  case  be  resubmitted 
to  the  same  or  another  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  7732. 
Cr.  Pr.  (1864)  Sees.  277,  278,  279. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  997;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Order  for  Resubmission. 

Sec.  7733.  If  the  court  directs  the  case  to  be  resubmitted,  the  de- 
fendant, if  already  in  custody,  must  so  remain,  unless  he  is  admitted 
to  bail;  or,  if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the  appearance 
of  the  defendant  to  answer  a  new  indictment;  and,  unless  a  new  in- 
dictment is  found  before  the  next  grand  jury  of  the  county  is  dis- 
charged, the  court  must,  on  the  discharge  of  such  grand  jury,  make 
the  order  prescribed  by  the  preceding  section. 


Historical:  Rev.  St.  1887,  Sec.  7733. 
Cr.  Pr.   (1864)   Sees.  280,  281. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  998;  similar  as 
amended:  D«ering's  Code,  ib.;  Kerr's 
Code,  ib. 


Order  No  Bar  to  Future  Prosecution. 

Sec.  7734.  An  order  to  set  aside  an  indictment,  as  provided  in 
this  chapter,  is  no  bar  to  a  future  prosecution  for  the  same  offense. 


Historical:  Rev.  St.  1887,  Sec.  7734. 
Cr.  Pr.   (1864)    Sec.  282. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  999;  "or  information" 
after  "indictment"  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
DEMURRER. 


Section 

7740.  Pleadings  by  defendant. 

7741.  Same:    When  interposed. 

7742.  Grounds  for  demurrer. 

7743.  Form  of  demurrer. 

7744.  Argument  on  demurrer. 
W45.  Judgment  on  demurrer. 


Section 

77  46.    Effect  of  judgment. 

7747.  Discharge  of  defendant. 

7748.  Re-submission  of  charge. 

7749.  Plea  after  disallowance. 

7750.  Objections  must  be  taken  by 
demurrer. 
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Pleadings  by  Defendant. 

Sec.  7740.  The  only  pleading  on  the  part  of  the  defendant  is  either 
a  demurrer  or  a  plea. 


Historical:  Rev.  St.  1887,  Sec.  7740. 
Cr.  Pr.  (1864)  Sec.  283. 

California  Legislation :    Same:  Pen. 


Code,  1872,  Sec.  1002;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  When  Interposed. 

Sec.  7741.  Both  the  demurrer  and  plea  must  be  put  in,  in  open 
court,  either  at  the  time  of  the  arraignment  or  at  such  other  time  as 
may  be  allowed  to  the  defendant  for  that  purpose. 


Historical:  Rev.  St.  1887,  Sec.  7741. 
Cr.  Pr.  (1864)   Sec.  284. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1003;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Grounds  for  Demurrer. 

Sec.  7742.  The  defendant  may  demur  to  the  indictment  when 
it  appears  upon  the  face  thereof,  either: 

1.  That  the  grand  jury  by  which  it  was  found  had  no  legal  au- 
thority to  inquire  into  the  offense  charged,  by  reason  of  its  not  being 
within  the  legal  jurisdiction  of  the  county; 

2.  That  it  does  not  substantially  conform  to  the  requirements  of 
Sections  7677,  7678  and  7679; 

3.  That  more  than  one  offense  is  charged  in  the  indictment; 

4.  That  the  facts  stated  do  not  constitute  a  public  offense; 

5.  That  the  indictment  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  offense  charged,  or 
other  legal  bar  to  the  prosecution. 


Historical:  Rev.  St.  1887,  Sec.  7742. 
Cr.  Pr.  (1864)  Sec.  285.  Jurisdiction 
changed  to  justification  to  correct 
typographical  error.  See  1st  Ter.  Ses. 
Sec.  285,  subd.  5.  Also  California 
legislation  following. 

California  Legislation:  Same  except 


"950,  951  and  952"  for  "7677,  7678 
and  7679",  subd.  2:  Pen.  Code  1872, 
Sec.  1004;  similar  as  amended:  Deer- 
ing's Code,  ib.;  further  amended: 
Kerr's  Code,  ib. 

Cited:  State  v.  Hinckley  (1895)  4 
Ida.  490;  42  Pac.  510. 


Form  of  Demurrer. 

Sec.  7743.  The  demurrer  must  be  in  writing,  signed  either  by  the 
defendant  or  his  counsel,  and  filed.  It  must  distinctly  specify  the 
grounds  of  objection  to  the  indictment,  or  it  must  be  disregarded. 


Historical:  Rev.  St.  1887,  Sec.  7743. 
Cr.  Pr.  (1864)  Sec.  286. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.   1005;   "or  informa- 


tion" inserted  after  "indictment",  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Argument  on  Demurrer. 

Sec.  7744.  Upon  the  demurrer  being  filed,  the  argument  upon  the 
objections  presented  thereby  must  be  heard,  either  immediately  or 
at  such  time  as  the  court  may  appoint. 


Historical:  Rev.  St.  1887,  Sec.  7744. 
Cr.  Pr.  (1864)  Sec.  287. 

California  liegislatiori :    Same:  Pen. 


Code  1872,  Sec.  1006;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Judgment  on  Demurrer. 

Sec.  7745.   Upon  considering  the  demurrer,  the  court  must  give 
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judgment  either  allowing  or  disallowing  it,  and  an  order  to  that 
effect  must  be  entered  upon  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  7745. 
Cr.  Pr.   (1864)  Sec.  288. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1007;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Cited:  In  re  Pierce 
183;  67  Pac.  316. 


(1901)   8  Ida. 


Effect  of  Judgment. 

Sec.  7746.  If  the  demurrer  is  allowed,  the  judgment  is  final  upon 
the  indictment  demurred  to,  and  is  a  bar  to  another  prosecution  for 
the  same  offense,  unless  the  court,  being  of  the  opinion  that  the 
objection  on  which  the  demurrer  is  allowed  may  be  avoided  in  a 
new  indictment,  directs  the  case  to  be  resubmitted  to  the  same  or 
another  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  7746. 
Cr.  Pr.  (1864)  Sec.  289. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1008;  similar  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:    Kerr's  Code,  ib. 

Leave  to  File  New  Information:  An 

order  sustaining  a  demurrer  to  an  in- 


formation, and  granting  the  county 
attorney  leave  to  file  a  new  informa- 
tion, is  equivalent  to  directing  the 
county  attorney  to  file  a  new  informa- 
tion, in  so  far  as  to  authorize  the  filing 
of  the  same  and  the  trial  of  the  ac- 
cused thereunder.  In  re  Pierce  (1901) 
8  Ida.  183;  67  Pac.  316. 


Discharge  of  Defendant. 

Sec.  7747.  If  the  court  does  not  direct  the  case  to  be  resubmitted, 
the  defendant,  if  in  custody,  must  be  discharged,  or  if  admitted  to 
bail,  his  bail  is  exonerated,  or  if  he  has  deposited  money  instead 
of  bail,  the  money  must  be  refunded  to  him. 


Historical:  Rev.  St.  1887,  Sec.  7747. 
Cr.  Pr.   (1864)  Sec.  290. 

California  Legislation :  Same:  Pen. 
Code  1872,     Sec.     1009;     similar  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  In  re  Pierce  (1901)  8  Ida. 
183;  67  Pac.  316. 


Resubmission  of  Charge. 

Sec.  7748.  If  the  court  directs  that  the  case  be  resubmitted,  the 
same  proceedings  must  be  had  thereon  as  when  the  indictment  is  set 
aside  on  motion. 


Historical:  Rev.  St.  1887,  Sec.  7748. 
See  Cr.  Pr.   (1864)  Sec.  291. 

California  Legislation:  Same  except 
"as  are  prescribed  in  Sections  997  and 


998"  for  "as  when  the  indictment  is 
set  aside  on  motion":  Pen.  Code  1872, 
Sec.  1010;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Plea  After  Disallowance. 

Sec.  7749.  If  the  demurrer  is  disallowed,  the  court  must  permit 
the  defendant  at  his  election  to  plead,  which  he  must  do  forthwith, 
<or  at  such  time  as  the  court  may  direct.  If  he  does  not  plead,  the 
plea  of  not  guilty  must  be  entered  for  him. 


Historical:  Rev.  St.  1887,  Sec.  774  9. 
Cr.  Pr.  (1864)  Sec.  292. 

California  Legislation:  Same  except 
"judgment  may  be  pronounced  against 


him"  for  "the  plea  of  not  guilty  must 
be  entered  for  him":  Pen.  Code  1872, 
Sec.  1011;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Objections  Must  Be  Taken  by  Demurrer. 

Sec.  7750.  When  the  objections  declared  grounds  of  demurrer  by 
this  chapter  appear  upon  the  face  of  the  indictment,  they  can  only 
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be  taken  by  demurrer,  except  that  the  objections  to  the  jurisdiction 
of  the  court  over  the  subject  of  the  indictment,  or  that  the  facts 
stated  do  not  constitute  a  public  offense,  may  be  taken  at  the  trial 
under  the  plea  of  not  guilty,  or  after  the  trial  in  arrest  of  judgment. 


Historical:  Rev.  St.  1887,  Sec.  7750, 
Cr.  Pr.   (1864)   Sec.  293. 

California  Legislation:  Same  except 
"mentioned  in  Section  1004"  for  "de- 
clared grounds  of  demurrer  by  this 
chapter",  line  1,  and  "objection"  for 
"objections",  line  3:  Pen.  Code  1872, 
Sec.  1012;  similar  as  amended: 
Deering's  Code,  ib. ;  Kerr's  Code,  ib. 

Waiver  of  Objections:  An  objection 
that  an  indictment  charges  more  than 
one  offense,  is  waived  by  failure  to 
demur.  People  v.  Nash  (1868)  1  Ida. 
206. 


An  objection  that  an  information 
does  not  state  facts  sufficient  to  con- 
stitute a  public  offense,  in  order  to  be 
available  on  appeal,  must  be  raised  by 
demurrer  or  by  motion  in  arrest.  It 
cannot  be  raised  for  the  first  time  in 
the  Supreme  Court.  State  v.  Hinck- 
ley (  1895)  4  Ida.  490;  42  Pac.  510. 
The  failure  of  an  indictment  for  mur- 
der to  state  that  death  occurred  with- 
in a  year  and  a  day  is  waived  if  not 
raised  by  demurrer.  In  re  Alcorn 
(1900)  7  Ida.  101;  60  Pac.  561. 


CHAPTER  4. 
PLEA. 


Section 

7755.  Kinds  of  pleas. 

7756.  Form   of  pleas. 

7757.  Plea  of  guilty. 

7758.  Plea  of  not  guilty. 

7759.  Evidence  admissible 
plea  of  not  guilty. 


under 


Section 

7760.  What  is  not  a  former  acquittal. 

7761.  What  is  a  former  acquittal. 

7762.  Conviction  or  acquittal  bars  in- 
cluded offenses. 

7763.  Refusal  to  answer. 


Kinds  of  Pleas. 

Bsc.  7755.  There  are  four  kinds  of  pleas  to  an  indictment.  A 
plea  of : 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense 
charged,  which  may  be  pleaded  either  with  or  without  the  plea  of 
not  guilty; 

4.  Once  in  jeopardy. 


1887,  Sec.  7755. 
2  9  4,  jeopardy 


Historical:  Rev.  St. 
Cr.  Pr.  (1864)  Sec. 
clause  omitted. 

California  Legislation:  Same  through 
3rd  subd.  except  "three"  for  "four", 


line  1,  4th  subd.  omitted:  Pen.  Code 
1872,  Sec.  1016;  same  as  amended  ex- 
cept "or  information"  inserted  after 
"indictment",  line  1:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Pleas. 

Sec.  7756.  Every  plea  must  be  oral,  and  entered  upon  the  minutes 
of  the  court  in  substantially  the  following  form: 

1.  If  the  defendant  pleads  guilty: 

"The  defendant  pleads  that  he  is  guilty  of  the  offense  charged"; 

2.  If  he  pleads  not  guilty: 

"The  defendant  pleads  that  he  is  not  guilty  of  the  offense 
charged" ; 

3.  If  he  pleads  a  former  conviction  or  acquittal : 

"The  defendant  pleads  that  he  has  already  been  convicted  (or 
acquitted)  of  the  offense  charged  by  the  judgment  of  the  court  of 


752 


AFTER  INDICTMENT  AND  BEFORE  TRIAL         Pt.  2.  Tit.  6 


on  the 


(naming  it)  rendered  at 
day  of 


(naming  the  place) 


4.    If  he  pleads  once  in  jeopardy. 

"The  defendant  pleads  that  he  has  been  once  in  jeopardy  for  the 
offense  charged  (specifying  the  time,  place  and  court)." 


Historical:  Rev.  St.  1887,  Sec.  7756. 
See  Cr.  Pr.  (1864)  Sees.  295,  296. 

California  Legislation :  Similar 
through  subd.  3,  4th  subd.  omitted: 
Pen.  Code  1872,  Sec.  1017;  same  as 


Deering's  Code,  ib. 


amended: 
Code,  ib. 

Cited:  State  v.  Suttles  (1907) 
Ida.  .  .  .:  88  Pac.  238. 


Kerr's 
13 


Plea  of  Guilty. 

Sec.  7757.  A  plea  of  guilty  can  be  put  in  by  the  defendant  himself 
only  in  open  court,  unless  upon  indictment  against  a  corporation,  in 
which  case  it  may  be  put  in  by  counsel.  The  court  may  at  any  time 
before  judgment,  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn 
and  a  plea  of  not  guilty  substituted:  Provided,  That  upon  the  ap- 
plication of  the  defendant,  a  plea  of  guilty  may  be  received,  and 
sentence  may  be  passed,  at  chambers  as  provided  in  Section  3890 
of  the  Code  of  Civil  Procedure. 


Historical:  Rev.  St.  1887,  Sec.  7757. 
Cr.  Pr.  (1864)  Sees.  297,  298.  The 
proviso  is  added  on  the  authority  of 
Laws  1907,  317,  Sec.  1. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1018;  same  except  "or 
information"  inserted    after  "indict- 


ment", line  2:  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 

Cross  Reference:  Plea  of  guilty 
may  be  received  upon  application  of 
defendant  and  judgment  may  be  en- 
tered at  chambers:     Sec.  3890. 


Plea  of  Wet  Guilty. 

Sec.  7758.  The  plea  of  not  guilty  puts  in  issue  every  material 
allegation  of  the  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7758. 
Cr.  Pr.  (1864)  Sec.  299. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1019;  "or  informa- 
tion" added,  as  amended:  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Evidence  Admissable  Under  Plea  of  Not  Guilty. 

Sec.  7759.  All  matters  of  fact  tending  to  establish  a  defense  other 
than  former  conviction  or  acquittal,  or  once  in  jeopardy,  may  be 
given  in  evidence  under  the  plea  of  not  guilty. 


Historical:  Rev.  St.  1887,  Sec  7759. 
See  Cr.  Pr.  (1864)  Sec.  300. 

California   Legislation:  Similar: 


Pen.  Code  1872,  Sec.  1020;  as 
amended:  Deering's  Code,  ib.;  as 
amended:   Kerr's  Code,  ib. 


.What  Is  Not  a  Former  Acquittal. 

Sec.  7760.  If  the  defendant  was  formerly  acquitted  on  the  ground 
of  variance  between  the  indictment  and  the  proof,  or  the  indictment 
was  dismissed  upon  an  objection  to  its  form  or  substance,  or  in  order 
to  hold  the  defendant  for  a  higher  offense,  without  a  judgment  of 
acquittal,  it  is  not  an  acquittal  of  the  same  offense. 


Historical:  Rev.  St.  1887,  Sec.  7760. 
Cr.  Pr.  (1864)  Sec.  301. 

California  legislation :    Same:  Pen. 


Code  1872,  Sec.  1021;  similar  as 
amended:  Deering's  Code,  ib. ;  Kerr's 
Code,  ib. 


Wh*t  I*  a  former  Acquittal. 

Sec.  7761.    Whenever  the  defendant  is  acquitted  on  the  merits,  he 
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is  acquitted  of  the  same  offense,  notwithstanding  any  defect  in  form 
or  substance  in  the  indictment  on  which  the  trial  was  had. 


3^2. 


Historical:  Rev.  St.  1887,  Sec.  7761. 
Cr.  Fr.  (18-6*)  Sec. 

California  Legislation 
Code   IS  7  2,  Sec.  1$22; 


Same:  Pen. 
or  informa- 


tion" inserted  after  "indictment"  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Cdayictisn  or  Acquittal  Bars  Included  Offenses. 

Sec.  7762.  When  the  defendant  is  convicted  or  acquitted,  or  has 
been  once  placed  in  jeopardy  upon  an  indictment,  the  conviction, 
acquittal,  or  jeopardy,  is  a  bar  to  another  indictment  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  the  same,  or 
for  an  offense  ind«€ted  therein,  of  which  he  might  have  been  convicted 
under  that  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7762. 
Cr.  Pr.  (18G4)  Sec.  303. 

California  Legislation:  Similar: 


Pen.  Code.  1872,  Sec.  1023;  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Refusal  to  Answer. 

Sec.  7763.  If  the  defendant  refuses  to  answer  the  indictment  by 
demurrer  or  plea,  a  plea  of  not  guilty  must  be  entered. 


Historical:  Rev.  St.  1887,  Sec.  7763. 
Cr.  Pr.  (1864)  See.  3#4. 

California  Ltegislatieii :  Same:  Pen. 
Code  1872,  Sec.  1024;  "or  informa- 
tion" inserted  after  "indictment",  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Refusal  to  plead 
after  demurrer  is  over-ruled:  Sec. 
7749. 


CHAPTER  5. 
REMOVAL  OF  THE  ACTION  BEFORE  TRIAL 


Section 

7768. 

77€9. 

7770. 
7771. 
7772. 
7773. 
7774. 
7775. 


Ground  for  removal. 

Form  of  application:  Hearing 
in  absence  of  defendant. 

Order  of  removal. 

Transfer  of  ca»se. 

Removal  of  doieadant. 

Proceedings  after  removal. 

Certification  of  costs. 

Removal  on  application  of 
State. 


Section 

7776.  Form  of  application. 

7777.  Order  of  removal. 

7778.  Transfer  of  cause. 

7779.  Removal   of  defendant. 

7779a.  Proceedings  after  transfer. 

7779b.  Certificate  of  costs. 

7779c.  Appeal  from  order  denying  ap- 
plication. 


Ground  fer  Removal, 

Sec.  774*8.  A  criminal  action,  prosecuted  by  indictment,  may  be 
removed  fr®m  the  c@«rt  in  which  it  is  pending,  on  the  application 
of  the  defendant,  on  the  ground  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  indictment  is  pending. 


Historical:  Rev.  St.  1887,  Sec.  7768. 
Cr.  Pr.  (1864)  Sec.  305. 

California  Legislation:    Same:  Pen. 
Code     1872,     Sec.  l#-33;     similar  as 
amended:     Deeriiag's   Code,    ib. ;  as 
amended:    Kerr's  C®4e,  i%. 

Cited:  State  v.  Reed  (1894)  3  Ida. 
754;  35  Pac.  7#6. 

©iseretion  of  Court:  The  refusal  of 
a  change  of  venue  is  largely  discre- 


tionary with  the  trial  court,  and  the 
refusal  of  such  change  is  not  ground 
for  a  reversal  of  the  conviction,  where 
it  manifestly  appears  that  the  defend- 
ant had  a  fair  and  impartial  trial,  and 
that  no  trouble  was  experienced  in 
securing  a  jury.  State  v.  Gilbert 
(1902)  8  Ida.  346:  69  Pac.  62. 

Conflicting  Affiflavits:  An  applica- 
tion   for    cnang-p    of  venue    on  the 
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ground  of  popular  prejudice  was 
properly  denied,  where  the  affidavits 
as   to   whether   the   defendant  could 


have  a  fair  trial  or  not  were  about 
equally  divided.  State  v.  Rooke 
(1904)   10  Ida.  388;  79  Pac.  82. 


Form  of  Application:  Hearing  in  Absence  of  Defendant. 

Sec.  7769.  The  application  must  be  made  in  open  court  and  in 
writing,  verified  by  the  affidavit  of  the  defendant,  a  copy  of  which 
must  be  served  upon  the  prosecuting  attorney  at  least  one  day  before 
the  application  is  made.  Whenever  the  affidavit  shows  that  the  de- 
fendant canot  safely  appear  in  person  to  make  the  application,  because 
the  popular  excitement  against  him  is  so  great  as  to  endanger  his 
personal  safety,  and  such  statement  is  sustained  by  other  testimony, 
the  application  may  be  made  by  counsel,  and  heard  and  determined 
in  the  absence  of  the  defendant,  though  he  is  indicted  for  felony, 
and  has  not  at  the  time  of  such  application  been  arrested,  or  given 
bail,  or  been  arraigned,  or  pleaded  or  demurred  to  the  indictment. 


Historical:  Rev.  St.  1887,  Sec.  7769. 
See  Cr.  Pr.  (1864)  Sec.  306. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1034;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Counter  Affidavits:  The  prosecution 
may  file  counter  affidavits  in  opposi- 
tion to  those  filed  by  the  defendant. 
State  v.  Reed  (1894)  3  Ida.  754;  35 
Pac.  706. 


Presumptions:  The  fact  that  affi- 
davits in  support  of  a  motion  for  a 
change  of  venue  filed  at  one  term  of 
the  court,  showed  a  condition  of  af- 
fairs under  which  the  defendant  could 
not  procure  an  impartial  trial,  does 
not  raise  a  presumption  that  the  same 
condition  of  affairs  continues  at  a 
succeeding  term  to  which  the  case 
was  adjourned  without  objection,  and 
at  which  the  motion  was  renewed.  Ib. 


Order  of  Removal. 

Sec.  7770.  If  the  court  is  satisfied  that  the  representation  of  the 
defendant  is  true,  an  order  must  be  made  for  the  removal  of  the 
action  to  the  proper  court  of  a  county  free  from  a  like  objection. 


Historical:  Rev.  St.  1887,  Sec.  7770. 
Cr.  Pr.  (1864)  Sec.  307. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1035;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Cited:  State  v.  Reed  (1894)  3  Ida. 
754;  35  Pac.  706. 


Discretion  of  Court:  An  applica- 
tion for  a  change  of  venue  is  addressed 
to  the  discretion  of  the  trial  court, 
and  it  is  not  error  to  over-rule  the 
same  when  based  upon  the  unsupport- 
ed affidavit  of  the  defendant.  State 
v.  St.  Clair  (1898)  6  Ida.  109;  53 
Pac.  1. 


Transfer  of  Cause. 

Sec.  7771.  The  order  of  removal  must  be  entered  upon  the  min- 
utes, and  the  clerk  must  immediately  make  out  and  transmit  to  the 
court  to  which  the  action  is  removed  a  certified  copy  of  the  order 
of  removal,  record,  pleadings  and  proceedings  in  the  action,  including 
the  undertakings  for  the  appearance  of  the  defendant  and  of  the 
witnesses. 


Historical:  Rev.  St.  1887,  Sec.  7771. 
Cr.  Pr.   (1864)    Sec.  308. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  1036;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Removal  of  Defendant. 

Sec.  7772.  If  the  defendant  is  in  custody,  the  order  must  direct 
his  removal,  and  he  must  be  forthwith  removed  by  the  sheriff  of 
the  county  where  he  is  imprisoned  to  the  custody  of  the  sheriff  of 
the  county  to  which  the  action  is  removed. 
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Historical:  Rev.  St.  1887,  Sec.  7772. 
Cr.  Pr.   (1864)   Sec.  309. 


Code  1872,  Sec.  1037;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:    Same:  Pen. 

Proceedings  After  Removal. 

Sec.  7773.  The  court  to  which  the  action  is  removed  must  proceed 
to  trial  and  judgment  therein  as  if  the  action  had  been  commenced 
in  such  court.  If  it  is  necessary  to  have  any  of  the  original  pleadings 
or  other  papers  before  such  court,  the  court  from  which  the  action 
is  removed  must,  at  any  time,  upon  application  of  the  prosecuting 
attorney  or  the  defendant,  order  such  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained.  The 
costs  accruing  upon  such  removal  and  trial  are  a  charge  against  the 
county  in  which  the  indictment  was  found. 

Historical:   Rev.  St.  1887,  Sec.  7773.  ted:    Pen.  Code  1872,  Sec.  1038;  Deer- 

Cr.  Pr.   (1864)   Sees.  310,  674.  ing's  Code,  ib.;  Kerr's  Code,  ib. 

California       Legislation:  Same  Cited:  State  v.  Steers  (1906)  12  Ida. 

through  "retained",  line  7,  rest  omit-  174;  85  Pac.  104. 

Certification  of  Costs. 

Sec.  7774.  The  clerk  of  the  court  in  the  county  to  which  such 
action  is,  or  may  be,  removed  must  certify  the  amount  of  said  costs 
to  the  auditor  of  the  proper  county,  which  must  be  allowed  and  paid 
as  other  county  charges. 

Historical:   Rev.  St.  1887,  Sec.  7774. 
Cr.  Pr.  (1864)  Sec.  675. 

Removal  on  Application  of  State. 

Sec.  7775.  The  District  Courts  of  this  State,  within  their  respec- 
tive districts,  are  hereby  empowered  to  change  the  place  of  trial  in 
criminal  cases,  other  than  misdemeanors,  upon  the  application  of 
the  State,  on  the  relation  of  the  county  attorney  of  the  county  in 
which  any  indictment  or  information  may  be  filed,  or  upon  the  relation 
of  any  attorney  duly  and  especially  appointed  to  prosecute  said  cause, 
such  application  to  be  sustained  by  the  affidavits  of  at  least  two 
resident  tax  payers  in  the  county  where  the  offense  is  alleged  to 
have  been  committed,  on  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the  criminal  act  is  alleged  to  have 
been  committed. 

Historical:    Laws  1907,  168,  Sec.  1. 

Form  of  Application. 

Sec.  7776.  Such  application  must  be  made  in  open  court  and  in 
writing,  verified  by  the  affidavit  of  the  relator,  a  copy  of  which  must 
be  served  upon  the  defendant  or  his  attorney  at  least  one  day  before 
the  application  is  made. 

Historical:    Laws  1907,  168,  Sec.  2. 

Order  of  Removal. 

Sec.  7777.  If  the  court  is  satisfied,  from  the  facts  set  forth  in 
such  application  and  affidavit,  that  a  fair  and  impartial  trial  cannot 
be  had,  an  order  must  be  made  for  the  removal  of  the  action  to  the 
proper  court  of  a  county  free  from  a  like  objection. 


Historical:    Laws  1907,  168,  Sec.  3. 
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Transfer  of  Cause. 

Sec.  7778.  The  order  of  removal  must  be  entered  upon  the  min- 
utes, and  the  clerk  must  immediately  make  out  and  transmit  to  the 
court  to  which  the  action  is  removed  a  certified  copy  of  the  order 
of  removal,  record,  pleadings  and  proceedings  in  the  action,  including 
the  undertakings  for  the  appearance  of  the  defendant  and  of  the 
witnesses. 

Historical:   Laws  19 ©7,  168,  Sec.  4. 

Removal  of  Defendant. 

Sec.  7779.  If  the  defendant  is  in  custody,  the  order  must  direct 
his  removal,  and  he  must  be  forthwith  removed  by  the  sheriff  of 
tfee  county  where  he  is  imprisoned  to  the  custody  of  the  sheriff  of 
the  county  to  which  the  action  is  removed 

Historical:   Laws  1907,  168,  Sec.  5. 

Proceedings  After  Transfer. 

Sec.  7779a.  The  court  to  which  the  action  is  removed  must  proceed 
to  trial  and  judgment  therein  as  if  the  action  had  been  commenced 
in  such  court.  If  it  is  necessary  to  have  any  of  the  original  pleadings 
or  other  papers  before  such  court,  the  court  from  which  the  action 
is  removed  must,  at  any  time,  upon  application  of  the  county  at- 
torney or  the  relator,  order  such  papers  or  pleadings  to  be  transmitted 
by  the  clerk,  a  certified  copy  thereof  being  retained.  The  costs  accru- 
ing upon  such  removal  and  trial  are  a  charge  against  the  county 
from  which  such  criminal  action  was  removed. 

Historical:   Laws  1907,  168,  Sec.  6. 

Certificate  of  Costs. 

See.  77791).  The  clerk  of  the  court  in  the  county  to  which  said 
action  is,  or  may  be,  removed  must  certify  the  amount  of  said  costs 
to  the  auditor  of  the  proper  county,  which  must  be  allowed  and  paid 
as  other  county  charges. 

Bistojacal:   Laws  1&§7,  168,  Sec.  7. 

Appeal  From  drier  Denying  Application. 

Sec.  777§e.  The  suffieie»ey,  in  both  law  and  fact,  of  the  application 
and  sapp^rti^g  affidavits  may  fee  reviewed  by  the  Supreme  Court 
on  appeal  from  an  order  of  the  District  Court  denying  such  application, 
and  such  appeal  may  fee  taken  by  the  State  on  the  relation  of  the 
county  attorney  of  the  county  in  which  such  application  is  made, 
or  of  any  other  attorney  duly  app-einled  and  acting  in  the  prosecution 
of  such  cause,  and  the  procedure  g#¥erning  such  appeal  shall  be,  as 
near  a«  may  be,  the  same  as  provMed  by  law  for  appeals  in  other 
criminal  cases. 

Historical:   Laws  1947,  168,  Sec.  8. 


CHAPTER  6. 
MODE  OF  TRIAL. 


Section 

7780.  I«e«e  of  fact  defied. 
7*»1.    Trial  by  jury. 


Section 

7782.    Presence  ©f  defendant. 
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Issue  of  Fact  Defined. 

Sec.  7780.    An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty ; 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense ; 

3.  Upon  a  plea  of  once  in  jeopardy. 


Historical:  Rev.  St 
See   Cr.    Pr.  (1864) 
clause  omitted. 


1887,  Sec.  778®. 
Sec.   311,  third 


California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1041;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Trial  by  Jury. 

Sec.  7781.  Issues  of  fact  must  be  tried  by  jury,  unless  a  trial  by 
jury  be  waived,  in  criminal  cases  not  amounting  to  felony,  by  the 
consent  of  both  parties  expressed  in  open  court  and  entered  in  the 
minutes.  In  case  of  misdemeanor,  the  jury  may  consist  of  twelve, 
or  any  number  less  than  twelve  upon  which  the  parties  may  agree 
in  open  court,  but  five-sixths  of  the  jury  may  render  a  verdict,  which 
verdict  shall  have  the  same  effect  as  a  unanimous  verdict. 


Historical:  Rev.  St.  1887,  Sec.  7781, 
amended  Laws  189#-91,  165,  Sec.  1; 
re-enacted  Laws  18M,  110,  Sec.  1. 

California  Legislation:  See  C.  C.  P. 
1872,  Sec.  194;  as  ame>*dled:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Waiver  of  trial  by 
jury:  Const.  Art.  1,  Sec.  7.  Frve- 
sixths  verdict  in  cases  of  misdemean- 
or* ib. 


Presence  of  Defendant. 

Sec.  7782.  If  the  indictment  is  for  a  felony,  the  defendant  mmt 
be  personally  present  at  the  trial;  but  if  for  misdemeanor,  the  trial 
may  be  had  in  the  absence  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  7782. 

California  Legislation:  Same  with 
additional  provisions:  Pen.  Code  1872, 
Sec.  1043;  similar  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 

Temporary  Absence:  While  this  sec- 
tion is  mandatory,  yet  a  brief,  tem- 
porary and  voluntary  absence  of  the 


defendant  from  the  court  room  dur- 
ing the  argument  ®f  cou»sel  and  rul- 
ing on  a  motion  for  a  view,  is  n@t 
such  a  violation  of  the  statute  as  to 
be  ground  for  reversal.  State  v.  Mc- 
Ginnis  (1906)  12  Ida.  336;  85  Pac. 
1089. 


CHAPTER  7. 
FORMATION  OF  TRIAL  JURY. 


Section 

7787.  Jury  to  be  formed  as  in  civil 
actions. 

7788.  Preparation  of  calendar. 


Section 

7789.  Order  of  trying  cases. 

7790.  Time  to  prepare  for  trial. 


Jury  to  Be  Formed  as  in  Civil  Actieais. 

Sec.  7787.  Trial  juries  for  criminal  actions  are  formed  in  the 
same  manner  as  trial  juries  in  civil  actions. 


Historical:  Rev.  St.  1887,  Sec.  7787. 
Cr.  Pr.  (1864)  Sec.  313. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1046;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Formation  of 
trial  juries  in  civil  actions:  Sees.  3947, 
3962. 

Repeal:    The  provisions  of  Cr.  Pr. 


Act  Sec.  313,  that  trial  juries  in  crim- 
inal actions  shall  be  chosen  in  the 
same  manner  as  trial  juries  in  civil 
actions,  if  it  was  intended  to  apply  to 
the  impaneling  of  trial  juries,  was  re- 
pealed to  that  extent  by  Code  of  Civil 
Procedure,  Sec.  Ill,  (Rev.  St.  3974). 
People  v.  Kuok  Wah  Choi  (1885)  2 
Ida.  90;  6  Pac.  112. 
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Preparation  of  Calendar. 

Sec.  7788.  The  clerk  must  prepare  a  calendar  of  all  criminal  ac- 
tions pending  in  the  court,  enumerating  them  according  to  the  date 
of  the  filing  of  the  indictment,  specifying  opposite  the  title  of  each 
action  whether  it  is  for  a  felony  or  a  misdemeanor,  and  whether 
the  defendant  is  in  custody  or  on  bail. 


Historical:  Rev.  St.  1887,  Sec.  7788. 
Cr.  Pr.  (1864)  Sec.  314. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1047;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Order  of  Trying  Cases. 

Sec.  7789.  The  issues  on  the  calendar  must  be  disposed  of  in  the 
following  order,  unless  upon  application  of  either  party,  for  good 
causes  shown  by  affidavit,  and  upon  two  days'  notice  to  the  opposite 
party,  with  service  of  a  copy  of  the  affidavit  in  support  of  the 
application,  the  court  shall  direct  an  indictment  to  be  tried  out  of 
its  order: 

1.  Indictments  for  felony,  when  the  defendant  is  in  custody; 

2.  Indictments  for  misdemeanor,  when  the  defendant  is  in 

custody ; 

3.  Indictments  for  felony,  when  the  defendant  is  on  bail; 

4.  Indictments  for  misdemeanor,  when  the  defendant  is  on  bail. 


Historical:  Rev.  St.  1887,  Sec.  7789. 
Cr.  Pr.   (1864)   Sec.  315. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1048;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Time  to  Prepare  for  Trial. 

Sec.  7790.  After  his  plea,  the  defendant  is  entitled  to  at  least  two 
days  to  prepare  for  trial. 


Historical:  Rev.  St.  18  87,  Sec.  7790. 
Cr.    Pr.    (1864)    Sec.  316. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1049;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 

Time  for  Preparation:    Under  this 


section,  the  defendant  is  entitled  to 
two  days  after  plea,  but  not  neces- 
sarily to  two  days  after  the  cause  is 
set  for  hearing,  in  which  to  prepare 
for  trial.  State  v.  Steers  (1906)  12 
Ida.  174;   85  Pac.  104. 


Section 

7795.    Trial  may 
cause. 


CHAPTER  8. 
POSTPONEMENT  OE  TRIAL. 

be    postponed  for 


Trial  May  Be  Postponed  for  Cause. 

Sec.  7795.  When  an  indictment  is  called  for  trial,  or  at  any  time 
previous  thereto,  the  court  may,  upon  sufficient  cause,  direct  the 
trial  to  be  postponed  to  another  day  of  the  same  or  of  the  next  term. 


Historical:  Rev.  St.  1887,  Sec.  7795. 
Cr.  Pr.  (1864)  Sec.  317. 

California  Legislation:  Same  except 
"shown  by  affidavit"  inserted  after 
"cause",  line  2:  Pen.  Code  1872,  Sec. 
10  52;  similar  as  amended:  Deering's 
Code,  ib.;   Kerr's  Code,  ib. 


Discretion  of  Court:  An  applica- 
tion for  continuance  is  addressed  to 
the  sound  judicial  discretion  of  the 
court,  which  will  not  be  reviewed  un- 
less abused.  Territory  v.  Guthrie 
(1888)  2  Ida.  432;  17  Pac.  39;  State 
v.  St.  Clair  (1898)  6  Ida.  109;  53  Pac. 
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1;  State  v.  Rice  (1901)  7  Ida.  762;  66 
Pac.  87;  State  v.  Rooke  (1904)  10 
Ida.  388;  79  Pac.  82;  State  v.  Wetter 
(1905)  11  Ida.  433;  83  Pac.  341;  State 
v.  Steers  (1906)  12  Ida.  174;  85  Pac. 
104. 

Absence  of  Witnesses:  To  entitle 
the  defendant  to  a  postponement  of 
the  trial  on  the  ground  of  the  ab- 
sence of  a  witness,  he  must  show 
what  he  expects  to  prove  by  such 
witness;  that  such  evidence  is  mate- 
rial to  his  defense;  that  such  evidence 
is  true;  that  the  witness  is  not  ab- 
sent by  his  procurement  or  with  his 
consent;  that  he  has  used  due  dili- 
gence to  procure  the  presence  of  said 
witness  at  the  trial,  and  failed  to  do 
so;  and  that  there  is  a  reasonable 
probability  that  he  can  and  will  pro- 
cure the  attendance  of  said  witness  at 


the  next  term  of  the  court.  State  v. 
Corcoran  (1900)  7  Ida.  220;  61  Pac. 
1034. 

It  is  not  error  to  overrule  an  ap- 
plication for  a  continuance  on  the 
ground  of  absence  of  witnesses, 
where  it  is  not  shown  that  the  evi- 
dence of  the  absent  witnesses  can  be 
furnished  at  a  future  term  of  court, 
or  what  it  is  proposed  to  prove  by 
the  absent  witnesses.  State  v.  Rooke 
(1904)  10  Ida.  388;  79  Pac.  82. 

Same:    Admission  of  Showing:  It 

is  not  error  to  deny  a  continuance  in 
a  criminal  case  where  the  prosecut- 
ing attorney  admits  that  if  the  wit- 
nesses were  present  they  would  testi- 
fy as  set  forth  in  the  affidavit  for  a 
continuance.  State  v.  St.  Clair  (1898) 
6  Ida.  109;  53  Pac.  1. 


TITLE  7. 

DURING  TRIAL  AND  BEFORE  JUDGMENT. 


Chapter 

1.  Challenging  the  jury. 

2.  The  trial. 

3.  Conduct  of  the  jury. 

4.  The  verdict. 


Chapter 

5.  Bills  of  exception. 

6.  New  trials. 

7.  Arrest  of  judgment 


CHAPTER  1. 
CHALLENGING  THE  JURY. 


Section 

7815. 

7816. 

7817. 
7818. 
7819. 

7820. 
7821. 
7822. 

7823. 
7824. 
7825. 

7826. 

7827. 

7828. 
7829. 
7830. 


Kinds  of  challenge. 

Defendants  must  join  in  chal- 
lenge. 

Panel  defined. 

Challenge  to  panel  denned. 

Grounds  of  challenge  to 
panel. 

When  and  how  taken. 

Exception  to  challenge. 

Over-ruling  or  allowance  of 
exception. 

Denial  of  challenge:  Trial. 

Challenge  for  bias  of  officer. 

Discharge  of  jury  on  sustain- 
ing challenge. 

Instruction  as  to  right  of 
challenge. 

Kinds  of  challenge  to  individ- 
ual juror. 

Time  for  challenge. 

Peremptory  challenge  defined. 

Number  of  peremptory  chal- 
lenges. 


Section 

7831.  Challenge  for  cause  defined, 

7832.  General  causes  of  challenge. 

7833.  Particular  causes  of  challenge. 

7834.  Grounds  of  challenge  for  im- 
plied bias. 

7835.  Exemption     not     ground  for 
challenge. 

7836.  Challenge  for  bias:  How  stated. 

7837.  Exceptions  to  challenge. 

7838.  Trial  of  challenge. 

7841.  Examination  of  challenged  ju- 
ror. 

7842.  Examination  of  witnesses. 

7843.  Disposition    of   challenge  for 
bias. 

7846.     Exhaustion   of   challenges  for 

cause. 

78  47.     Order  of  challenges  for  cause. 

7848.    Alternation       of  peremptory 
challenges. 


Kinds  of  Challenge. 

Sec.  ?815.  A  challenge  is  an  objection  made  to  the  trial  jurors,  and 
is  of  two  kinds: 
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1.  To  the  panel; 

2.  To  an  individual  juror. 

Historical :  Rev.  St.  1887,  Sec.  7815. 
Cr.  Pr.  (1864)  Sec.  318. 

California  legislation :   Same:  Pen. 


Code  1872,  Sec.  105&;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Defendants  Must  Join  in  Challenge. 

Sec.  7818,  When  several  defendants  are  tried  together  they  can 
not  sever  their  challenges,  but  must  join  therein. 


Historical:  Rev.  St.  1887,  Sec.  7816. 
Cr.  Pr.  (1864)  Sec.  319. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1056;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Panel  Befined. 

Sec.  7817.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff  to 
serve  at  a  particular  court  or  for  the  trial  of  a  particular  action. 


Historical:  Rev.  St.  1887,  Sec.  7817. 
Cr.  Pr.  (1864)  Sec.  320. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1057;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenge  to  Panel  Befined. 

Sec.  7&18.  A  challenge  to  the  panel  is  an  objection  made  to  all 
the  jurors  returned,  and  may  be  taken  by  either  party. 


Cited:  Heitman  v.  Morgan  (1905) 
10  Ida.  56-2;  79  Pac.  225. 


Historical:   Rev.  St.  1887,  Sec.  7818. 
Cr.  Pr.  (1864)  Sec.  321. 

€5»Mfornia  Legislation:  Same:  Pen. 
Cede  1872,  Sec.  1#5*8;  Deering's  Code, 
ft).;  Kerr's  Code,  ib. 

Grounds  of  Challenge  to  Panel. 

Sec.  7819.  A  challenge  to  the  panel  can  fee  founded  only  on  a 
material  departure  from  the  forms  prescribed  in  respect  to  the  draw- 
ing and  return  of  the  jury  in  civil  actions,  or  on  the  intentional 
omission  of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn. 


Historical:  Rev.  St.  1887,  Sec.  7819. 
Cr.  Pr.    (1864)   Sec.  322. 

California  Legislation :  Same:  Pen. 
©€>de  1872,  Sec.  1059;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  I>rawing  and  re- 
turn of  jury  in  civil  actions:  Sees. 
3947-3959. 

Cited:  Heitman  v.  Morgan  (1905) 
10  Ida.  562;  79  Pac.  225. 


When  and  How  Taken. 

Sec.  7820.  A  challenge  to  the  panel  must  be  taken  before  a  j*iror 
is  sworn,  and  must  be  in  writing,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 


Hi&fcoraeal:  Rev.  St.  1887,  Sec.  7820. 
€5*.  Pr.  (IBS*!  Sec.  3-23. 

ige&S&tormsi  Jh^i*iiaJy*»« :  Same  except 
"or  be   noted  by  the  Pno»ografphic 


Reporter"  inserted  after  "writing", 
line  2:  Pe«.  Cade  1&=?2,  Sec.  106§; 
Deering's  Code,  i&.;  Kerr's  C»de,  ito. 


Exception  to  Challenge. 

Sec.  7S&L  M  t&e  s«#*e4ency  of  the  facts  alleged  as  groand  of  the 
cha$e»ge  is  <itei*ied,  tf*e  adverse  party  may  except  to  the  challenge. 
The  exception  need  not  be  in  writing,  but  must  be  entered  on  the 
minutes  of  the  court,  and  thereupon  the  court  must  proceed  to  try 
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the  sufficiency  of  the  challenge,  assuming  the  facts  alleged  therein 
to  be  true. 


Historical:  Rev.  St.  1887,  Sec.  7821. 
Cr.  Fr.  (1864)  Sees.  324,  325. 

California  Legislation :  Same  except 
"or  of  the  Phonographic  Reporter" 
inserted  after  "court",  line  4:  Pen. 
Code  18  72,  Sec.  1061;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Nature  of    Exception:     An  excep- 


tion to  a  challenge  is  practically  a  de- 
murrer thereto,  and  admits  the  facts 
stated  therein;  consequently,  if  a 
challenge  is  good  in  point  of  law,  it 
should  be  sustained  over  an  excep- 
tion. People  v.  Armstrong  (1887)  2 
Ida.  298;  13  Pac.  342. 


Overruling  or  Allowance  of  Exception. 

Sec.  7822.  If,  on  the  exception,  the  court  finds  the  challenge  suf- 
ficient, it  may,  if  justice  requires  it,  permit  the  party  excepting  to 
withdraw  his  exception,  and  to  deny  the  facts  alleged  in  the  challenge. 
If  the  exception  is  allowed,  the  court  may,  in  like  manner,  permit 
an  amendment  of  the  challenge. 


Historical:  Rev.  St.  1887,  Sec.  7822. 
Cr.  Pr.  (1864)  Sec.  326. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  1062;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Denial  of  Challenge:  Trial. 

Sec.  7823.  If  the  challenge  is  denied,  the  denial  may  fee  oral,  and 
must  he  entered  on  the  minutes  of  the  court,  and  the  court  must 
proceed  to  try  the  question  of  fact ;  and  upon  such  trial,  the  officers, 
whether  judicial  or  ministerial,  whose  irregularity  is  complained  of, 
as  well  as  any  other  persons,  may  be  examined  to  prove  or  disprove 
the  facts  alleged  as  the  ground  of  the  challenge. 


Historical:  Rev.  St.  1887,  Sec.  7823. 
Cr.  Pr.  (18«4)  Sees.  327,  32*. 

California  Legislation:  Same  except 
"or  of  the   Phonographic  Reporter" 


inserted  after  "court,"  line  2:  Pen. 
Code  1872,  See.  1063;  Beering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenge  for  Mas  of  Officer. 

Sec.  When  the  panel  is  formed,  or  in  part  formed,  from 

persons  whose  names  are  not  drawn  as  jurors,  a  challenge  may  be 
taken  to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to  a  juror. 
Such  challenge  must  be  made  in  the  same  form,  and  determined  in 
the  same  maner,  as  if  made  to  a  juror. 


Historieal:  Rev.  St.  1887,  Sec.  7824. 
Cr.  Pr.  (1864)  Sec.  329. 

California  Legislation:   Same  except 


"or  in  part  formed,"  line  1,  omitted: 
Pen.  Code  1872,  Sec.  1064;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Biseharge  of  Jury  on  Sustaining"  Challenge. 

Sec.  7825.  If,  either  upon  an  exception  to  the  challenge  or  a  denial 
of  the  facts,  the  challenge  is  allowed,  the  court  must  discharge  the 
jury,  so  far  as  the  trial  of  the  indictment  in  question  is  concerned. 
If  it  is  disallowed,  the  court  must  direct  the  jury  to  be  impaneled. 


Historical:  Rev.  St.  1887,  Sec.  7825. 
Cr.  Pr.  (1864)  Sec.  330. 

Calif oraia  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1065;  similar  as 
amended;  DeerirAg's  Code,  ib.;  Kerr's 
Code,  ib. 


Instruction  as  to  Right  of  Challenge. 

Sec.  7826.    Before  a  juror  is  called,  the  defendant  must  be  in- 
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formed  by  the  court,  or  under  its  direction,  that  if  he  intends  to 
challenge  an  individual  juror  he  must  do  so  before  the  jury  is  sworn. 


Historical:  Rev.  St.  1887,  Sec.  7826. 
See  Cr.  Pr.  (1864)  Sec.  331. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1066;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Record  Need  Not  Show  Compliance: 

The  record  need  not  affirmatively  show 


that  the  defendant  was  instructed  as 
to  his  right  to  challenge  a  juror,  as 
required  by  this  section.    State  v.  Sut- 

tles  (1907)  13  Ida.   ;  88  Pac.  238; 

State  v.  O'Brien  (1907)  13  Ida.   ; 

88  Pac.  425. 


Kinds  of  Challenge  to  Individual  Juror. 

Sec.  7827.    A  challenge  to  an  individual  juror  is  either: 

1.  For  cause;  or, 

2.  Peremptory. 


Historical:  Rev.  St.  1887,  Sec.  7827. 
Cr.  Pr.  (1864)  Sec.  332. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1067;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Time  for  Challenge. 

Sec.  7828.  It  must  be  taken  before  the  jury  is  sworn  to  try  the 
cause. 


Historical:  Rev.  St.  1887,  Sec.  782  8. 
Cr.  Pr.  (1864)  Sec.  333. 

California  Legislation:  Similar:  Pen. 
Code  1872,  Sec.  1068;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Impaneling  of  Jury:  This  in  con- 
nection with  other  relevant  sections 
of  the  Criminal  Practice  Act  contem- 
plate that  in  trials  for  murder,  after 
a  juror  has  been  called,  he  shall  re- 
main under  the  control  of  the  court 
until  he  is  rejected  as  incompetent; 
or,  if  accepted,  until  the  termination 
of  the  trial.  This  justifies  the  practice 
of  requiring  the  parties  to  exercise 
all  their  challenges,  either  peremptory 
or  for  cause,  before  another  juror  is 
called.    But  it  is  proper,  in  the  discre- 


tion of  the  court,  to  modify  this  prac- 
tice by  permitting  the  clerk  to  draw 
twelve  names  from  the  box  before  any 
challenges  are  interposed,  and  after 
these  are  passed  upon  for  cause,  to 
allow  others  to  be  drawn  to  take  the 
place  of  those  excused,  and  thus  per- 
mit the  defendant  to  pass  upon  and 
examine  all  those  called  before  exer- 
cising his  peremptory  challenges.  j=mt 
in  case  of  recess  or  adjournment,  the 
peremptory  challenges  should  be  ex- 
ercised or  waived  upon  all  those 
passed  for  cause,  and  those  accepted 
should  be  sworn  to  try  the  cause,  and 
should  remain  under  the  control  of 
the  court.  People  v.  Kuok  Wah  Choi 
(1885)  2  Ida.  90;  6  Pac.  112. 


Peremptory  Challenge  Defined. 

Sec.  7829.  A  peremptory  challenge  can  be  taken  by  either  party 
and  may  be  oral.  It  is  an  objection  to  a  juror  for  which  no  reason 
need  be  given,  but  upon  which  the  court  must  exclude  him. 


Historical:  Rev.  St.  1887,  Sec.  7829, 
Cr.  Pr.  (1864)  Sec.  334. 

Calif ornia  Legislation:   Same:  Pen, 


Code  1872,  Sec.  1069;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Number  of  Peremptory  Challenges. 

Sec.  7830.  If  the  offense  charged  is  punishable  with  death  or  with 
imprisonment  in  the  State  Prison  for  life,  the  defendant  is  entitled 
to  ten  and  the  State  to  ten  peremptory  challenges.  On  a  trial  for 
any  other  offense  the  defendant  is  entitled  to  six  and  the  State  to 
six  peremptory  challenges. 


Historical:  Rev.  St.  1887,  Sec.  7830. 
(See  Cr.  Pr.  (1864)  Sec.  335); 
amended  Laws  1907,  171,  Sec.  1. 

California  Legislation:   Same  except 


"five  peremptory" 
tory,"  line  3,  and 


for  "ten  peremp- 
"the  defendant  is 
entitled  to  five  and  the  state  to  three 
peremptory"  for  "the  defendant  is  en- 
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titled  to  six  and  the  State  to  six  per- 
emptory": Pen.  Code  1872,  Sec.  1070; 
as  amended:  See  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Cited:  State  v.  Browne  (1896)  4 
Tda.  723;  44  Pac.  552. 


Challenge  for  Cause  Denned. 

Sec.  7831.  A  challenge  for  cause  may  be  taken  by  either  party. 
It  is  an  objection  to  a  particular  juror,  and  is  either: 

1.  General — That  the  juror  is  disqualified  from  serving  in  any 
case;  or, 

2.  Particular — That  he  is  disqualified  from  serving  in  the  action 
on  trial. 


Historical:  Rev.  St.  1887,  Sec.  7831. 
Cr.  Pr.  (1864)  Sec.  336. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1071;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Territory  v.  Evans  (1890)  2 
Ida.  651;  23  Pac.  232. 


General  Causes  of  Challenge. 

Sec.  7832.    General  causes  of  challenge  are: 

1.  A  conviction  of  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render 
a  person  a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the 
mind  or  organs  of  the  body  as  render  him  incapable  of  performing 
the  duties  of  a  juror. 


Historical:  Rev.  St.  1887,  Sec.  7832. 
Cr.  Pr.  (1864)  Sec.  337. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1072;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Territory  v.  Evans  (18  90)  2 
Ida.  651;  23  Pac.  232. 


Particular  Causes  of  Challenge. 

Sec.  7833.    Particular  causes  of  challenge  are  of  two  kinds  v 

1.  For  such  a  bias  as,  when  the  existence  of  the  fact  is  ascer- 
tained, in  judgment  of  law  disqualifies  the  juror,  and  which  is  known 
in  this  Code  as  implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror 
in  reference  to  the  case,  or  to  either  of  the  parties,  which,  in  the 
exercise  of  a  sound  discretion  on  the  part  of  the  trier,  leads  to  the 
inference  that  he  will  not  act  with  entire  impartiality,  and  which  is 
known  in  this  Code  as  actual  bias. 


Historical:  Rev.  St.  1887,  Sec.  7833. 
Cr.  Pr.  (1864)  Sec.  338. 

California  Legislation:  Similar  with 
additional  provisions:  Pen.  Code  1872, 


Deering's 


Sec.  1073;  as  amended; 
Code,  ib.;  Kerr's  Code,  ib. 

Cited:  Territory  v.  Evans  (18  9  0)  2 
Ida.  651;  23  Pac.  232. 


Grounds  of  Challenge  for  Implied  Bias. 

Sec.  7834.  A  challenge  for  implied  bias  may  be  taken  for  all  or 
any  of  the  following  causes  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree  to  the 
person  alleged  to  be  injured  by  the  offense  charged,  or  on  whose 
complaint  the  prosecution  was  instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and 
client,  master  and  servant,  or  landlord  and  tenant,  or  being  a  member 
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of  the  family  or  boarder  ©r  lodger  of  the  defendant,  or  of  the  person 
alleged  to  be  injured  by  the  oile»se  charged  or  on  whose  complaint 
the  prosecution  was  instituted,  or  ki  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or 
having  complained  against  or  been  accused  by  him  in  a  criminal 
prosecution ; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment, 
or  on  a  coroner's  jury  which  inquired  into  the  death  of  a  person 
whose  death  is  the  subject  of  the  indictment; 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person 
for  the  offense  charged  in  the  indictment; 

6.  Having*  been  one  of  a  jury  formerly  sworn  to  try  the  same 
charge,  and  whose  verdict  was  set  aside  or  which  was  discharged 
without  a  verdict,  after  the  case  was  submitted  to  it,  or  being  a 
witness  for  the  prosecution,  or  subpoenaed  as  such; 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  the 
defendant  for  the  act  charged  as  an  offense; 

8.  Having  formed  or  expressed  an  unqualified  opinion  or  beMef 
that  the  prisoner  is  guilty  or  not  guilty  of  the  offense  charged; 

9.  If  the  offense  charged  be  punishable  with  death,  the  enter- 
taining of  such  conscientious  opinions  as  would  preclude  his  inding 
the  defendant  guilty;  in  which  case  he  must  neither  fee  permitted 
nor  compelled  to  serve  as  a  juror. 


Historical:  Rev.  St.  1887,  Sec.  7834. 
Cr.  Pr.  (1864)  See.  339. 

California  Legislation:  Similar:  Pen. 
Code  1872,  Sec.  1674;  as  amended: 
Deering's  Cede,  i-te.;  Kerr's  Code,  ib. 

Grounds  of  Challenge:  When  the 
relation  of  client  and  attorney  exists 
between  one  of  the  jurors  and  de- 
fendant's attorney,  it  is  proper  for 
the  court  to  sustain  a  challenge  for 


implied  bias.  State  v.  MeQraw  (1S99) 
6  Ida.  635;  59  Pac.  178. 

Form  of  Challenge:  The  specinc 
ground  upon  which  a  challenge  .or 
implied  bias  is  made  must  be  stated, 
but  failure  to  have  such  grounds 
stated,  unless  prejudicial  to  the  de- 
fendant, is  not  ground  for  reversal. 
State  v.  Gordon  (1897)  5  Ida.  297;  48 
Pac.  1061. 


Exemption  Hot  Ground  for  Challenge. 

Sec.  7835.  Am  exemption  from  service  on  a  jury  is  not  a  cause  of 
challenge,  but  the.  privilege  of  the  person  exempted. 


Historical:  Rev.  St.  1887,  Sec.  7835. 
Cr.  Pr.  (1864)  Sec.  34*. 

California  IiegislaMon:  Same:  Pen. 
Code  1872,  Sec.  1075;  Deering's  Cede, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Exemption  from 
jury  service:    Sees.  3943,  3944. 


Challenge  for  Bias:  How  Stated. 

See.  7836.  In  a  challenge  for  implied  bias,  one  or  more  ©f  the 
legal  causes  must  be  alleged.  In  a  challenge  for  actual  bias,  it  must 
be  alleged  that  the  juror  is  biased  against  the  party  challenging. 
In  either  case  the  challenge  may  be  oral,  but  must  be  entered  on  the 
minutes  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  7836. 
Cr.  Pr.  (1-864)  Sec.  341. 

California     Legislation:  Similar: 

Pen.  Code  1872,  Sec.  1076;  additional 

provisions  as  amended:  Deering's 
Code,  ib.:  Kerr's  Code,  ib. 


Prejudice  Against  Attorney:  Preju- 
dice of  a  juror  against  the  attorney 
for  a  defendant  in  a  criminal  case  is 
not  ground  of  challenge  for  actual 
bias.  State  v.  Gordon  (1*97)  5  Ida. 
2  97;  48  Pac.  1061. 


Ch.  1 


CHALLENGING  THE  JURY 


765 


Exceptieas  to  CfeaHe&ge, 

Sec.  7837.  The  aihserse  party  may  except  to  the  challenge  in  the 
saise  manner  as  to  a  efeaMeiige  to  the  panel,  and  the  same  proceedings 
must  be  had  tbevem..  The  adverse  party  may  also  orally  deny  the 
facts  alleged  as  the  ground  of  challenge. 


Historical:  Rev.  St.  1887,  Sec.  7837. 
Cr.  Pr.  (1864)  Sec.  342. 

California  Legislation:  Same  in 
part:  Pen.  Code  1872,  Sec.  1@77; 
Deering's  Code,  ito.;  Kerr's  Code,  ib. 


Cross  Reference:  Exception 
challenge  to  panel:    Sec.  7821. 


to 


Trial  of  Challenge. 

Sec.  7838.  If  the  facts  are  denied  the  challenge  must  be  tried  by 
the  court. 

Historical:  Rev.  St.  1887,  Sec.  7838. 
(See  Cr.  Pr.  (1864)  Sec.  343);  amend- 
ed Laws  1995,  9,  See.  1. 

Examination  of  Challenged  Juror. 

See.  7841.  Upon  the  trial  of  a  challenge  to  an  individual  juror, 
the  juror  challenged  may  be  examined  as  a  witness  to  prove  or  disprove 
the  challenge,  and  must  answer  every  question  pertinent  to  the  inquiry. 


Historical:  Pvev.  St.  1887,  Sec.  7841. 
Cr.  Pr.  (1864)   Sec.  346. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1681;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Further    Examination    of  Jurors: 


Until  the  jury  is  accepted  and  sworn, 
it  is  within  the  sound  discretion  of 
the  court  to  permit  either  the  State 
or  the  defendant  to  further  examine 
the  jurors.  State  v.  Crea  (1904)  10 
Ida.  88;  76  Pac.  1013. 


Examination  of  Witnesses. 

Sec.  7842.  Other  witnesses  may  also  be  examined  on  either  side, 
and  the  rules  of  evidence  applicable  to  the  trial  of  other  issues  govern 
tfee  admission  or  exclusion  of  evidence  on  the  trial  of  the  challenge. 


Historical:  Rev.  St.  1887,  Sec.  7842. 
Or.  Pr.  (1864)  Sec.  347. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  10  82;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Disposition  of  Challenge  for  Bias. 

Sec.  7843.  Oil  the  trial  of  a  challenge  for  either  implied  or  actual 
bias,  the  court  must  determine  the  law  and  the  fact,  and  must  either 
aHew  or  disallow  the  challenge,  and  direct  an  entry  accordingly  upon 
the  minutes. 


applies  only  to  implied  bias:  Pen. 
Code  1872,  Sec,  1083;  see  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  See.  *$&43. 
^S©e  Cr.  Pr.  (186  4)  Sees.  34-8,  349); 
amended  laws  18f#5,  9,  Sec.  2. 

California  Legislation:    Similar  but 

Ex&austion  of  Challenges  for  Cause. 

Sec.  7846.  All  challenges  to  an  individual  juror,  except  peremp- 
tory, must  be  taken,  first  by  the  people,  and  then  by  the  defendant, 
ai*d  each  party  must  exhaust  all  his  challenges  for  cause  before  the 
other  begins. 


Historical:  Rev.  St.  1887,  Sec.  7846. 
Cr.  Pr.  (1864)  Sec.  351. 

California    Legislation:  Different: 


Pen.  Code  1872,  Sec.  1086;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Exhaustion  of  Challenges:  It  is  not 
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error  to  permit  the  district  attorney 
to  exhaust  his  challenges  for  cause 
to   each   juror   before    passing  such 


juror  to  the  defense.  State  v.  Gordon 
(1897)  5  Ida.  297;  48  Pac.  1061. 


Order  of  Challenges  for  Cause. 

Sec.  7847.  The  challenges  of  either  party  for  cause  need  not  all 
be  taken  at  once,  but  they  must  be  taken  separately,  in  the  following 
order,  including  in  each  challenge  all  the  causes  of  challenge  belong- 
ing to  the  same  class: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  for  an  implied  bias; 

4.  To  an  individual  juror,  for  an  actual  bias. 


Historical:  Rev.  St.  1887,  Sec.  7847. 
Cr.  Pr.   (1864)  Sec.  352. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1087;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Alternation  of  Peremptory  Challenges. 

Sec.  7848.  After  the  jury  is  passed  for  cause,  both  parties  alter- 
nately, beginning  with  the  people,  may  take  their  peremptory  chal- 
lenges. But  no  challenge  is  lost  by  failure  to  alternate  if  the  panel 
is  opened  by  the  other  party ;  and  each  party  is  entitled  to  a  full  panei 
before  exercising  a  peremptory  challenge. 


Historical:  Rev.  St.  188  7,  Sec.  7848. 
See  Cr.  Pr.  (1864)  Sec.  353. 

California    Legislation:     See  Pen. 

Code  1872,  Sec.  1088;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Alternation  of  Challenges:  Where 
the  statute  gives  to  the  State  in  crim- 
inal cases  only  half  the  number  of 


peremptory  challenges  allowed  the 
defendant,  and  requires  such  chal- 
lenges to  be  made  alternately,  the 
defendant  should  be  required  to  ex- 
ercise two  peremptory  challenges  to 
the  State's  one.  State  v.  Browne 
(1896)  4  Ida.  723;  44  Pac.  552. 


CHAPTER  2. 
THE  TRIAL. 


Section 

7855.  Order  of  trial. 

7856.  Same:   When  departed  from. 

7857.  Argument  to  jury. 

7858.  Presumption      of  innocence: 
Reasonable  doubt. 

7859.  Doubt  as  to  degree  of  crime. 

7860.  Separate  trials  of  joint  defend- 
ants. 

7861.  Discharge  of  co-defendant  for 
use  as  witness. 

7862.  Same:     To    testify   for  co-de- 
fendant. 

7863.  Same:    Discharge  equivalent  to 
acquittal. 

7864.  Rules  of  evidence. 

7865.  Conspiracy:    Sufficiency  of  evi- 
dence. 

7866.  Murder:     Burden   of  proof  in 
mitigation. 

7867.  Bigamy:    Proof  of  marriage. 

7868.  Forging  bank   bills:     Proof  of 
incorporation  and  experts. 


Section 

7869.  Abortion  and  abduction:  Cor- 
roborating testimony. 

7870.  False  pretense:    Sufficiency  of 
evidence. 

7871.  Testimony  of  accomplice:  Cor- 
roboration. 

7872.  Discharge  of  jury  for  want  of 

jurisdiction,  or  insufficient 
facts. 

7873.  Same:    Offense  committed  out 
of  State. 

7874.  Same:    Offense  comitted  in  an- 
other county. 

7875.  Same. 

7876.  Same:    Discharge  for  want  of 
facts. 

78  77.    Advisory  instruction  to  acquit. 

7878.  View  of  premises  by  jury. 

7879.  Disclosure  of  facts  known  by 
juror. 

7880.  Custody  of  jury  during  trial. 
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Section 

Section 

7881. 

Admonishment  of  jury  on  ad- 

7886. 

Instructions  to  jury:  Requests. 

journments. 

7887. 

Retirement  of  jury:    Oath  of 

7882. 

Discharge  of  juror  for  illness 

bailiff. 

or  disability. 

7888. 

Commitment      of  defendant 

7883. 

Decision  of  questions  of  law. 

pending  trial. 

7884. 

Same:    Trial  for  libel. 

7889. 

Absence  of  prosecuting  attor- 

7885. 

Jury  bound  by  instructions. 

ney. 

Order 

of  Trial. 

Sec.  7855.  The  jury  having  been  impaneled  and  sworn,  the  trial 
must  proceed  in  the  following  order: 

1.  If  the  indictment  is  for  a  felony,  the  clerk  must  read  it  and 
state  the  plea  of  the  defendant  to  the  jury.  In  all  other  cases  this 
formality  may  be  dispensed  with; 

2.  The  prosecuting  attorney  or  other  counsel  for  the  people  must 
open  the  cause  and  offer  the  evidence  in  support  of  the  indictment; 

3.  The  defendant  or  his  counsel  may  then  open  the  defense  and 
offer  his  evidence  in  support  thereof ; 

4.  The  parties  may  then  respectively  offer  rebutting  testimony 
only,  unless  the  court  for  good  reason,  in  furtherance  of  justice,  per- 
mit them  to  offer  evidence  upon  their  original  case; 

5.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  side,  or  on  both  sides,  without  argument,  the 
prosecuting  attorney  or  other  counsel  for  the  people  must  open,  and 
the  prosecuting  attorney  may  conclude,  the  argument; 

6.  The  judge  must  then  charge  the  jury  if  requested  by  either 
party;  he  may  state  the  testimony  and  declare  the  law,  but  must 
not  charge  the  jury  in  respect  to  matters  of  fact;  such  charge  must 
be  reduced  to  writing  before  it  is  given,  unless  by  the  mutual  consent 
of  the  parties  it  is  given  orally 

Historical:   Rev.  St.  1887,  Sec.  7855. 
See  Cr.  Pr.  (1864)  Sec.  354. 

California  Legislation :  Same  except 
additional  clause  added  to  subd.  6: 
Pen.  Code  1872,  Sec.  1093;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cross  Reference:  Charging  the  jury: 
Sec.  7886. 

Cited:  Territory  v.  Neilson  (1890) 
2  Ida.  614;  23  Pac.  537;  Territory  v. 
McKern  (1891)  3  Ida.  15;  26  Pac.  123. 

Statement  of  Plea:  The  reading  of 
the  indictment  and  statement  of  the 
plea  to  the  jury  is  a  formality,  and 
the  failure  to  perform  these  actions 
is  not  fatal  to  a  conviction  in  the 
absence  of  prejudice.  People  v.  Ah 
Hop  (1878)  1  Ida.  698. 

The  failure  of  the  clerk  to  read  the 
indictment  or  information,  and  to 
state  the  defendant's  plea  to  the  jury 
in  a  felony  case  is  reversible  error. 
State  v.  Chambers  (1904)  9  Ida.  673; 
75  Pac.  274;  State  v.  Crea  (1904)  10 
Ida.  88;  76  Pac.  1013.  But  where  the 
plea  of  the  defendant  was  in  fact 
stated  to  the  jury  and  the  stenog- 
rapher's notes  do  not  show  that  fact, 
it  may  be  shown  by  affidavit.    State  v. 


Lancaster  (1904)  10  Ida.  410;  78  Pac. 
1081. 

Swearing:  of  Witnesses:  It  is  not 
error  to  swear  all  the  witnesses  for 
the  prosecution  in  a  body  at  the  com- 
mencement of  the  trial.  State  v. 
Rooke  (1904)  10  Ida.  388;  79  Pac.  82. 

Closing-  of  Argument:  The  district 
attorney  is  not  required  to  close  the 
argument  in  person,  but  that  duty 
may  be  left  to  assistant  counsel.  State 
v.  Williams  (1895)  4  Ida.  502;  42 
Pac.  511. 

Instructions:  The  court,  in  charg- 
ing the  jury,  may  state  the  testimony 
and  declare  the  law.  People  v.  Ber- 
nard (1886)  2  Ida.  193;  10  Pac.  30. 

This  section  does  not  conflict  with 
Section  7877  which  prohibits  the  court 
from  charging  with  respect  to  mat- 
ters of  fact;  the  court  is  the  judge  of 
whether  the  evidence  is  sufficient  to 
warrant  a  conviction.  (Dis.  op.) 
Territory  v.  Neilson  (1890)  2  Ida.  614; 
23  Pac.  537. 

Same — Reduction  to  Writing:  The 

act  of  the  stenographic  reporter  in 
reducing  the'  charge  to  writing  as  it 
is  given  to  the  jury  by  the  court  is  a 
sufficient  compliance  with  this  section. 


7G3 


DURING  TRIAL  AND  BEFORE  JUDGMENT        Pt.  2.  Tit.  7 


St<ite  v.  Preston  (1894)  4  Ida.  215; 
38  Pac.  694. 

Where  the  court  gives  his  instruc- 
tions in  writing,  the  conviction  will 
net  be  reversed  because  the  court 
makes  a  verbal  answer  to  a  further 
cuestion  asked  him  by  a  juror  as  to 
the  effect  to  be  given  to  certain  testi- 
mony. State  v.  McGann  (1901)  8  Ida. 
40;   66  Pac.  823. 


It  will  be  presumed,  in  the  absence 
of  a  showing-  to  the  contrary,  that  the 
defendant  assented  to  the  granting 
of  an  oral  instruction,  and  if  he  de- 
sires to  rai>se  any  question  of  error  in 
not  reducing  the  charge  to  writing, 
the  bill  of  exceptions  should  show 
that  the  charge  was  given  orally  with- 
out his  consent.  State  v.  Preston 
(1894)   4  Ida.  215;  38  Pac.  694. 


Same :  When  Departed  From. 

Sec.  7856.  When  the  state  of  the  pleadings  require  it,  or  in  any 
cther  case  for  good  reasons,  and  in  the  sound  discretion  of  the  court, 
the  order  prescribed  in  the  last  section  may  be  departed  from. 


Historical:  Rev.  St.  1887,  Sec.  7856. 
Cr.  Pr.  (1864)  Sec.  355. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1094;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  State  v.  Williams  (1895) 
Ida.  502;  42  Pac.  511. 


Argument  to  Jury. 

Sec.  7857.  If  the  indictment  is  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to  the  jury. 
If  it  is  for  any  other  offense,  the  court  may,  in  its  discretion,  restrict 
the  argument  to  one  counsel  on  each  side. 


Historical:  Rev.  St.  1887,  Sec.  7857. 
See  Cr.  Pr.  (1864)  Sec.  356. 

California  Legislation :  Same:  Pen. 
Code  18  72,  Sec.  1095;  same  as  amend- 
ed except  "or  information"  inserted 
after  "indictment":  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Necessity  of  Objection:  Failure  to 
follow  the  order  of  beginning  and 
closing  the  argument  prescribed  in 
this  section,  cannot  be  urged  as  error 
on  appeal  in  the  absence  of  an  objec- 
tion made  in  the  trial  court.  People 
v.  Ah  Hop  (1878)  1  Ida.  698- 


Presumption  of  Innocence :  Reasonable  Boubt. 

Sec.  7S58.  A  defendant  in  a  criminal  aetion  is  presumed  to  be 
innocent  until  the  contrary  is  proved!,  and  in  case  of  a  reasonable 
doubt  whether  his  guilt  is  satisfactorily  shown,  he  is  entitled  to  an 
acquittal. 


Historical:  Rev.  St.  18S7,  Sec.  7858. 
Cr.  Pr.  (1864)  Sec.  357. 

California  liegisiatioai:  Same:  Pen. 
Code  1872,  Sec.  10W;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Instructions:    This  section  does  not 


authorize  an  instruction  to  acquit  "if 
the  jury  are  in  doubt  upon  any  ma- 
terial fact  sougfet  to  be  proved  by  the 
prosecution."  People  v.  Stapleton 
(1884)  2  Ida.  47;  3  Pac.  6. 


Boubt  as  to  Begree  of  Crime. 

Sec.  7859.  When  it  appears  that  the  defendant  has  committed  a 
public  offense,  and  there  is  reasonable  ground  of  doubt  in  which  of 
two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the  lowest 
of  such  degrees  only. 


Historical:  Rev.  St.  1887,  Sec.  7859. 
Cr.  Pr.  (1864)  Sec.  358. 

California  Leg*s*a-tion :   Same:  Pen. 


Code  1872,  Sec.  1097;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Separate  Trials  of  Joint  Defendants. 

S?c.  7860.  When  two  or  more  defendants  are  jointly  indicted  for 
a  felony,  any  defendant  requiring  it  must  be  tried  separately.  Ir> 
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other  cases  the  defendants  jointly  indicted  may  be  tried  separately 
or  jointly  in  the  discretion  of  the  court. 


Historical:  Rev.  St.  188  7,  Sec.  7860. 
See  Cr.  Pr.  (1864)  Sec.  359. 

California  Legislation :  Same:  Pen. 
Code    1872,    Sec.    1098;     similar  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Knudtson  (1905)  11 
Ida.  524;  83  Pac.  226. 


Discharge  of  Co-defendant  for  Use  as  Witness. 

Sec.  7861.  When  two  or  more  persons  are  included  in  the  snme 
indictment,  the  court  may,  at  any  time  before  the  defendants  have 
gone  into  their  defense,  on  the  application  of  the  prosecuting  attor- 
ney, direct  any  defendant  to  be  discharged  from  the  indictment,  that 
he  may  be  a  witness  for  the  people. 


Historical:  Rev.  St.  1887,  Sec.  7861. 
Cr.  Pr.   (1864)   Sec.  360. 

California  legislation:  Same:  Pen. 
Code    1872,    Sec.    1099;     similar  as 


amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Knudtson  (1905)  11 
Ida.  524;  83  Pac.  226. 


Same:  To  Testify  for  Co-defendants. 

Sec.  7862.  When  two  or  more  persons  are  included  in  the  same 
indictment,  and  the  court  is  of  opinion  that  in  regard  to  a  particular 
defendant  there  is  not  sufficient  evidence  to  put  him  on  his  defense, 
it  must  order  him  to  be  discharged  from  the  indictment  before  the 
evidence  is  closed,  that  he  may  be  a  witness  for  his  co-defendants. 


Historical:  Rev.  St.  1887,  Sec.  7862. 
Cr.  Pr.   (1864)   Sec.  361. 

California  Legislation:  Same  except 
"co-defendant"  for  "co-defendants," 
last  word:   Pen.  Code  1872,  Sec.  1100; 


similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Knudtson  (1905)  11 
Ida.  524;  83  Pac.  226. 


Same:  Discharge  Equivalent  to  Acquittal. 

Sec.  7863.  The  order  mentioned  in  the  last  two  sections  Is  an 
acquittal  of  the  defendant  discharged,  and  is  a  bar  to  another  prose- 
cution for  the  same  offense. 


Historical:  Rev.  St.  1887,  Sec.  7863. 
Cr.  Pr.  (1864)  Sec.  362. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1101;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Rules  of  Evidence. 

Sec.  7864.  The  rules  of  evidence  in  civil  actions  are  applicable 
also  to  criminal  actions,  except  as  otherwise  provided  in  this  Code. 


Historical:   Rev.  St.  1887,  Sec.  7864. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1102;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cross  Reference:  Rules  of  evidence 
in  civil  actions:  Sees.  5950-6011. 

Cited:  Territory  v.  Guthrie  (18  88) 
2  Ida.  432;  17  Pac.  39. 

Waiver  of  Motion  to  Acquit:  A  de- 
fendant who,  after  a  motion  for  per- 
emptory instruction  to  acquit  is  over- 
ruled, introduces  defensive  testimony, 
waives  his  right  to  assign  error  on  the 


action  of  the  court  in  overruling  the 
motion,  the  same  as  in  civil  cases. 
(Sweet,  J.,  dissents.)  Territory  v.  Neil- 
son  (1890)    2  Ida  614;  23  Pac.  537. 

Use  of  Depositions:  This  section  au- 
thorizes the  use  of  depositions  taken 
in  the  presence  of  the  defendant  on 
behalf  of  the  State  in  a  criminal  case 
when,  on  account  of  death  or  other 
good  cause,  the  presence  of  the  wit- 
ness cannot  be  had.  Territory  v. 
Evans  (1890)  2  Ida.  651;  23  Pac.  232. 
(Over-ruled  State  v.  Potter  (1899)  6 
Ida.  584;  57  Pac.  431.) 


Conspiracy:   Sufficiency  of  Evidence. 

Sec.  78S5.    Upon  a  trial  for  conspiracy,  in  a  case  where  an  overt 


770 


DURING  TRIAL  AND  BEFORE  JUDGMENT 


Pt.  2.  Tit.  7 


act  is  necessary  to  constitute  the  offense,  the  defendant  cannot  be 
convicted  unless  one  or  more  overt  acts  are  expressly  alleged  in  the 
indictment,  nor  unless  one  of  the  acts  alleged  is  proved;  but  other 
overt  acts  not  alleged  in  the  indictment  may  be  given  in  evidence. 


Cross  Reference:  Conspiracy  de- 
fined:   Sec.  6540. 


Historical:   Rev.  St.  1887,  Sec.  7865. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1104;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Murder:  Burden  of  Proof  in  Mitigation. 

Sec.  7866.  Upon  a  trial  for  murder,  the  commission  of  the  homi- 
cide by  the  defendant  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon  him, 
unless  the  proof  in  the  case  tends  to  show  that  the  crime  committed 
only  amounts  to  manslaughter,  or  that  the  defendant  was  justifiable 
or  excusable. 


Historical:  Rev.  St.  1887,  Sec.  7866. 
Cr.  and  P.  (1864)  Sec.  33. 

California  Legislation:  Same  except 
"on  the  part  of  the  prosecution"  for 


"in  the  case,"  line  4:  Pen.  Code  1872, 
Sec.  1105;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Bigamy:  Proof  of  Marriage. 

Sec.  7867.  Upon  a  trial  for  bigamy,  it  is  not  necessary  to  prove 
either  of  the  marriages  by  the  register,  certificate,  or  other  record 
evidence  thereof,  but  the  same  may  be  proved  by  such  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases;  and  when  the  second 
marriage  took  place  out  of  this  State,  proof  of  that  fact,  accompa- 
nied with  proof  of  cohabitation  thereafter  in  this  State,  is  sufficient 
to  sustain  the  charge. 


Historical:  Rev.  St.  1887,  Sec.  7867. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1106;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forging  Bank  Bills:  Proof  of  Incorporation  and  Experts. 

Sec.  7868.  Upon  a  trial  for  forging  any  bill  or  note  purporting  to 
be  the  bill  or  note  of  an  incorporated  company  or  bank,  or  for  passing 
or  attempting  to  pass,  or  having  in  possession,  with  intent  to  pass, 
any  such  forged  bill  or  note,  it  is  not  necessary  to  prove  the  incorpo- 
ration of  such  bank  or  company  by  the  charter  or  act  of  incorpora- 
tion, but  it  may  be  proved  by  a  general  reputation;  and  persons  of 
skill  are  competent  witnesses  to  prove  that  such  bill  or  note  is  forged 
or  counterfeited. 


Historical:  Rev.  St.  18  87,  Sec.  7868. 
See  Cr.  and  P.  (1864)  Sees.  85,  86. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1107;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Abortion  and  Abduction:   Corroborating  Testimony. 

Sec.  7869.  Upon  a  trial  for  procuring  or  attempting  to  procure  an 
abortion,  or  aiding  or  assisting  therein,  or  for  inveigling,  enticing,  or 
taking  away  an  unmarried  female  of  previous  chaste  character,  under 
the  age  of  eighteen  years,  for  the  purpose  of  prostitution,  or  aiding 
or  assisting  therein,  the  defendant  cannot  be  convicted  upon  the  tes- 
timony of  the  woman  upon  or  with  whom  the  offense  was  committed, 
unless  she  is  corroborated  by  other  evidence. 
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Historical:   Rev.  St.  1887,  Sec.  78  6  9. 

California  Legislation:  Same  except 
"twenty-five"   for   "eighteen,"   line  4: 


Pen.  Code  1872,  Sec.  1108;  Deering's 
Code,  ib.;  same  as  amended:  Kerr's 
Code,  ib. 


False  Pretense:  Sufficiency  of  Evidence. 

Sec.  7870.  Upon  a  trial  for  having,  with  intent  to  cheat  or  de- 
fraud another  designedly,  by  any  false  pretense,  obtained  the  signa- 
ture of  any  person  to  a  written  instrument,  or  having  obtained  from 
any  person,  any  money,  personal  property,  or  valuable  thing,  the  de- 
fendant cannot  be  convicted  if  the  false  pretense  was  expressed  in 
language,  unaccompanied  by  a  false  token  or  writing,  unless  the  pre- 
tense or  some  note  or  memorandum  thereof  be  in  writing,  subscribed 
by  or  in  the  handwriting  of,  the  defendant,  or  unless  the  pretense  be 
proven  by  the  testimony  of  two  witnesses,  or  that  of  one  witness  and 
corroborating  circumstances;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another,  and,  in 
such  assumed  character,  marrying,  or  receiving  any  money  or 
property. 


Historical:  Rev.  St.  1887,  Sec.  7870. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1110;  Deering's  Code, 


ib. 
ib. 


similar  as  amended:   Kerr's  Code, 


Testimony  of  Accomplice:  Corroboration. 

Sec.  7871.  A  conviction  cannot  be  had  on  the  testimony  of  an  ac- 
complice, unless  he  is  corroborated  by  other  evidence,  which  in  itself, 
and  without  the  aid  of  the  testimony  of  the  accomplice,  tends  to  con- 
nect the  defendant  with  the  commission  of  the  offense;  and  the  cor- 
roboration is  not  sufficient,  if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof. 


Historical:  Rev.  St.  1887,  Sec.  7871. 
Cr.  Pr.  (1864)  Sec.  £64. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1111;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Sufficiency  of   Corroboration:  The 

corroborating  evidence  must  be  upon 
some   material   fact   or  circumstance 


which,  standing  alone  and  independent 
of  the  evidence  of  the  accomplice, 
tends  to  connect  the  defendant  with 
the  commission  of  the  offense.  State 
v.  Knudtson  (1905)  11  Ida.  524;  83 
Pac.  2  26;  State  v.  Bond  (1906)  12 
Ida.  424;  86  Pac.  43. 


Discharge  of  Jury  for  Want  of  Jurisdiction,  or  Insufficient  Facts. 

Sec.  7872.  The  court  may  direct  the  jury  to  be  discharged  where 
it  appears  that  it  has  not  jurisdiction  of  the  offense,  or  that  the  facts 
charged  in  the  indictment  do  not  constitute  an  offense  punishable 
by  law. 


Historical:  Rev.  St.  1887,  Sec.  7872. 
Cr.  Pr.   (1864)   Sec.  367. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1113;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Offenses  Committed  Out  of  State. 

Sec.  7873.  If  the  jury  is  discharged  because  the  court  has  not 
jurisdiction  of  the  offense  charged  in  the  indictment,  and  it  appears 
that  it  was  committed  out  of  the  jurisdiction  of  this  State,  the  de- 
fendant must  be  discharged.  * 

Historical:   Rev.  St.  1887,  Sec.  7873.  Code    1872,    Sec.    1114;     similar  as 

Cr.  Pr.  (1864)  Sec.  368.  amended:    Deering's  Code,  ib.;  Kerr's 

California  Legislation:    Same:    Pen,  Code,  ib. 
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Same:  Offense  Committed  in  Another  County. 

Sec.  7874.  If  the  offense  was  committed  within  the  exclusive 
jurisdiction  of  another  county  of  this  State,  the  court  must  direct 
the  defendant  to  be  committed  for  such  time  as  it  deems  reasonable, 
to  await  a  warrant  from  the  proper  county  for  his  arrest;  or  if  the 
offense  is  a  misdemeanor  only,  it  may  admit  him  to  bail  in  an  under- 
taking, with  sufficient  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant  for  his 
arrest  from  the  proper  county,  and,  if  not  sooner  arrested  thereon, 
will  attend  at  the  office  of  the  sheriff  of  the  county  where  the  trial 
was  had,  at  a  certain  time  particularly  specified  in  the  undertaking, 
to  surrender  himself  upon  the  warrant,  if  issued,  or  that  his  bail  will 
forfeit  such  sum  as  the  court  may  fix,  to  be  mentioned  in  the  under- 
taking; and  the  clerk  must  forthwith  transmit  a  certified  copy  of  the 
indictment,  and  of  all  the  papers  filed  in  the  action,  to  the  prosecuting 
attorney  of  the  proper  county,  the  expense  of  which  transmission  is 
chargeable  to  that  county.  » 


Historical:  Rev.  St.  1887,  Sec.  7874. 
Cr.  Pr.  (1864)  Sees.  369,  370. 

California  Legislation :  Same  except 
"securities"    for    "sureties,"    line  6: 


Pen.  Code  1872,  Sec.  1115;  same  as 
amended  except  "or  information"  in- 
serted after  "indictment,"  line  14: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


See.  7875.  If  the  defendant  is  not  arrested  on  a  warrant  from  the 
proper  county,  as  provided  in  the  last  section,  he  must  be  discharged 
from  custody,  or  his  bail  in  the  action  exonerated,  or  money  depos- 
ited kistead  of  bail  must  be  refunded,  as  the  case  may  be,  and  the 
sureties  in  the  undertaking,  as  mentioned  in  that  section,  must  be  dis- 
charged. If  he  is  arrested,  the  same  proceedings  must  be  had  thereon 
as  upon  the  arrest  of  a  defendant  in  another  county  on  a  warrant  of 
arrest  issued  by  a  magistrate. 


Cross  Reference:  Proceedings  on 
arrest  of  a  person  triable  in  another 
county:   Sees.  7531,  7532. 


Historical:  Rev.  St.  1887,  Sec.  7875. 
Cr.  Pr.  (1864)  Sees.  371,  372. 

California  Legislation:  Same  except 
"Section  1115"  for  "last  section":  Pen. 
Code  1872,  Sec.  1116;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Same:  Discharge  for  Want  of  Facts. 

Sec.  7876.  If  the  jury  is  discharged  because  the  facts  as  charged 
do  not  constitute  an  offense  punishable  by  law,  the  court  must  order 
that  the  defendant,  if  in  custody,  be  discharged;  or  if  admitted  to 
bail,  that  his  bail  be  exonerated ;  or  if  he  has  deposited  money  instead 
of  bail,  that  the  money  be  refunded  to  him,  unless  in  its  opinion  a 
new  indictment  can  be  framed  upon  whteh  the  defendant  can  be 
legally  convicted,  in  which  case  it  may  direct  that  the  case  be  sub- 
mitted to  the  same  or  another  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  7876. 
Cr.  Pr.  (1864)  Sec.  373. 

California  Legislation :    Same  with 


additional  provision:  Pen.  Code  1872, 
Sec.  1117;  similar  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Advisory  Instruction  to  Acquit. 

Sec.  7877.  If,  at  any  time  after  the  evidence  on  either  side  is 
closed,  the  court  deems  it  insufficient  to  warrant  a  conviction,  it  must 
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advise  the  jury  to  acquit  the  defendant.  But  the  jury  are  not  bound 
by  the  advice. 


Historical:  Rev.  St.  188  7,  Sec.  7877. 
See  Cr.  Pr.  (1864)  Sec.  375. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1118;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Discretion  of  Court:  The  giving  of 
the  instruction  authorized  by  this  sec- 
tion is  a  matter  of  discretion  with  the 
trial  court  and  its  action  in  the  prem- 
ises is  not  reviewable  by  the  Supreme 
Court.  State  v.  Haverly  (1895)  4  Ida. 
484;  42  Pac.  506.  Contra,  see  dis.  op. 
Territory  v.  Neilson  (1890)  2  Ida.  614; 
23  Pac.  537. 

Form  of  Motion:  A  motion  for  non- 
suit is  improper  in  a  criminal  case. 
People  v.  Barnes  (1886)  2  Ida.  161; 
9  Pac.  532.  But  if  the  prosecution 
fails  to  make  a  case,  the  court  should 


instruct  the  jury  to  acquit  regardless 
of  a  verbal  mistake  of  the  attorney 
for  the  defendant  in  framing  his  mo- 
tion. (Dis.  op.)  Territory  v.  Neilson 
(1890)  2  Ida.  614;  23  Pac.  537. 

Form  of  Instruction:  The  court 
may  advise  the  jury  to  acquit  but 
cannot  take  the  facts  from  the  jury 
by  a  peremptory  instruction  to  acquit. 
Territory  v.  Neilson  (1890)  2  Ida. 
614;  23  Pac.  537. 

It  is  not  error  for  the  court  to  re- 
fuse to  instruct  the  jury  to  find  the 
defendant  not  guilty;  the  court  may 
advise  the  jury  to  acquit  the  defend- 
ant, but  the  jury  is  not  bound  by  the 
advice.  State  v.  Wright  (1906)  12 
Ida.  212;  85  Pac.  493. 


View  of  Premises  by  Jury. 

Sec.  7878.  When,  in  the  opinion  of  the  court,  it  is  proper  that  the 
jury  should  view  the  place  in  which  the  offense  is  charged  to  have 
been  committed,  or  in  which  any  other  material  fact  occurred,  it  may 
order  the  jury  to  be  conducted  in  a  body,  in  the  custody  of  the  sheriff, 
to  the  place,  which  must  be  shown  to  them  by  a  person  appointed 
by  the  court  for  that  purpose;  and  the  sheriff  must  be  sworn  to 
suffer  no  person  to  speak  or  communicate  with  the  jury,  nor  to  do 
so  himself,  on  any  subject  connected  with  the  trial,  and  to  return 
them  into  court  without  unnecessary  delay,  or  at  a  specified  time. 


Historical:  Rev.  St.  1887,  Sec.  7878. 
Cr.  Pr.   (1864)  Sees.  376,  377. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1119;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Presence  of    Defendant    on  View: 

Where  the  defendant  requests  a  view 
of  the  premises  where  the  crime  was 
committed,  the  fact  that  the  defend- 
ant does  not  accompany  the  jury  upon 
such  view,  is  not  ground  for  a  new 
trial  in  the  absence  of  any  request 


that  the  defendant  should  be  per- 
mitted to  accompany  them.  State  v. 
Reed  (1894)  3  Ida.  754;  35  Pac.  706. 
But  doubts  are  expressed  as  to  the 
correctness  of  this  ruling  in  State  v. 
McGinnis  (1906)  12  Ida.  336;  85  Pac. 
1089.  And  in  case  a  view  is  ordered, 
it  is  error  to  deny  the  defendant  the 
right  to  be  present  at  the  view  if  he 
requests  such  right  either  in  person 
or  by  counsel.  Ib. 


Disclosure  of  Facts  Known  by  Juror. 

Sec.  7879.  If  a  juror  has  any  personal  knowledge  respecting  a  fact 
in  controversy  in  a  cause,  he  must  declare  the  same  in  open  court 
during  the  trial.  If,  during  the  retirement  of  the  jury,  a  juror  de- 
clares a  fact  which  could  be  evidence  in  the  cause,  as  of  his  own 
knowledge,  the  jury  may  return  into  court.  In  either  of  these  cases, 
the  juror  making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 


Historical:  Rev.  St.  1887,  Sec.  7879. 
Cr.  Pr.  (1864)  Sec.  378. 

Califor»ia  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1120; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Custody  of  Jury  During  Trial. 

Sec.  7880.  The  jury  sworn  to  try  an  indictment  for  any  offense, 
except  murder,  may,  at  any  time  during  the  trial,  before  the  sub- 
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mission  of  the  cause,  in  the  discretion  of  the  court,  be  permitted 
to  separate,  or  they  may  be  kept  together,  in  charge  of  a  proper 
officer.  In  case  the  court  orders  the  jury  to  be  kept  together,  the 
sheriff  must  provide  a  suitable  place  for  the  board  and  lodging  of 
the  jury,  at  the  expense  of  the  county,  and  at  each  recess  and  ad- 
journment the  officer  must  be  sworn  to  keep  the  jury  together  until 
the  next  meeting  of  the  court;  to  suffer  no  person  to  speak  to  or 
communicate  with  them,  or  either  of  them,  nor  to  do  so  himself,  on 
any  subject  connected  with  the  trial,  and  to  return  them  into  court 
at  the  next  meeting  thereof.  In  all  trials  for  murder  the  jury  must 
be  kept  together. 


Historical:  Rev.  St.  1887,  Sec.  7880. 
Cr.  Pr.  (1864)  Sec.  379,  as  amended 
by  11  Ter.  Ses.  (1881)  227,  Sec.  4. 

California  Legislation :  Similar 
but  no  reference  to  murder  trials: 
Pen.  Code  18*72,  Sec.  1121;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 

Separation  of  Jury:  Where  the  de- 
fendant in  a  murder  case  shows  that 
the  jury  have  separated  in  violation 
of  the  statute,  he  has  made  a  sufficient 


prima  facie  showing-  to  entitle  him  to 
a  new  trial  and  to  shift  the  burden  on 
to  the  State  of  showing  clearly  and 
beyond  a  reasonable  doubt  that  noth- 
ing transpired  during  the  separation, 
or  on  account  of  the  separation,  that 
did  or  could  prejudice  the  defendant, 
and  if  the  State  succeeds  in  making 
such  a  showing,  a  new  trial  should  be 
denied.  State  v.  Sly  (1905)  11  Ida. 
110;  80  Pac.  1125. 


Admonishment  of  Jury  on  Adjournments. 

Sec.  7881.  The  jury  must  also,  at  each  adjournment  of  the  court, 
whether  permitted  to  separate  or  kept  in  charge  of  officers,  be  ad- 
monished by  the  court  that  it  is  their  duty  not  to  converse  among 
themselves  or  with  anyone  else  on  any  subject  connected  with  the 
trial,  or  to  form  or  express  any  opinion  thereon  until  the  cause  is 
finally  submitted  to  them. 


Historical:  Rev.  St.  1887,  Sec.  7881. 
Cr.  Pr.  (1844)  Sec.  380. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  112-2;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Record  Need  ISfot  Show  Compliance: 


The  record  need  not  affirmatively  show 
that  the  jury  were  admonished  at 
each  adjournment  as  required  by  this 
section.  State  v.  Suttles  (1907)  13 
Ida.   -;  88  Pac.  238. 


Discharge  of  Juror  for  Illness  or  Disability. 

Sec.  7882.  If,  before  the  conclusion  of  the  trial,  a  juror  becomes 
sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  order 
him  to  be  discharged.  In  that  case  a  new  juror  may  be  sworn  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged  and  a  new  jury 
then  or  afterwards  impaneled. 


Historical:  Rev.  St.  1887,  Sec.  7882. 
Cr.  Pr.  (1864)  Sec.  381. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1123;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Decision  of  Questions  of  Law. 

Sec.  7883.  The  court  must  decide  all  questions  of  law  which  arise 
in  the  course  of  a  trial. 


Historical:  Rev.  St.  1887,  Sec.  7883. 
Cr.  Pr.  (1864)   Sec.  382. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1124;  Deering's  Code, 
lb.;  Kerr's  Code,  ib. 

Incompetency     of     Witness:  The 


question  of  the  incompetency  of  a 
witness  to  testify  is  one  of  law  to  be 
determined  by  the  court.  State  v. 
Simes  (1906)  12  Ida.  310;  85  Pac. 
914. 
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Same:  Trial  for  Libel. 

Sec.  7884.  On  the  trial  of  an  indictment  for  libel,  the  jury  have 
the  right  to  determine  the  law  and  the  fact. 


Historical:  Rev.  St.  1887,  Sec.  788  4. 
Cr.  Pr.    (1864)   Sec.  383. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1125;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Jury  Bound  by  Instructions. 

Sec.  7885.  On  the  trial  of  an  indictment  for  any  other  offense 
than  libel,  questions  of  law  are  to  be  decided  by  the  court,  questions 
of  fact  by  the  jury;  and  although  the  jury  have  the  power  to  find  a 
general  verdict,  which  includes  questions  of  law  as  well  as  of  fact, 
they  are  bound,  nevertheless,  to  receive  as  law  what  is  laid  down  as 
such  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  7885. 
Cr.  Pr.  (1864)  Sec.  384. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1226;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Instructions  to  Jury:  Requests. 

Sec.  7886.  In  charging  the  jury,  the  court  must  state  to  them  all 
matters  of  law  necessary  for  their  information.  Either  party  may 
present  to  the  court  any  written  charge  and  request  that  it  be  given. 
If  the  court  thinks  it  correct  and  pertinent,  it  must  be  given;  if  not, 
it  must  be  refused.  Upon  each  charge  presented  and  given  or  re- 
fused, the  court  must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  court  must  distinguish,  showing  by  the  indorse- 
ment what  part  of  the  charge  was  given  and  what  part  refused. 


Historical:  Rev.  St.  1887,  Sec.  7886. 
Cr.  Pr.  (1864)  Sees.  385,  386,  387. 

Calif ornia  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1127;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Cross  Reference:  Charging  the 
jury:    Sec.  7855. 

Insufficient  Instructions:    In  felony 


cases  the  court  should  instruct  the 
jury  in  writing  on  all  the  material 
issues  of  the  case,  but  his  failure  to 
do  so  is  not  reversible  error  in  the 
absence  of  a  request  for  the  charge, 
and  a  notation  of  the  refusal  thereof. 
State  v.  Harness  (1904)  10  Ida.  18: 
76  Pac.  788. 


Retirement  of  Jury:  Oath,  of  Bailiff. 

Sec.  7887.  After  hearing  the  charge,  the  jury  may  either  decide 
in  court  or  may  retire  for  deliberation.  If  they  do  not  agree  without 
retiring,  an  officer  must  be  sworn  to  keep  them  together  in  some 
private  and  convenient  place,  and  not  to  permit  any  person  to  speak 
to  or  communicate  with  them,  nor  to  do  so  himself,  unless  by  order 
of  the  court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict, 
and  to  return  them  into  court  when  they  have  so  agreed,  or  when 
ordered  by  the  court. 

Historical:  Rev.  St.  1887,  Sec.  7887. 
See  Cr.  Pr.  (1864)  Sec.  388. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1128;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.  * 

Commitment  of  Defendant  Pending  Trial. 

Sec.  7888.  When  a  defendant  who  has  given  bail  appears  for  trial, 
the  court  may,  in  its  discretion,  at  any  time  after  his  appearance 


Cited:  State  v.  Bland  (1904)  9  Ida. 
796;  76  Pac.  78-0. 
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for  trial,  order  him  to  be  committed  to  the  custody  of  the  proper 
officer  of  the  county,  to  abide  the  judgment  or  further  order  of  the 
court,  and  he  must  be  committed  and  held  in  custody  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  7888. 
Cr.  Pr.  (1864)  Sec.  389. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1129;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Absence  of  Prosecuting  Attorney. 

Sec.  7889.  If  the  prosecuting  attorney  fails  to  attend  the  trial, 
the  court  must  appoint  some  attorney  at  law  to  perform  the  duties 
of  the  prosecuting  attorney  on  such  trial. 


Historical:  Rev.  St.  18  8  7,  Sec.  788  9. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1130;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
CONDUCT  OF  JU&Y. 


Section 

7900.  Jury  room  to  be  provided  by 
commissioners. 

7901.  Provision  of  food  and  lodging 
for  jury. 

7902.  Papers  which  may  be  taken  by 
jury. 

7903.  Return  of  jury  for  information. 

7904.  Discharge   of   jury   for  illness 
or  accident. 


Section 

79  05.    When  jury  may  be  discharged. 

7906.  Re-trial     after     discharge  of 
jury. 

7907.  Adjournment    during  absence 
of  jury. 

79  08.    Pinal   adjournment  discharges 
jury. 

7909.     Expenses  to  be  paid  by  what 
county. 


Jury  Room  to  Be  Provided  by  Commissioners. 

Sec.  7900.  A  room  must  be  provided  by  the  commissioners  of  each 
county  for  the  use  of  the  jury  upon  their  retirement  for  deliberation, 
with  suitable  furniture,  fuel,  lights  and  stationery.  If  the  commis- 
sioners neglect,  the  court  may  order  the  sheriff  to  do  so,  and  the 
expenses  incurred  by  him  in  carrying  the  order  into  effect,  when 
certified  by  the  court,  are  a  county  charge. 


Historical:  Rev.  St.  1887,  Sec.  7900. 
Cr.  Pr.  (1864)  Sec.  390. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1135;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Provision  of  Food  and  Lodging  for  Jury. 

Sec.  7901.  While  the  jury  are  kept  together,  either  during  the 
progress  of  the  trial  or  after  their  retirement  for  deliberation,  they 
must  be  provided  by  the  sheriff,  at  the  expense  of  the  county,  with 
suitable  and  sufficient  food  and  lodging. 


Historical:  Rev.  St.  1887,  Sec.  7901. 
Cr.  Pr.  (1864)  Sec.  391. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1136;  Deering's  Code, 
ib. ;  additional  provision  as  amended: 
Kerr's  Code,  ib. 


Papers  Which  May  Be  Taken  by  Jury. 

Sec.  7902.  Upon  retiring  for  deliberation,  the  jury  may  take  with 
them  all  papers  (except  depositions)  which  have  been  received  as 
evidence  in  the  cause,  or  copies  of  such  public  records  or  private 
documents  given  in  evidence  as  ought  not,  in  the  opinion  of  the  court, 
to  be  taken  from  the  person  having  them  in  possession.    They  may 
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also  take  with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by  themselves  or 
any  of  them,  but  none  taken  by  any  other  person. 


7902. 


Historical:   Rev.  St.  1887,  Sec 
Cr.  Pr.  (1864)  Sees.  392,  393. 

California  Legislation:  Same: 
Code  1872,  Sec.  1137;  Deering's 
ib.;  Kerr's  Code,  ib. 

Taking1  Exhibits  to  Jury  Room:  No 
other  exhibits  than  those  mentioned 


Pen. 

Code, 


in  this  section  should  be  sent  to  the 
jury  room;  thus,  in  a  prosecution  for 
murder,  it  was  held  error  to  permit 
the  jury  to  take  with  them  the  clothes 
of  the  deceased,  straps,  a  piece  of  a 
mug  and  a  revolver.  State  v.  Crea 
(1904)  10  Ida.  88;  76  Pac.  1013. 


Return  of  Jury  for  Information. 

Sec.  7903.  After  the  jury  have  retired  for  deliberation,  if  there 
is  any  disagreement  between  them  as  to  the  testimony,  or  if  they 
desire  to  be  informed  on  any  point  of  law  arising  in  the  cause,  they 
must  require  the  officer  to  conduct  them  into  court.  Upon  being 
brought  into  court,  the  information  required  must  be  given  in  the 
presence  of,  or  after  notice  to,  the  prosecuting  attorney  and  the 
defendant  or  his  counsel,  or  after  they  have  been  called. 


Historical:  Rev.  St.  188  7,  Sec.  790  3. 
See  Cr.  Pr.  (1864)  Sec.  394. 

California  Legislation:  Same  except 
"or  after  they  have  been  called,"  last 
words,  omitted:  Pen.  Code  1872,  Sec. 
1138;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Presence  of  Judge  in  Jury  Room: 

It  is-  reversible  error  for  the  Judge  to 


enter  the  jury  room  upon  the  request 
of  a  juror,  after  the  jury  have  retired 
for  deliberation,  and  in  the  absence  of 
defendant  and  his  counsel,  and  to  ad- 
dress the  jury  in  answer  to  questions 
put  by  them  as  to  any  matter  con- 
nected with  the  case  or  their  verdict. 
State  v.  Bland  (1904)  9  Ida.  796;  76 
Pac.  780. 


Discharge  of  Jury  for  Illness  or  Accident. 

Sec.  7904.  If,  after  the  retirement  of  the  jury,  one  of  them  be 
taken  so  sick  as  to  prevent  the  continuance  of  his  duty,  or  any  other 
accident  or  cause  occur  to  prevent  their  being  kept  for  deliberation, 
the  jury  may  be  discharged. 


Historical:  Rev.  St.  1887,  Sec.  7904. 
Cr.  Pr.  (1864)  Sec.  395. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1139;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


When  Jury  May  Be  Discharged. 

Sec.  7905.  Except  as  provided  in  the  last  section,  the  jury  cannot 
be  discharged  after  the  cause  is  submitted  to  them  until  they  have 
agreed  upon  their  verdict  and  rendered  it  in  open  court,  unless  by 
consent  of  both  parties  entered  upon  the  minutes,  or  unless,  at  the 
expiration  of  such  time  as  the  court  may  deem  proper,  it  satisfactorily 
appears  that  there  is  no  reasonable  probability  that  the  jury  can 
agree. 


Historical:  Rev.  St.  1887,  Sec.  7905. 
Cr.  Pr.  (1864)  Sec.  396. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1140;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Discretion  of  Court:    The  exercise 

of  the  power  of  discharging  the  jury 
is  discretionary  with  the  court,  and  it 
is  not  necessary  that  the  record  affirm- 


atively show  express  consent  to  such 
discharge,  or  the  necessity  which  in- 
duced the  same.  State  v.  Jorgenson 
(1893)  3  Ida.  620;  32  Pac.  1129.  And 
the  action  of  the  trial  court  in  dis- 
charging a  jury  will  not  be  disturbed 
in  the  absence  of  a  palpable  abuse  of 
discretion.  State  v.  Crump  (1897)  5 
Ida.  166;  47  Pac.  814. 


Retrial  After  Discharge  of  Jury. 

Sec.  7906.    In  all  cases  where  a  jury  are  discharged  or  prevented 
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from  giving  a  verdict  by  reason  of  an  accident  or  other  cause,  except 
where  the  defendant  is  discharged  from  the  indictment  during  the 
progress  of  the  trial  or  after  the  cause  is  submitted  to  them,  the 
cause  may  be  again  tried  at  the  same  or  another  term. 


Historical:  Rev.  St.  18  87,  Sec.  7906. 
Cr.  Pr.  (1864)  Sec.  397. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1141;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Adjournment  During  Absence  of  Jury. 

Sec.  7907.  While  the  jury  are  absent,  the  court  may  adjourn  from 
time  to  time,  as  to  other  business,  but  it  must  nevertheless  be  open 
for  every  purpose  connected  with  the  cause  submitted  to  the  jury 
until  a  verdict  is  rendered  or  the  jury  discharged. 


Historical:  Rev.  St.  1887,  Sec.  7907. 
Cr.  Pr.  (1864)  Sec.  398. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1142;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Final  Adjournment  Discharges  Jury. 

Sec.  7908.    A  final  adjournment  of  the  court  discharges  the  jury. 


Historical:  Rev.  St.  1887,  Sec.  7908. 
Cr.  Pr.  (1864)  Sec.  399. 


California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1143;  repealed  1880. 


Expenses  to  Be  Paid  by  What  County. 

Sec.  7909.  When  two  or  more  counties  are  joined  for  judicial  pur- 
poses, the  expense  of  the  trial  of  a  cause  must  be  paid  by  the  county 
where  the  offense  is  alleged  to  have  been  committed. 

Historical:   Rev.  St.  1887,  Sec.  7909. 
See  Cr.  Pr.  (1864)  Sec.  400 

CHAPTER  4. 
THE  VERDICT. 


Section 

7  915.  Return  of  jury. 

7916.  Presence  of  defendant. 

7917.  Manner  of  taking  verdict. 

7918.  General  and  special  verdicts. 

7919.  Forms  of  general  verdict. 

7920.  Special  verdict  defined. 

7921.  Same:    How  rendered. 

7922.  Same:   Form  of  special  verdict. 

7923.  Judgment  on  special  verdict. 

7924.  Defective  special  verdict:  New 
trial. 

7925.  Jury  to  find  degree  of  crime. 


Section 

7926.  Conviction  of  included  offense. 

7927.  Verdict    against   joint  defend- 
ants. 

7928.  Reconsideration  of  verdict. 

7929.  Judgment  on  informal  verdict. 

7930.  Polling  the  jury. 

7931.  Recording  verdict. 

7932.  Discharge  or  detention  of  de- 
fendant on  acquittal. 

7933.  Committal     of    defendant  on 
conviction. 

7934.  Acquittal  for  insanity. 


Return  of  Jury. 

Sec.  7915.  When  the  jury  have  agreed  upon  their  verdict  they 
must  be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  must  then  be  called,  and  if  all  do  not  appear,  the  rest 
must  be  discharged  without  giving  a  verdict.  In  that  case  the  action 
may  be  again  tried  at  the  same  or  another  term. 


Historical:  Rev.  St.  1887,  Sec.  7  915. 
Cr.  Pr.  (1864)  Sec.  401. 

California  legislation :   Same:  Pen. 


Code  1872,  Sec.  1147;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 
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Presence  of  Defendant. 

Sec.  7916.  If  indicted  for  a  felony,  the  defendant  must,  before  the 
verdict  is  received,  appear  in  person.  If  for  a  misdemeanor,  the 
verdict  may  be  rendered  in  his  absence. 


Historical:  Rev.  St.  1887,  Sec.  7916. 
Cr.  Pr.  (1864)  Sec.  402. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1148;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Presence  of  Defendant:  In  cases  of 
felony,  defendant  should  be  present  at 
the  rendition  of  the  verdict  and  the 
record  should  show  that  fact.  State 
v.  Watkins  (1900)  7  Ida.  35;  59  Pac. 
1106- 


Manner  of  Taking  Verdict. 

Sec.  7917.  When  the  jury  appear  they  must  be  asked  by  the  court, 
or  clerk,  whether  they  have  agreed  upon  their  verdict,  and  if  the 
foreman  answers  in  the  affirmative,  they  must,  on  being  required, 
declare  the  same. 


Historical:  Rev.  St.  1887,  Sec.  7917. 
Cr.  Pr.  (1864)  Sec.  483. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1149;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


General  and  Special  Verdicts. 

Sec.  7918.  The  jury  may  render  a  general  verdict,  or,  when  they 
are  in  doubt  as  to  the  legal  effect  of  the  facts  proved,  they  may,  except 
upon  an  indictment  for  libel,  find  a  special  verdict. 


Historical:  Rev.  St.  1887,  Sec.  7918. 
Cr.  Pr.  (1864)  Sec.  404. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1150;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Forms  of  General  Verdict. 

Sec.  7919.  A  general  verdict  upon  a  plea  of  not  guilty  is  either 
"guilty"  or  "not  guilty,"  which  imports  a  conviction  or  acquittal  of 
the  offense  charged  in  the  indictment.  Upon  a  plea  of  a  former  con- 
viction or  accjuittal  of  the  same  offense,  it  is  either  "for  the  people" 
or  "for  the  defendant."  When  the  defendant  is  acquitted  on  the 
ground  that  he  was  insane  at  the  time  of  the  commission  of  the  act 
charged,  the  verdict  must  be  "not  guilty  by  reason  of  insanity." 
When  the  defendant  is  acquitted  on  the  ground  of  variance  between 
the  indictment  and  the  proof,  the  verdict  must  be  "not  guilty  by 
reason  of  variance  between  indictment  and  proof." 


Historical:  Rev.  St.  18  87,  Sec.  7919. 
8  Ter.  Ses.  (1875)  361,  Sec.  403. 

California  Legislation:  Same  through 
"defendant,"  line  5,  rest  omitted:  Pen. 
Code  1872,  Sec.  1151;  same  as  amend- 
ed: Deering's  Code,  ib.;  -  Kerr's  Code, 
ib. 

Verdict  Against  Joint  Defendants: 
Where    two    defendants    are  jointly 


charged  and  tried  for  grand  larceny, 
verdicts  brought  in  separately  against 
each  and  entitled  as  if  the  defendant 
named  in  each  verdict  were  the  only 
defendant  on  trial,  are  not  void  for 
uncertainty,  and  are  sufficient  to  au- 
thorize judgment  and  sentence.  State 
v.  Cotterel  (1906)  12  Ida.  572;  86 
Pac.  527. 


Special  Verdiet  Defined. 

Sec.  7920.  A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court.  It  must  present  the 
conclusions  of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them,  and  these  conclusions  of  fact  must  be  so  pre- 


780 


DURING  TRIAL  AND  BEFORE  JUDGMENT 


Pt.  2.  Tit.  7 


sented  as  that  nothing  remains  to  the  court  but  to  draw  conclusions 
of  law  upon  them. 


Historical:  Rev.  St.  1887,  Sec.  792  0. 
Cr.  Pr.  (1864)  Sec.  406. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1152;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:   How  Rendered. 

Sec.  7921.  The  special  verdict  must  be  reduced  to  writing  by  the 
jury,  or  in  their  presence  entered  upon  the  minutes  of  the  court,  read 
to  the  jury  and  agreed  to  by  them,  before  they  are  discharged. 


Historical:  Rev.  St.  1887,  Sec.  7921. 
Cr.  Pr.  (1864)  Sec.  107. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1153;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Form  of  Special  Verdict. 

Sec.  7922.  The  special  verdict  need  not  be  in  any  particular  form, 
but  is  sufficient  if  it  present  intelligibly  the  facts  found  by  the  jury. 


Historical:  Rev.  St.  1887,  Sec.  792  2. 
Cr.  Pr.  (1864)  Sec.  408. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1154;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Judgment  on  Special  Verdict. 

Sec.  7923.  The  court  must  give  judgment  upon  the  special  verdict 
as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the  defendant 
guilty  of  the  offense  charged  in  the  indictment,  or  of  any  other 
offense  of  which  he  could  be  convicted  under  that  indictment,  judg- 
ment must  be  given  accordingly.  But  if  otherwise,  judgment  of 
acquittal  must  be  given; 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the  same 
offense,  -the  court  must  give  judgment  of  acquittal  or  conviction,  as 
the  facts  prove  or  fail  to  prove  the  former  conviction  or  acquittal. 


Historical:  Rev.  St.  1887,  Sec.  792  3. 
Cr.  Pr.  (1864)  Sec.  409. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  1155;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Defective  Special  Verdict:   New  Trial. 

Sec.  7924.  If  the  jury  do  not,  in  a  special  verdict,  pronounce 
affirmatively  or  negatively  on  the  facts  necessary  to  enable  the  court 
to  give  judgment,  or  if  they  find  the  evidence  of  facts  merely,  and  not 
the  conclusions  of  fact  from  the  evidence,  as  established  to  their 
satisfaction,  the  court  must  order  a  new  trial. 


Historical:  Rev.  St.  1887,  Sec.  792  4. 
Cr.  Pr.  (1864)  Sec.  410. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1156;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Jury  to  Find  Degree  of  Crime. 

Sec.  7925.  Whenever  a  crime  is  distinguished  into  degrees,  the 
jury,  if  they  convict  the  defendant,  must  find  the  degree  of  the  crime 
of  which  he  is  guilty. 


Historical:  Rev.  St.  188  7,  Sec.  7  92  5. 
8  Ter.  Ses.  (1875)  363,  Sec.  409. 

<a!i  forma  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1157;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Question  for  Jury:    The  degree  of 
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crime  is  a  question  for  the  jury  to 
determine  from  the  evidence,  and  it 
is  not  essential  that  the  words  fixing 
the  degree  of  murder  should  be  set 
forth  in  the  indictment  in  order  to 
make  the  indictment  good  for  murder 
in  the  first  degree.  (People  v.  O'Cal- 
laghan,  2  Ida.  156;  9  Pac.  414,  over- 
ruled.) State  v.  Ellington  (18  95)  4 
Ida.  529;  43  Pac.  60. 

Under  this  and  the  following  sec- 
tions, the  court  must  leave  to  the  jury, 
in  a  prosecution  for  murder,  the  duty 
of  determining  the  degree  and  grade 


of  the  offense;  whether  murder* in  the 
first  or  second  degree,  or  manslaugh- 
ter; the  court  canot  rule  as  a  matter 
of  law,  that  a  certain  kind  of  killing, 
such  as  by  poison,  is  murder  in  the 
first  degree  and  instruct  the  jury  that 
they  must  find  the  defendant  guilty 
of  that  grade  of  offense  or  acquit  him. 
The  fact  that  the  jury  finds  the  de- 
fendant guilty  of  a  lower  grade  of 
offense  than  that  established  by  the 
evidence,  is  not  ground  for  a  reversal 
of  the  conviction.  State  v.  Phinney 
(1907)  13  Ida  89  Pac.  634. 


Conviction  of  Included  Offense. 

Sec.  7926.  The  jury  may  find  the  defendant  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment,  or  of  an  attempt  to  commit  the 
offense. 


Historical:  Rev.  St.  1887,  Sec.  7926. 
Cr.  Pr.  (1864)  Sec.  411. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1159;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  State  v.  Phinney  (1907)  13 
Ida.  .  .  . :  8  9  Pac.  634. 


Conviction  of  Lesser  Offense:  Un- 
der an  indictment  charging  murder 
in  the  first  degree,  a  verdict  of  guilty 
of  manslaughter  is  proper  and  is  in 
accordance  with  the  provisions  of  this 
section.  In  re  Alcorn  (1900)  7  Ida. 
101;  60  Pac.  561;  State  v.  Alcorn 
(1901)  7  Ida.  599;  64  Pac.  1014. 


Verdict  Against  Joint  Defendants. 

Sec.  7927.  On  an  indictment  against  several,  if  the  jury  cannot 
agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a  judgment  must  be 
entered  accordingly,  and  the  case  as  to  the  others  may  be  tried  by 
another  jury. 


Code  1872,  Sec.  1160;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  7927. 
Cr.  Pr.  (1864)  Sec.  412. 

California  Legislation:   Same:  Pen. 

Reconsideration  of  Verdict. 

Sec.  7928.  When  there  is  a  verdict  of  conviction,  in  which  it  ap- 
pears to  the  court  that  the  jury  have  mistaken  the  law,  the  court 
may  explain  the  reason  for  that  opinion  and  direct  the  jury  to  re- 
consider their  verdict,  and  if,  after  the  reconsideration,  they  return 
the  same  verdict,  it  must  be  entered;  but  when  there  is  a  verdict  of 
acquittal,  the  court  cannot  require  the  jury  to  reconsider  it.  If  the 
jury  render  a  verdict  which  is  neither  general  nor  special,  the  court 
may  direct  them  to  reconsider  it,  a&d  it  cannot  be  recorded  until  it 
is  rendered  in  some  form  from  which  it  can  be  clearly  understood 
that  the  intent  of  the  jury  is  either  to  render  a  general  verdict  or  to 
find  the  facts  specially  and  to  leave  the  judgment  to  the  court. 


Historical:  Rev.  St.  188  7,  Sec.  7928. 
Cr.  Pr.    (1864)    Sees.   413,  414. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1161;  Deering's  Codea 
ib.;  Kerr's  Code,  ib. 


Judgment  on  Informal  Verdict. 

Sec.  7929.  If  the  Jury  persist  in  finding  an  informal  verdict,  from 
which,  however,  it  can  be  clearly  understood  that  their  intention  is 
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to  find  in  favor  of  the  defendant  upon  the  issue,  it  must  be  entered 
in  the  terms  in  which  it  is  found,  and  the  court  must  give  judgment 
of  acquittal.  But  no  judgment  of  conviction  can  be  given  unless  the 
jury  expressly  find  against  the  defendant  upon  the  issue,  or  judgment 
is  given  against  him  on  a  special  verdict. 


Historical:  Rev.  St.  1887,  Sec.  7929. 
Cr.  Pr.  (1864)  Sec.  415. 

California  Legislation :   Same:  Pen. 


Code  1872,  Sec.  1162;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Polling  the  Jury. 

Sec.  7930.  When  a  verdict  is  rendered  and  before  it  is  recorded, 
the  jury  may  be  polled  at  the  request  of  either  party,  in  which  case 
they  must  be  severally  asked  whether  it  is  their  verdict;  and  if  five- 
sixths  answer  in  the  affirmative,  then  the  verdict  shall  be  recorded; 
but  if  a  less  number  answer  in  the  affirmative,  the  jury  must  be  sent 
out  for  further  deliberation. 


Historical:  Rev.  St.  1887,  Sec.  7930. 
(Cr.  Pr.  (1864)  Sec.  416);  amended 
Laws  1890-91,  165,  Sec.  2;  re-enaeted 
Laws  1899,  110,  Sec.  2. 


California  Legislation:  See  Pen. 
Code  1872,  Sec.  1163;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Recording  Verdict. 

Sec.  7931.  When  the  verdict  given  is  such  as  the  court  may  re- 
ceive, the  clerk  must  immediately  record  it  in  full  upon  the  minutes, 
read  it  to  the  jury,  and  inquire  of  them  whether  it  is  their  verdict. 
If  any  juror  disagree,  the  fact  must  be  entered  upon  the  minutes 
and  the  jury  again  sent  out;  but  if  no  disagreement  is  expressed, 
the  verdict  is  complete,  and  the  jury  must  be  discharged  from  the  case. 


Historical:  Rev.  St.  1887,  Sec.  7931. 
Cr.  Pr.  (1864)  Sec.  417. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1164;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  or  Detention  of  Defendant  on  Acquittal. 

Sec.  7982.  If  judgment  of  acquittal  is  given  on  a  general  verdict 
and  the  defendant  is  not  detained  for  any  other  legal  cause,  he  must 
be  discharged  as  soon  as  the  judgment  is  given,  except  where  the 
acquittal  is  because  of  a  variance  between  the  proof  and  the  indict- 
ment, which  may  be  obviated  by  a  new  indictment,  the  court  may 
order  his  detention  to  the  end  that  a  new  indictment  may  be  preferred, 
in  the  same  manner  and  with  like  effect  as  provided  in  case  where 
the  indictment  does  not  state  a  public  offense. 


Historical:  Rev.  St.  1887,  Sec.  7932. 
See  Cr.  Pr.  (1864)  Sec.  418. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1165;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Proceeding^  on 
disenaarge  of  jwry  for  ins^a^cient  in- 
dictment:   Sec.  7876. 


Committal  of  Defendant  on  Conviction. 

Sec.  7933.  If  a  general  verdict  is  rendered  against  the  defendant, 
or  a  special  verdict  is  given,  he  must  be  remanded,  if  in  custody,  or 
if  on  bail  he  may  be  committed  to  the  proper  officer  of  the  county 
to  await  the  judgment  of  the  court  upon  the  verdict.  When  com- 
mitted, his  bail  is  exonerated,  or  if  money  is  deposited  instead  of 
bail,  it  must  be  refunded  to  the  defendant.  ■ 
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Historical:  Rev.  St.  1887,  Sec.  7933. 
Cr.  Pr.  (1864)  Sec.  419. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1166;  Deering's 'Code, 
ib.;  Kerr's  Code,  ib. 


Acquittal  for  Insanity. 

Sec.  7934.  If  the  jury  render  a  verdict  of  acquittal  on  the  ground 
of  insanity,  the  court  may  order  a  jury  to  be  summoned  from  the 
jury  list  of  the  county  to  inquire  whether  the  defendant  continues 
to  be  insane.  The  court  may  cause  the  same  witnesses  to  be  sum- 
moned who  testified  on  the  trial,  and  other  witnesses,  and  direct  the 
prosecuting  attorney  to  conduct  the  proceedings,  and  counsel  may 
appear  for  the  defendant.  The  court  may  direct  the  sheriff  to  take 
the  defendant  and  retain  him  in  custody  until  the  question  of  con- 
tinuing insanity  is  determined.  If  the  jury  find  the  defendant  in- 
sane, he  shall  be  committed  by  the  sheriff  to  the  State  Insane  Asylum. 
If  the  jury  find  the  defendant  sane,  he  shall  be  discharged. 


Historical:  Rev.  St.  188  7,  Sec.  7934. 

California  Legislation:  Same:  Deer- 
ing's  Pen.  Code,  Sec.  1167;  Kerr's 
Code,  ib. 


Cross  Reference : 
sanity  before  trial 
Sees.  8194-8200. 


Inquiry  into  in- 
or  after  verdict: 


CHAPTER  5. 
BILLS  OF  EXCEPTION. 


Section 

7940.    Exception    to    rulings  during 
trial. 

79  41.    Same:    Service  and  settlement 
of  bill. 

7  9  42.    Exception  to  rulings  not  made 
during  trial. 

7943.    Same:      Refusing    change  of 
venue  or  continuance. 


Section 

7944.  Same:    Settlement  of  bill. 

7945.  Evidence   to   be    contained  in 
bill. 

79  46.    Written   charges  need   not  be 

excepted  to. 
7947.     Rulings  deemed  excepted  to. 


Exceptions  to  Rulings  During  Trial. 

Sec.  7940.  On  the  trial  of  an  indictment,  exceptions  may  be  taken 
by  the  defendant  to  a  decision  of  the  court. 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an 
individual  juror,  for  implied  bias; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge 
to  a  juror  for  actual  bias; 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding  any  ques- 
tion of  law  not  a  matter  of  discretion,  or  in  charging  or  instructing 
the  jury  upon  the  law  on  the  trial  of  the  issue. 


Historical:  Rev.  St.  1887,  Sec.  7940. 
Cr.  Pr.  (1864)  Sec.  420.  Omitting  the 
clause  of  subd.  2,  "or  in  charging  the 
triers"  as  challenges  for  actual  bias 
are  now  tried  by  the  court.  Laws 
1905,  9  (See  Sec.  7838  ante). 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  1170;  as  amend- 
ed: Deerings'  Code,  ib.;  further 
amended:   Kerr's  Code,  ib. 

Cited:  State  v.  Reed  (1893)  3  Ida. 
55  4;  32  Pac.  202;  State  v.  Larkm 
(1897)  5  Ida.  200;  47  Pac.  945. 

Exceptions  to  Instructions:  Instruc- 


tions given  by  the  court  of  its  ow:?. 
motion  must  be  excepted  to  at  the^ 
trial  and  embodied  in  a  bill  of  excep- 
tions in  order  to  be  available  on  ap- 
peal. People  v.  Biles  (1885)  2  Ida.. 
114;  6  Pac.  120;  State  v.  Suttles  (1907) 
13  Ida.  ...;  88  Pac.  238;  State  v.. 
O'Brien  (1907)  13  Ida.  ...;  88  Pac. 
425. 

Exceptions  to  Sustaining  Challenges : 

This  section  allows  exceptions  only  in 
matters  of  challenge  based  on  implied 
or  actual  bras,  and  does  not  authorize 
an  exception  to  an  order  overruling  a 
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challenge  on  the  ground  of  disqualifi- 
cation of  the  juror.  Territory  v.  Evans 
(1890)  2  Ida.  651;  23  Pac.  232. 

Necessity  of  Bill  of  Exceptions:  The 

Supreme  Court  is  authorized  to  con- 
sider the  exceptions  mentioned  in  this 
section,  but  only  when  those  excep- 


tions are  saved  and  incorporated  into 
a  bill  of  exceptions  duly  settled  after 
notice  as  provided  by  law.  State  v. 
Smith  (1897)  5  Ida.  291;  48  Pac.  1060. 


Additional  Reference:  See 
cited  in  note  to  Section  7946. 


cases 


Same:  Service  and  Settlement  of  Bill. 

Sec.  7S41.  When  a  party  desires  to  have  the  exceptions  taken  at 
the  trial  settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must  be 
prepared  by  him  and  presented,  upon  notice  of  at  least  two  days,  to 
the  prosecuting  attorney,  to  the  judge  for  settlement,  within  ten 
days  after  judgment  has  been  rendered  against  him,  unless  further 
time  is  granted  by  the  judge,  or  by  a  Justice  of  the  Supreme  Court., 
or  within  that  period  the  draft  must  be  delivered  to  the  clerk  of  the 
court  for  the  judge.  When  received  by  the  clerk,  he  must  deliver  it 
to  the  judge,  or  transmit  it  to  him  at  the  earliest  period  practicable. 
When  settled  the  bill  must  be  signed  by  the  judge  and  filed  with  the 
clerk  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  7941. 
See  Cr.  Pr.  (1864)  Sec.  422. 

California  I  ie&islatrsifi :  See  Pen. 
Code  1872,  Sec.  1171;  s&fne  as  amend- 
ed: Deering's  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ife. 

Cited:  State  v.  Larkin  (1897)  5  Ida. 
200;  47  Pac.  945. 

Exception  to  Sustaining  Challenge: 
An  exception  to  sustaining  a  challenge 
by  the  State  for  implied  bias  must  be 
saved  by  a  bill  of  exceptions,  as  pro- 
vided in  this  section.  State  v.  Mc- 
Graw  (1899)  6  Ida.  635;  59  Pac.  178. 

Necessity  of  Notice:  Notice  required 
by  this  section,  of  the  time  that  a 
bill  of  exceptions  will  be  presented  to 
the  Judge  for  settlement,  must  be 
given  to  the  district  attorney,  or  on 


an  appeal  the  bill  of  exceptions  will 
not  be  considered;  the  record  must 
show  that  all  the  provisions  of  this 
section  have  been  complied  with. 
State  v.  Smith  (1897)  5  Ida.  291;  48 
Pac.  1060. 

Extension  of  Time:  The  power 
vested  by  this  section  i«i  the  court  or 
judge  to  extend  the  time  in  which 
the  draft  of  a  biM  of  exceptions  may 
be  served,  cannot  be  exercised  by  the 
parties  by  stipulation..  State  v.  Du- 
puis  (1901)  7  Ida.  614;  65  Pac.  65. 
But  if  a  stipulation  is  made  and  en- 
tered into  between  the  attorneys  with 
the  knowledge  and  acquiescence  of 
the  court,  the  bill  will  not  be  stricken 
because  not  presented  within  the  time 
required  by  the  statute.  State  v.  Rice 
(1901)  7  Ida.  762;  66  Pac.  87. 


Exceptions  to  Hillings  Hot  Made  During'  Trial. 

Sec.  7942.  Exceptions  may  be  taken  by  either  party  to  the  decision 
of  a  court  or  judge  upon  a  matter  of  law : 

In  granting  or  refusing  a  motion  to  set  aside  an  indictment; 
In  allowing  or  disallowing  a  demurrer  to  an  indictment; 
In  granting  or  refusing  a  motion  in  arrest  of  judgment; 
In  granting  or  refusing  a  motion  for  a  new  trial; 
In  making,  or  refusing  to  make,  an  order  after  judgment, 
affecting  any  substantial  right  of  the  parties. 


2. 
3. 
4. 
5. 


Historical:   Rev.  St.  1887,  Sec.  7  942. 

California  Legislation:  Similar  but 
subds.  1  and  2  omitted:  Pen.  Code 
1872,  Sec.  1172;  same  as  amended  ex- 
cept "or  information"  added  after  "in- 
dictment," subds.  1  and  2:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Order  Denying  New  Trial:  In  order 
to  procure  a  review  of  an  order  de- 
nying- a  new  trial,  an  exception  to 
such  order  must  be  saved  in  the  rec- 
ord. State  v.  Smith  (18  96)  4  Ida.  733; 
44  Pac.  554. 


Same:  Eef using  Change  of  Venue  or  Continuance. 

Sec.  7943.  Exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court  upon  a  matter  of  law: 
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1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of  trial : 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the  defendant. 


An  order  denying-  a  change  of  venue 
cannot  be  brought  before  the  Supreme 
Court  by  writ  of  error,  but  is  review- 
able only  on  appeal  from  the  final 
judgment  accompanied  by  appropriate 
bills  of  exceptions.  State  v.  Reed 
(1893)  3  Ida.  554;  32  Pac.  202. 


Historical:   Rev.  St.  188  7,  Sec.  7943. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec/  1173;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Larkin  (1897)  5  Ida. 
200;  47  Pac.  945. 

Order  Denying  Change  of  Venue: 

Same:  Settlement  of  Bill. 

Sec.  7944.  When  a  party  desires  to  have  the  exceptions  mentioned 
in  the  last  two  sections  settled  in  a  bill  of  exceptions,  the  draft  of  a 
bill  must  be  prepared  by  him  and  presented,  upon  notice  of  at  least 
two  days  to  the  adverse  party,  to  the  judge  for  settlement,  within 
ten  days  after  the  order  or  ruling  complained  of  is  made,  unless 
further  time  is  granted  by  the  judge,  or  by  a  Justice  of  the  Supreme 
Court,  or  within  that  period  the  draft  must  be  delivered  to  the  clerk 
of  the  court  for  the  judge.  When  received  by  the  clerk,  he  must 
deliver  it  to  the  judge,  or  transmit  it  to  him  at  the  earliest  period 
practicable.  When  settled,  the  bill  must  be  signed  by  the  judge  and 
filed  with  the  clerk  of  the  court.  If  the  judge  in  any  case  refuse  to 
allow  an  exception  in  accordance  with  the  facts,  the  party  desiiang; 
the  bill  settled  may  apply  by  petition  to  the  Supreme  Court  t*>  prove 
the  same.  The  application  may  be  made  in  the  mode  and  manner,, 
and  under  such  regulations  as  that  court  may  prescribe ;  and  the  bill,, 
when  proven,  must  be  certified  by  the  Chief  Justice  as  c afreet,  and5 
filed  with  the  clerk  of  the  court  in  which  the  action  was  tried,  and' 
when  so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the; 
judge  who  tried  the  cause.  If  the  judge  who  presided!  at  the  trial! 
ceases  to  hold  office  before  the  bill  is  tendered  or  settled1,  he;  may,, 
nevertheless,  settle  such  bill,  or  the  party  may,  as  provided!  in.  this; 
section,  apply  to  the  Supreme  Court  to  prove  the  same. 


Historical:  Rev..  St.  1887,,  Sec.  7944. 

California  Legislation:  See  Pen.. 
Code  1872,  Sec.  1174;  same  as  amend- 
ed: Deering's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 

Cited:  State  v.  Larkins  (1897)  5 
Ida.  2  00;  47  Pac.  945. 

Matters  to  Be  Included:  Affidavits 
showing  alleged  newly  discovered  evi- 
dence must  be  incorporated  in  a  bill 
of  exceptions,  in  order  to  obtain  a  re- 
view of  an  order  denying  a  new  trial 
on  the  ground  of  such  newly  dis- 
covered evidence;;  such  affidavits:  «an 
not  be  identified  by  affidavits:  of  coun- 


sel. State  v..  Larkin-  (18  97'))  5>  Ida. 
2  00;  47  Pac.  9:45.  Exception  to;  an 
order  denying  a  new  trial  must  be: 
saved  by  a  bill  of  exceptions.  Ib.. 
State  v..  Smith  (1897>  £  Ida.  291;  48; 
Pac.  106:0.. 

Notice  of  Settlement:  Where  the 
district  attorney  was;  present  when  the- 
bill  of  exceptions  was:  settled',,  and1 
made  no>  objection  to>  the  settlement, 
for  want  of  notice,,  it  will  be  presumed!, 
on  appeal  that  not  fee  was;  given  and! 
the  appeal  will1  be  sustained..  £5tate  v.. 
Larkiini  (18J9)7i);  5  Ma.  2iOX),;  &H  Bae. 
S45. 


Evidence  to  Be  Contained!  in  Bill. 

Sec.  7945.  A  bill  of  exceptions  must  contain  so  much  of  the  evi- 
dence only  as  is  necessary  to  present  the  questions  of  law  upon  which 
the  exceptions  were  taken,  and  the  judge  must,  upon  the  settlement 
of  the  bill,  whether  agreed  to  by  the  parties  or  not,,  strike  out  all 
other  matters  contained  therein* 
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Historical:  Rev.  St.  1887,  Sec.  7945. 
See  Cr.  Pr.  (1864),  Sec.  423. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1175;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  State  v.  Larkin  (1897)  5  Ida. 
200;  47  Pac.  945. 

Consideration  of  Evidence:  Testi- 
mony embraced  in  a  bill  of  exceptions 
m*ty  be  considered  only  for  the  pur- 
pose of  determining  the  materiality  of 
exceptions  taken  to  some  decision  of 
the  court;  the  whole  testimony  cannot 
be  brought  up  in  order  to  determine 
whether  the  evidence  justifies  the  ver- 


dict. People  v.  Ah  Hop  (1878)  1  Ida. 
698. 

A  bill  of  exceptions  in  a  criminal 
case  is  presumed  to  contain  all  the 
evidence  given  at  the  trial  bearing 
upon  the  point  of  objection,  and  it  is 
the  duty  of  the  district  attorney,  in 
case  it  does  not  embrace  all  the  evi- 
dence, to  suggest  an  addition  to  the 
bill  in  the  trial  court;  the  Supreme 
Court  cannot  consider  a  suggestion 
made  by  him  in  that  court  that  the 
evidence  is  not  all  in  the  bill.  (Dis. 
op.)  Territory  v.  Neilson  (1890)  2 
Ida.  614;  23  Pac.  537. 


Written  Charges  Need  Not  Be  Excepted  To. 

Sec.  7046.  When  written  charges  have  been  presented,  given,  or 
refused,  the  questions  presented  in  such  charges  need  not  be  excepted 
to  or  embodied  in  a  bill  of  exceptions,  but  the  written  charges  with 
the  indorsements  showing  the  action  of  the  court  form  part  of  the 
record,  and  any  error  in  the  decision  of  the  court  thereon  may  be 
taken  advantage  of  on  appeal,  in  like  manner  as  if  presented  in  a  bill 
of  exceptions. 


Historical:  Rev.  St.  1887,  Sec.  7946. 
Cr.    Pr.    (1864)    Sec.  425. 

California  I  legislation :  Similar: 
Pen.  Code  1872,  Sec.  1176;  Deering's 
Code,  ib.;  as  amended:  Kerr's 
Code,  ib. 

Cited:  State  v.  Larkin  (1897)  5  Ida. 
200;  47  Pac.  945. 

Review  of  Instructions:  Instruc- 
tions given  by  the  court  on  its  own 
motion  must  be  embodied  in  a  bill  of 
exceptions  in  order  to  be  reviewed  on 
appeal.     People  v.  Walter   (1871)  1 


Ida.  386;  People  v.  Biles  (1885)  2 
Ida.  114;  6  Pac.  120;  People  v.  O'Cal- 
laghan  (1886)  2  Ida.  156;  9  Pac.  414; 
State  v.  Suttles  (1907)  13  Ida.  ...;  88 
Pac.  238. 

Written  charges  presented  and  re- 
quested by  either  the  State  or  the  de- 
fendant are  deemed  excepted  to  and 
the  exceptions  need  not  be  embodied 
in  a  bill  of  exceptions.  State  v. 
O'Brien  (1907)   13  Ida.  88  Pac. 

425. 


RuliBgs  Deemed  Excepted  To. 

Sec.  7947.  The  ruling  and  decision  of  the  court  in  criminal  cases 
disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  any  individual 
juror,  for  any  of  the  causes  set  forth  in  Sections  7832  and  7833,  shall 
be  deemed  excepted  to  on  the  part  of  the  defendant. 

Historical:   Laws  1905,  328,  Sec.  1. 


CHAPTER  6, 
NEW  TRIAL. 


Section 

7  950.    New  trial  defined.- 
7951.     Effect  of  new  trial. 


Section 

7952.  Grounds  for  new  trial. 

7953.  Time  for  application. 


New  Trial  Defined. 

Sec.  7950.  A  new  trial  is  a  re-examination  of  the  issue  in  the 
same  court,  before  another  jury,  after  a  verdict  has  been  given. 


Historical:  Rev.  St.  1887,  Sec.  7950. 
See  Cr.  Pr.  (1864)  Sec.  426. 

California  .Legislation :    Same:  Pen. 


Code  1872,  Sec.  1179;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Effect  of  New  Trial. 

Sec.  7961.  The  granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had.  All  the  testimony  must 
be  produced  anew,  and  the  former  verdict  cannot  be  used  or  referred 
to  either  in  evidence  or  in  argument. 


Code  1872,  Sec.  1180;  additional 
clause  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  18  87,  Sec.  7951. 
Cr.  Pr.   (1864)   Sec.  426. 

California  Legislation:    Same:  Pen. 

Grounds  for  New  Trial. 

Sec.  7952.  When  a  verdict  has  been  rendered  against  the  defend- 
ant, the  court  may,  upon  his  application,  grant  a  new  trial  in  the 
following  cases  only: 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indictment 
is  for  a  felony; 

2.  When  the  jury  has  received  any  evidence  out  of  court  other 
than  that  resulting  from  a  view  of  the  premises; 

3.  When  the  jury  has  separated  without  leave  of  the  court  after 
retiring  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  mis- 
conduct by  which  a  fair  and  due  consideration  of  the  case  has  been 
prevented ; 

4.  When  the  verdict  has  been  decided  by  lot  or  by  any  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law, 
or  has  erred  in  the  decision  of  any  question  of  law  arising  during  the 
course  of  the  trial ; 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  defendant, 
and  which  he  could  not  with  reasonable  diligence  have  discovered  and 
produced  at  the  trial.  When  a  motion  for  a  new  trial  is  made  upon 
the  ground  of  newly  discovered  evidence,  the  defendant  must  produce 
at  the  hearing  in  support  thereof  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time  is  required 
by  the  defendant  to  procure  such  affidavits  the  court  may  postpone 
the  hearing  of  the  motion  for  such  length  of  time  as,  under  all  the 
circumstances  of  the  case,  may  seem  reasonable. 


Historical:  Rev.  St.  1887,  Sec.  7952. 
8  Ter.  Ses.  (1875)  363,  Sec.  424. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1181;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Discretion  of  Court:  An  order 
granting-  the  defendant  a  new  trial  in 
a  criminal  case  will  be  sustained, 
where  it  appears  that  the  evidence 
was  conflicting,  and  the  order  does 
not  state  on  what  grounds  it  was 
based,  and  no  error  is  manifest  from 
the  record.  State  v.  Driskell  (1906) 
12  Ida.  245;  85  Pac.  499. 

Grounds — Excusing-  Jurors:  Error 
in  excusing  a  juror  unchallenged  by 
the  State,  is  not  one  of  the  grounds 
for  which  a  new  trial  may  be  granted. 
State  v.  McGraw  (1899)  6  Ida.  635; 
59  Pac.  178. 


Misconduct  of  Jury:  It  is  error  to 
deliver  a  sealed  letter  to  a  juror  in 
a  criminal  case  after  the  cause  has 
been  finally  submitted  to  the  jury, 
but  to  entitle  the  juror  to  the  deliv- 
ery of  the  letter,  it  should  first  be 
submitted  to  the  court  and  examined 
by  the  judge,  and  delivered  to  coun- 
sel for  inspection.  State  v.  Bland 
(1904)  9  Ida.  796;  76  Pac.  780.  The 
giving  of  a  letter  to  a  juror  before 
verdict  will  not  be  deemed  ground  for 
reversal,  when  the  letter  was  as  to 
trivial  personal  matters,  and  was  not 
known  by  the  judge  to  have  been  de- 
livered to  the  juror,  and  is  not  as- 
signed as  ground  for  a  new  trial. 
State  v.  Rooke  (1904)  10  Ida.  388; 
79  Pac.  82. 

The  fact  that  the  jury  are  furnished 
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with  liquor,  under  the  direction  of 
the  court,  during-  the  trial,  and  again 
after  they  had  agreed  upon  their  ver- 
dict, is  not  ground  for  a  new  trial, 
where  there  is  no  claim  of  over-indul- 
gence on  the  part  of  any  member  of 
the  jury.  (Modified  Bernier  v.  An- 
derson, post).  State  v.  Reed  (1894)  3 
Ida.  75  4;  3  5  Pac.  706;  State  v.  Cor- 
coran (1900)  7  Ida.  220;  61  Pac.  1034. 

It  is  error  to  permit  a  juror  to  use 
intoxicating  liquors  during  the  trial 
of  a  case  or  during  the  deliberations 
of  the  jury,  unless  it  is  done  by  per- 
mission of  the  court  upon  the  pre- 
scription of  a  practicing  physician. 
(Modifying  State  v.  Reed,  ante.  ) Ber- 
nier v.  Anderson  (1902)  8  Ida.  675; 
70  Pac.  1027. 

A  new  trial  will  not  be  granted  for 
alleged  misconduct  of  the  jury  estab- 
lished merely  by  ex  parte  affidavits 
to  the  effect  that  certain  jurors,  prior 
to  the  trial,  had  made  statements  that 
the  defendant  was  guilty,  where  such 
jurors  are  shown  by  counter  affida- 
vits to  be  men  of  good  standing,  and 
deny  the  making  of  the  statements. 
State  v.  Davis  (1898)  6  Ida.  159;  53 
Pac.  678. 

Separation  of  Jury:  The  fact  that 
the  jurors  attend  the  theatre  during 
the  progress  of  a  murder  trial  and 
sit  six  in  one  box  and  six  in  another, 
is  not  such  a  separation  or  misconduct 
of  the  jury  as  to  require  a  new  trial 
in  the  absence  of  any  showing  of  pre- 
judice. State  v.  Levy  (190  4)  9  Ida. 
483;  75  Pac.  227. 

Separation  of  the  jury  prior  to  the 
final  submission  of  the  case  to  them, 
is  not  a  specific  ground  for  new  trial, 
and  while  a  showing  of  such  separa- 
tion in  a  homicide  case  establishes 
prima  facie  the  defendant's  right  to 
a  new  trial,  yet  the  effect  of  such 
showing  may  be  overcome  by  the 
State's  establishing  affirmatively  that 
no  prejudice  resulted  from  the  sepa- 
ration. State  v.  Sly  (1905)  11  Ida. 
110;   80  Pac.  1125. 

The  act  of  a  juror  in  deliberately 
separating  from  his  fellows  after  the 
submission  of  the  case,  explained  only 
by  his  own  uncorroborated  affidavit  to 
the  effect  that  he  spoke  to  no  one 
about  the  case  during  such  separa- 
tion, is  ground  for  a  new  trial.  State  v. 
West  (1905)  11  Ida.  157;  81  Pac.  107. 


Newly  Discovered  Evidence:  A  new 
trial  should  never  be  granted  on  the 
ground  of  newly  discovered  evidence 
when  such  evidence  is  merely  cumu- 
lative, 'nor  when  it  was  easily  within 
the  reach  of  the  defendant,  and,  with 
reasonable  diligence,  could  have  been 
produced  at  the  trial.  State  v.  Davis 
(1898)  6  Ida.  159;  53  Pac.  678. 

A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evi- 
dence, unless  it  is  shown  that  the  in- 
troduction of  such  evidence  might 
change  the  result  of  the  verdict,  and 
sufficient  reason  must  be  shown  why 
such  evidence  could  not  have  been 
presented  at  the  former  trial.  State 
v.  Bond  (1906)  12  Ida.  424;  86  Pac. 
43. 

An  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evi- 
dence will  not  be  granted  unless  due 
diligence  is  shown,  and  it  is  probable 
that  a  different  result  may  follow  an- 
other trial.  State  v.  Williams  (19  06) 
12  Ida.  483;  86  Pac.  53. 

Where  a  defendant  in  a  criminal 
case  assumes  the  risk  of  standing 
trial,  notwithstanding  the  absence  of 
certain  evidence  which  he  deems  ma- 
terial, and  of  which  he  then  knows, 
and  makes  no  application  for  a  con- 
tinuance to  enable  him  to  procure 
such  evidence,  he  cannot  procure  a 
new  trial  on  the  ground  of  newly  dis- 
covered evidence.  State  v.  Cook 
(1907)  13  Ida.  ...;  88  Pac.  240. 

Hearing:  Where  on  motion  for  new 
trial  in  a  criminal  case,  the  defendant 
files  affidavits  that  a  certain  juror, 
previous  to  the  trial,  had  stated  with 
reference  to  the  defendant  that  he 
ought  to  be  hung,  there  is  such  an 
attack  on  the  veracity  of  the  juror 
(who  had  stated  on  his  voir  dire  that 
he  had  expressed  no  opinion  as  to  the 
guilt  of  the  defendant)  as  to  author- 
ize the  reception  of  sustaining  affida- 
vits on  behalf  of  the  State,  to  the  ef- 
fect that  the  juror's  reputation  for 
truth  and  veracity  was  good.  State  v. 
Levy  (1904)   9  Ida.  483;  75  Pac.  227. 

Affidavits  of  jurors  are  not  admissi- 
ble to  impeach  their  verdict  after  the 
same  has  been  rendered.  State  v. 
>>Hgley  (1900)  7  Ida.  292;  62  Pac. 
679. 


Time  for  Application, 

Sec.  7953.  The  application  for  a  new  trial  may  be  made  before 
or  after  judgment;  and  must  be  made  within  ten  days  after  verdict, 
unless  the  court  or  judge  extends  the  time. 


Historical:  Rev.  St.  1887,  Sec.  7  95  3. 
See  Cr.  Pr.  (1864)  Sec.  428. 

California  Legislation:  Different: 
Pen.  Code  1872,  Sec.  1182;  Deering's 
Code,  ib,;  as  amended;  Kerr's  Code, 
t-b 


Time  lor  Application:  An  applica- 
tion for  a  new  trial  must  be  made 
within  ten  days  after  verdict,  unless 
the  time  for  making  the  same  has 
been  extended  by  the  court  or  judge ; 
if  the  application  is  not.  so  made,  an 


Ch.  7. 


ARREST  OF  JUDGMENT 


789 


appeal  from  the  order  denying  a  new 
trial  will  be  dismissed  on  motion. 
State  v.  Dupuis  (1901)  7  Ida.  614;  65 
Pac.  65;  State  v.  Rice  (1901)  7  Ida. 
762;  66  Pac.  87;  State  v.  Davis  (1901) 
7  Ida.  776;  65  Pac.  429;  State  v. 
Davis  (1901)  8  Ida.  115;  66  Pac.  932. 

Sufficiency  of  Application:  A  notice 
of  intention  to  apply  for  a  new  trial, 
served  on  the  District  Attorney  and 
filed  with  the  clerk,  is  not  an  appli- 
cation for  a  new  trial.  State  v. 
Smith  (1897)  5  Ida.  291;  48  Pac. 
1060.     But    where    defendant  serves 


and  files  his  notice  of  intention  to 
move  for  a  new  trial  and  states  there- 
in the  grounds  upon  which  the  appli- 
cation is  based,  and  the  trial  court 
and  the  respective  counsel  treat  such 
notice  as  an  application  for  a  new 
trial,  the  Supreme  Court  will  so  treat 
it,  and  will  not  dismiss  the  appeal 
from  the  order  denying  a  new  trial  on 
the  ground  that  formal  application  for 
a  new  trial  was  not  made.  State  v. 
Wright  (1906)  12  Ida.  212;  85  Pac. 
493. 


CHAPTER  7. 
ARREST  OF  JUDGMENT. 


Section 

7960.  Grounds  for  motion. 

7961.  Arrest  without  motion. 

7962.  Effect  of  sustaining  motion. 


Section 

7963.     Discharge  or  detention  of  de- 
fendant. 


Grounds  for  Motion. 

Sec.  7960.  A  motion  in  arrest  of  judgment  is  an  application  on 
the  part  of  the  defendant  that  no  judgment  be  rendered  on  a  plea 
or  verdict  of  guilty,  or  on  a  verdict  against  the  defendant  on  a  plea 
of  a  former  conviction  or  acquittal.  It  may  be  founded  on  anf  of 
the  defects  in  the  indictment  that  are  grounds  of  demurrer,  unless 
the  objection  to  the  indictment  has  been  waived  by  a  failure  to 
demur,  and  must  be  made  before  or  at  the  time  the  defendant  is 
called  for  judgment. 


Historical:  Rev.  St.  1887,  Sec.  7960. 
See  Cr.  Pr.    (1864)  Sees.  429,  431. 

California  Legislation:  Similar:  Pen. 
Code  1872,  Sec.  1185;  as  amended: 
Deering's  Code,  ib.;  further  amended: 
Kerr's  Code,  ib. 

Cited:  State  v.  Alcorn  (1901)  7  Ida. 
599;  64  Pac.  1014. 


Defects  in  Indictment:  A  defect 
in  an  indictment,  in  that  it  fails  to 
give  the  legal  appellation  of  the  of- 
fense charged,  cannot  be  reached  by 
a  motion  in  arrest.  People  v.  Staple- 
ton  (1884)  2  Ida.  47;  3  Pac.  6. 


Arrest  Without  Motion. 

Sec.  7961.  The  court  may  also,  on  its  own  view  of  any  of  these 
defects,  arrest  the  judgment  without  motion. 


Historical:  Rev.  St.  1887,  Sec.  7961. 
Cr.  Pr.  (1864)  Sec.  430. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1186;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Effect  of  Sustaining  Motion. 

Sec.  7962.  The  effect  of  allowing  a  motion  in  arrest  of  judgment 
is  to  place  the  defendant  in  the  same  situation  in  which  he  wa* 
before  the  indictment  was  found. 


Historical:  Rev.  St.  1887,  Sec.  7962. 
Cr.  Pr.  (1864)  Sec.  432. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1187;  similar  as 
amended:  Deering's  Code,  ib.;  as 
amended:    Kerr's  Code,  ib. 


Discharge  or  Detention  of  Defendant. 

Sec.  7963.  If,  from  the  evidence  on  the  trial,  there  is  reason  to 
believe  the  defendant  guilty,  and  a  new  indictment  can  be  framed, 
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upon  which  he  may  be  convicted,  the  court  may  order  him  to  be  re- 
committed to  the  officer  of  the  proper  county,  or  admitted  to  bail 
anew,  to  answer  the  new  indictment.  If  the  evidence  shows  him 
guilty  of  another  offense,  he  must  be  committed  or  held  thereon, 
and  in  neither  case  shall  the  verdict  be  a  bar  to  another  prosecution 
or  indictment.  But  if  no  evidence  appears  sufficient  to  charge  him 
with  any  offense,  he  must,  if  in  custody,  be  discharged ;  or  if  admitted 
to  bail,  his  bail  is  exonerated ;  or  if  money  has  been  deposited  instead 
of  bail,  it  must  be  refunded  to  the  defendant;  and  the  arrest  of 
judgment  shall  operate  as  an  acquittal  of  the  charge  upon  which 
the  indictment  was  founded. 


Historical:  Rev.  St.  1887,  Sec.  7963. 
Cr.  Pr.   (18G4)   See.  433. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1188;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib- 


TITLE  8. 

OF  JUDGMENT  AND  EXECUTION. 

Chapter 
'       2.  .  The  execution. 

CHAPTER  1. 
THE  JUDGMENT. 

Section 

79  80.     Time  for  judgment. 

7981.  Determination     of     degree  of 
crime. 

7982.  Presence  of  defendant. 

7983.  Defendant  to   be   brought  be- 
fore court. 

7  984.    Bench  warrant  to  enforce  at- 
tendance. 

7985.  Clerk  to  issue  warrant. 

798  6.  Form  of  warrant. 

7  987.  Service  of  warrant. 

79  88.  Arrest  of  defendant. 

7"9-89.  Arraignment  for  sentence. 

Time  for  Judgment. 

Sec.  7980.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant  on  the  plea  of  a  former  conviction  or  acquittal, 
if  the  judgment  be  not  arrested  or  a  new  trial  granted,  the  court 
must  appoint  a  time  for  pronouncing  judgment,  which,  in  cases  of 
felony,  must  be  at  least  two  days  after  the  verdict,  if  the  court  intend 
to  remain  in  session  so  long;  but  if  not,  then  at  as  remote  a  time 
as  can  reasonably  be  allowed. 

Historical:  Rev.  St.  1887,  Sec.  7980. 
See  Cr.  Pr.   (1864)  Sees.  434,  435. 

California  Legislation:  Similar  with 
additional  sentence:    Pen.  Code  1872, 

Determination  of  Degree  of  Crime. 

Sec.  7981.    Upon  a  plea  of  guilty  of  a  crime  distinguished  or  di- 


Chapter 
1.    The  judgment 


Section 

7990.  Grounds  for  withholding  judg- 
ment. 

7991.  Pronouncement  of  judgment. 

7992.  Summary  inquiry  into  mitigat- 
ing or  aggravating  circum- 
stances. 

7993.  Same:  Examination  of  wit- 
nesses. 

79  94.  Imprisonment  upon  failure  to 
pay  fine. 

7  995.    Lien  of  judgment  for  fine. 

7  996.    Entry  of  judgment:  Record. 


Sec.  1191;  same  as  amended:  Deer- 
ing's  Code,  ib.;  similar  as  amended: 
Kerr's  Code,  ib. 
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vided  into  degrees,  the  court  must,  before  passing  sentence,  determine 
the  degree. 


Historical:  Rev.  St.  1887,  Sec.  7981. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1192;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Presence  of  Defendant. 

Sec.  7982.  For  the  purpose  of  judgment,  if  the  conviction  is  for 
felony,  the  defendant  must  be  personally  present;  if  for  a  misde- 
meanor, judgment  may  be  pronounced  in  his  absence. 


Historical:  Rev.  St.  1887,  Sec.  7982. 
Cr.  Pr.  (1864)  Sec.  436. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1193;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


f 


Defendant  to  Be  Brought  Before  Court. 

Sec.  7983.  When  the  defendant  is  in  custody,  the  court  may  direct 
the  officer  in  whose  custody  he  is  to  bring  him  before  it  for  judgment, 
and  the  officer  must  do  so. 


Historical:  Rev.  St.  1887,  Sec.  7983. 
See  Cr.  Pr.   (1864)   Sec.  437. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1194;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Bench  Warrant  to  Enforce  Attendance. 

Sec.  7984.  If  the  defendant  has  been  discharged  on  bail,  or  has 
deposited  money  instead  thereof,  and  does  not  appear  for  judgment 
when  his  personal  appearance  is  necessary,  the  court,  in  addition 
to  the  forfeiture  of  the  undertaking  of  bail,  or  of  the  money  de- 
posited, may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 


Historical:  Rev.  St.  1887,  Sec.  7984. 
Cr.  Pr.   (1864)   Sec.  438. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1195;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Clerk  to  Issue  Warrant. 

Sec.  7985.  The  clerk,  on  the  application  of  the  prosecuting  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court  be  sitting 
or  not,  issue  a  bench  warrant  into  one  or  more  counties. 


Code  1872,  Sec.  1196;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  7985. 
Cr.  Pr.   (1864)   Sec.  439. 

California  Legislation:    Same:  Pen. 

Form  of  Warrant. 

Sec.  7986.  The  bench  warrant  must  be  substantially  in  the  fol- 
lowing form: 

County  of  . 

The  State  of  Idaho,  to  any  sheriff,  constable,  marshal,  or  police- 
man in  this  State: 

A.  B.,  having  been  on  the    day  of   ,  A.  D.  nineteen 

hundred  and   ,  duly  convicted  in  the  District  Court  of  the 

Judicial  District  of  the  State  of  Idaho,  in  and  for  the  County 
-,  of  the  crime  of    (designating  it  generally), 


of  — 

you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment;  or  if  the  court 
has  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  sheriff  of  the  County  of   . 
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Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this 

—  day  of   ,  A.  D.  nineteen  hundred  and   . 

By  order  of  the  court. 
(Seal.) 


E.  F.,  Clerk 


Historical:  Rev.  St.  1887,  Sec.  7986. 
Cr.  Pr.  (1864)  Sec.  440. 

California     Legislation :  Similar: 


Pen.  Code  1872,  Sec.  1197;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Service  of  Warrant. 

Sec.  7987.  The  bench  warrant  may  be  served  in  any  county  in 
the  same  manner  as  a  warrant  of  arrest,  and  when  served  in  another 
county  it  need  not  be  indorsed  by  a  magistrate  of  that  county. 


Historical:  Rev.  St.  1887,  Sec.  7987. 
Cr.  Pr.  (1864)   Sec.  441. 

California  Legislation:    Same:  Pen. 


I 


Code  1872,  Sec.  1198;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arrest  of  Defendant. 

Sec.  7988.  Whether  the  bench  warrant  is  served  in  the  county  m 
which  it  was  issued  or  in  another  county,  the  officer  must  arrest  the 
defendant  and  bring  him  before  the  court  or  commit  him  to  the 
officer  mentioned  in  the  warrant,  according  to  the  command  thereof. 


Historical:  Rev.  St.  1887,  Sec.  7988. 
Cr.  Pr.  (1864)  Sec.  442. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1199;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arraignment  for  Sentence. 

Sec.  7989.  When  the  defendant  appears  for  judgment  he  must 
be  informed  by  the  court,  or  by  the  clerk,  under  its  direction,  of  the 
nature  of  the  indictment  and  of  his  plea,  and  the  verdict  if  any 
thereon,  and  must  be  asked  whether  he  has  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced  against  him. 


Historical:  Rev.  St.  1887,  Sec. 
Cr.  Pr.   (1864)  Sec.  443. 


7989. 


California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1200;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Grounds  for  Withholding  Judgment. 

Sec.  7990.    He  may  show,  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there 
is  reasonable  ground  for  believing  him  to  be  insane,  the  question  of  in- 
sanity must  be  tried  as  provided  in  Chapter  6,  Title  10,  Part  2,  of 
this  Code.  If,  upon  the  trial  of  that  question,  the  jury  find  that  he 
is  sane,  judgment  must  be  pronounced,  but  if  they  find  him  insane, 
he  must  be  committed  to  the  State  Insane  Asylum  until  he  becomes 
sane;  and  when  notice  is  given  of  that  fact,  as  provided  in  said 
chapter,  he  must  be  brought  before  the  court  for  judgment; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment 
or  for  a  new  trial,  in  which  case  the  court  may,  in  its  discretion, 
order  the  judgment  to  be  deferred,  and  proceed  to  decide  upon  the 
motion  in  arrest  of  judgment  or  for  a  new  trial. 


Historical:  Rev.  St.  1887,  Sec.  79  90. 
Cr.  Pr.  (1864)  Sec.  444. 

California  Legislation:  Same  except 
"In  Section  13  72"  for  "in  said  chap- 


ter", subd.  1,  line  7,  and  "lunatic"  for 
"insane"  asylum:  Pen.  Code  1872, 
Sec.  12  01;  Deering's  Code,  ib.;  similar 
as  amended:    Kerr's  Code,  ib. 
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Pronouncement  ©f  Judgment. 

Sec.  7991.  If  no  sufficient  cause  is  alleged  or  appears  to  the  court 
why  judgment  should  not  be  pronounced,  it  must  thereupon  be 
rendered. 


Historical:  Rev.  St 
Cr.   Pr.    (1864)  Sec. 

California  Legislation : 


1887,  Sec. 
445. 


7991. 


Same:  Pen. 


Code  1872,  Sec.  1202;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Inquiry  Into  Mitigating  or  Aggravating  Circumstances. 

Sec.  7992.  After  a  plea  or  verdict  of  guilty,  where  a  discretion 
is  conferred  upon  the  court  as  to  the  extent  of  the  punishment,  the 
court,  upon  the  oral  suggestion  of  either  party  that  there  are  cir- 
cumstances which  may  be  properly  taken  into  view  either  in  aggrava- 
tion or  mitigation  of  the  punishment,  may,  in  its  discretion,  hear 
the  same  summarily,  at  a  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct. 


Historical:   Rev.  St.  1887,  Sec.  7992. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1203;  Deering's  Code, 


ib.;  similar  with  additional  provisions 
as  amended:    Kerr's  Code,  ib. 


Same:   Examination  of  Witnesses. 

Sec.  7993.  The  circumstances  must  be  presented  by  the  testimony 
of  witnesses  examined  in  open  court,  except  that  when  a  witness  is 
so  sick  or  infirm  as  to  be  unable  to  attend,  his  deposition  may  be 
taken  by  a  magistrate  of  the  county,  out  of  court,  upon  such  notice 
to  the  adverse  party  as  the  court  may  direct.  No  affidavit  or  testi- 
mony, or  representation  of  any  kind,  verbal  or  written,  can  be  offered 
to  or  received  by  the  court,  or  a  judge  thereof,  in  aggravation  or 
mitigation  of  the  punishment,  except  as  provided  in  this  and  the 
preceding  section. 


Historical:  Rev.  St.  188  7,  Sec.  7993. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1204;  Deering's  Code, 
ib.;    Kerr's  Code,  ib. 


Imprisonment  Upon  Failure  to  Pay  Fine. 

Sec.  7994.  A  judgment  that  the  defendant  pay  a  fine,  or  pay  costs, 
or  pay  both  fine  and  costs,  may  also  direct  that  defendant  be  im- 
prisoned until  the  fine,  or  costs,  or  both  fine  and  costs,  have  been 
satisfied;  specifying  the  extent  of  the  imprisonment,  which  cannot 
exceed  one  day  for  every  two  dollars  of  the  fine,  costs,  or  fine  and 
costs,  as  the  case  may  be. 


Historical:  Rev.  St.  1887,  Sec.  7  994 
(See  Cr.  Pr.  (1864)  Sec.  447);  amend 
ed  Laws  1899,  379,  Sec.  1. 

California  Legislation:  Similar  as  to 
fine,  costs  not  mentioned:  Pen. 
1872,  Sec.  1205;  as  amended: 


Code 
Deer- 


ib. 


ing's  Code,  ib.;  Kerr's  Code, 

Cross  Reference:  Similar 
relating  to  probate  and 
courts:     Sec.  8300. 

Sufficiency  of  Judgment: 

ment  that  the  defendant  pay  a  fine 
of  $1000  and  be  remanded  to  the  cus- 
tody of  the  sheriff  to  be  confined  in 


provision 
justice's 

A  judg- 


the  county  jail,  and  unless  the 
fine  be  paid  within  thirty  days,  to 
the  Territorial  Prison,  to  be 
there  confined  until  the  fine  is 
paid,  not  exceeding  two  years  from 
the  date  of  the  sentence,  and  that 
on  payment  of  the  fine  the  defendant 
be  released  from  custody  and  confine- 
ment, is  not  sufficiently  definite,  and, 
when  brought  before  the  Supreme 
Court  for  review,  will  be  vacated  with 
directions  to  the  trial  court  to  pro- 
nounce such  judgment  as  may  seem 
proper.  Territory  v.  Guthrie  (1888) 
2  Ida.  432;   17  Pac.  39. 
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Lien  of  Judgment  for  Fine. 

Sec.  7995.  A  judgment  that  the  defendant  pay  a  fine,  pay  costs, 
or  pay  fine  and  costs,  constitutes  a  lien  in  like  manner  as  a  judgment 
for  money  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  7995, 
(Cr.  Pr.  (1864)  Sec.  448);  amended 
Laws  1899,  379,  Sec.  2. 

California  Legislation :  Same  except 
"pay  costs,    or    pay    fine  and  costs" 


omitted,  and  "rendered"  inserted  after 
"money",  line  3:  Pen.  Code  1872,  Sec. 
12  06;  Deering's  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ib. 


Entry  of  Judgment:  Record. 

Sec.  7996.  When  judgment  upon  a  conviction  is  rendered,  the 
clerk  must  enter  the  same  upon  the  minutes,  stating  briefly  the 
offense  for  which  the  conviction  was  had,  and  must  within  five  days 
annex  together  and  file  the  following  papers,  which  constitute  a 
record  of  the  action : 

1.  A  copy  of  the  minutes  of  a  challenge  interposed  by  the  de- 
fendant to  the  panel  of  the  grand  jury,  or  to  an  individual  grand 
juror,  and  the  proceedings  and  decision  thereon; 

2.  The  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer ; 

3.  A  copy  of  the  minutes  of  a  challenge  interposed  to  the  panel 
of  the  trial  jury  or  to  an  individual  juror,  and  the  proceedings  and 
decision  thereon; 

4.  A  copy  of  the  minutes  of  the  trial; 

5.  A  copy  of  the  minutes  of  the  judgment; 

6.  The  bill  of  exceptions,  if  there  be  one; 

7.  The  written  charges  asked  of  the  court,  and  refused,  if  there 
be  any; 

8.  A  copy  of  all  charges  given  and  of  the  indorsements  thereon. 


Historical:  Rev.  St.  1887,  Sec.  7  996. 
See  Cr.  Pr.  (1864)  Sec.  449. 

California  Legislation:  Same  except 
"and  the  fact  of  a  prior  conviction  (if 
one)"  inserted  after  "had",  line  3: 
Pen.  Code  1872,  Sec.  1207;  different  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:   Kerr's  Code,  ib. 

Contents  of  Record:  Instructions 
given  by  the  court  on  its  own  motion 
constitute  no  -part  of  the  record  and 
must  be  embodied  in  a  bill  of  excep- 
tions. People  v.  Walter  (1871)  1  Ida. 
386;  State  v.  Suttles  (1907)  13  Ida. 
.  .  ..;   88  Pac.  238. 

Neither  the  arraignment  nor  a  copy 
of  the  minutes  thereof  is  a  part  of 
the  record  in  a  criminal  action.  Peo- 
ple v.  Ah  Hop  (1878)    1  Ida.  698. 

The  record  need  not  show  that  the 
officer  in  charge  of  the  jury  was 
sworn,  nor  that  the  jury  was  admon- 
ished at  each  adjournment;  failure  to 


comply  with  those  requirements  of  the 
law  must  be  shown  by  a  bill  of  excep- 
tions. People  v.  Waters  (1874)  1  Ida. 
560.  The  record  need  not  show  that 
the  defendant  was  instructed  as  to  his 
right  to  challenge  an  individual  juror, 
as  required  by  Section  782  6,  nor  that 
the  jury  were  admonished  at  each  ad- 
journment of  the  court,  as  required 
by  Section  7881.  State  v.  Suttles 
(1907)  13  Ida.  ...;  88  Pac.  238. 

Appellate  Review:  A  matter  not 
made  a  part  of  the  record  by  statute 
must  be  made  so  by  a  bill  of  excep- 
tions in  order  to  be  available  on  ap- 
peal. People  v.  Ah  Hop  (1878)  1  Ida. 
698. 

On  appeal  from  the  judgment  alone, 
no  objection  or  exception  may  be  con- 
sidered that  does  not  appear  from  the 
record  or  judgment  roll,  as  defined  by 
this  section.  State  v.  Suttles  (1997) 
13  Ida.  .  . . ;  88  Pac.  238. 
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Section 

8007.  Execution  of  judgment  of 
imprisonment. 

8008.  Delivery  of  defendant  to  Pen- 
tentiary  guard. 

8009.  Death  warrant  and  confine- 
ment thereunder. 

8010.  Conviction  of  murder:  Trans- 
mission of  statement  to  Gov- 
ernor. 

8011.  Governor  may  require  opinion 
on  statement. 

8012.  Suspension  of  judgment  of 
death. 

8013.  Inquiry  as  to  defendant's  san- 
ity. 


Section 

8014.  Production  of  witnesses. 

8015.  Certificate  of  inquisition. 

8016.  Proceedings  upon  finding. 

8017.  Proceedings  when  female  sup- 
posed to  be  pregnant. 

8918.    Finding    of    jury    in  case  of 
pregnancy. 

8019.     Order  for   execution   of  judg- 
ment of  death. 

8  020.     Infliction  of  death  penalty. 

8021.  Same. 

8022.  Return  of  death  warrant. 


Authority  for  Execution  of  Judgment. 

Sec.  8005.  When  a  judgment,  other  than  of  death,  has  been  pro- 
nounced, a  certified  copy  of  the  entry  thereof  upon  the  minutes  must 
be  forthwith  furnished  to  the  officer  whose  duty  it  is  to  execute  the 
judgment,  and  no  other  warrant  or  authority  is  necessary  to  justify 
or  require  its  execution. 


Historical:  Rev.  St.  18  87,  Sec.  8005. 
See  Cr.  Pr.  (1864)  Sec.  450. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1213;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Execution  on  Judgment  for  Fine. 

Sec.  8006.  If  the  judgment  is  for  the  payment  of  a  fine,  or  costs, 
or  fine  and  costs,  only,  execution  may  be  issued  thereon  as  on  a 
judgment  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  8006, 
(Cr.  Pr.  (1864)  Sec.  451),  amended 
Laws  1899,   379,  Sec.  3. 

Calif ontia  Legislation:  Similar  as  to 


fine,  costs  not  mentioned:  Pen.  Code 
1872,  Sec.  1214;  as  amended:  Deer- 
ing's Code,  ib.;  Kerr's  Code,  ib. 


Execution  of  Judgment  of  Imprisonment. 

Sec.  8007.  If  the  judgment  is  for  imprisonment,  or  a  fine  and 
imprisonment  until  it  be  paid,  the  defendant  must  forthwith  be  com- 
mitted to  the  custody  of  the  proper  officer,  and  by  him  detained 
until  the  judgment  is  complied  with. 


Historical:  Rev.  St.  1887,  Sec.  8007. 
Cr.  Pr.  (1864)   Sec.  452. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1215;  Deering's  Code, 
ib.;  additional  provision  as  amended: 
Kerr's  Code,  ib. 


Delivery  of  Defendant  to  Penitentiary  Guard. 

Sec.  8008.  If  judgment  is  for  imprisonment  in  the  State  Prison, 
or  for  the  infliction  of  the  death  penalty,  the  sheriff  of  the  county 
must,  upon  receipt  of  the  certified  copy  of  judgment,  hold  the  prisoner 
in  his  custody  until  demand  for  such  prisoner  is  made  upon  him  by 
the  duly  authorized  guard  of  said  prison,  who  may  be  sent  to  convey 
such  prisoner  to  the  State  Prison.  When  such  demand  is  made  upon 
the  sheriff  by  said  guard,  the  sheriff  shall  deliver  the  prisoner  and 
said  copy  of  the  judgment  to  said  guard,  and  take  a  receipt  from 
said  guard  for  the  prisoner  and  said  copy  of  the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  8008, 
amended  Laws  1899,  340,  Sec.  2. 
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Death  Warrant  and  Confinement  Thereunder. 

Sec.  8009.  Whenever  a  person  is  convicted  of  a  crime  the  penalty 
for  which  is  death,  and  such  convicted  person  be  sentenced  to  suffer 
the  penalty  of  death,  the  judge  passing  such  sentence  shall  designate 
in  the  warrant  of  conviction  a  day  on  which  the  judgment  is  to  be 
executed,  which  must  not  be  less  than  thirty  nor  more  than  sixty 
days  from  the  date  of  said  judgment.  Said  warrant  shall  be  directed 
to  the  warden  of  the  State  Penitentiary  of  this  State,  commanding 
said  warden  to  do  execution  of  the  sentence  imposed  as  aforesaid, 
within  the  time  designated  in  said  warrant,  and  shall  be  delivered 
to  the  sheriff  of  the  county  wherein  said  conviction  is  had,  who  shall 
deliver  the  same  to  the  warden  of  the  State  Penitentiary  or  his 
authorized  guard  at  the  time  of  the  delivery  of  the  person,  and  copy 
of  the  judgment  as  herein  provided  for.  The  said  warden  of  the 
State  Penitentiary  shall  keep  said  convicted  person  in  solitary  con- 
finement until  the  infliction  of  the  death  penalty;  and  no  person 
shall  be  allowed  access  to  the  said  convict,  except  his  attendants, 
counsel,  physician,  spiritual  adviser  of  his  own  selection,  and  mem- 
bers of  his  own.  family,  and  then  only  in  accordance  with  the  prison 
rules. 


Historical:  Rev.  St.  1887,  Sec.  8009, 
amended  Laws  1899,  340,  Sec.  3. 

California  Legislation:       See  Pen. 


Code  1872,  Sec.  1217;  Deering's  Code, 
ib.;  as  amended:   Kerr's  Code,  ib. 


Conviction  of  Murder:  Transmission  of  Statement  to  Governor. 

Sec.  8010.  The  judge  of  the  court  at  which  a  conviction  for  mur- 
der is  had,  must,  immediately  after  the  conviction,  transmit  to  the 
Governor,  by  mail  or  otherwise,  a  statement  of  the  conviction  and 
judgment,  and  of  the  testimony  given  at  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  8010. 
Cr.  Pr.  (1864)  Sec.  454. 

Same:  Pen. 


California  Legislation : 


Code  1872,  Sec.  1218;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Governor  May  Require  Opinion  on  Statement. 

See.  8011.  The  Governor  may  thereupon  require  the  opinion  of 
the  Justices  of  the  Supreme  Court  and  of  the  Attorney  General,  or 
any  of  them,  upon  the  statement  so  furnished. 


Historical:  Rev.  St.  1887,  Sec.  8011. 
Cr.  Pr.  (1864>  Sec.  455. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1219;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Suspension  of  Judgment  of  Death. 

Sec.  8012.  No  judge,  court  or  officer,  other  than  the  Governor, 
can  suspend  the  execution  of  a  judgment  of  death,  except  the  sheriff, 
as  provided  in  the  six  succeeding  sections,  unless  an  appeal  is  taken. 


Historical:  Rev.  St.  18  87,  Sec.  8012. 
See  Cr.  Pr.  (1864>  Sec.  456. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1220;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Cross  Refei'oiice:      Governor  may- 


grant  respites 
of  convictions 


or  reprieves  in  all  cases 
for  offenses  against  the 
State  except  treason  or  conviction  on 
impeachment,  but  such  respite  or  re- 
prieve shall  not  extend  beyond  the 
next  session  of  the  Board  of  Pardons. 
Const.  Art.  4,  Sec.  7. 
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Inquiry  as  to  Defendant's  Sanity. 

Sec.  8013.  If,  after  judgment  of  death,  there  is  good  reason  to 
suppose  that  the  defendant  has  become  insane,  the  sheriff  of  the 
county,  with  the  concurrence  of  the  judge  of  the  court  by  which  the 
judgment  was  rendered,  may  summon  from  the  list  of  jurors  selected 
by  the  commissioners  for  the  year,  a  jury  of  twelve  persons  to  inquire 
into  the  supposed  insanity,  and  must  give  immediate  notice  thereof 
to  the  prosecuting  attorney  of  the  county. 


Historical:  Rev.  St.  1887,  Sec.  8013. 
Cr.  Pr.   (1864)  Sec.  457. 

California  Legislation:  Same  except 
"supervisors"     for  "commissioners", 


line  5:  Pen.  Code  1872,  Sec.  1221; 
Deering's  Code,  ib.;  similar  as  amend- 
ed:   Kerr's  Code,  ib. 


Production  of  Witnesses. 

Sec.  8014.  The  prosecuting  attorney  must  attend  the  inquisition, 
and  may  produce  witnesses  before  the  jury,  for  which  purpose  he 
may  issue  process  in  the  same  manner  as  for  witnesses  to  attend 
before  the  grand  jury,  and  disobedience  thereto  may  be  punished 
in  like  manner  as  disobedience  to  process  issued  by  the  court. 


Historical:  Rev.  St.  1887,  Sec.  8014. 
Cr.  Pr.   (1864)  Sec.  458. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1222;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Cross  Reference:  Process  for  wit- 
nesses before  the  grand  jury:  Sec. 
7635. 


Certificate  of  Inquisition. 

Sec.  8015.  A  certificate  of  the  inquisition  must  be  signed  by  the 
jurors  and  the  sheriff,  and  filed  with  the  clerk  of  the  court  in  which 
the  conviction  was  had. 


Historical:  Rev.  St.  1887,  Sec.  8015. 
Cr.  Pr.  (1864)  Sec.  459. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1223;  Deering's  Code, 
ib.;  different  as  amended:  Kerr's 
Code,  ib. 


Proceedings  Upon  Finding. 

Sec.  8016.  If  it  is  found  by  the  inquisition  that  the  defendant  is 
sane,  the  sheriff  must  execute  the  judgment;  but  if  it  is  found  that 
he  is  insane,  the  sheriff  must  suspend  the  execution  of  the  judgment 
until  he  receives  a  warrant  from  the  Governor  or  from  the  judge 
of  the  court  by  which  the  judgment  was  rendered  directing  the  ex- 
ecution of  the  judgment.  If  the  inquisition  finds  that  the  defendant 
is  insane,  the  sheriff  must  immediately  transmit  it  to  the  Governor, 
who  may,  when  the  defendant  becomes  sane,  issue  a  warrant  ap- 
pointing a  day  for  the  execution  of  the  judgment. 


Historical:  Rev.  St.  1887,  Sec.  8  016. 
Cr.  Pr.  (1864)  Sec.  460. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1224;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Proceedings  When  Female  Supposed  to  Be  Pregnant. 

Sec.  8017.  If  there  is  good  reason  to  suppose  that  a  female  against 
whom  a  judgment  of  death  is  rendered  is  pregnant,  the  sheriff  of 
the  county,  with  the  concurrence  of  the  judge  of  the  court  by  which 
the  judgment  was  rendered,  may  summon  a  jury  of  three  physicians 
to  inquire  into  the  su^poded  pregnancy.    Immediate  notice  thereof 
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must  be  given  to  the  prosecuting  attorney  of  the  county,  and  the 
provisions  of  Sections  8014  and  8015  apply  to  the  proceedings  upon 
the  inquisition. 


Historical:  Rev.  St.  1887,  Sec.  8017. 
Cr.  Pr.  (1864)  Sec.  462. 

California  Legislation :  Same  except 
"1222  and  1223"  for  "8614  and  8015": 


Pen.  Code  1872,  Sec.  1225;  Deering's 
Code,  ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Finding  of  Jury  in  Case  of  Pregnancy. 

Sec.  8018.  If  it  is  found  by  the  inquisition  that  the  female  is  not 
pregnant,  the  sheriff  must  execute  the  judgment;  if  it  is  found  that 
she  is  pregnant,  the  sheriff  must  suspend  the  execution  of  the  judg- 
ment, and  transmit  the  inquisition  to  the  Governor.  When  the 
Governor  is  satisfied  that  the  female  is  no  longer  pregnant,  he  may 
issue  his  warrant  appointing  a  day  for  the  execution  of  the  judgment. 


Historical:  Rev.  St.  188  7,  Sec.  8018. 
Cr.  Pr.  (1864)  Sees.  463,  464. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1226;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Order  for  Execution  of  Judgment  of  Death. 

Sec.  8019.  If  for  any  reason  a  judgment  of  death  has  not  been 
executed,  and  it  remains  in  force,  the  court  in  which  the  conviction 
was  had,  on  the  application  of  the  prosecuting  attorney,  must  order 
the  defendant  to  be  brought  before  it,  or  if  he  is  at  large  a  warrant 
for  his  apprehension  may  be  issued.  Upon  the  defendant  being 
brought  before  the  court,  the  court  must  inquire  into  the  facts,  and 
if  no  legal  reason  exists  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  warden  execute  the  judgment  at  a  specified 
time.    The  warden  must  execute  the  judgment  acc^^mgly. 

Historical:  Rev.  St.  1887,  Sec.  8019. 
(See  Cr.  Pr.  (1864)  Sees.  465,  466); 
amended  Laws  1899,  340,  Sec.  4. 

Infliction  of  Death  Penalty. 

Sec.  8020.  The  punishment  of  death  must  be  inflicted  by  hanging 
the  defendant  by  the  neck  until  he  is  dead. 


Historical:  Rev.  St.  1887,  Sec.  8020. 
Cr.  Pr.  (1864)  Sec.  467. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1228;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same. 

Sec.  8021.  The  State  Prison  Board  of  the  State,  at  the  expense 
of  the  State  of  Idaho,  shall  provide  a  suitable  room  or  place,  closed 
from  public  view  within  the  walls  of  the  State  Penitentiary,  and 
therein  erect  and  construct  the  necessary  scaffolding,  traps  and  ap- 
pliances requisite  for  carrying  into  execution  the  death  penalty;  and 
the  punishment  of  death  must,  when  pronounced  by  sentence  in  this 
State,  in  each  and  every  case,  be  inflicted  by  the  warden,  in  the 
State  Penitentiary,  in  the  room  or  place,  and  with  the  appliances 
aforesaid,  by  hanging  said  convict  by  the  neck  until  he  shall  be  dead. 


Historical:  Rev.  St.  18  87,  Sec.  8021, 
amended  Laws  1899,  340,  Sec.  5. 

Cited:    Davis   v.   Burke    (1900)  21 


Sup.  Ct.  Rep.  210;  179  U.  S.  399;  45 
S.  C.  R.  (Law  Ed.)  249. 

Not  Retroactive:     This  section  as 
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amended  applies  only  to  future  of- 
fenses, and  one  convicted  of  an  of- 
fense committed  prior  to  its  passage 
and  sentenced  to  be  hung',  should  be 
executed  in  accordance  with  the  origi- 


nal section  prior  to  the  amendment, 
which  provided  for  the  execution  of 
the  sentence  by  the  sheriff  of  the 
county.  In  re  Davis  (1899)  6  Ida.  766; 
59  Pac.  544. 


Return  of  Death  Warrant. 

See.  8022.  After  the  execution,  the  warden  must  make  a  return 
upon  the  death  warant,  showing  the  time,  mode  and  manner  in  which 
it  was  executed. 


Historical:  Rev.  St.  1887,  Sec.  8022, 
amended  Laws  18  99,  340,  Sec.  6. 

California  J^esislation:   Same  except 


"sheriff"  for  "warden":  Pen.  Code 
1872,  Sec.  1230;  Deering's  Code,  ib.; 
similar  as  amended:  Kerr's  Code,  ib. 


TITLE  9. 

OF  APPEALS  TO  THE  SUPREME  COURT. 


Chapter 

1.  Taking-  of  appeal. 

2.  Dismissing  appeals. 


Chapter 

3.  Argument  of  the  appeal. 

4.  Judgment  upon  appeal. 


CHAPTER  1. 
TAKING  OF  APPEAL. 


Section 

8040. 

8041. 

8042. 

8043. 

8044. 

8045. 


Who  may  appeal. 
Designation  of  parties. 
Appeal  by  defendant. 
Appeal  by  State. 
Time  for  appeal. 
Notice  of  appeal. 


Section 
8046. 
8047. 
8048. 
8049. 
8050. 


Service  of  notice. 
Effect  of  appeal  by  State. 
Stay  6f  execution. 
Same:    Custody  of 
Same:    Remand  of 


defendant, 
defendant. 


80  51.     Duty  of  clerk  upon  appeal 


Who  May  Appeal. 

Sec.  8040.  Either  party  in  a  criminal  action  in  the  District  Court 
may  appeal  to  the  Supreme  Court,  on  questions  of  law  alone,  as  pre- 
scribed in  this  chapter. 


Historical:  Rev.  St.  18  87,  Sec.  8040. 
See  Cr.  Pr.  (1864)  Sees.  468,  469. 

California  Legislation :  Same  except 
"amounting  to  a  felony"  for  "in  the 
District  Court":  Pen.  Code  1872,  Sec. 
1235;  Deeriftg's  Code,  ib.;  similar  as 
amended:    Kerr's  Code,  ib. 

Scope  of  Review:  The  Supreme 
Court  cannot  upon  appeal  in  a  crimi- 
nal case  review  the  facts  to  determine 
whether  the  verdict  is  contrary  to  the 


evidence,  but  is  confined  to  the  consid- 
eration of  errors  of  law.  People  v.  Ah 
Hop  (1878)  1  Ida.  698.  The  evidence 
may  be  reviewed  only  by  an  appeal 
from  an  order  denying  a  new  trial. 
People  v.  Pierson  (1884)  2  Ida.  76;  3 
Pac.  688.  Errors  of  law  in  the  ad- 
mission of  evidence  may  be  reviewed 
but  conflicting  evidence  cannot  be 
weighed.  U.  S.  v.  Camp  (1886)  2  Ida. 
231;  10  Pac.  226. 


Designation  of  Parties. 

Sec.  8041.  The  party  appealing  is  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent,  but  the  title  of  the  action  is 
not  changed  in  consequence  of  the  appeal. 


Historical:  Rev.  St.  1887,  Sec.  8041. 
See  Cr.  Pr.  (1864)  Sec.  470. 

California  Liegifclation :    Same:  Pen. 


Code  1872,  Bee.  1236;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Sec. 


Appeal  fcy  Defendant. 

8(M2.    An  appeal  may  be  taken  by  the  defendant: 
From  a  final  judgment  of  conviction; 
From  an  order  denjnng  a  motion  for  a  new  trial; 
From  any  order  made  after  judgment,  affecting  the  substan- 


1. 
2. 
3. 


tial  rights  of  the  party. 

Historical:  Rev.  St.  188  7,  Sec.  8042. 
See  Cr.  Pr.  (1864)  Sec.  471. 

California  Legislation :  Same:  Pen. 
Code,  1872,  Sec.  1237;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  In  re  Neil  (1906)  12  Ida. 
749;  87  Pac.  881. 

What  Constitutes  a  Judgment:  A 


court  minute,  reciting  that  a  copy  of 
the  justice's  docket  is  ordered  stricken 
from  the  files,  and  the  motion  of  the 
county  attorney  to  dismiss  the  action 
is  .  sustained,  does  not  constitute  a 
judgment  from  which  an  appeal  may 
be  taken.  State  v.  Barnard  (1907)  13 
Ida.   .  .  . :   90  Pac.  1. 


Appeal  by  State. 

Sec.  8043.    An  appeal  may  be  taken  by  the  State: 

1.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the 
indictment  or  information; 

2.  From  an  order  granting  a  new  trial; 

3.  From  an  order  arresting  judgment; 

4.  From  an  order  made  after  judgment,  affecting  the  substantial 
rights  of  the  prosecution; 

5.  From  any  ruling  of  the  trial  judge  during  the  course  of  the 
trial  on  the  receipt  or  rejection  of  testimony,  and  from  any  ruling 
of  th£  trial  judge  on  the  giving  or  refusal  to  give  instructions  to 
the  jury. 


Historical:  Rev.  St.  18  87,  Sec.  8043; 
amended  Laws  1907,  508,  Sec.  1.  See 
Cr.  Pr.    (1864)    Sec.  471. 

Right  of  Appeal:  The  right  of  the 
State  to  appeal  from  any  decision  in 
favor  of  the  defendant  in  a  criminal 
action  is  statutory,  and  does  not  exist 
in  any  class  of  cases  unless  expressly 


given  by  statute.  This  section  does 
not  give  the  State  the  right  to  appeal 
from  a  judgment  of  the  District  Court 
in  a  criminal  action  which  has  been 
appealed  from  a  probate  or  justice's 
court,  and  which  is  prosecuted  by 
complaint.  State  v.  Ridenbaugh  (1897) 
5  Ida.  710;  51  Pac.  750. 


Time  for  Appeal. 

Sec.  8044.  An  appeal  from  a  judgment  must  be  taken  within  one 
year  after  its  rendition,  and  from  an  order,  within  sixty  days  after 
it  is  made. 


Historical:  Rev.  St.  1887,  Sec.  80  44. 
See  Cr.  Pr.  (1864)  Sec.  472,  amended 
8  Ter.  Ses.  (1875)  363,  Sec.  468. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1239;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Time  for  Appeal:  An  appeal  from 
an  order  made  after  judgment  must 


be  taken  within  sixty  days  after  the 
entry  of  such  order,  nor  can  the  time 
be  extended  by  moving  in  the  District 
Court  to  set  aside  the  order,  and  ap- 
pealing from  the  action  of  the  court 
denying  such  motion.  State  v.  Grif- 
fin (1895)  4  Ida.  459;  40  Pac.  60. 


Notice  of  Appeal. 

See.  8040.  An  appeal  is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered  or  filed,  a 
notice  stating  the  appeal  from  the  same,  and  serving  a  copy  thereof 
u^oa  the  attorney  of  tUte  adverse  party. 
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Historical:  Rev.  St.  1887,  Sec.  8045. 
See  Cr.  Pr.  (1864)  Sees.  473,  474,  475. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1240;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Taking    of    Appeal:        An  appeal 

whether  taken  by  the  defendant  or  by 
the  people,  must  be  taken  by  the  ser- 
vice of  a  notice  on  the  clerk.  Peo- 
ple v.  Lynch  (1871)  1  Ida.  358. 


Service  of  Notice. 

Sec.  8046.  If  personal  service  of  the  notice  cannot  be  made,  the 
judge  of  the  court  in  which  the  action  was  tried,  upon  proof  thereof, 
may  make  an  order  for  the  publication  of  the  notice  in  some  news- 
paper for  a  period  not  exceeding  thirty  days;  such  publication  is 
equivalent  to  personal  service. 


Historical:  Rev.  St.  1887,  Sec.  80  46. 
See  Cr.  Pr.  (1864)  Sees.  475,  476. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1241;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Codf, 
ib. 


Effect  of  Appeal  by  State. 

Sec.  8047.  An  appeal  taken  by  the  State  in  no  case  stays  or  affect!? 
the  operation  of  a  judgment  in  favor  of  the  defendant,  until  the 
judgment  is  reversed:  Provided,  That  when  an  appeal  is  taken  by 
the  State  on  any  grounds  stated  in  the  fifth  subdivision  of  Section 
8043,  the  decision  on  appeal  shaH  be  for  the  future  guidance  of  courts 
only  and  shall  in  no  way  affect  a  judgment  in  favor  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  8047. 
See  Cr.  Pr.  (1864)  Sec.  477;  amended 
Laws  1907,  508,  Sec.  2. 

California   Legislation:     Similar  '  to 


proviso,  rest  omitted:  Pen.  Code  1872, 
Sec.  1242;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Stay  of  Execution. 

Sec.  8048.  An  appeal  to  the  Supreme  Court  from  a  yraipi&ent  01 
conviction  stays  the  execution  of  the  judgment  in  all  capital  cases, 
and  in  all  other  cases,  upon  filing  with  the  clerk  of  the  court  in 
whkh  the  conviction  was  had  a  certificate  of  the  judge  of  such  court, 
or  of  a  Justice  of  the  Supreme  Court,  that,  in  his  opinion,  there  is 
prGfe&Me  cause  for  the  appeal,  but  not  otherwise. 


Historieal:  Rev.  St.  1887,  Sec.  8048. 
See  Cr.  Pr.   (18^4)    Sec.  47'8. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1243;  Veering's  Code, 
ib.;  Kerr's  Code,  ib. 

Probable  Cause — Definition:  The 

phrase  "probable  cautse  for  the  ap- 
peal", as  used  in  this  section,  does 
n@t  mean  that  there  is  a  presfeafele  rea- 
son to  suppose  the  judgment  will  be 
reversed,  but  that  the  appellant  has 
assigned  ground4  of  error  that  are 
open  to  doubt  or  honest  dMere**ce  of 
opinion,  and  over  which  rational,  rea- 
sonable and  honest  discussion  may 
arise;  that  the  appeal  m«t  present 
some  debatable  question  that  is  not 
merely  frivolous  and  vexatious.  In  re 
Neil  (1906)  12  Ida.  749;  77  Pac.  881. 


Admission  to  Bail:  Admission  to 
bail  after  conviction  is  a  matter  en- 
tirely separate  and  distinct  from  a 
certificate  of  probable  cause;  while 
the  de£e»di&»t  may  net  be  admitted  to 
bail  prior  to  the  issuance  of  such 
certificate,  yet,  on  the  other  hand,  a 
certificate  may,  and  should,  properly 
issue  in  many  cases  where  the  defend- 
ant should  not  be  admitted  to  bail.  Ib. 

Certificate — When  Denied.  A  Jus- 
tice of  the  Supreme  Court  will  not 
grant  a  certificate  of  probable  cause 
to  stay  proceedings  pending  an  appeal 
from  an  order  denying  a  new  trial, 
where  the  motion  for  a  new  trial  was 
not  made  within  the  time  allowed  by 
statute  therefor.  State  v.  Davis 
(1901)  7  Ida.  776;  65  Pac.  429. 


Same:   Custody  of  Defendant. 

Sec.  8049.  If  the  certificate  provided  for  in  the  preceding  section 
is  filed,  the  sheriff  must,  if  the  defendant  be  in  his  custody,  upon 
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being  served  with  a  copy  thereof,  keep  the  defendant  in  his  custody 
without  executing  the  judgment,  and  detain  him  to  abide  the  judg- 
ment on  appeal. 


Historical:  Rev.  St.  18  87,  Sec.  8049. 
See  Cr.  Pr.  (1864)  Sec.  478. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1244;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Admittance  to 
bail  pending  appeal:  Sees.  8104,  8118. 


Same :  Remand  of  Defendant. 

Sec.  8050.  If,  before  the  granting  of  the  certificate,  the  judgment 
has  commenced,  the  further  execution  thereof  is  suspended,  and  upon 
service  of  a  copy  of  such  certificate  the  defendant  must  be  restored, 
by  the  officer  in  whose  custody  he  is,  to  his  original  custody. 


Historical:  Rev.  St.  1887,  Sec.  8050. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1245;  Deering's  Code, 


I 


ib.: 
ib. 


similar  as  amended:  Kerr's  Code, 


Duty  of  Clerk  Upon  Appeal. 

Sec.  8051.  Upon  the  appeal  being  taken,  the  clerk  with  whom  the 
notice  of  appeal  is  filed  must,  within  ten  days  thereafter,  in  case  the 
bill  of  exceptions  has  been  settled  by  the  judge  before  the  giving  of 
said  notice,  but  if  not,  then  within  ten  days  from  the  settlement  of 
the  bill  of  exceptions,  without  charge,  transmit  to  the  clerk  of  the 
appellate  court  a  copy  of  the  notice  of  appeal,  and  of  the  record,  and 
of  all  bills  of  exceptions,  instructions,  and  indorsements  thereon; 
and,  upon  the  receipt  thereof,  the  clerk  of  the  appellate  court  must 
file  the  same  and  perform  the  same  services  as  in  civil  cases,  without 
charge. 


Historical:  Rev  St.  1887,  Sec.  8051. 
See  Cr.  Pr.  (1864)  Sec.  479. 

California  Legislation :  Same  in 
part:  Pen.  Code  1872,  Sec.  1246;  same 


as  amended:  Deering's  Code,  ib.;  sim- 
ilar as  amended-  Kerr's  Code,  ib. 

Cited:  State  v.  Suttles  (1907)  13 
Ida.  .  .  . :  88  Pac.  238. 


CHAPTER  2. 
DISMISSING  APPEALS. 


Section 

8056.    Dismissal  for  irregularity. 


Section 

8057.  Dismissal 


for  want  of  return. 


Dismissal  for  Irregularity. 

Sec.  8056.  If  the  appeal  is  irregular  in  any  substantial  particular, 
but  not  otherwise,  the  appellate  court  may,  on  any  day  in  term,  on 
motion  of  the  respondent,  upon  five  days'  notice,  accompanied  with 
copies  of  the  papers  upon  which  the  motion  is  founded,  order  it  to 
be  dismissed. 


Historical:  Rev.  St.  1887,  Sec.  8056. 
Cr.  Pr.  (1864)   Sec.  480. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1248;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Informalities:  The  absence  of  a 
formal  motion  for  a  new  trial,  where 


notice  of  intention  was  duly  served, 
and  was  treated  by  the  court  and 
counsel  as  an  application,  is  not  a 
substantial  irregularity  such  as  to 
authorize  a  dismissal  of  the  appeal. 
State  v.  Wright  (1906)  12  Ida. 
85  Pac.  493. 


ifi  1 2 
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Dismissal  for  Want  of  Return. 

Sec.  8057.  The  court  may  also,  upon  like  motion,  dismiss  the  ap- 
peal, if  the  return  is  not  made  as  provided  in  the  last  chapter,  unless, 
for  good  cause,  they  enlarge  the  time  for  that  purpose. 


Historical:  Rev.  St.  1887,  Sec.  8057. 
Cr.  Pr.  (1864)  Sec.  481. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1249;  Deering's  Code,, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  3. 
ARGUMENT  OF  THE  APPEAL. 


Section 

80-62.    To  be  heard  at  first  term. 

80  63.    Affirmance  for  failure  to  ap- 
pear. 


Section 

806  4.  Restriction  of  argument. 
8065.    Presence  of  defendant. 


To  Be  Heard  at  First  Term. 

Sec.  8062.  All  appeals  in  criminal  cases  must  be  heard  and  de- 
termined at  the  first  term  of  the  appellate  court  after  the  record 
is  filed,  unless  continued  on  motion  of  or  with  the  consent  of  the 
defendant. 


Historical:  Rev.  St.  1887,  Sec.  8062. 
S*ee  Cr.  Pr.  (1864)  Sec.  482. 

California  Legislation:  Same  through 
"filed",    line    3,    rest    omitted:  Pen. 


Code  1872,  Sec.  1252;  different  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Affirmance  for  Failure  to  Appear. 

Sec.  8063.  The  judgment  may  be  affirmed  if  the  appellant  fail 
to  appear,  but  can  be  reversed  only  after  argument  though  the  re- 
spondent fail  to  appear. 


Historical:  Rev.  St.  1887,  Sec.  8063. 
Cr.  Pr.   (1864)  Sec.  483. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1253;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.. 


Restriction  of  Argument. 

Sec.  8064.  Upon  the  argument  of  the  appeal,  if  the  offemse  is  pun- 
ishable with  death,  two  counsel  must  be  heard  on  each  side,  if  they 
require  it.  In  any  other  case  the  court  may,  in  its  discretion,  restrict 
the  argument  to  one  counsel  on  each  side. 


Historical:  Rev.  St.  1887,  Sec.  8064. 
Cr.  Pr.  (1864)  Sec.  484. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1254;  Deering's  Code, 
ib.;  Kerr's  Code,  ib.. 


Presence  of  Defendant. 

Sec.  8065.  The  defendant  need  not  personally  appear  in  the  ap- 
pellate court. 

Code  1872,  Sec.  1255;  Deering's  Code,, 
ib.;  Kerr's  Code,  ib... 


Historical:  Rev.  St.  1887,  Sec.  8065. 
Cr.  Pr.   (1864)   Sec.  485. 

California  Legislation:    Same:  Pen. 


CHAPTER  4. 
JUDGMENT  UPON  APPEAL.. 


Section^ 

8070..    Technical!   erxorsj  disregarded. 


Section- 

8071..   Review*-  ©£.'  intermedial  nui*3a<gj2fc 
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Section 

8072.    Disposition  of  appeal. 
8-073.     Remand  for  new  trial. 

8074.  Discharge  of  defendant. 

8075.  Execution  of  judgment  on  af- 
firmance. 


Section 

8076.  Entry  and  remittitur  of  judg- 
ment. 

8077.  Termination  of  appellate  juris- 
diction. 


Teehaieal  Errors  Disregarded. 

See.  8©70.  After  hearing  the  appeal,  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties. 


Historical:  Rev.  St.  1887,  Sec.  8070. 
Cr.   Pr.    (18-64)    Sec.  486. 

CaM§@riria  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1258;  Deering's  Code, 
ifo.;  Kerr's  Code,  ib. 

Cited:  State  v.  Clark  (1894)  4  Ida. 
7;   35  Pac.  710. 

Application:  This  section  is  applic- 
able, not  only  against  the  defendant, 
but  also  against  the  State,  when  it 
urges  a  mere  technical  variance  by 
the  d-efendant  from  statutory  require- 
ments of  .  practice,  which  appears 
neither  to  have  milled  nor  prejudiced 
the  rights  of  the  State.  State  v. 
Wright  (1906)  12  Ida.  212;  85  Pac. 
493. 

Marnaless  Errors:  The  following  de- 
fects or  informalities  have  been  held 
not  to  affect  substantial  rights  with- 
in the  meaning  of  this  section:  A 
technical  defect  in  an  instruction  oth- 
erwise    unobjectionable.      People  v. 


Barnard  (1886)  2  Ida.  193;  10  Pac. 
30.  Charging  an  accessory  as  such 
instead  of  charging  him  as  principal. 
Territory  v.  Guthrie  (18  8  8)  2  Ida. 
432;  17  Pac.  39.  Improperly  sustain- 
ing a  challenge  for  implied  bias.  State 
v.  Gordon  (1897)  5  Ida.  297;  48  Pac. 
1061.  The  failure  of  the  record  to 
show  the  defendant's  presence  at  the 
rendition  of  the  verdict.  State  v. 
Watkins  (1900)  7  Ida.  35;  59  Pac. 
1106.  Improper  statements,  made  by 
the  prosecuting  attorney  to  the  jury, 
which  are  not  actually  prejudicial  to 
the  defendant.  State  v.  Rice  (1901) 
7  Ida.  762;  66  Pac.  87. 

Additional  References:  For  other 
cases  of  harmless  error,  see  cases  cited 
under  Sec.  8236. 

For  technical  defects  in  indictments 
which  are  held  not  prejudicial,  see 
cases  cited  under  Sees.  7677,  7686  and 
7687. 


Review  of  Intermediate  Rulings. 

Sec.  8071.  Upon  an  appeal  taken  by  the  defendant  from  a  judg- 
ment, the  court  may  review  any  intermediate  order  or  ruling  in- 
volving the  merits,  or  which  may  have  affected  the  judgment. 


H*st@¥ieal:  Rev.  St.  1887,  Sec.  8071. 
See  Cr.  Pr.  (1864)  Sec.  471. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1259;  Deering  s  Code, 
ib.;  Kerr's  Code,  ib. 


Disposition  of  Appeal. 

Sec.  8072.  The  court  may  reverse,  affirm,  or  modify  the  judgment 
or  order  appealed  from,  and  may  set  aside,  affirm  or  modify  any  or 
all  the  proceedings  subsequent  to,  or  dependent  upon,  such  judgment 
or  order,  and  may,  if  proper,  order  a  new  trial. 


Historical:  Rev.  St.  188  7,  Sec.  8072. 
See  Cr.  Pr.  (1864)  Sec.  487. 

Calif ornia  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1260;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Modification  of  Judgment:  Where 
an  indictment  fails  to  sufficiently 
charge  mwtrder  in  the  first  degree,  but 
charges  murder  in  the  second  degree, 
and  there  has  been  a  verdict  of  guilty, 
and  judgment  convicting  ihe  defend- 
ant of  murder  in  the  first  degree,  the 
Supreme  Court  will  modify  the  judg- 
ment by  reducing  the  same  to  murder 


in  the  second  degree.  People  v  O'Cal- 
laghan  (18  8  6)   2  Ida.  15  6;  9  Pac.  414. 

While  this  section  empowers  the  Su- 
preme Court  to  affirm,  modify  or  re- 
verse a  case  on  appeal,  yet  that  court 
will  hesitate  to  modify  a  sentence  in  a 
criminal  case  by  reducing  the  term. 
State  v.  Harness  (1905)  11  Ida.  12  2; 
80  Pac.  1129.  But  in  a  recent  case 
the  Supreme  Court  reduced  the  sen- 
tence without  passing  on  the  question 
of  its  power  so  to  do.  State  v.  Neil 
(1907)  13  Ida.  ...;  90  Pac.  860. 
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Bemand  for  New  Trial. 

Sec.  8073.  When  a  new  trial  is  ordered,  the  cause  shall  be  re- 
manded to  the  District  Court  of  the  county  from  which  the  appeal 
was  taken. 


Historical:  Rev.  St.  1887,  Sec.  8073. 

Cr.  Pr.  (1864)  Sec.  488. 

California  Liei«j  station.:  Same:  Pen. 
Code  1872,  S*<-  (261;  Deering's  Code, 
ib.;  Kerr's  Code.  lb. 

Dismissal  After  Appeal:  When  a 
judgment  in  a  criminal  case  is  re- 
versed on  the  ground  that  the  evi- 


dence is  insufficient  to  justify  the  ver- 
dict, the  trial  court,  on  motion  of  the 
county  attorney,  should  dismiss  the 
case  when  it  is  shown  that  the  State 
has  no  other  or  lurther  evidence  than 
that  adduced  on  the  first  trial.  State 
v.  Seymour  (1901)  7  Ida.  548;  63  Pac. 
1036. 


Discharge  of  Defendant. 

Sec.  8074.  If  a  judgment  against  a  defendant  is  reversed  without 
ordering  a  new  trial,  the  appellate  court,  must,  if  he  is  in  custody, 
direct  him  to  be  discharged  therefrom;  or  if  on  bail,  that  his  bail 
be  exonerated;  or  if  money  was  deposited  instead  of  bail,  that  it  be 
refunded  to  the  defendant.  A  certified  copy  of  the  judgment  shall 
immediately  be  served  upon  the  officer  having  the  defendant  in 
custody,  which  shall  be  his  warrant  for  discharging  him  from  custody 
or  imprisonment. 


Historical:  F*ev  St.  1887,  Sec.  8074 
(See  Cr.  Pr.  (1864)  Sec.  489);  amend- 
ed Laws  1897,  73,  Sec.  1;  re-enacted 
Laws  1899,  305.  Sec.  1. 


California  Legislation:  Similar 
through  "defendant",  line  5,  rest 
omitted;  Pen.  Code  1872,  Sec.  1262; 
Deering's  Code,  ib.;   Kerr's  Code,  ib. 


Execution  of  Judgment  on  Affirmance. 

Sec.  8075.  If  a  judgment  against  the  defendant  is  affirmed,  the 
original  judgment  must  be  enforced. 


Historical:  Rev 
See  Cr.  Pr. 

California 


(1864) 


Legislation : 


St.  1887,  Sec.  8075. 
Sec.  490. 

Same  Pen. 


Code  1872,  Sec.  1263; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


Entry  and  Remittitur  of  Judgment. 

Sec.  8076.  When  the  judgment  of  the  appellate  court  is  given,  it 
must  be  entered  in  the  minutes,  and  a  certified  copy  of  the  entry 
forthwith  remitted  to  the  clerk  of  the  court  from  which  the  appeal 
was  taken. 


Historical:  Rev.  St.  1  887,  Sec.  8076. 
Cr.  Pr.   (1864)  Sec.  491. 

California  Legislation:  Same;  Pen. 
Code  1872,  Sec.  1264;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 

Termination  of  Jurisdiction:  Under 


this  and  the  foJ  lowing  sections  the 
power  of  the  Supreme  Court  over  a 
case  ceases  afte*  che  remittitur.  Peo- 
ple v.  Walters  (  1869)  1  Ida.  27  4; 
State  v.  Neil  (1807)  13  Ida.  ...;  91 
Pac.  318. 


Termination  of  Appellate  Jurisdiction. 

Sec.  8077.  After  the  certificate  of  the  judgment  has  been  remitted 
to  the  court  below,  the  appellate  court  has  no  further  jurisdiction 
of  the  appeal  or  of  the  proceedings  thereon,  and  all  orders  necessary 
to  carry  the  judgment  into  effect  must  be  made  by  the  court  to 
which  the  certificate  is  remitted. 


Historical:  Rev.  St.  1887,  Sec.  8077. 
Cr.  Pr.  (1864)  Sec.  493. 

California  Legislation:     Same:  Pen. 


Code  1872,  Sec.  2  265;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


806 


MISCELLANEOUS  PROCEEDINGS  Pt.  2.  Tit.  10 


TITLE  10. 


MISCELLANEOUS  PROCEEDINGS. 


Chaptei 

1.  Bail. 

2.  Witnesses  in  criminal  actions. 

3.  Compelling   attendance    of  wit- 
nesses. 

4.  Examination  of  witnesses  condi- 
tionally. 

5.  Examination     of     witnesses  on 
commission. 

6.  Inquiry  into  insanity  of  defend- 
ant. 


Chapter 

7.  Compromising  offenses. 

8.  Dismissal  of  the  action. 

9.  Proceedings     against  corpora- 
tions. 

10.  Entitling  affidavits. 

11.  Errors  and  mistakes. 

12.  Disposal  of  stolen  property. 

13.  Remittances,   commutations  and 
pardons. 


CHAPTER  1 
BAIL. 


Section 

8100. 

8101. 

8102. 

8103. 

8104. 
8105. 
8106. 
8107. 

8108. 
8109. 
8110. 
8111. 

8112. 

8113. 

8114. 
8115. 

8116. 

8117. 
8118. 


Admission  to  bail  defined. 

Taking  of  bail  denned. 

Capital  offenses  not  bailable. 

Admittance  to  bail  before  con- 
viction. 

Same:    After  conviction. 

Nature  of  bail. 

Notice  of  application. 

What  magistrates  may  admit 
to  bail. 

Form  of  undertaking. 

Qualifications  of  bail. 

Justification  of  bail. 

Discharge  of  defendant  on  giv- 
ing bail. 

Defendant  to  be  taken  before 
magistrate  on  arrest. 

Arrest  of  defendant  for  capital 
offense. 

Bail  on  habeas  corpus. 
Form  of  undertaking  after  in- 
dictment. 

Same:  Sections  applicable  to 
bail. 

Increase  or  reduction  of  bail. 
Who  may  admit  to  bail  on  ap- 
peal. 


Section 
8119. 

8120. 
8121. 
8122. 

8123. 

8124. 

8125. 
8126. 
8127. 
8128. 
8129. 

8130. 
8131. 
8132. 

8133. 
8134. 
8135. 

8136. 


Same:  Qualifications  and  ho\t 
put  in. 

Deposit  in  lieu  of  bail. 

Deposit  after  bail. 

Deposit  applied  to  payment  of 
fine. 

Surrender  of  defendant  bj 
bail. 

Arrest  of  defendant  for  sur- 
render. 

Return  of  deposit  on  surrender. 

Forfeiture  of  bail. 

Enforcement  of  forfeiture. 

Forfeiture  of  deposit. 

Recommitment  of  defendant 
after  bail. 

Order  for  recommitment. 

Arrest  for  recommitment. 

Commitment  to  await  judg- 
ment. 

Readmittance  to  bail. 
Same:    Who  may  take  bail. 
Form  of     bail     on  recommit- 
ment. 

Same:  Qualifications  and  how- 
put  in. 


Admission  to  Bail  Denned. 

Sec.  8100.  Admission  to  bail  is  the  order  of.  a  competent  court  or 
magistrate  that  the  defendant  be  discharged  from  actual  custody 
upon  bail. 


Historical:  Rev.  St.  1887,  Sec.  810  0. 
Cr.  Pr.  (1864)  Sec.  494. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  12  68;  Deering'S  Code, 
ib.;  Kerr's  Code,  ib. 


Taking  of  Bail  Denned. 

Sec.  8101.  The  taking  of  bail  consists  in  the  acceptance  by  a 
competent  court  or  magistrate,  of  the  undertaking  of  sufficient  bail 


Ch.  I 


BAIL 


for  the  appearance  of  the  defendant,  according  to  the  terms  of  the 
undertaking,  or  that  the  bail  will  pay  to  the  State  a  specified  sum. 


Historical:  Rev.  St.  1887,  Sec.  8101. 
Cr.  Pr.  (1864)  Sec.  495. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1269;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Capital  Offenses  Not  Bailable. 

Sec.  8182.  A  defendant  charged  with  an  offense  punishable  with 
death  cannot  be  admitted  to  bail,  when  the  proof  of  his  guilt  is 
evident  or  the  presumption  thereof  great.  The  finding  of  an  indict- 
ment does  not  add  to  the  strength  of  the*  proof  or  the  presumption 
to  be  drawn  therefrom. 


Historical:  Rev.  St.  1887,  Sec.  8102. 
8  Ter.  Ses.  (1875)  363,  Sec.  492. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1270;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Constitutional  pro- 
vision:   Const.  Art.  1,  Sec.  6, 


Admittance  to  Bail  Before  Conviction. 

Sec.  8103.  If  the  charge  is  for  any  other  offense,  he  may  be  ad- 
mitted to  bail  before  conviction,  as  a  matter  of  right. 


Historical:  Rev.  St.  1887,  Sec.  8103. 
8  Ter.  Ses.  (1875)  363,  Sec.  493. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1271;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Privilege  of  bail 
guaranteed:   Const.  Art.  1,  Sec.  6. 


Same:   After  Conviction. 

Sec.  8104.  After  conviction  of  an  offense  not  punishable  with 
death,  a  defendant  who  has  appealed  may  be  admitted  to  bail ; 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other  cases. 


Historical:  Rev.  St.  18-87,  Sec.  8104. 
Cr.  Pr.  (1864)   Sec.  4£9. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1272;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Bail  on  Certificate  of  Probable 
Cause:  Admission  to  bail  after  con- 
viction is  a  matter  entirely  separate 
and  distinct  from  a  certificate  of  prob- 


able cause;  while  the  defendant  may 
not  be  admitted  to  bail  prior  to  the 
issuance  of  such  certificate,  yet,  on 
the  other  hand,  a  certificate  may  and 
should  properly  issue  in  many  cases 
where  the  defendant  should  not  be  ad- 
mitted to  bail.  In  re  Meil  (1966)  12 
Ida.  749;   87  Pac.  881. 


Nature  of  Bail. 

Sec.  8105.  If  the  offense  is  bailable,  the  defendant  may  be  ad- 
mitted to  bail  before  conviction: 

1.  For  his  appearance  before  the  magistrate  on  the  examination 
of  the  charge,  before  being  held  to  answer; 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required 
to  return  the  depositions  upon  the  defendant  being  held  to  answer 
after  examination; 

3.  After  indictment,  either  before  the  bench  warrant  is  issued 
for  his  arrest  or  upon  any  order  of  the  court  committing  him  or 
enlarging  the  amount  of  bail,  or  upon  his  being  surrendered  by  his 
bail  to  answer  the  indictment  in  the  court  in  which  it  is  found,  or  to 
which  it  may  be  transferred  for  trial. 
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After  conviction,  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on 
the  undertaking  of  bail,  that  he  will  pay  the  same,  or  such  part  of 
it  as  the  appellate  court  may  direct,  if  the  judgment  is  affirmed  or 
modified,  or  the  appeal  is  dismissed; 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will 
surrender  himself  in  execution  of  the  judgment,  upon  its  being 
affirmed  or  modified,  or  upon  the  appeal  being  dismissed;  or  that  in 
case  the  judgment  be  reversed,  and  that  the  cause  be  remanded  for 
a  new  trial,  that  he  will  appear  in  the  court  to  which  said  cause 
may  be  remanded,  and  submit  himself  to  the  orders  and  process 
thereof. 


Historical:  Rev.  St.  1887',  Sec.  8105. 
See  Cr.  Pr.  (1864)  Sees.  500,  501. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1273;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  of  Application. 

Sec.  8108.  When  the  admission  to  bail  is  a  matter  of  discretion, 
the  court  or  officer  to  whom  the  application  is  made  must  require 
reasonable  notice  thereof  to  be  given  to  the  prosecuting  attorney  of 
the  county. 


Historical:  Rev.  St.  1887,  Sec.  8106. 
Cr.  Pr.  (1864)  Sec.  498. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1274;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


What  Magistrates  May  Admit  to  Bail. 

Sec.  8107.  When  the  defendant  has  been  held  to  answer  upon  an 
examination  for  a  public  offense,  the  admission  to  bail  may  be  by 
the  magistrate  by  whom  he  is  so  held,  or  by  any  magistrate  who 
has  power  to  issue  the  writ  of  habeas  corpus. 


Historical:  Rev.  St.  1887,  Sec.  8107. 
Cr.  Pr.  (1864)  Sec.  502. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1277;  Deering's  Code, 
ib.;    Kerr's  Code,  ib. 


Form  of  Undertaking. 

Sec.  8108.  Bail  is  put  in  by  a  written  undertaking,  executed  by 
two  sufficient  sureties  (with  or  without  the  defendant,  in  the  discre- 
tion of  the  magistrate),  and  acknowledged  before  the  court  or 
magistrate,  in  substantially  the  following  form: 

An  order  having  been  made  on  the    day  of   ,  A.  D. 

nineteen   ,  by  A.  B.,  a  justice  of  the  peace  of   

County  (or  as  the  case  may  be),  that  C.  D.  be  held  to  answer  upon 
a  charge  of  (stating  briefly  the  nature  of  the  offense),  upon  which 

he  has  been  admitted  to  bail  in  the  sum  of  dollars;  we,  E.  F. 

and  G.  H.  (stating  their  place  of  residence),  hereby  undertake  that 
the  above  named  C.  D.  will  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and  will  at  all 
times  hold  himself  amenable  to  the  orders  and  process  of  the  court, 
and  if  convicted,  will  appear  for  judgment  and  render  himself  in 
execution  thereof,  or  if  he  fails  to  perform  either  of  these  conditions, 
that  we  will  pay  to  the  people-  of  the  State  of  Idafeo  the  sum  of 

 dollars  (inserting  the  sum  in  which  the  defendant  is  admitted 

to  bail). 
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Justification  Before  Notary:  This 
section  does  not  prohibit  the  justifi- 
cation of  the  sureties  before  a  notary 
public  if  the  committing-  magistrate  is 
willing-  to  approve  the  bond  aftet  it  is 
so  acknowledged;  the  bond  is  valid 
and  enforceable  aguirst  thy  sureties, 
rsotwithstanding  its  acknowledgment 
before  a  notary.  State  v.  Baird  (1907) 


Ida. 


8  9  Pac.  298. 


Historical:   Rev.  St.  1887,  Sec.  8108. 
Cr.  Pr.  (1864)  Sec.  503. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1278;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Infective  Bonds:  A  bond  payable  to 
"the  people  of  the  United  States"  in- 
stead of  to  "the  people  of  the  United 
States  in  the  Territory  of  Idaho"  must 
be  reformed  before  any  judgment 
can  be  rendered  upon  it  in  favor  of 
ihe  people  of  the  Territory.  U.  S.  v. 
Shoup  (1889)  2  Ida.  493;  21  Pac.  656. 

Qualifications  of  Bail. 

Sec.  8109.    The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  householder,  or  freeholder 
within  the  State;  but  the  court  or  magistrate  may  refuse  to  accept 
any  person  as  bail  who  is  not  a  resident  of  the  county  where  bail 
is  offered; 

2.  They  must  each  be  worth  the  amount  specified  in  the  under- 
taking, exclusive  of  property  exempt  from  execution;  but  the  court 
or  magistrate,  on  taking  bail,  may  allow  more  than  two  sureties  to 
justify  severally  in  amounts  less  than  that  expressed  in  the  under- 
taking, if  the  whole  justification  be  equivalent  to  that:  of  sufficient 
bail. 


Historical:  Rev.  St.  1887,  Sec.  S109. 
Cr.  Pr.  (1864)  Sec.  504. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1279;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Justification  of  Bail. 

Sec.  8110.  The  bail  must  in  all  cases  justify  by  affidavit  taken 
before  the  magistrate,  that  they  each  possess  the  qualifications  pro- 
vided in  the  preceding  section.  The  magistrate  may  further  examine 
the  bail  upon  oath  concerning  their  sufficiency,  in  such  manner  as 
he  may  deem  proper. 


Historical:  Rev.  St.  1887,  Sec.  8110. 
Cr.  Pr.    (1864)    Sees.   505,  506. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1280;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Discharge  of  Defendant  on  Giving  Bail. 

Sec.  8111.  Upon  the  allowance  of  bail  and  the  execution  of  the 
undertaking,  the  magistrate  must,  if  the  defendant  is  in  custody, 
make  and  sign  an  order  for  his  discharge,  upon  the  delivery  of  which 
to  the  proper  officer  the  defendant  must  be  discharged. 


Historical:  Rev.  St.  1887,  Sec.  8111. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1281;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Defendant  to  Be  Taken  Before  Magistrate  on  Arrest. 

Sec.  8112.  When  the  offense  charged  in  the  indictment  is  not 
punishable  with  death,  the  officer  serving  the  bench  warrant  must, 
if  retired,  take  the  defendant  before  a  magistrate  in  the  county 
in  which  it  is  issued,  or  in  which  he  is  arrested,  for  the  purpose  of 
giving  bail. 
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Historical:  Rev.  St.  188  7,  Sec.  8112. 
8  Ter.  Ses.   (1875)   363,  Sec.  503. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1284;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Arrest  of  Defendant  for  Capital  Offense. 

Sec.  8113.  If  the  offense  charged  in  the  indictment  is  punishable 
with  death,  the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench  warrant. 


Historical:  Rev.  St.  18  87,  Sec.  8113. 
Cr.  Pr.   (1864)  Sec.  508. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1285;  similar  as 
amended:  Deeriag's  Code,  ib.;  Kerr's 
Code,  ib. 


Bail  on  Habeas  Corpus. 

Sec.  8114.  When  the  defendant  is  so  delivered  into  custody,  he 
must  be  held  by  the  sheriff,  unless  admitted  to  bail  on  examination 
upon  a  writ  of  habeas  corpus. 


Historical:  Rev.  St.  18  87,  Sec.  8114. 
Cr.  Pr.  (1864)  Sec.  509. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1286;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Form  of  Undertaking  After  Indictment. 

Sec.  8115.  The  bail  must  be  put  in  by  a  written  undertaking, 
executed  by  two  sufficient  sureties  (with  or  without  the  defendant, 
in  the  discretion  of  the  court  or  magistrate),  and  acknowledged 
before  the  court  or  magistrate,  in  substantially  the  following  form: 

An  indictment  having  been  found  on  day  of  ,  A.  D. 

nineteen  ,  in  the  District  Court  of  the  County  of  , 

charging  A.  B.  with  the  crime  of   (designating  it  generally), 

and  he  having  been  admitted  to  bail  in  the  sum  of    dollars, 

we,  C.  D.  and  E.  T.,  of  -(stating  their  place  of  residence), 

hereby  undertake  that  the  above  named  A.  B.  will  appear  and  answer 
the  indictment  above  mentioned,  in  whatever  court  it  may  be  prose- 
cuted, and  will  at  all  times  render  himself  amenable  to  the  orders 
and  process  of  the  court,  and  if  convicted,  will  appear  for  judgment 
and  render  himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  State 

of  Idaho  the  sum  of  dollars  (inserting  the  sum  in  which  the 

defendant  is  admitted  to  bail). 

Historical:   Rev.  St.  1887,  Sec.  8115. 
Cr.  Pr.  (1864)  Sec.  510. 

California  Legislation :    Same:  Pen. 

Same:   Sections  Applicable  to  Bail. 

Sec.  8116.  The  provisions  contained  in  this  chapter  in  relation 
to  bail  before  indictment,  apply  to  the  qualifications  of  the  bail,  and 
to  all  the  proceedings  respecting  the  putting  in  and  justifying  of 
bail  and  incident  thereto. 


Code  1872,  Sec.  1287;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  8116. 
Cr.   Pr.    (1864)   Sec.  511. 

California      Legislation:  Similar: 


Pen.  Code  1872,  Sec.  1288;  as  amend- 
ed: Deering's  Code,  ib.;  Kerr's  Code, 
ib. 


Increase  or  Reduction  of  Bail. 

Sec.  8117.  After  a  defendant  has  been  admitted  to  bail  upon  an 
indictment,  the  court  in  which  the  charge  is  pending  may,  upon 
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good  cause  shown,  either  increase  or  reduce  the  amount  of  bail. 
If  the  amount  be  increased,  the  court  may  order  the  defendant  to 
be  committed  to  actual  custody,  unless  he  give  bail  in  such  increased 
amount.  If  application  be  made  by  the  defendant  for  a  reduction 
of  the  amount,  notice  of  the  application  must  be  served  upon  the 
prosecuting  attorney. 


Historical:  Rev.  St.  1887,  Sec.  8117. 
California  legislation :  Same:  Deer- 


ing's Pen.  Code,  Sec. 
Code,  ib. 


1289;  Kerr's 


Who  May  Admit  to  Bail  on  Appeal. 

Sec.  8118.  In  cases  in  which  defendant  may  be  admitted  to  bail 
upon  an  appeal,  the  order  admitting  him  to  bail  may  be  made  by  any 
magistrate  having  the  power  to  issue  a  writ  of  habeas  corpus,  or  by 
the  magistrate  before  whom  the  trial  was  had. 


Historical:  Rev.  St.  1887,  Sec.  8118. 
See  Cr.  Pr.  (1864)  Sec.  512. 

California  Legislation :  Same  through 
"habeas  corpus",  line  3,  rest  omitted: 


Pen.  Code  1872,  Sec.  1291;  same  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Qualifications  and  How  Put  In. 

Sec.  8119.  The  bail  must  possess  the  qualifications,  and  must  be 
put  in  in  all  respects  as  provided  in  this  chapter,  except  that  the 
undertaking  must  be  conditioned  as  prescribed  for  undertakings  of 
bail  on  appeal. 


Historical:  Rev.  St.  1887,  Sec.  8119. 
Cr.  Pr.  (1S64)  Sec.  514. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1292;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Deposit  in  lien  of  Bail. 

Sec.  8120.  The  defendant,  at  any  time  after  an  order  admitting 
him  to  bail,  instead  of  giving  bail,  may  deposit  with  the  clerk  of 
the  court  in  which  he  is  held  to  answer  the  sum  mentioned  in  the 
order,  and  upon  delivering  to  the  officer  in  whose  custody  he  is,  a 
certificate  of  the  deposit,  he  must  be  discharged  from  custody. 


Historical:  Rev.  St.  1887,  Sec.  8120. 
See  Cr.  Pr.  (1864)  Sec.  515. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1295;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Deposit  After  Bail. 

Sec.  8121.  If  the  defendant  has  given  bail,  he  may  at  any  time 
before  the  forfeiture  of  the  undertaking,  in  like  manner  deposit 
the  sum  mentioned  in  the  recognizance,  and  upon  the  deposit  being 
made,  the  bail  is  exonerated. 


Historical:  Rev.  St.  1987,  Sec.  8121. 
Cr.  Pr.  (1864)  Sec.  516. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1296;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Deposit  Applied  to  Payment  of  Fine. 

Sec.  8122.  When  the  money  has  been  deposited,  if  it  remains  on 
deposit  at  the  time  of  the  judgment  for  the  payment  of  a  fine,  the  clerk 
must,  under  the  direction  of  the  court,  apply  the  money  in  satisfac- 
tion thereof,  and  after  satisfying  the  fine  and  costs,  must  refund 
the  surplus,  if  any,  to  the  defendant. 
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Historical:  Rev.  St.  1887,  Sec.  8122. 
Cr.  Pr.  (1864)   Sec.  517. 

California  Legislation:    Same:  Pen. 


Code,  1872,  Sec.  1297;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Surrender  of  Defendant  by  Bail. 

Sec.  8123.  At  any  time  before  the  forfeiture  of  their  undertaking, 
the  bail  may  surrender  the  defendant  in  their  exoneration,  or  he 
may  surrender  himself  to  the  officer  to  whose  custody  he  was  com- 
mitted at  the  time  of  giving  bail  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  officer,  who  must  detain  the  defendant  in  his  custody 
thereon  as  upon  a  commitment,  and  by  a  certificate  in  writing  ac- 
knowledge the  surrender; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the 
court  in  which  the  action  or  appeal  is  pending  may,  upon  notice  of 
five  days  to  the  prosecuting  attorney  of  the  county,  with  a  copy  of 
the  undertaking  and  a  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  used  on  the  application,  they 
are  exonerated  accordingly. 


Historical:  Rev.  St.  1887,  Sec.  8123. 
Cr.  Pr.   (1864)   Sees.  518,  519. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1300;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arrest  of  Defendant  for  Surrender. 

Sec.  8124.  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  time  before  they  are  finally  discharged,  and  at  any  place 
within  the  State,  may  themselves  arrest  him,  or  by  a  written  au- 
thority indorsed  on  a  certified  copy  of  the  undertaking,  may  empower 
any  person  of  suitable  age  and  discretion  to  do  so. 


Historical:  Rev.  St.  1887,  Sec.  8124. 
Cr.  Pr.  (1864)  Sec.  520. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1301;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Return  of  Deposit  on  Surrender. 

Sec.  8125.  If  money  has  been  deposited  instead  of  bail,  and  the 
defendant  at  any  time  before  the  forfeiture  thereof  surrenders  him- 
self to  the  officer  to  whom  the  commitment  was  directed  in  the 
manner  provided  in  the  last  two  sections,  the  court  must  order  a 
return  of  the  deposit  to  the  defe«<*ant  upon  producing  the  certificate 
of  the  officer  showing  the  surrender,  and  upon  a  notice  of  five  days 
to  the  prosecuting  attorney,  with  a  copy  of  the  certificate. 


Historical:  Rev.  St.  1887,  Sec.  8125. 
Cr.  Pr.   (1864)   Sec.  521. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1302;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Forfeiture  of  Bail. 

Sec.  8126.  If,  without  sufficient  excuse,  the  defendant  neglects  to 
appear  for  arraignment  or  for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  required,  or  to 
surrender  himself  in  execution  of  the  judgment,  the  court  must 
direct  the  fact  to  be  entered  uoon  its  minutes  and  the  undertaking 
of  bail,  or  the  money  deposited  instead  of  bail,  as  the  case  may  be, 
is  thereupon  declared  forfeited.    But  if  at  any  time  before  the  final 
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adjournment  of  the  court,  the  defendant  or  his  bail  appear  and 
satisfactorily  excuse  his  neglect,  the  court  may  direct  the  forfeiture 
of  the  undertaking  or  the  deposit  to  be  discharged  upon  such  terms 
as  may  be  just. 


Historical:  Rev.  St.  1887,  Sec.  8126. 
Cr.  Pr.   (1864)   Sees.  522,  523. 

Same:  Pen. 


California  Legislation : 


Code  1872,  Sec.  1305;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Enforcement  of  Forfeiture. 

Sec.  8127.  If  the  forfeiture  is  not  discharged,  as  provided  in  the 
last  section,  the  prosecuting  attorney  may,  at  any  time  after  the 
adjournment  of  the  court,  proceed  by  action  only  against  the  bail 
upon  their  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  8127. 
Cr.  Pr.  (1864)  Sec.  524. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec  1306;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Forfeiture  of  Deposit. 

Sec.  8128.  If,  by  reason  of  the  neglect  of  the  defendant  to  appear, 
money  deposited  instead  of  bail  is  forfeited,  and  the  forfeiture  is 
not  discharged  or  remitted,  the  clerk  with  whom  it  is  deposited  must, 
immediately  after  the  final  adjournment  of  the  court,  pay  over  the 
money  deposited  to  the  county  treasurer. 


Historical:  Rev.  St.  1887,  Sec.  812  8. 
Cr.  Pr.  (1864)  Sec.  525. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1307;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Recommitment  of  Defendant  After  Bail. 

Sec.  8129.  The  court  to  which  the  committing  magistrate  returns 
the  depositions,  or  in  which  an  indictment  or  appeal  is  pending, 
or  to  which  a  judgment  on  appeal  is  remitted  to  be  carried  into 
effect,  may,  by  an  order  entered  upon  its  minutes,  direct  the  arrest 
of  the  defendant  and  his  commitment  to  the  officer  to  whose  custody 
he  was  committed  at  the  time  of  giving  bail,  and  his  detention  until 
legally  discharged  in  the  following  cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a 
forfeiture  of  his  bail,  or  of  money  deposited  instead  thereof ; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or 
either  of  them,  are  dead  or  insufficient,  or  have  removed  from  the 
State ; 

3.  Upon  an  indictment  being  found  in  the  cases  provided  in 
Section  7719. 


Historical:  Rev.  St.  1887,  Sec.  8129. 
Cr.  Pr.  (1864)  Sec.  526. 

California  Legislation:  Same  except 
"Section  985"  for  "Section  7719",  last 


words:  Pen.  Code  1872,  Sec.  1310; 
similar  as  amended:  Deering's  Cede, 
ib.;  Kerr's  Code,  ib. 


Order  for  Recommitment. 

Sec.  8130.  The  order  for  the  recommitment  of  the  defendant  must 
recite  generally  the  facts  upon  which  it  is  founded,  and  direct  that 
the  defendant  be  arrested  by  any  sheriff,  constable,  marshal,  or 
policeman  in  this  State,  and  committed  to  the  officer  in  whose  custody 
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Code,  1872,  Sec.  1311;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


he  was  at  the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged. 

Historical:  Rev.  St.  1887,  Sec.  8130. 
Cr.  Pr.  (1864)  Sec.  527. 

California  Legislation:    Same:  Pen. 

Arrest  for  Recommitment. 

Sec.  8131.  The  defendant  may  be  arrested  pursuant  to  the  order, 
upon  a  certified  copy  thereof,  in  any  county,  in  the  same  manner 
as  upon  a  warrant  of  arrest,  except  that  when  arrested  in  another 
county  the  order  need  not  be  indorsed  by  a  magistrate  of  that  county. 


Historical:  Rev.  St.  188  7,  Sec.  8131. 
Cr.  Pr.   (1864)   Sec.  528. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1312;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commitment  to  Await  Judgment. 

Sec.  8132.  If  the  order  recites,  as  the  ground  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment  upon 
conviction,  the  defendant  must  be  committed  according  to  the  re- 
quirement of  the  order. 


Historical:  Rev.  St.  1887,  Sec.  8132. 
Cr.  Pr.  (1864)  Sec.  529. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1313;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Readmittance  to  Bail. 

Sec.  8133.  If  the  order  be  made  for  any  other  cause,  and  the 
offense  is  bailable,  the  court  may  fix  the  amount  of  bail,  and  may 
cause  a  direction  to  be  inserted  in  the  order  that  the  defendant  be 
admitted  to  bail  in  the  sum  fixed,  which  must  be  specified  in  the  order. 


Historical:  Rev.  St.  1887,  Sec.  8133. 
Cr.  Pr.  (164)  Sec.  530. 

California  Legislation:    Same:  Pen. 


Code  18  72,  Sec.  1314;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Who  May  Take  Bail. 

Sec.  8134.  When  the  defendant  is  admitted  to  bail,  the  bail  may 
be  taken  by  any  magistrate  in  the  county,  having  authority  in  a 
similar  case  to  admit  to  bail,  upon  the  holding  of  the  defendant  to 
answer  before  an  indictment,  or  by  any  other  magistrate  designated 
by  the  court. 


Code  1872,  Sec.  1315;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  8134. 
Cr.  Pr.   (1864)    Sec.  531. 

I    California  Legislation:    Same:  Pen. 

Torm  of  Bail  on  Becommilmient. 

Sec.  8135.  When  bail  is  taken  upon  the  recommitment  of  the  de- 
fendant, the  undertaking  must  be  in  substantially  the  following 

form : 

An  order  having  been  made  on  the  day  of  ,  A.  D. 

nineteen  ,  by  the  court  (naming  it),  that  A.  B.  be  admitted 


to  bail  in  the  sum  of 


dollars  in  an  action  pending  in  that 


court  against  him  in  behalf  of  the  State  of  Idaho,,  upon  an  (in- 
formation, presentment,  indictment,  or  apeal,  as  the  case:  may  be), 
we,  C.  D.  and  E.  F.,  of  (stating  their  places  of  residence),  hereby 
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undertake  that  the  above  named  A.  B.  will  appear  in  that  or  any 
other  court  in  which  his  appearance  may  be  lawfully  required  upon 
that  (information,  presentment,  indictment,  or  appeal,  as  the  case 
may  be),  and  will  at  all  times  render  himself  amenable  to  its  orders 
and  process  and  appear  for  judgment  and  surrender  himself  in 
execution  thereof ;  or  if  he  fails  to  perform  either  of  these  conditions, 

that  we  will  pay  to  the  State  of  Idaho  the  sum  of    dollars 

(insert  the  sum  in  which  the  defendant  is  admitted  to  bail). 


Historical:  Rev.  St.  1887,  Sec.  8135. 
Cr.  Pr.  (1864)  Sec.  532. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1316;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Qualifications  and  How  Put  In. 

Sec.  813€.  The  bail  must  possess  the  qualifications  and  must  be 
put  in,  in  all  respects  in  the  manner  prescribed  in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  8136. 
Cr.  Pr.  (1864)  Sec.  533. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1317;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
WHO  MAY  BE  WITNESSES  IN  CRIMINAL  ACTIONS. 


Section 

8141.  Rules  for  determining  compe- 
tency. 

8142.  Hustand  and  wife  as  witnesses. 


Section 

8143.    Defendant  not  obliged  to  tes- 
tify. 


Hules  for  Determining  Competency. 

Tec.  8141.  The  rules  for  determining  the  competency  of  wit- 
nesses hi  civil  actions  arc  applicable  also  to  criminal  actions  and 
proceedings,  except  as  otherwise  provided  in  this  Code. 


Historical:   Rev.  St.  188  7,  Sec.  8141. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec;  1321;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cross  Reference:     Competency  of 


witnesses  in  civil  actions:  Sees.  5956- 
5980. 

Cited:  State  v.  Larkin  (1897)  5  Ida. 
200;    47  Pac.  945. 


HuVc&nd  and  Wife  as  Witnesses. 

Sec.  8142.  Except  with  the  consent  of  both,  or  in  cases  of  crim- 
inal violence  upon  one  by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each  other  in  a  criminal  action 
or  proceeding  to  which  one  or  both  are  parties. 


Cross  Reference : 
sions:    Sec.  5958. 


Similar  provi- 


Historical:   Rev.  St.  1887,  Sec.  8142. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1322;  similar  as 
amended:  Deering's  Code,  ib.;  fur- 
ther amended:    Kerr's  Code,  ib.  \ 

Defendant  Not  Obliged  to  Testify. 

Sec.  8143.  A  defendant  in  a  criminal  action  or  proceeding  to  which 
he  is  a  party,  is  not,  without  his  consent,  a  competent  witness  for 
or  against  himself.  His  neglect  or  refusal  to  give  such  consent  shall 
not  in  any  manner  prejudice  him  nor  be  used  against  him  on  the 
trial  or  proceeding* 
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Historical:  Rev.  St.  1887,  Sec.  8143. 
See  Cr.  Pr.   (1864)  Sec.  12. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1323;  Deering's  Code, 
ifo.;  Kerr's  Code,  ib. 

Cited:  State  v.  Larkin  (1897)  5 
Ida.  200;  47  Pac.  945. 

Instructions:  It  is  not  error  to  in- 
struct the  jury  in  the  language  of  this 


statute.  State  v.  Levy  (1904)  9  Ida. 
483;   75  Pac.  227. 

Testimony   After   Plea   of  Guilty: 

Where  one  of  a  number  of  co-defend- 
ants has  pleaded  guilty,  the  coi*Ft  may 
require  him  to  testify  either  for  or 
against  his  co-defendants  on  their 
trial.  State  v.  Knudtson  (1905)  11 
Ida.  524;   83  Pac.  226. 


CHAPTEE  3. 
COMPELLING  THE  ATTENDANCE  OF  WITNESSES, 


Section 

8148.    Subpoena:  How  issued. 

Form  of  subpoena. 

Service  of  subpoena. 

Fees  and  mileage  of  witnesses. 

Compulsory  attendance  of  wit- 
nesses. 


8149. 

8150. 
8151. 
8152. 


Section 

8153.  Disobedience  to  subpoena. 

8154.  Forfeiture   of  undertaking 


of 


witness. 

8155.    Production  of  imprisoned  wit- 
ness: Procedure. 


Subpoena:   How  Issued. 

Sec.  §148.  The  process  by  which  the  attendance  of  a  witness  be- 
fore a  court  or  magistrate  is  required  is  a  subpoena.  It  may  be 
signed  and  issued  by: 

1.  A  magistrate  before  whom  an  information  is  laid,  for  wit- 
nesses in  the  State,  either  on  behalf  of  the  people  or  of  the  defendant ; 

2.  The  prosecuting  attorney,  for  witnesses  in  the  State  in  sup- 
port of  the  prosecution,  or  for  such  other  witnesses  as  the  grand 
jury,  upon  an  investigation  pending  before  them,  may  direct; 

3.  The  prosecuting  attorney,  f ©r  witnesses  in  the  State  in  sup- 
port of  an  indictment,  to  appear  before  the  court  in  which  it  is  to 
be  tried; 

4.  The  clerk  of  the  court  in  which  an  indictment  is  to  be  tried; 
and  he  must,  at  any  time,  upon  application  of  the  defendant,  and 
without  charge,  issue  as  many  blank  subpoenas,  subscribed  by  him 
as  clerk,  for  witnesses  in  the  State,  as  the  defendant  may  require. 


Historical:   Rev.  St.  1887,  Sec.  8148. 

See  Cr.  Pr.  (1864)   Sees.  534-S-&8. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1326;  similar  as 
amesW:  Deerimg's  Co4e,  ife.;  Kerr's 
Code,  ib. 


Torm  of  Subpoena. 

Sec.  8149.  A  subpoena  authorized  by  the  last  section  must  be 
substantially  in  the  following  form: 

The  Sta£e  of  Idaho  to  A.  E. : 

You  aa?e  commanded  to  appear  before  C.  D.,  a  justice  of  the  peace 

of    Precinct,  in    County  (or  as  the  case  may  be), 

at  (naming  the  place),  on  (stating  the  day  and  hour),  as  a  witness  in 
a  criminal  action  prosee&ifeed  by  the  State  of  Idaho  against  E.  F. 

Given  under  my  ha**d  this    day  of   ,  A.  D.  nineteen 

G.  H.,  Justice  of  the  Peace,  (or  "J.  K.,  Prosecuting  At- 


torney," or  "By  order  of  the  court,  L.  M.,  Clerk,"  or  as  the  case 
may  be). 

If  books,  papers,  or  documents  are  required,  a  direction  to  the 
following  effect  must  be  contained  in  the  subpoena:    "And  you  are 
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required,  also,  to  bring  with  you  the  following"  (describing  intelli- 
gibly the  books,  papers,  or  documents  required). 


Historical:  Rev.  St.  1887,  Sec.  8149. 
Cr.  Pr.  (1864)  Sees.  539,  540. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1327;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Service  of  Subpoena. 

Sec.  8150.  A  subpoena  may  be  served  by  any  person,  but  a  peace 
officer  must  serve  in  his  county  any  subpoena  delivered  to  him  for 
service,  either  on  the  part  of  the  people  or  of  the  defendant,  and 
must,  without  delay,  make  a  written  return  of  the  service,  sub- 
scribed by  him,  stating  the  time  and  place  of  service.  The  service 
is  made  by  showing  the  original  to  the  witness  personally  and  in- 
forming him  of  its  contents. 


Historical:  Rev.  St.  1887,  Sec.  8150. 
Cr.  Pr.  (1864)  Sees.  541,  542. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1328;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Fees  and  Mileage  of  Witnesses. 

Sec.  8151.  When  a  person  shall  attend  before  a  grand  jury,  or  the 
District  Court,  as  a  witness,  upon  a  subpoena,  or  pursuant  to  an 
undertaking,  such  person  shall  receive  the  sum  of  twenty-five  cents 
a  mile,  one  way  for  each  mile  actually  traveled,  but  no  person  can 
receive  more  than  one  mileage  under  this  section  at  one  term  of  the 
District  Court;  such  person  shall  also  receive  two  dollars  per  day  for 
each  day's  actual  attendance  as  such  witness.  Such  mileage  and  per 
diem  must  be  paid  out  of  the  county  treasury  of  the  county  where 
such  District  Court  is  held,  upon  the  certificate  of  the  clerk  of  said 
court :  Provided,  however,  That  when  a  defendant  in  a  criminal  pro- 
ceeding requires  the  attendance  of  more  than  five  witnesses  in  his 
behalf,  before  such  witnesses  shall  be  subpoenaed  at  the  county's  ex- 
pense, or  their  fees  and  mileage  be  a  charge  against  the  county,  such 
defendant  must  make  affidavit  setting  forth  that  they  are  witnesses 
whose  evidence  is  material  to  his  defense,  and  that  he  cannot  safely 
go  to  trial  without  them.  In  such  case  the  court,  or  the  judge  thereof, 
at  any  time  application  is  made  therefor,  shall  order  a  subpoena  to 
issue  to  such  of  said  witnesses  as  the  court,  or  the  judge  thereof,  may 
deem  material  for  the  defendant,  and  the  costs  incurred  by  the  process 
and  the  fees  and  mileage  of  such  witnesses  shall  be  paid  in  the  same 
manner  that  the  costs  and  fees  of  other  witnesses  are  paid. 


Historical:  Rev.  St.  1887,  Sec.  8151, 
amended  Laws  1893,  20,  Sec.  1;  re- 
enacted  Laws  1899,  172,  Sec.  1; 
amended  Laws  1899,  367,  Sec.  1. 

Order  for  Attendance:  The  order 
for  the  attendance  of  witnesses  pre- 
scribed by  this  section  must  be  made 
by  the  court,  and  cannot  be  made  by 
the  judge  at  chambers,  and  if  so  made 
the  county  cannot  be  compelled  to 
pay  fees  to  such  witnesses.    Delano  v. 


Board  of  Commissioners  (1894)  4  Ida. 
83;  35  Pac.  841. 

Same — Showing:  In  order  to  enti- 
tle a  defendant  to  the  benefit  of  this 
section  he  must  strictly  comply  there- 
with, and  the  necessity  and  material- 
ity of  the  additional  witnesses  must  be 
shown,  before  subpoenas  will  be  is- 
sued, or  any  expense  incurred  charge- 
able to  the  county.  State  v.  Goddard 
(1896)  4  Ida.  750;  44  Pac.  643. 


Compulsory  Attendance  of  Witnesses. 

Sec.  8152.    No  person  is  obliged  to  attend  as  a  witness  before  a 
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court  or  magistrate  out  of  the  county  where  the  witness  resides  or 
is  served  with  the  subpoena,  unless  the  judge  of  the  court  in  which 
the  offense  is  triable,  or  a  Justice  of  the  Supreme  Court,  or  a  probate 
judge,  upon  an  affidavit  of  the  prosecuting  attorney  or  prosecutor, 
or  of  the  defendant  or  his  counsel,  stating  that  he  believes  the  evidence 
of  the  witness  is  material,  and  his  attendance  at  the  examination  or 
trial  necessary,  shall  indorse  on  the  subpoena  an  order  for  the  attend- 
ance of  the  witness. 


Historical:  Rev.  St.  1887,  Sec.  8152. 
Cr.  Pr.  (18€4)  Sec.  545. 

California  Legislat*©!! :  Same  except 
"county"  for  "probate",  line  4:  Pen. 


Code  1872,  Sec.  1330;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code.  ib. 


Disobedience  to  Subpoena. 

Sec.  8153.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn 
or  to  testify  as  a  witness,  may  be  punished  by  the  court  or  magistrate 
as  a  contempt.  A  witness  disobeying  a  subpoena  issued  on  the  part 
of  the  defendant,  unless  he  show  good  cause  for  his  non-attendance, 
is  liable  to  the  defendant  in  the  sum  of  one  hundred  dollars,  which 
may  be  recovered  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  8153. 
See  Cr.  Pr.  (1864)  Sees.  546,  548. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1331;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Forfeiture  of  Undertaking'  of  Witness. 

Sec.  8154.  When  a  witness  has  entered  into  an  undertaking  to 
appear,  upon  his  failure  to  do  so  the  undertaking  is  forfeited  in  the 
same  manner  as  undertakings  of  bail. 


Historical:  Rev.  St.  1887,  Sec.  8154. 
Cr.   Pr.    (1864)    Sec.  547. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  13  32;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Production  of  Imprisoned  Witness:  Procednre. 

Sec.  8155.  When  the  testimony  of  a  material  witness  for  the  people 
is  required  in  a  criminal  action  before  a  court  of  record  of  this  State, 
and  such  witness  is  a  prisoner  in  the  State  Prison  or  in  a  county  jail, 
an  order  for  his  temporary  removal  from  such  prison  or  jail,  and  for 
his  production  before  such  court,  may  be  made  by  the  court  which 
the  action  is  pending,  or  by  a  judge  thereof;  but  in  case  tht  prison 
or  jail  is  out  of  the  county  in  which  the  application  is  made,  such 
order  can  only  be  made  upon  the  affidavit  of  the  prosecuting  attorney 
or  other  person  on  behalf  of  the  people  showing  that  the  testimony 
is  material  and  necessary;  and  even  then  the  granting  of  the  order 
is  in  the  discretion  of  the  court  or  judge.  The  order  must  be  executed 
by  the  sheriff  of  the  county  in  which  it  is  made,  whose  duty  it  is  to 
bring  the  prisoner  before  the  proper  court,  to  safely  keep  him,  and 
when  he  is  no  longer  required  as  a  witness,  to  return  him  to  the 
prison  or  jail  whence  he  was  taken.  The  expense  of  executing  such 
order  must  be  paid  by  the  county  in  which  the  order  is  made. 


Historical:  Rev.  St.  1887,  Sec.  8155. 
California    Legislation:  Similar: 


Deering's  Pen.  Code,  Sec.  1333;  Kerr's 
Code,  ib. 
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CHAPTER  4. 
EXAMINATION  OF  WITNESSES  CONDITIONALLY. 


be  condition- 


Section 

8167.  Subpoena  for  witness. 

8168.  Taking  and  authentication  ©f 
testimony. 

8169.  Transmission  of  depositions. 

8170.  Use  of  deposition  on  trial. 

8171.  Deposition  of  imprisoned  wit- 
ness. 


section 

8160.  Witnesses  may 
ally  examined. 

8161.  Grounds  for  examination. 

8162.  Contents  of  application. 

8163.  To  whom  made. 

8164.  Order  for  examination. 

8165.  Proceedings     in      absence  of 
county  attorney. 

8166.  Discontinuance      of  examina- 
tion. 

Witnesses  May  Be  Conditionally  Examined. 

Sec.  8160.  When  a  defendant  has  been  held  to  answer  a  charge 
for  a  public  offense,  he  may,  either  before  or  after  an  indictment, 
have  witnesses  examined  conditionally,  on  his  behalf,  as  pre- 
scribed in  this  chapter,  and  not  otherwise. 


Historical:  Rev.  St.  1887,  Sec.  8160. 
Cr.  Pr.  (1864)   Sec.  549. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1335;  similar  as 
amended:  Deering's  Code,  ib. ;  fur- 
ther amended:    Kerr's  Code,  ib. 


Grounds  for  Examination. 

Sec.  8161.  When  a  material  witness  for  the  defendant  is  about  to 
leave  the  State,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds 
for  apprehending  that  he  will  be  unable  to  attend  the  trial,  the  de- 
fendant may  apply  for  an  order  that  the  witness  be  examined  con- 
ditionally. 


Historical:  Rev.  St.  1887,  Sec.  8161. 
See  Cr.  Pr.  (1864)  Sec.  555. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1336;  Deering's  Code, 


as     amended:  Kerr's 


ib.;  similar 
Code,  ib. 

Cited:  Territory  v.  Evans 
2  Ida.  651;  23  Pac.  232. 


(1890) 


Contents  of  Application. 

Sec.  8162.    The  application  must  be  made  upon  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony 
is  material  to  the  defense  of  the  action; 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so  sick  or 
infirm  as  to  afford  reasonable  grounds  for  apprehending  that  he  will 
not  be  able  to  attend  the  trial. 


Historical:  Rev.  St.  1887,  Sec.  8162. 
Cr.  Pr.   (1864)   Sec.  553. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1337;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


To  Whom  Made. 

Sec.  8163.  The  application  may  be  made  to  the  court  during  the 
term  thereof,  or  to  the  judge  in  vacation,  and  must  be  upon  three 
days'  notice  to  the  prosecuting  attorney. 


Historical:  Rev.  St.  1887,  Sec.  8163. 
Cr.  Pr.  (1864)  Sec.  554. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1338;  similar  as 
amended:  Deering's  Code,  ib.;  as 
amended:   Kerr's  Code,  ib. 
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Order  for  Examination. 

Sec.  8164.  If  the  court  or  judge  is  satisfied  that  the  examination 
of  the  witness  is  necessary,  an  order  must  be  made  that  the  witness 
be  examined  conditionally,  at  a  specified  time  and  place,  and  that  a 
copy  of  the  order  be  served  on  the  prosecuting  attorney,  within  a 
specified  time  before  that  fixed  for  the  examination. 


Historical:  Rev.  St.  1887,  Sec.  8164. 
See  Cr.  Pr.  (1864)  Sec.  555. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1339;  Deering's  Cod*, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Proceedings  in  Absence  of  County  Attorney. 

Sec.  8165.  The  order  must  direct  that  the  examination  be  taken 
before  a  magistrate  named  therein,  and  on  proof  being  furnished  to 
such  magistrate  of  service  upon  the  prosecuting  attorney  of  a  copy 
of  the  order,  if  no  counsel  appear  on  the  part  of  the  people,  the  ex- 
amination must  proceed. 


Historical:  Rev.  St.  1887,  Sec.  8165. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1340;  Deering's  Code, 


ib.;  different  as  amended: 
Code,  ib. 


Kerr's 


Discontinuance  of  Examination. 

Sec.  8166.  If  the  prosecuting  attorney  or  other  counsel  appear  on 
behalf  of  the  people,  and  it  is  shown  to  the  satisfaction  of  the  magis- 
trate, by  affidavit  or  other  proof,  or  on  the  examination  of  the  witness, 
that  he  is  not  abmit  to  leave  the  State,  or  is  not  sick  and  infirm,  or  that 
the  application  was  made  to  avoid  the  examination  of  the  witness 
on  the  trial,  the  examination  cannot  take  place;  otherwise  it  must 
proceed. 


Historical:   Rev.  St.  18  87,  Sec.  8166. 

California  Legislation :  Same  except 
'or"   for   "and"   between   "sick"  and 


"infirm",  line  4:  Pen.  Code  1872,  Sec. 
1341;  Deering's  Code,  ib.;  similar  as 
amended:   Kerr's  Code,  ib. 


Subpoena  for  Witness. 

Sec.  8167.  The  attendance  of  the  witness  may  be  enforced  by  a 
subpoena,  issued  by  the  magistrate  before  whom  the  examination  is 
to  be  taken. 


Historical:  Rev.  St.  1887,  Sec.  8167. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1342;  Deering's  Code, 
ib.;  Kerr's  Code.  ib. 


Taking  and  Authentication  of  Testimony. 

Sec.  8168.  The  testimony  given  by  the  witness  must  be  reduced  to 
writing  and  authenticated  in  the  same  manner  as  the  testimony  of  a 
witness  taken  in  support  of  an  information. 


Historical:  Rev.  St.  1887,  Sec.  8168. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1343;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Transmission  of  Depositions. 

Sec.  8169.  The  deposition  taken  must,  by  the  magistrate,  be  sealed 
up  and  transmitted  to  the  clerk  of  the  court  in  which  the  action  is 
pending  or  may  come  for  trial. 


Historical:  Rev.  St.  1887,  Sec.  8169. 
California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1344;  Deering's  Code, 
ib.;    Kerr's  Code,  ite. 
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Use  of  Deposition  on  Trial. 

Sec.  8170.  The  deposition,  or  a  certified  copy  thereof,  may  be  read 
in  evidence  by  either  party  on  the  trial,  upon  its  appearing  that  the 
witness  is  unable  to  attend,  by  reason  of  his  death,  insanity,  sickness, 
or  infirmity,  or  of  his  continued  absence  from  the  State.  Upon  read 
ing  the  depositions  in  evidence,  the  same  objections  may  be  taken  to 
a  question  or  answer  contained  therein,  as  if  the  witness  had  been 
examined  orally  in  court. 


Historical:  Rev.  St.  1887,  Sec.  8170. 
Cr.  Pr.   (1864)  Sec.  569. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1345;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Deposition  of  Imprisoned  Witness. 

Sec.  8171.  When  a  material  witness  for  a  defendant,  under  a 
criminal  charge,  is  a  prisoner  in  the  State  Prison,  or  in  the  county 
jail  of  a  county  other  than  that  in  which  the  defendant  is  to  be 
tried,  his  deposition  may  be  taken  on  behalf  of  the  defendant,  in 
the  same  manner  provided  in  the  case  of  a  witness  who  is  sick,  and 
the  provisions  of  this  chapter,  so  far  as  applicable,  govern  in  the 
application  for,  and  in  the  taking  and  use  of,  such  deposition.  Such 
deposition  may  be  taken  before  any  magistrate  or  notary  public  of 
the  county  in  which  the  jail  or  prison  is  situated.  Every  officer  before 
whom  testimony  is  taken  by  virtue  hereof  shall  have  authority  to 
administer,  and  must  administer,  an  oath  to  the  witness  that  his 
testimony  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 


Historical:  Rev.  St.  1887,  Sec.  8171. 
California  legislation:  Similar: 


Deering's  Pen.  Code,  Sec.  1346;  as 
amended:  Kerr's  Code,  ib. 


CHAPTER  5. 
EXAMINATION  OF  WITNESSES  ON  COMMISSION. 


of  non-resident 


Section 

8176.  Examination 
witness. 

Application   for  order. 
Commission  denned. 
Affidavit  to  accompany  appli- 
cation. 

To  whom  made,  and  notice. 
Order  for  commission. 
Interrogatories:    How  settled 
and  allowed. 
Direction  as  to  return. 


8177. 
8178. 
8179. 

8180. 
8181. 
8182. 


8183. 


Section 

8184.  Execution  of  commission. 

8185.  Delivery     of  commission 
agent. 

8186.  Same:    Death  or  disability 
agent. 

8187.  Filing  of  commission. 

8188.  Commission    open  for 
tion. 

Use  of  and  objections  to  dep 
ositions. 


to 
of 


mspec- 


8189. 


Examination  of  Non-Resident  Witness. 

Sec.  8176.  When  an  issue  of  fact  is  joined  upon  an  indictment,  tne 
defendant  may  have  any  material  witness,  residing  out  of  the  State, 
examined  in  his  behalf,  as  prescribed  in  this  chapter,  and  not  other- 
wise. 


Historical:  Rev.  St.  1887,  Sec.  8176. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1349;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Preliminary  Depositions  Inadmissi- 


ble: Depositions  taken  on  preliminary 
examination  are  not  admissible  in  ev- 
idence on  the  trial.  (Territory  v. 
Evans  (1890)  2  Ida.  65-1;  23  Pac.  232. 
Over-ruled.)  State  v.  Potter  (1889)  6 
Ida.  584;  57  Pac.  431. 
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Application  for  Order. 

Sec.  8177.  When  a  material  witness  for  the  defendant  resides  out 
of  the  State,  the  defendant  may  apply  for  an  order  that  the  witness 
be  examined  on  a  commission. 


Historical:  Rev.  St.  1887,  Sec.  8177. 
California  Legisi»tioii :    Same:  Pen. 


Code  1872,  Sec.  1350;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commission  Defined, 

Sec.  8178.  A  commission  is  a  process  issued  under  the  seal  of  the 
court  and  the  signature  of  the  clerk,  directed  to  some  person  desig- 
nated as  commissioner,  authorizing  him  to  examine  the  witness  upon 
oath  or  interrogatories  annexed  thereto,  to  take  and  certify  the 
deposition  of  the  witness,  and  to  return  it  according  to  the  directions 
given  with  the  commission. 


Historical:  Rev.  St.  1887,  Sec.  8178. 
Cr.  Pr.  (1864)  Sec.  551. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1351;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


A&iavit  to  Accompany  Application. 

Sec.  8179.    The  application  must  be  made  upon  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  an  issue 
of  fact  has  been  joined  therein; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material 
to  the  defense  of  the  action; 

4.  That  the  witness  resides  out  of  the  State. 


Historical:  Rev.  St.  1887,  Sec.  8179. 
See  Cr.  Pr.    (1864)   Sec.  553. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1352;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


To  Whom  Made  and  Notice. 

Sec.  8180.  The  application  may  be  made  to  the  court  during  the 
term,  or  to  the  judge  in  vacation,  and  must  be  upon  three  days'  notice 
to  the  prosecuting  attorney. 


Historical:  Rev.  St.  1887,  Sec.  8180. 
Cr.  Pr.  (1864)  Sec.  554. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1353;  similar  as 
amended:  Deering-'s  Code,  ib.;  Kerr's 
Code,  ib. 


Order  for  Commission. 

Sec.  8181.  If  the  court  or  judge  to  whom  the  application  is  made 
is  satisfied  of  the  truth  of  the  facts  stated,  and  that  the  examination 
of  the  witness  is  necessary  to  the  attainment  of  justice,  an  order  must 
be  made  that  a  commission  be  issued  to  take  his  testimony,  and  the 
court  or  judge  may  insert  in  the  order  a  direction  that  the  trial  of 
the  indictment  be  stayed  for  a  specified  time,  reasonably  sufficient 
for  the  execution  and  return  of  the  commission. 


Historical:  Rev.  St.  1887,  Sec.  8181. 
Cr.  Pr.  (1864)  Sees.  555,  556. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1354;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Interrogatories:  How  Settled  and  Allowed. 

Sec.  8182.  When  the  commission  is  ordered,  the  defendant  must 
serve  upon  the  prosecuting  attorney,  without  delay,  a  copy  of  the 
interrogatories  to  be  annexed  thereto,  with  two  days'  notice  of  the 
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time  at  which  they  will  be  presented  to  the  court  or  judge.  The 
prosecuting  attorney  may  in  like  manner  serve  upon  the  defendant 
or  his  counsel  cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party  may  insert 
any  questions  pertinent  to  the  issue.  When  the  interrogatories  and 
cross-interrogatories  are  presented  to  the  court  or  judge,  according 
to  the  notice  given,  the  court  or  judge  must  modify  the  questions  so 
as  to  conform  them  to  the  rules  of  evidence,  and  must  indorse  upon 
them  his  allowance  and  annex  them  to  the  commission. 


Historical:  Rev.  St.  1887,  Sec.  8182. 
Cr.  Pr.  (1864)  Sees.  557-560. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1355;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Direction  as  to  Return. 

Sec.  8183.  Unless  the  parties  otherwise  consent,  by  an  indorse- 
ment upon  the  commission,  the  court  or  judge  must  indorse  thereon 
a  direction  as  to  the  manner  in  which  it  must  be  returned,  and  may, 
in  his  discretion,  direct  that  it  be  returned  by  mail  or  otherwise,  ad- 
dressed to  the  clerk  of  the  court  in  which  the  action  is  pending,  desig- 
nating his  name  and  the  place  where  his  office  is  kept. 


Historical:  Rev.  St.  1887,  Sec.  8183. 
See  Cr.  Pr.  (1864)  Sec.  561. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1356;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Execution  of  Commission. 

Sec.  8184.  The  commissioner,  unless  otherwise  specially  directed, 
may  execute  the  commission  as  follows: 

1.  He  must  publicly  administer  an  oath  to  the  witness,  that  his 
answers  given  to  the  interrogatories  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth ; 

2.  He  must  cause  the  examination  of  the  witness  to  be  reduced 
to  writing,  and  subscribed  by  him; 

3.  He  must  write  the  answers  of  the  witness  as  near  as  possible 
in  the  language  in  which  he  gives  them,  and  read  to  him  each  answer 
as  it  is  taken  down,  and  correct  or  add  to  it  until  it  conforms  to  what 
he  declares  is  the  truth; 

4.  If  the  witness  decline  answering  a  question,  that  fact,  with 
the  reason  assigned  by  him  for  declining,  must  be  stated; 

5.  If  any  papers  or  documents  are  produced  before  him  and 
proved  by  the  witness,  they,  or  copies  of  them,  must  be  annexed  to 
the  deposition  subscribed  by  the  witness  and  certified  by  the  com- 
missioner ; 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet  of 
the  deposition,  and  annex  the  deposition,  with  the  papers  and  docu- 
ments proved  by  the  witness,  to  the  commission,  and  must  close  it 
up  under  seal,  and  address  it  as  directed  by  the  indorsement  thereon ; 

7.  If  there  is  a  direction  on  the  commission  to  return  it  by  mail, 
the  commissioner  must  immediately  deposit  it  in  the  nearest  post- 
office.  If  any  other  direction  is  made  by  the  written  consent  of  the 
parties,  or  by  the  court  or  judge,  on  the  commission,  as  to  its  return, 
he  must  comply  with  the  direction.  A  copy  of  this  section  must  be 
annexed  to  the  commission. 


824 


MISCELLANEOUS  PROCEEDINGS 


Pt.  2.  Tit.  10 


Historical:  Rev.  St.  1887,  Sec.  8184. 
Cr.  Pr.  (1864)  Sees.  562,  563. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  1357;  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Delivery  of  Commission  to  Agent. 

Sec.  8185.  If  the  commission  and  return  is  delivered  by  the  com- 
missioner to  an  agent,  he  must  deliver  the  same  to  the  clerk  to  whom 
it  is  directed  or  to  the  judge  of  the  court  in  which  the  indictment  is 
pending,  by  whom  it  may  be  received  and  opened,  upon  the  agent 
making  affidavit  that  he  received  it  from  the  hands  of  the  commis- 
sioner, and  that  it  has  not  been  opened  or  altered  since  he  received  it, 


Historical:  Rev.  St.  1887,  Sec.  8185. 
Cr.  Pr.  (1864)  Sec.  564. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1358;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same:  Death  or  Disability  of  Agent. 

Sec.  8186.  If  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  personally  to  deliver  the  commission  and  return,  as  prescribed 
in  the  last  section,  it  may  be  received  by  the  clerk  or  judge  from  any 
other  person,  upon  his  making  an  affidavit  that  he  received  it  from 
the  agent,  that  the  agent  is  dead,  or  from  sickness  or  other  casualty, 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since  the 
person  making  the  affidavit  received  it;  and  that  he  believes  it  has 
not  been  opened  or  altered  since  it  came  from  the  hands  of  the 
commissioner. 


Historical:  Rev.  St.  18  87,  Sec.  8186. 
Cr.  Pr.  (1864)  Sec.  565. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1359;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Filing  of  Commission. 

Sec.  8187.  The  clerk  or  judge  receiving  and  opening  the  commis- 
sion and  return  must  immediately  file  it,  with  the  affidavit  mentioned 
in  the  last  two  sections,  in  the  office  of  the  clerk  of  the  court  in  which 
the  indictment  is  pending. 

If  the  commission  and  return  is  transmitted  by  mail,  the  clerk 
to  whom  it  is  addressed  must  receive  it  from  the  postoffice,  and  open 
and  file  it  in  his  office,  where  it  must  remain,  unless  otherwise  directed 
by  the  court  or  judge. 


Historical:  Rev.  St.  1887,  Sec.  8187. 
Cr.  Pr.  (1864)  Sees.  566,  567. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1360;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Commission  Open  for  Inspection. 

Sec.  8188.  The  commission  and  return  must  at  all  times  be  open 
to  the  inspection  of  the  parties,  who  must  be  furnished  by  the  clerk 
with  copies  of  the  same  or  of  any  part  thereof,  on  payment  of  his  fees. 


Historical:  Rev.  St.  18  87,  Sec.  8188. 
Cr.  Pr.    (1864)   Sec.  568. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1361;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Use  of  and  Objections  to  Depositions. 

Sec.  8189.  The  depositions  taken  under  the  commission  may  be 
read  in  evidence  by  either  party  on  the  trial,  upon  it  being  shown 
that  the  witness  is  unable  to  attend  from  any  cause  whatever;  and 
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the  same  objections  may  be  taken  to  a  question  in  the  interrogatories 
or  to  an  answer  in  the  deposition,  as  if  the  witness  had  been  examined 
orally  in  court. 


Historical:  Rev.  St.  1887,  Sec.  8189. 
Cr.  Pr.   (1864)   Sec.  569. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1362;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Preliminary  Depositions  Inadmissi- 


ble: Depositions  taken  on  preliminary 
examination  are  not  admissible  in  evi- 
dence on  the  trial.  (Territory  v. 
(1890)  2  Ida.  651;  23  Pac.  232 
ruled.)  State  v.  Potter  (1899) 
584;  57  Pac.  431. 


Evans 
Over- 
6  Ida. 


CHAPTER  6. 
INQUIRY  INTO  INSANITY  OF  DEFENDANT. 


Section 

8194.  Insane  person  cannot  be  tried 
or  punished. 

8195.  Inquisition  to  determine  sanity. 

8196.  Order  of  trial. 

8197.  Proceedings  on  verdict. 


Section 

8198.  Exoneration 
mitment. 

8199.  Detention  of 
sane. 

8200.  Expenses  payable  by  county. 


of  bail   on  corn- 
defendant  until 


Insane  Person  Cannot  Be  Tried  or  Punished. 

Sec.  8194.  A  person  cannot  be  tried,  adjudged  to  punishment,  or 
punished  for  a  public  offense,  while  he  is  insane. 


Historical:  Rev.  St.  1887,  Sec.  819  4. 
See  Cr.  Pr.   (1864)   Sec.  5  70. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1367;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Inquiry  into  san- 
ity after  acquittal  for  insanity:  Sec. 
7934. 


Inquisition  to  Determine  Sanity. 

Sec.  8195.  When  an  indictment  is  called  for  trial,  if  a  doubt  arises 
as  to  the  sanity  of  the  defendant,  the  court  must  order  the  question 
to  be  submitted  to  a  jury;  where  such  doubt  arises  on  the  defendant 
being  brought  up  for  judgment  on  conviction,  the  court  must  order 
a  jury  to  be  summoned  from  the  list  of  jurors  selected  by  the  com- 
missioners for  the  year,  to  inquire  into  the  fact;  and  the  trial  of 
the  indictment  or  the  pronouncing  of  the  judgment  must  be  suspended 
until  the  question  of  insanity  is  determined  by  the  verdict  of  the  jury. 


Historical:  Rev.  St.  1887,  Sec.  8195. 
Cr.  Pr.  (1864)  Sees.  571,  572. 

California  Legislation:  Same  except 
"supervisors"     for  "commissioners", 


line  6:  Pen.  Code  1872,  Sec.  1368; 
similar  as  amended:  Deering's  Code, 
ib.;  further  amended:   Kerr's  Code,  ib. 


Order  of  Trial. 

Sec.  8196.  The  trial  of  the  question  of  insanity  must  proceed  in 
the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case  and  offer 
evidence  in  support  of  the  allegation  of  insanity; 

2.  The  counsel  for  the  people  may  then  open  their  case  and  offer 
evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  testimony 
only,  unless  the  court,  for  good  reason  in  furtherance  of  justice,  per- 
mit them  to  offer  evidence  upon  their  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted 
to  the  jury  on  either  or  both  sides  without  argument,  the  counsel  for 
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the  people  must  commence,  and  the  defendant  or  his  counsel  may 
conclude,  the  argument  to  the  jury; 

5.  If  the  indictment  be  for  an  offense  punishable  with  death, 
two  counsel  on  each  side  may  argue  the  cause  to  the  jury,  in  which 
case  they  must  do  so  alternately.  In  other  cases  the  argument  may 
be  restricted  to  one  counsel  on  each  side ; 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all  mat- 
ters of  law  necessary  for  their  information  in  giving  their  verdict. 


Historical:  Rev.  St.  1887,  Sec.  8196. 
See  Cr.  Pr.  (1864)  Sees.  573,  574. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1369;  Beeriag's  Code, 
ifo.;  Kerr's  Code,  ib. 


Proceedings  on  Verdict. 

Sec.  8197.  If  the  jury  find  the  defendant  sane,  the  trial  of  the 
indictment  must  proceed,  or  judgment  may  be  pronounced,  as  the 
case  may  be.  If  the  jury  find  the  defendant  insane,  the  trial  or  judg- 
ment must  be  suspended  until  he  becomes  sane,  and  the  court,  if  it 
deems  his  discharge  dangerous  to  the  public  peace  or  safety,  may 
order  that  he  be  in  the  meantime  committed  by  the  sheriff  to  the 
State  Insane  Asylum,  and  that  upon  his  becoming  sane  he  be  rede- 
livered to  the  sheriff. 


Historical:  Rev.  St.  1887,  Sec.  8197. 
Cr.  Pr.  (1864)  Sees.  575,  576. 

California  Legislation:  Same  except 
"lunatic"  for  "insane",  line  7:  Pen. 


Code  1872,  Sec.  1370;  similar  as 
amended:  Dee-ring's  Code,  ib.;  further 
amended:    Kerr's  Code,  ib. 


Exoneration  of  Bail  on  Commitment. 

Sec.  8198.  The  commitment  of  the  defendant,  as  mentioned  in  the 
last  section,  exonerates  his  bail,  or  entitles  a  person,  authorized  to 
receive  the  property  of  the  defendant,  to  a  return  of  any  money  he 
may  have  deposited  instead  of  bail. 


Historical:  Rev.  St.  1887,  Sec.  8198. 
Cr.  Pr.    (1864)   Sec.  577. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1371;  Deeriag's  Code, 
ib.;  Kerr's  Code,  ib. 


Detention  of  Defendant  Until  Sane. 

Sec.  8199.  If  the  defendant  is  received  into  the  asylum,  he  must 
he  detained  there  until  he  becomes  sane.  When  he  becomes  sane, 
the  superintendent  must  give  notice  of  that  fact  to  the  sheriff  and 
prosecuting  attorney  of  the  county.  The  sheriff  must  thereupon,  with- 
out delay,  take  the  defendant  from  the  asylum,  and  place  him  in 
proper  custody  until  he  is  brought  to  trial  or  judgment,  as  the  case1 
may  be,  or  is  legally  discharged. 


Historical:  Rev.  St.  1887,  Sec.  8199. 
Cr.  Pr.  (1864)  Sec.  578. 

California  Legislation:  Same  except 


"bring"  for  "take",  line  5:  Pen.  Code 
1872,  Sec.  1372;  Deering's  Code,  ib.; 
similar  as  amended:  Kerr's  Code,  ib. 


Expenses  Payable  by  County. 

Sec.  8200.  The  expenses  of  sending  the  defendant  to  the  asylum, 
of  keeping  him  there,  and  of  bringing  him  back,  are  in  the  first  in- 
stance chargeable  to  the  county  in  which  the  indictment  was  found; 
but  the  county  may  recover  them  from  the  estate  of  the  defendant,  if 
he  have  any,  or  from  a  relative,  town,  city,  or  county  bound  to  provide 
for  and  maintain  him  elsewhere. 
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Historical:  Rev.  St.  188  7,  Sec.  8200. 
Cr.  Pr.  (1864)  Sec.  579. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1373;  similar  as 
amended:  Deering's  Code,  ib.;  as 
amended:   Kerr's  Code,  ib. 


n 
i  . 


CHAPTER 
COMPROMISING  OFFENSES. 


Section 

8205.     Compromise  of  offenses  after 
satisfaction. 


Section 

8206.  Leave  of  court  required. 

8207.  Mode  of  compromise  exclusive. 


Compromise  of  Offenses  After  Satisfaction. 

Sec.  8205.  When  a  defendant  is  held  to  answer  on  a  charge  of 
misdemeanor,  for  which  the  person  injured  by  the  act  constituting 
the  offense  has  a  remedy  by  a  civil  action,  the  offense  may  be  com- 
promised as  provided  in  the  next  section,  except  when  it  is  committed : 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the 
duties  of  his  office; 

2.  Kiotously ; 

3.  With  an  intent  to  commit  a  felony. 


Historical:  Rev.  St.  1887,  Sec.  8205. 
Cr.  Pr.  (1864)  Sec.  661. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1377;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Leave  of  Court  Required. 

Sec.  8206.  If  the  party  injured  appears  before  the  court  to  which 
the  depositions  are  required  to  be  returned,  at  any  time  before  trial, 
and  acknowledges  that  he  has  received  satisfaction  for  the  injury, 
the  court  may,  in  its  discretion,  on  payment  of  the  costs  incurred, 
order  all  proceedings  to  be  stayed  upon  the  prosecution,  and  the  de- 
fendant to  be  discharged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the  minutes. 
The  order  is  a  bar  to  another  prosecution  for  the  same  offense. 


Historical:  Rev.  St.  1887,  Sec.  8206 
Cr.  Pr.  (1864)  Sees.  662,  663. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1378;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Mode  of  Compromise  Exclusive. 

Sec.  8207.  No  public  offense  can  be  compromised,  nor  can  any 
proceeding  or  prosecution  for  the  punishment  thereof  upon  a  com- 
promise be  stayed,  except  as  provided  in  this  chapter. 


Historical:  Rev.  St.  1887,  Sec.  8207. 
Cr.  Pr.   (1864)   Sec.  664. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1379;  Deering's  Code, 
ib.;  Kerr'»  Code,  ib. 


CHAPTER  8. 
DISMISSAL  OF  THE  ACTION. 


Section 

8212.    When  action  may  be  dismissed. 

Continuance  for  cause. 

Defendant  to  be  discharged. 

Dismissal  on  motion  of  court 
or  prosecuting-  attorney. 


8213. 
8214. 
8215. 


Section 

8216.  Nolle  prosequi  abolished. 

8217.  Effect  of  dismissal  as  bar. 
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When  Action  May  Be  Dismissed. 

Sec.  8212.  The  court,  unless  good  cause  to  the  contrary  is  shown, 
must  order  the  prosecution  or  indictment  to  be  dismissed,  in  the 
following  cases: 

1.  When  a  person  has  been  held  to  answer  for  a  public  offense, 
if  an  indictment  is  not  found  against  him  at  the  next  term  of  the 
court  at  which  he  is  held  to  answer; 

2.  If  a  defendant,  whose  trial  has  not  been  postponed  upon  his 
application,  is  not  brought  to  trial  at  the  next  term  of  the  court  in 
which  the  indictment  is  triable,  after  it  is  found. 


Historical:  Rev.  St.  1887,  Sec.  8212. 
See  Cr.  Pr.  (1864)  Sees.  580,  581. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1382;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Cited:  In  re  Moragne  (1898)  6  Ida. 
82;    53   Pac.  3. 

Ground  for  Retaining:  Prosecution: 
Loss  of  criminal  complaint,  together 
with  the  fact  that  knowledge  of  the 


loss  was  not  communicated  to  the 
prosecuting  attorney  until  about  two 
weeks  before  the  beginning  of  the 
next  term  of  court,  and  press  of  busi- 
ness on  the  part  of  the  prosecuting 
attorney,  is  not  cause  for  retaining  a 
criminal  prosecution  where  the  in- 
formation is  not  filed  at  the  next  term 
as  required  by  this  section,  and  the 
accused  is  entitled  to  be  discharged. 
In  re  Jay  (1905)  10  Ida.  540;  79 
Pac.  2  02. 


Continuance  for  Cause. 

Sec.  8213.  If  the  defendant  is  not  indicted  or  tried,  as  provided 
in  the  last  section,  and  sufficient  reason  therefor  is  shown,  the  court 
may  order  the  action  to  be  continued  from  term  to  term,  and  in  the 
meantime  may  discharge  the  defendant  from  custody  on  his  own 
undertaking  of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued. 


Historical:  Rev.  St.  1887,  Sec.  8213, 
Cr.  Pr.  (1864)  Sec.  582. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1383;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 

Arbitrary  Detention  of  Accused:  It 
is  improper  for  the  court  to  arbi- 
trarily hold   the   accused  to  answer  a 


charge  of  felony  that  has  been  fully 
and  fairly  investigated  by  a  grand 
jury,  and  dismissed,  in  the  absence 
of  a  showing  that  any  further  evi- 
dence can  be  produced,  or  that  there 
was  improper  conduct  by  the  grand 
jury  which  considered  the  case.  In 
re  Moragne  (1898)  6  Ida.  82;  53 
Pac.  3. 


Defendant  to  Be  Discharged. 

Sec.  8214.  If  the  court  directs  the  action  to  be  dismissed,  the 
defendant  must,  if  in  custody,  be  discharged  therefrom;  or  if  ad- 
mitted to  bail,  his  bail  is  exonerated,  or  money  deposited  instead  of 
bail  must  be  refunded  to  him. 


Historical:  Rev.  St.  1887,  Sec.  8  214. 
Cr.  Pr.  (1864)  Sec.  583. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1384;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Dismissal  on  Motion  of  Court  or  Prosecuting  Attorney. 

Sec.  8215.  The  court  may,  either  of  its  own  motion  or  upon  the 
application  of  the  prosecuting  attorney,  and  in  furtherance  of  justice, 
order  an  action  or  indictment  to  be  dismissed.  The  reasons  of  the 
dismissal  must  be  set  forth  in  an  order  entered  upon  the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  8215. 
Cr.  Pr.   (1864)   Sec.  584. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1385;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Dismissal  After  Appeal:     When  a 
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judgment  in  a  criminal  case  is  reversed 
on  the  ground  that  the  evidence  is 
insufficient  to  justify  the  verdict,  the 
trial  court,  on  motion  «f  thn  cot*r,,"TT 
attorney,    should    dismiss    the  case 


when  it  is  shown  that  the  State  has 
no  other  or  further  evidence  tiicm 
that  adduced  on  the  first  trial.  State 
v.  Seymour  (1901)  7  Ida.  548;  63 
Pac.  1036. 


Nolle  Prosequi  Abolished. 

Sec.  8216.  The  entry  of  a  nolle  prosequi  is  abolished,  and  neither 
the  Attorney  General  nor  the  prosecuting-  attorney  can  discontinue 
or  abandon  a  prosecution  for  a  public  offense,  except  as  provided  in 
the  last  section. 


Historical:  Rev.  St.  1887,  Sec.  8216. 
See  Cr.  Pr.  (1864)  Sec.  585. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1386;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Effect  of  Dismissal  as  Bar. 

Sec.  8217.  An  order  for  the  dismissal  of  the  action,  as  provided  in 
this  chapter,  is  a  bar  to  any  other  prosecution  for  the  same  offense, 
if  it  is  a  misdemeanor;  but  it  is  not  a  bar  if  the  offense  is  a  felony. 


Historical:  Rev.  St.  18  87,  Sec.  8217. 
Cr.  Pr.  (1864)  Sec.  586. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1387;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  9. 
PROCEEDINGS  AGAINST  CORPORATIONS. 


Section 

8222.  Issuance  of  summons. 

8223.  Form  of  summons. 

8224.  Service  of  summons. 

8225.  Examination  of  charge. 


Section 

8226.  Certificate  of  magistrate. 

8227.  Investigation  by  grand  jury. 

8228.  Appearance  and  plea. 

8229.  Collection  of  line. 


Issuance  of  Summons. 

Sec.  8222.  Upon  an  information  or  presentment  against  a  corpora- 
tion, the  magistrate  must  issue  a  summons  signed  by  him,  with  his 
name  of  office,  requiring  the  corporation  to  appear  before  him  at  a 
specified  time  and  place,  to  answer  the  charge,  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 


Code  1872,  Sec.  1390;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  8222. 
8  Ter.  Ses.  (1875)  363,  Sec.  583. 

California  Legislation:    Same:  Pen. 

Form  of  Summons. 

Sec.  8223.  The  summons  must  be  substantially  in  the  following 
form : 

County  of  (as  the  case  may  be)  : 

The  State  of  Idaho  to  the  (naming  the  corporation)  : 

You  are  hereby  summoned  to  appear  before  me  at  (naming  the 
place),  on  (specifying  the  day  and  hour),  to  answer  a  charge  made 
against  you  upon  the  information  of  A.  B.  (or  the  presentment  of 
the  grand  jury  of  the  county,  as  the  case  may  be),  for  (designating 
the  offense  generally). 

Dated  at  the  city  or  precinct  of  ,  this  day  of  , 

nineteen   .  G.  H.,  Justice  of  the  Peace. 

(Or  as  the  case  may  be.) 
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Historical:  Rev.  St.  1887,  Sec.  8223. 
Cr.  Pr.  (1864)  Sec.  584. 

California  Legislation:  Same  except 
"The  People  of  the  State  of  Califor- 


nia" for  "The  State  of  Idaho",  and 
"township"  for  "precinct",  line  10: 
Pen.  Code  1872,  Sec.  1391;  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Service  of  Summons. 

Sec.  8224.  The  summons  must  be  served  at  least  five  days  before 
the  day  of  appearance  fixed  therein,  by  delivering  a  copy  thereof  and 
showing  the  original  to  the  president  or  other  head  of  the  corporation, 
or  to  the  secretary,  cashier,  or  managing  agent  thereof. 


Historical:  Rev.  St.  1887,  Sec.  8224. 
8  Ter.  Ses.  (1875)  363,  Sec.  585. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1392;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Examination  of  Charge. 

Sec.  8225.  At  the  appointed  time  in  the  summons  the  magistrate 
must  proceed  to  investigate  the  charge  in  the  same  manner  as  in 
the  case  of  a  natural  person,  so  far  as  these  proceedings  are  applicable. 


Historical:  Rev.  St.  1887,  Sec.  8225. 
8  Ter.  Ses.  (1875)  363,  Sec.  586. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1393;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Certiicate  of  Magistrate. 

Sec.  8226.  After  hearing  the  proofs,  the  magistrate  must  certify 
upon  the  deposition,  either  that  there  is  or  is  not  sufficient  cause  to 
betieve  the  corporation  guilty  of  the  offense  charged,  and  must  return 
the  deposition  and  certificate  to  the  clerk  of  the  District  Court  of  the 
county. 


Historical:  Rev.  St.  1887,  Sec.  8226. 
8  Ter.  Ses.  (1875)  363,  Sec.  587. 

California  Legislation:  Same  except 
"as  prescribed  in  Section  883"  for  "to 


the  clerk  of  the  District  Court  of  the 
county":  Pen.  Code  1872,  Sec.  1394; 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Investigation  by  Grand  Jury. 

Sec.  8227.  If  the  magistrate  returns  a  certificate  that  there  is 
sufficient  cause  to  believe  the  corporation  guilty  of  the  offense  charged, 
the  grand  jury  may  proceed  thereon  as  in  case  of  a  natural  person 
held  to  answer. 


Cross  Reference:  Indictment  by 
grand  jury:    Sees.  7665-7670. 


Historical:   Rev.  St.  1887,  Sec.  822  7. 
8  Ter.  Ses.  (1875)  363,  Sec.  588. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1395;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Appearance  and  Plea. 

Sec.  8228.  If  an  indictment  is  found,  the  corporation  may  appear 
by  counsel  to  answer  the  same.  If  it  does  not  thus  appear,  a  plea 
of  not  guilty  must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases. 


Historical:  Rev.  St.  1887,  Sec.  8228. 
8  Ter.  Ses.  (1875)  363,  Sec.  589. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1396;  sinaiiar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Collection  of  Fine. 

Sec.  8229.    When  a  fine  is  imposed  upon  a  corporation  on  con  vie- 
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tk>n,  it  may  be  collected  by  virtue  of  the  order  imposing  it  by  the 
sheriff  of  the  county,  out  of  its  real  and  personal  property,  in  the 
same  manner  as  upon  an  execution  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  8229. 
8  Ter.  Ses.  (1875)  363,  Sec.  590. 

Cali  fcM'uia  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1397;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Execution  in  civil 
action:    Sec.  4470-4499. 


Section 

8234.  Defectively 
valid. 


CHAPTER  10. 
ENTITLING  AFFIDAVITS. 

entitled  affidavit 


Defectively  Entitled  Affidavit  Valid. 

Sec.  8234.  It  is  not  necessary  to  entitle  an  affidavit  or  deposition 
in  the  action,  whether  taken  before  or  after  indictment,  or  upon  an 
appeal ;  but  if  made  without  a  title,  or  with  an  erroneous  title,  it  is 
as  valid  and  effectual  for  every  purpose  as  if  it  were  duly  entitled, 
if  it  intelligibly  refer  to  the  proceeding,  indictment  or  appeal  in 
which  it  is  made. 


Historical:  Rev.  St.  1887,  Sec.  8234. 
Cr.  Pr.  (1864)  Sec.  587. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1401;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr'y 
Code,  ib. 


CHAPTER  11. 
ERRORS  AND  MISTAKES. 

Section 

82  36.    Immaterial  errors  disregarded. 

Immaterial  Errors  Disregarded. 

Sec.  8236.  Neither  a  departure  from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any  pleading  or  proceeding:,  nor  an  error 
or  mistake  therein,  renders  it  invalid,  unless  it  has  actually  prejudiced 
the  defendant,  or  tended  to  his  prejudice  in  respect  to  a  substantial 
right. 


Historical:  Rev.  St.  1887,  Sec.  8236. 
Cr.  Pr.  (1864)  Sec.  588. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1404;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Formal  defects  in 
inuictments  disregarded:   Sec.  76  8  6. 

Cited:  State  v.  Reed  (1894)  3  Ida. 
754;  35  Pac.  706;  In  re  DowMng 
(1896)  4  Ida.  715;  43  Pac.  781;  State 
v.  Potter  (18-93)  6  Ida.  584;  57  Pac. 
431. 

Harmless  Errors:  The  following  er- 
rors have  been  held  harmless  and  dis- 
regarded: Errors  which  are  not 
shown  to  have  damaged  the  accused. 
Territory  v.  Neilson  (1890)  2  Ida.  611; 
23  Pac.  537.  Failure  of  a  committing 
magistrate  to    indorse    the    order  of 


commitment  on  the  depositions.  State 
v.  Clark  (1894)  4  Ida.  7;  35  Pac.  710. 
Technical  defects  in  indictments.  Ter- 
ritory v.  Anderson  (1889)  2  Ida.  5  73; 
21  Pac.  417;  Bonney  v.  State  (1892) 
3  Ida.  288;  29  Pac.  185;  State  v.  El- 
lington (1895)  4  Ida.  529;  43  Pac.  60; 
State  v.  Alcorn  (1901)  7  Ida.  599;  64 
Pac.  101;  State  v.  Shuff  (1903)  9 
Ida.  115;  72  Pac.  664.  Error  in  sus- 
taining a  chaMe»ge  of  the  State  to  a 
juror  where  defendant  had  not  ex- 
hausted his  peremptory  challenges. 
State  v.  McGraw  (1899)  6  Ida.  635;  59 
Pac.  178;  State  v.  Corcoran  (1900)  7 
Ida.  220;  61  Pac.  1034.  Failure  of 
the  clerk  to  read  the  indictment  and 
state  the  plea  to  the  jury.  People  v. 
Ah  Hop  (1878)  1  Jda.  698.  But  see 
contra  cases  cited  in  note  to  Section 
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7855.  Permitting  the  use  of  deposi- 
tions taken  in  the  presence  of  ac- 
cused. Territory  v.  Evans  (1890)  2 
Ida.  651;  23  Pac.  232.  But  see  State 
v.  Potter,  6  Ida.  58  4;  57  Pac.  431, 
over-ruling-  this  case.  Error  in  per- 
mitting- questions,  the  answers  to 
which  were  harmless.  State  v.  Lar- 
kins  (1897)  5  Ida.  200;  47  Pac.  945. 
A  variance  between  an  information 
for  larceny  in  alleging  property  in  B. 
and  proof  showing  property  in 
the  firm  of  B.  &  J.  State  v.  Ireland 
(1904)  9  Ida.  686;  75  Pac.  257.  An 
instruction  to  acquit  if  the  jury  has  a 
reasonable  and  "abiding"  doubt  of  de- 
fendant's guilt.  State  v.  Neil  (1907) 
13  Ida.  90  Pac.  860.    An  informal 


verdict  finding  the  defendant  "guilty 
of  being  a  vagrant".  State  v.  Preston 
(1894)  4  Ida.  215;  38  Pac.  694.  The 
bringing  in  of  separate  verdicts 
against  defendants  jointly  charged  and 
tried.  State  v.  Cotterel  (1906)  12  Ida. 
572;  86  Pac.  527.  The  giving  of  a 
recognizance  to  the  people  of  the  Ter- 
ritory instead  of  to  the  people  of  the 
United  States  in  the  Territory.  People 
v.  Meyers  (1871)  1  Ida.  355. 

Additional  Reference:  For  other  il- 
lustrations of  harmless  errors,  see 
cases  cited  in  note  to  Section  8070. 

For  additional  cases  construing  de- 
fective indictments,  see  cases  cited  in 
notes  to  Sections  7677,  7686,  7687. 


CHAPTEK  12. 
DISPOSAL  OE  STOLEN  PROPERTY. 


Section 

8238.     Disposal  of  stolen  property. 

8  23  9.     Order  for  delivery. 

8  2  40.     Delivery  to  owner. 

8241.    Court  may  order  delivery 


Section 

82  42.     Delivery  to  county  treasurer 

8243.     Receipt    for    property  taken 
from  defendant. 


Disposal  of  Stolen  Property. 

Sec.  8238.  When  prroperty,  alleged  to  have  been  stolen  or  em- 
bezzled, comes  into  the  custody  of  a  peace  officer,  he  must  hold  it 
subject  to  the  order  of  the  magistrate  authorized  by  the  next  section 
to  direct  the  disposal  thereof. 


Historical:  Rev.  St.  1887,  Sec.  8238. 
Cr.  Pr.   (1864)  Sec.  589. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1407;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Order  for  Delivery. 

Sec.  8239.  On  satisfactory  proof  of  the  ownership  of  the  property, 
the  magistrate  before  whom  the  information  is  laid,  or  who  examines 
the  charge  against  the  person  accused  of  stealing  or  embezzling  it, 
must  order  it  to  be  delivered  to  the  owner,  on  his  paying  the  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the  magistrate. 
The  order  entitles  the  owner  to  demand  and  receive  the  property. 


Historical:  Rev.  St.  18  87,  Sec.  823  9. 
Cr.  Pr.   (1864)   Sec.  590. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1408;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Delivery  to  Owner. 

Sec.  8240.  If  property  stolen  or  embezzled  comes  into  custody  of 
the  magistrate,  it  must  be  delivered  to  the  owner  on  satisfactory 
proof  of  his  title,  and  on  his  paying  the  necessary  expenses  incurred 
in  its  preservation,  to  be  certified  by  the  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  8240. 
Cr.   Pr.    (1864)   Sec.  591. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1409;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Court  May  Order  Delivery.  ' 

Sec.  8241.    If  the  property  stolen  or  embezzled  has  not  been  de- 
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livered  to  the  owner,  the  court  before  which  a  trial  is  had  for  stealing 
or  embezzling  it  may,  on  proof  of  his  title,  order  it  to  be  restored 
io  the  owner. 


Historical:  Rev.  St.  1887,  Sec.  82  41. 
Cr.  Pr.   (1864)  Sec.  592. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1410;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Delivery  to  County  Treasurer. 

Sec.  8242.  If  the  property  stolen  or  embezzled  is  not  claimed  by 
the  owner  before  the  expiration  of  six  months  from  the  conviction 
of  a  person  for  stealing  or  embezzling  it,  the  magistrate  or  other 
officer  having  it  in  custody  must,  on  the  payment  of  the  necessary 
expenses  incurred  in  its  preservation,  deliver  it  to  the  county  treas- 
urer, by  whom  it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 


Historical:  Rev.  St.  1887,  Sec.  8242. 
Cr.  Pr.  (1864)  Sec.  593. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1411;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Receipt  for  Property  Taken  Prom  Defendant. 

Sec.  8243.  When  money  or  other  property  is  taken  from  a  defend- 
ant, arrested  upon  a  charge  of  a  public  offense,  the  officer  taking  it 
must,  at  the  time,  give  duplicate  receipts  therefor,  specifying  particu- 
larly the  amount  of  money  or  the  kind  of  property  taken;  one  of 
which  receipts  he  must  deliver  to  the  defendant,  and  the  other  of 
which  he  must  forthwith  file  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent. 


Historical:  Rev.  St.  1887,  Sec.  8243. 
Cr.  Pr.   (1864)   Sec.  594. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1412;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  13. 
REMITTANCES,  COMMUTATIONS  AND  PARDONS. 

Section 

8248.  Sessions  of  Board  of  Pardons. 

8249.  Record  of  proceedings. 

8250.  Application  for  pardon  or  com- 
mutation. 

8251.  Action  on  application. 

8252.  False  statement  in  application 
is  perjury. 

8253.  Expenses  to  be  borne  by  ap- 
plicant. 

8254.  Discharge  of  person  pardoned. 

8255.  Remission  of  fine. 

8256.  Authority  to  administer  oaths. 

Note:  Commutation  of  Penitentiary  to  Training  School  sentence:  Sec. 
828.  Limitations  on  pardoning  power:  Const.  Art.  4,  Sec.  7.  Governor  may 
grant  respites  and  reprieves:  ib. 

Sessions  of  Board  of  Pardons. 

Sec.  8248.  The  Board  of  Pardons  established  by  Section  7,  of 
Article  4,  of  the  Constitution  of  the  State  of  Idaho,  shall  meet  at 


Section 

8257. 

Application  for  restoration 
citizenship. 

to 

8258. 

Board  may  make  rules. 

8259. 

Parole  of  convicts. 

8260. 

Custody  of  paroled  convict. 

8261. 

Copy  of  parole  to  be  sent 
sheriff. 

to 

8262. 

Report   of  paroled  person 
sheriff. 

to 

8263. 

Consideration    of  applications 
for  parole. 

8264. 

Grades  of  prisoners. 
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the  Capitol  on  the  first  Wednesday  of  January,  April,  July  and  Oc- 
tober of  each  year. 


Historical:  Laws  1899,  10.  Sec.  1; 
re-enacting  Laws  1890-91,  17,  Sec.  1. 

Cross  Reference:     The  Legislature 


shall  prescribe  the  sessions  and  regu- 
late the  proceedings  of  the  Board  of 
Pardons:    Const.  Art.  4.  Sec.  7. 


Record  of  Proceedings. 

Sec.  8249.  The  Governor  shall  preside  at  all  meetings,  and  the 
Secretary  of  State  shall  be  secretary,  and  shall  keep  a  full  and  detailed 
record  of  the  proceedings  of  the  Board. 


Historical:  Laws  1899,  10,  Sec.  2; 
re-enacting  Laws  1890-91,  17,  Sec.  2. 

Cross  Reference:    Board  is  consti- 


tuted of  the  Governor,  Secretary  of 
State  and  Attorney  General:  Const. 
Art  4,  Sec.  7. 


Application  for  Pardon  or  Commutation. 

Sec.  8250.  Applications  for  pardons,  commutations  and  remit- 
tances shall  be  made  to  the  Board  by  written  or  printed  petition, 
giving  a  full  history  of  the  offense  alleged  to  have  been  committed, 
and  the  legal  proceedings  had  thereon,  together  with  the  reasons 
for  clemency,  and  proof  that  due  publication,  as  provided  in  Section 
7,  of  Article  4,  of  the  Constitution,  has  been  made  in  some  newspaper 
of  general  circulation  in  the  county  wherein  the  alleged  offense  was 
committed,  and  that  a  copy  of  said  notice  has  been  served  on  the 
District  Judge,  prosecuting  attorney,  and  chairman  of  the  board  of 
county  commissioners  of  the  county  wherein  the  alleged  offense  was 
committed  or  conviction  had. 


Historical:  Laws  18  99,  10,  Sec.  3; 
re-enacting  Laws  1890-91,  17,  Sec.  3. 
"As  provided  in  Section  7  of  Article  4 
of  the  Constitution"  inserted  for  "as 
hereinafter  provided".  No  provision 
for  such  publication  appears  in  the 


act,  but  is  found  in  the  section  of  the 
Constitution  referred  to. 

Cross  Reference:  Notice  of  hearing 
must  be  published  for  four  weeks  in 
some  newspaper  of  general  circula- 
tion:    Const.  Art.  4,  Sec.  7. 


Action  on  Application. 

Sec.  8251.  It  shall  be  the  duty  of  the  Board,  when  applications  for 
pardons,  commutations  and  remittances  are  duly  presented  to  them, 
to  carefully  consider  them;  and  for  this  end  they  may  make  such 
examination  outside  the  application  and  accompanying  documents  as 
they  see  fit,  and  shall,  if  action  favorable  to  the  applicant  be  decided 
upon,  issue  to  the  applicant  a  certificate  of  their  action,  signed  by 
the  chairman  and  countersigned  by  the  secretary  of  the  Board,  and 
shall  also  notify  the  custodian  of  the  body  of  the  applicant,  if  he  be 
in  custody,  of  their  action. 


Historical:  Laws  189  9,  10,  Sec.  4; 
re-enacting  Laws  1890-91,  17,  Sec.  4. 

Cross  Reference:  No  fine  or  for- 
feiture shall  be  remitted,  and  no  com- 
mutation or  pardon  granted,  except 
by  a  decision  of  a  majority  of  the 
Board  after  a  full  hearing  in  open 


session.  The  proceedings  and  deci- 
sion shall  be  reduced  to  writing,  with 
the  dissent  of  any  member,  and  filed 
with  the  papers  in  the  office  of  the 
Secretary  of  State:  Const.  Art.  4. 
Sec.  7. 


False  Statement  in  Application  Is  Perjury. 

Sec.  8252.  Every  person  having  taken  a  lawful  oath  or  affirmation 
in  an  application  to  the  Board,  or  on  the  hearing  thereof,  who  shall 
swear  or  affirm  wilfully,  corruptly  and  falsely  in  any  matter  material 
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to  the  issue  or  point  in  question,  or  shall  suborn  any  other  person  td 
swear  or  affirm  as  aforesaid,  shall  be  deemed  guilty  of  perjury  or 
subornation  of  perjury  (as  the  case  may  be),  and,  upon  conviction 
thereof,  shall  be  punished  as  by  law  provided  for  such  crime- 
Historical:   Laws  189  9,  10,  Sec.  5; 
re-enacting  Laws  1890-91,  17,  Sec.  5. 

Expenses  to  Be  Borne  by  Applicant. 

Sec.  8253.  All  expenses  attending  the  application  for  a  pardon, 
commutation  or  remittance,  and  the  proceedings  thereon,  shall  be 
borne  by  the  applicant,  unless  for  good  cause  shown  the  Board  shall 
otherwise  direct. 

Historical:  Laws  1899,  10,  Sec.  6; 
re-enacting  Laws  1890-91,  17,  Sec.  6. 

Discharge  of  Person  Pardoned. 

Sec.  8254.  Upon  the  receipt  of  the  certificate  mentioned  in  Section 
8251,  it  shall  be  the  duty  of  the  said  custodian  forthwith  to  discharge 
from  custody  the  person  to  whom  the  pardon  has  been  granted. 

Historical:  Laws  1899,  10,  Sec.  7; 
re-enacting  Laws  1890-91,  17,  Sec.  7<- 

■ 

Remission  of  Fine. 

Sec.  8255.  Upon  the  remission  of  a  fine  or  penalty  by  the  Board 
it  shall  be  the  duty  of  the  secretary  of  the  Board  forthwith  to  certify 
the  same  to  the  clerk  of  the  court  where  said  fine  or  forfeiture  was 
adjudged,  who  shall  file  the  same  in  his  office,  and  said  proceedings 
shall  constitute  a  satisfaction  of  the  judgment. 

Historical:  Laws  1899,  10,  Sec.  8; 
re-enacting  Laws  1890-91,  17,  Sec.  8. 

Authority  to  Administer  Oaths. 

Sec.  8256.  Any  member  of  the  Board  shall  have  authority  to 
administer  an  oath  or  affirmation  to  any  person  offering  to  testify 
upon  the  hearing  of  an  application,  and  may  issue  subpoenas  for 
witnesses. 

Historical:    Laws  18  99,  10,  Sec.  9; 
re-enacting  Laws  1890-91,  17,  Sec.  9. 

Application  for  Restoration  to  Citizenship. 

Sec.  8257.  The  Governor  shall  have  power  to  restore  to  citizenship 
any  person  who  has  served  a  term  of  imprisonment  in  the  State 
Penitentiary,  and  the  time  of  sentence  has  expired,  on  good  cause 
shown,  upon  application  duly  made  to  him  under  the  same  rules, 
regulations,  and  procedure  as  are  provided  for  applications  for 
pardons. 

Historical:   Laws  1899,  10,  Sec.  10; 
re-enacting  Laws  1890-91,  17,  Sec.  10, 

Board  May  Make  Rules. 

Sec.  8258.  The  Board  shall  have  power  to  make  all  needful  rules 
and  regulations  for  the  conduct  of  its  business  not  inconsistent  with 
this  chapter  or  other  provisions  of  law. 

Historical:   Laws  1899,  10,  Sec.  11; 
re-enacting  Laws  1890-91,  17,  Sec.  11. 
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Parole  of  Convicts. 

Sec.  8259.  The  Board  of  Pardons  shall  have  authority,  under  such 
rules  and  regulations  as  the  said  Board  may  prescribe,  to  issue  a 
parole  to  any  prisoner,  except  life  convicts,  who  is  now  or  hereafter 
may  be  imprisoned  in  the  State  Penitentiary:  Provided,  That  no 
convict  shall  be  so  paroled  who  is  known  to  have  received  previous 
sentence  in  any  prison  for  a  felony:  And  provided  further,  That 
no  convict  who  is  serving  a  time  sentence  shall  be  paroled  until  he 
has  served  at  least  one-third  of  the  full  term  for  which  he  was 
sentenced,  not  reckoning  any  good  time :  And  provided  further,  That 
no  convict  who  is  serving  life  sentence  shall  be  paroled. 


Historical:  Laws  1899,  10,  Sec.  12; 
re-enacting  Laws  1897,  59,  Sec.  1. 
Omitting  "of  the  Idaho  State  Peniten- 
tiary" in  the  first  line  as  meaningless, 
and  "served"  inserted  for  "received" 
in  the  first  proviso. 

Conditional  Pardons:  The  Board 
of  Pardons  may  attach  such  condi- 
tions as  they  see  fit  to  a  pardon,  com- 
mutation or  parole,  so  long  as  they 
are  not  immoral,  illegal  or  impossible 
tof  performance,  provided  they  are  to 
"be  kept  and  performed  or  complied 


with  during  the  term  for  which  the 
prisoner  was  sentenced,  but  they  can- 
not require  a  convict,  who  has  broken 
his  parole,  to  undergo  imprisonment 
after  the  expiration  of  the  time  fixed 
by  the  judgment  of  conviction  for  the 
termination  of  such  imprisonment,  by 
requiring  him  to  serve  an  additional 
time  equal  to  that  during  which  he 
was  out  on  parole.  (Sullivan,  J.,  dis- 
sents.) In  re  Prout  (1906)  12  Ida. 
494;  86  Pac.  275. 


Custody  of  Paroled  Convict. 

Sec.  8280.  Such  convict  while  on  parole  shall  remain  in  the  legal 
custody,  and  under  control,  of  the  Board  of  Pardons,  but  only  for 
the  purpose  of  seeing  that  the  said  convict  keeps  to  the  terms  of  the 
parole  agreement,  and  shall  not  be  considered  as  serving  his  term 
in  the  Penitentiary  during  the  time  that  he  shall  be  out  on  parole, 
in  case  the  said  parole  agreement  shall  be  broken  by  the  said  convict. 
The  said  convict  shall  be  subject  at  any  time  to  be  taken  back  within 
the  inclosure  of  the  said  Penitentiary  for  any  violation  of  his  parole 
agreement,  and  full  power  to  retake  and  reimprison  any  convict  so 
upon  parole  is  hereby  conferred  upon  said  Board,  whose  written 
order,  certified  by  the  warden,  shall  be  a  sufficient  warrant  for  all 
prisoners  named  in  it,  to  authorize  any  sheriff,  constable,  policeman 
or  other  officer  to  arrest  and  return  to  actual  imprisonment  any  con- 
ditionally released  or  paroled  prisoner;  and  it  is  hereby  made  the 
duty  of  all  officers  to  execute  such  orders  the  same  as  ordinary 
criminal  process. 

Historical:    Laws  1899,  10,  Sec.  13; 
amended  Laws  1907,  544,  Sec.  1. 

Copy  of  Parole  to  Be  Sent  to  Sheriff. 

Sec.  8261.  Whenever  any  person  sentenced  to  serve  a  term  in  the 
Idaho  State  Penitentiary  shall  have  been  granted  a  parole  by  the  said 
Board  of  Pardons,  it  shall  be  the  duty  of  the  warden  of  said  Peni- 
tentiary to  transmit  to  the  sheriff  of  the  county  within  which  the 
said  prisoner  shall  be  paroled,  a  co^y  of  the  parole  agreement,  and 
information  as  to  the  place  of  residence  of  the  said  prisoner  within 
the  said  county. 

Historical:  Laws  1907,  537,  Sec.  X. 
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Report  of  Paroled  Person  to  Sheriff. 

Sec.  8262.  Thereupon  it  shall  be  the  duty  of  the  said  sheriff  to 
receive  from  all  persons  so  paroled  within  his  county  a  written  report 
on  the  first  day  of  each  month  during  the  continuance  of  the  parole 
agreement,  which  report  must  contain  an  itemized  account  of  the 
paroled  person's  earnings,  what  was  expended  of  the  same  and  how 
expended.  It  shall  be  the  duty  of  the  sheriff  to  ascertain  the  correct- 
ness of  the  said  report,  and  to  see  that  the  said  paroled  person  is 
honorably  employed  and  conducting  himself  in  an  honorable  manner. 
After  ascertaining  the  correctness  of  the  report,  it  shall  be  the  duty 
of  the  said  sheriff  to  forward  the  said  report  to  the  warden  of  the 
said  Penitentiary,  and  shall  report  to  the  said  warden  at  the  same 
time  any  information  the  said  sheriff  may  have  regarding  the  cor- 
rectness of  the  report,  or  any  information  as  to  the  conduct  of  the 
paroled  person.  It  shall  further  be  the  duty  of  the  sheriff,  whenever 
he  receives  information  that  a  parole  agreement  is  being  violated  or 
has  been  violated  by  any  person  paroled  within  his  county,  im- 
mediately to  report  the  fact  to  the  warden  of  the  said  Penitentiary. 

Historical:   Laws  1907,  537,  Sec.  2. 

Consideration  of  Applications  for  Parole. 

Sec.  8263.  In  considering  applications  for  parole  it  shall  be  un- 
lawful for  the  State  Board  of  Pardons  to  entertain  any  petition,  re- 
ceive any  written  communication,  or  hear  any  argument  from  any 
attorney  or  other  person  not  connected  with  said  Penitentiary,  in 
favor  of  a  conditional  pardon  of  any  prisoner,  but  the  said  Board 
may,  if  they  deem  proper,  institute  inquiries  by  correspondence  or 
otherwise,  as  to  the  previous  history  or  character  of  any  prisoner: 
Provided,  That  no  prisoner  shall  be  paroled  except  upon  the  recom- 
mendation of  the  warden. 

Historical:    Laws  18  99.  10,  Sec.  14; 
re-enacting-  Laws  1897,  59,  Sec.  3. 

Grades  of  Prisoners. 

Sec.  8264.  The  said  Board  is  hereby  authorized  and  empowered  to 
establish  three  grades  of  prisoners,  together  with  a  system  of  marks, 
and  to  prescribe  rules  to  regulate  such  grades  and  marks;  and  no 
prisoner  shall  be  released  on  parole  unless  he  shall  have  been  for 
six  months  preceding  a  member  of  the  first  grade.  Prisoners  in  the 
second  and  third  grades  may  be  deprived  of  such  privileges  as  the 
said  Board  may  direct. 

Historical:   Laws  1899,  10,  Sec.  15;  Cited:    In  re  Prout  (1906)  12  Ida. 

re-enacting  Laws  1897,  59,  Sec.  4.  I     494;   86  Pac.  275. 


TITLE  11.  ' 

OF  PROCEEDINGS  IN  PROBATE  AND  JUSTICES'  COURTS. 


Chapter 

1.  Proceedings  in  probate  and  jus- 
tices' courts. 

2.  Appeals  to  the  District  Court. 


Chapter 

3.  Proceedings  for  the  correction  of 
delinquent  children. 

4.  Fees  of  jurors  and  witnesses. 
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Note:  Criminal  jurisdiction  of  justices'  courts: 
diction  of  probate  courts:  Sec.  38  41;  same — over 
child  labor  law:    Sec.  1473. 


Sec.  38  54.  Criminal  juris- 
prosecutions     under  the 


CHAPTER  1. 
PROCEEDINGS  IN  PROBATE  AND  JUSTICES'  COURTS. 


Section 
8280. 
8280a. 

8281. 
8282. 
8283. 

8284. 
8285. 

8286. 
8287. 
8288. 
8289. 
8290. 
8291. 
8292. 
8293. 

8294. 
8295. 

8296. 
8297. 


Complaint. 

Correction  of  defective  com- 
plaint. 

Issuance  and  form  of  warrant. 

Docket  and  minutes. 

Plea:  Examination  on  plea  of 
guilty. 

Proceedings  after  plea. 

Change  of  venue:  Grounds  and 
application. 

Same:  Proceedings. 

Postponement  of  trial. 

Presence  of  defendant. 

Waiver  of  trial  by  jury. 

Challenges  to  jurors. 

Oath  of  jurors. 

Conduct  of  jury. 

Court  to  decide  questions  of 
law. 

Retirement  of  jury. 
Verdict. 

Same:  Against  joint  defend- 
ants. 

Discharge  of  jury. 


Section 

8298.  Same:    Retrial  of  defendant. 

8299.  Proceedings  on  plea  of  guilty. 

8300.  Judgment  of  fine. 

8301.  Acquittal:    Costs   of  malicious 
prosecution. 

8302.  Same:   Judgment  against  pros- 
ecutor. 

8303.  Time  for  judgment. 

83  04.     Motions  prior  to  judgment. 

8305.  Grounds  for  new  trial. 

8306.  Grounds  for    arrest     of  judg- 
ment. 

8307.  Pronouncement    and    entry  of 
judgment. 

8308.  Discharge  of  defendant. 

830  9.    Warrant  for  execution  of  judg- 
ment. 

8310.  Imprisonment     pending  pay- 
ment of  fine. 

8311.  Same:    Discharge    upon  pay- 
ment of  fine. 

8312.  Admittance  to  bail. 

8313.  Subpoenas  for  witnesses. 

8314.  Entitling  affidavits. 


Complaint. 

Sec.  8280.  All  proceedings  and  actions  before  probate  and  jus- 
tices' courts  for  a  public  offense  of  which  such  courts  have  jurisdic- 
tion, must  be  commenced  by  complaint  under  oath,  setting  forth  the 
offense  charged,  with  such  particulars  of  time,  place,  person,  and 
property  as  to  enable  the  defendant  to  understand  distinctly  the  char- 
acter of  the  offense  complained  of,  and  to  answer  the  complaint. 


Historical:  Rev.  St.  1887,  Sec.  8280. 
Cr.  Pr.  (1864)  Sec.  595. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1426;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Correction  of  Defective  Complaint. 

Sec.  8280a.  Whenever  it  shall  appear  to  the  prosecuting  attorney 
of  any  county  of  this  State  that  any  criminal  complaint  filed  in  any 
justice  or  probate  court  is  defective  or  void,  the  said  prosecuting  at- 
torney shall  have  the  right  to  substitute  a  new  complaint,  and  the 
defendant  or  defendants  shall  not  be  considered  to  have  been  placed 
in  jeopardy  by  any  proceedings  previous  to  the  filing  of  the  said  new 
complaint:  Provided,  That  said  prosecuting  attorney  shall  file  said 
complaint  before  the  case  for  the  prosecution  has  been  closed. 

Historical:   Laws  1907,  110,  Sec.  1. 

Issuance  and  Form  of  Warrant. 

Sec.  8231.    If  the  probate  judge  or  justice  of  the  peace  is  satisfied 
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therefrom  that  the  offense  complained  of  has  been  committed,  he 
must  issue  a  warrant  of  arrest,  which  must  be  substantially  in  the 
following  form: 

County  of  

The  State  of  Idaho  to  any  sheriff,  constable,  marshal,  or  police- 
man, in  this  State: 

Complaint,  upon  oath,  having  been  this  day  made  before  me  

(justice  of  the  peace  or  probate  judge,  as  the  case  may  be),  by 

C.  D.,  that  the  offense  of   (designating  it  generally),  has 

been  committed,  and  accusing  E.  F.  thereof;  you  are  therefore  com- 
manded forthwith  to  arrest  the  above  named  E.  F.  and  bring  him 
before  me  forthwith  at   (naming  place). 

Witness  my  hand  at  ,  this    day  of  ,  A.  D.   . 


(And  if  in  probate  court,  seal  of  court.) 


A.  B. 


Historical:  Rev.  St.  1887,  Sec.  8281. 
Cr.  Pr.  (1864)  Sec.  597. 

California     Legislation:  Similar: 


Pen.  Code  1872,  Sec.  1427;  Deering's 
Code,  ib.;  additional  provision  as 
amended:     Kerr's  Code,  ib. 


Docket  and  Minutes. 

Sec.  8282.  A  docket  must  be  kept  by  the  justice  of  the  peace,  or 
by  the  clerk  of  the  probate  court,  in  which  must  be  entered  each 
action  and  the  proceedings  of  the  court  therein. 


Historical:  Rev.  St.  1887,  Sec.  8282. 
Cr.  Pr.  (1864)  Sec.  600. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1428;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


Plea:  Examination  on  Plea  of  Guilty. 

Sec.  8283.  The  defendant  may  make  the  same  plea  as  upon  an  in- 
dictment. His  plea  must  be  oral,  and  entered  in  the  minutes.  If  the 
defendant  plead  guilty,  the  court  may,  before  entering  such  plea  or 
pronouncing  judgment,  examine  witnesses  to  ascertain  the  gravity  of 
the  offense  committed;  and  if  it  appears  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in  the  complaint, 
the  court  may  order  the  defendant  to  be  committed  or  admitted  to 
bail,  to  answer  any  indictment  which  may  be  found  against  him  by 
the  grand  jury. 


Historical:  Rev.  St.  1887,  Sec.  8283. 
See  8  Ter.  Ses.  (1875)   363,  Sec.  602. 

California  Legislation:  Same  through 
"minutes",  line  2,  except  "as  provided 


in  Section  1016"  inserted  after  "in- 
dictment", rest  omitted:  Pen.  Code 
1872,  Sec.  1429;  similar  as  amended: 
Deering's  Code,  ib.;  Kerr's  Code,  ib. 


Proceedings  After  Plea. 

Sec.  8284.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the  parties 
waive  a  trial  by  jury,  and  an  adjournment  or  change  of  venue  is  not 
granted,  the  court  must  proceed  to  try  the  case. 


Historical:   Rev.  St.  1887,  Sec.  8284. 

California  Legislation:  Same  except 
"if  the  defendant  does  not  demand  a 
trial  by  jury"  for  "if  the  parties  waive 
a  trial  by  jury":    Pen.  Code  1872,  Sec. 


1430;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Waiver  of  trial  bv 
jury:     Sec.  8289. 


Change  of  Venue:  Grounds  and  Application. 

Sec.  8285.  If  the  action  or  proceeding  is  in  a  probate  or  justice's 
court,  a  change  of  the  place  of  trial  may  be  had : 
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1.  When  it  appears  from  the  affidavit  of  the  defendant  that  he 
has  reason  to  believe,  and  does  believe,  that  he  cannot  have  a  fair  and 
impartial  trial  before  the  probate  judge  or  justice  about  to  try  the 
case,  by  reason  of  the  prejudice  or  bias  of  such  judge  or  justice,  the 
cause  must  be  transferred  to  any  other  justice  of  the  county  or  the 
probate  court  thereof; 

2.  When  in  a  justice's  court  it  appears  from  affidavits  that  the 
defendants  cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudices  of  the  citizens  of  the  precinct,  the  cause  must  be  trans- 
ferred to  a  justice  of  a  precinct  where  the  same  prejudice  does  not 
exist,  or  to  the  probate  court: 

Provided,  The  defendant  shall  have  served  written  notice  upon 
the  prosecuting  attorney  of  his  intention  to  apply  for  such  change 
of  venue,  at  least  twenty-four  hours  before  the  time  set  for  such 
trial;  or  if  the  defendant  fail  to  give  such  notice,  such  change  may 
only  be  granted  upon  the  payment  by  the  defendant  of  all  accrued 
costs. 


Historical:  Rev.  St.  1887,  Sec.  8285, 
amended  Laws  1907,  215,  Sec.  1. 

California  Legislation:      Similar  to 


proviso,  rest  omitted:  Pen.  Code  1872, 
Sec.  1431;  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Same :  Proceedings. 

Sec.  8286.  When  a  change  of  the  place  of  trial  is  ordered,  the 
judge  or  justice  must  transmit  to  the  justice  before  whom  the 
trial  is  to  be  had,  all  the  original  papers  in  the  cause,  with  a  certified 
copy  of  the  minutes  of  his  proceedings ;  and  upon  receipt  thereof,  the 
justice  to  whom  they  are  delivered  must  proceed  with  the  trial  in 
the  same  manner  as  if  the  proceeding  or  action  had  been  originally 
commenced  in  his  court. 


Historical:  Rev.  St.  1887,  Sec.  8286. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1432;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Postponement  of  Trial. 

Sec.  82S7.  Before  the  commencement  of  a  trial  in  any  of  the 
courts  mentioned  in  this  chapter,  either  party  may,  upon  good  cause 
shown,  have  a  reasonable  postponement  thereof. 


Historical:  Rev.  St.  18  8  7,  Sec.  8287. 
See  8  Ter.  Ses.  (1875)   363,  Sec.  602. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1433;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Presence  of  Defendant. 

Sec.  8288.  The  defendant  must  be  personally  present  before  the 
trial  can  proceed. 


Historical:  Rev.  St.  1887,  Sec.  82  88. 
Cr.  Pr.  (1864)  Sec.  599. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1434;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Challenges  to  Jurors. 

Sec.  £290.  The  same  challenges  may  be  taken  by  either  party  to 
the  panel  of  jurors,  or  to  any  individual  juror,  for  cause,  as  on  the 
trial  of  an  indictment  for  a  misdemeanor;  but  the  challenge  must  in 
all  cases  be  tried  by  the  court;  the  defendant  is  entitled  to  four  per- 
emptory challenges  and  the  prosecution  to  three. 
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Historical:  Rev.  St.  18  87,  Sec.  82  90. 
See  8  Ter.  Ses.  (1875)  363,  Sees.  605, 
606. 

California  Legislation:  Same  through 
"court",    line    4,    except   "for  cause", 


line  2,  omitted;  rest  omitted:  Pen. 
Code  1872,  Sec.  1436;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Cross  Reference:  Challenges  to 
jury:    Sees.  7815-7848. 


Waiver  of  Trial  by  Jury. 

Sec.  8289.  A  trial  by  jury  may  be  waived  by  the  consent  of  both 
parties  expressed  in  open  court  and  entered  in  the  docket.  The  for- 
mation of  the  jury  is  provided  for  in  Title  3,  Part  1,  of  the  Code  of 
Civil  Procedure. 


Cross  Reference:  Formation  of 
trial  jury  in  probate  and  justices' 
courts:    Sees.  3963-3965. 


Historical:   Rev.  St.  188  7,  Sec.  8289. 

California  Legislation:  See  Pen. 
Code  1872,  Sec.  1435;  same  as  amend- 
ed except  "Chapter  1"  inserted  before 
"Title  3":  Deering's  Code,  ib.;  Kerr's 
Code,  ib 

Oath  of  Jurors. 

Sec.  8291.  The  court  must  administer  to  the  jury  the  following 
oath:  "You  do  swear  that  you  will  well  and  truly  try  this  issue  be- 
tween the  State  of  Idaho  and  A.  B.,  the  defendant,  and  a  true  verdict 
render  according  to  the  evidence." 


Historical:  Rev.  St.  18  87,  Sec.  8291. 
Cr.  Pr.  (1864)  Sec.  603. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1437;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Conduct  of  Jury. 

Sec.  8292.  After  the  jury  are  sworn,  they  must  sit  together  and 
hear  the  proofs  and  allegations  of  the  parties,  which  must  be  de- 
livered in  public  and  in  the  presence  of  the  defendant. 


Historical:  Rev.  St.  1887,  Sec.  82  92. 
Cr.  Pr.    (1864)    Sec.  604. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1438;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Court  to  Decide  Questions  of  Law. 

Sec.  8293.  The  court  must  decide  all  questions  of  law  which  may 
arise  in  the  course  of  the  trial,  but  can  give  no  charge  to  the  jury. 


Historical:  Rev.  St.  188  7,  Sec.  82  93. 
See  Cr.  Pr.  (1864)  Sec.  605. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1439;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Retirement  of  Jury. 

Sec.  8294.  After  hearing  the  proofs  and  allegations,  the  jury  may 
decide  in  court,  or  may  retire  for  consideration.  If  they  do  not  im- 
mediately agree,  an  officer  must  be  sworn  to  the  following  effect; 
"You  do  swear  that  you  will  keep  this  jury  together  in  some  quiet 
and  convenient  place;  that  you  will  not  permit  any  person  to  speak 
to  them,  nor  speak  to  them  yourself  unless  by  order  of  the  court,  or 
to  ask  them  whether  they  have  agreed  upon  a  verdict,  and  that  you 
will  return  them  into  court  when  they  have  so  agreed  or  when  or- 
dered by  the  court." 


Historical:  Rev.  St.  1887,  Sec.  8294. 
See  Cr.  Pr.  (1864)  Sec.  606. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1440;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Verdict. 

Sec.  8295.  The  verdict  of  the  jury  must  in  all  cases  be  general. 
When  the  jury  have  agreed  on  their  verdict,  they  must  deliver  it 
publicly  to  the  court,  who  must  enter  it  or  cause  it  to  be  entered,  in 
the  minutes. 


Historical:  Rev.  St.  1887,  Sec.  8295. 
Cr.  Pr.  (1864)  Sees.  607,  608. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1441;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Against  Joint  Defendants. 

Sec.  8296.  When  several  defendants  are  tried  together,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to 
those  in  regard  to  whom  they  do  agree  on  which  a  judgment  must  be 
entered  accordingly,  and  the  case  as  to  the  rest  may  be  tried  by  an- 
other jury. 


Historical:  Rev.  St.  1887,  Sec.  8296. 
Cr.  Pr.  (1864)  Sec.  609. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1442;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  of  Jury. 

Sec.  8297.  The  jury  cannot  be  discharged  after  the  cause  is  sub- 
mitted to  them  until  they  have  agreed  upon  and  rendered  their  ver- 
dict unless,  for  good  cause,  the  court  sooner  discharges  them. 


Historical:  Rev.  St.  1887,  Sec.  8297. 
Cr.  Pr.  (1864)  Sec.  610. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1443;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Retrial  of  Defendant. 

Sec.  8298.  If  the  jury  is  discharged  as  provided  in  the  last  sec- 
tion, the  court  may  proceed  again  to  the  trial  in  the  same  manner  as 
upon  the  first  trial,  and  so  on  until  a  verdict  is  rendered. 


Historical:  Rev.  St.  1887,  Sec.  82  98. 
Cr.  Pr.    (1864)    Sec.  611. 

California  Legislation:   Same:  Pen. 


Code  1872,  Sec.  1444;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Proceedings  on  Plea  of  Guilty. 

Sec.  8299.  When  the  defendant  pleads  guilty,  or  is  convicted  either 
by  the  court  or  by  a  jury,  the  court  must  render  judgment  thereon 
of  fine  or  imprisonment,  or  both,  as  the  case  may  be. 


Historical:  Rev.  St.  1887,  Sec.  8299. 
Cr.  Pr.  (1864)  Sec.  612. 

California  Legislation:  Same  except 
"fine  and  imprisonment"  for  "fine  or 


imprisonment":  Pen.  Code  1872,  Sec. 
1445;  same  as  amended:  Deering's 
Code,  ib.;  Kerr's  Code,  ib. 


Judgment  of  Pine. 

Sec.  8300.  A  judgment  that  the  defendant  pay  a  line,  or  costs,  or 
fine  and  costs,  may  also  direct  that  the  defendant  be  imprisoned  until 
the  fine,  or  costs,  or  both  fine  and  costs,  have  been  satisfied;  specify- 
ing the  extent  of  the  imprisonment,  which  cannot  exceed  one  day 
for  every  two  dollars  of  the  fine,  costs,  or  fine  and  costs,  as  the  case 
may  be. 


Historical:  Rev.  St.  1887,  Sec.  8300, 
amended  Laws  1899,  379,  Sec.  6. 

California  Legislation :  Similar  as  to 
fine,  costs  not  mentioned:     Pen.  Code 


1872,  Sec.  1205;  as  amended:  Deering's 
Code,  ib.;  further  amended:  Kerr's 
Code,  ib. 
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Acquittal:  Costs  of  Malicious  Prosecution. 

Sec.  8301.  When  the  defendant  is  acquitted,  either  by  the  court 
or  by  the  jury,  he  must  be  immediately  discharged;  and  if  the  court 
certify  in  the  minutes  that  the  prosecution  was  malicious  or  without 
probable  cause,  it  may  order  the  prosecutor  to  pay  the  costs  of  the 
action,  or  to  give  satisfactory  security  by  a  written  undertaking, 
with  one  or  more  sureties,  to  pay  the  same  within  thirty  days  after 
the  trial. 


Historical:  Rev.  St.  1887,  Sec.  8301. 
Cr.  Pr.  (1864)  Sec.  614. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1447;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:   Judgment  Against  Prosecutor. 

Sec.  8302.  If  the  prosecutor  does  not  pay  the  costs,  or  give  se- 
curity therefor,  the  court  may  enter  judgment  against  him  for  the 
amount  thereof,  which  may  be  enforced,  in  all  respects,  in  the  same 
manner  as  a  judgment  rendered  in  a  civil  action. 


Historical:  Rev.  St.  1887,  Sec.  8302. 
Cr.  Pr.  (1864)  Sec.  615. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1448;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Time  for  Judgment. 

Sec.  8303.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant,  on  a  plea  of  a  former  conviction  or  acquittal, 
the  court  must  appoint  a  time  for  rendering  judgment,  which  must 
not  be  more  than  two  days  nor  less  than  six  hours  after  the  verdict 
is  rendered,  and  must  hold  the  defendant  to  bail  to  appear  for  judg- 
ment, and  in  default  of  bail  he  must  be  committed. 


Historical:  Rev.  St.  1887,  Sec.  8303. 
Cr.  Pr.  (1864)  Sec.  617. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1449;  similar  as 
amended:  Deering's  Code,  ib.;  Kerr's 
Code,  ib. 


Motions  Prior  to  Judgment. 

Sec.  8304.  At  any  time  before  judgment,  defendant  may  move  lor 
a  new  trial  or  in  arrest  of  judgment. 


Code  1872,  Sec.  1450;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:   Rev.  St.  1887,  Sec.  8304. 
Cr.  Pr.  (1864)  Sec.  618. 

California  Legislation:    Same:  Pen. 

Grounds  for  New  Trial. 

Sec.  8305.    A  new  trial  may  be  granted  in  the  following  cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant, 
unless  he  voluntarily  absent  himself,  with  full  knowledge  that  a  trial 
is  being  had; 

2.  When  the  jury  has  received  any  evidence  out  of  court; 

3.  When  the  jury  has  separated  without  leave  of  the  court,  after 
having  retired  to  deliberate  upon  their  verdict,  or  been  guilty  of  any 
misconduct  tending  to  prevent  a  fair  and  due  consideration  of  the 
case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors; 

5.  When  there  has  been  error  in  the  decision  of  the  court,  given 
on  any  question  of  law  arising  during  the  course  of  the  trial; 
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6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered,  material  to  the  defendant, 
and  which  he  could  not,  with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial;  but  when  a  motion  for  a  new  trial  is 
made  unon  this  ground,  the  defendant  must  produce  at  the  hearing 
the  affidavits  of  the  witnesses  by  whom  such  newly  discovered  evi- 
dence is  expected  to  be  given. 


Historical:  Rev.  St.  1887,  Sec.  8305. 
See  Cr.  Pr.  (1864)  Sec.  619. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1451;  Deering's  Code, 
ib. ;  Kerr's  Code,  ib. 


Grounds  for  Arrest  of  Judgment. 

Sec.  8308.  The  motion  in  arrest  of  judgment  may  be  founded  on 
any  substantial  defect  in  the  complaint,  and  the  effect  of  an  arrest 
of  judgment  is  to  place  the  defendant  in  the  same  situation  in  which 
he  was  before  the  trial  was  had. 


Historical:  Rev.  St.  1887,  Sec.  8306. 
Cr.  Pr.  (1864)   Sec.  620. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1452;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Pronouncement  and  Entry  of  Judgment. 

Sec.  8307.  If  the  judgment  is  not  arrested,  or  a  new  trial  granted, 
judgment  must  be  pronounced  at  the  time  appointed  and  entered 
in  the  minutes  of  the  court. 


Historical:  Rev.  St.  1887,  Sec.  8307. 
Cr.  Pr.  (1864)   Sec.  621. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1453;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  of  Defendant. 

Sec.  8308.  If  judgment  of  acquittal  is  given,  on  judgment  im- 
posing a  fine  only,  without  imprisonment  for  non-payment,  and  the 
defendant  is  not  detained  for  any  other  legal  cause,  he  must  be  dis- 
charged as  soon  as  the  judgment  is  given. 


Historical:  Rev.  St.  1887,  Sec.  8308. 
Cr.  Pr.  (1864)  Sec.  622. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1454;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Warrant  for  Execution  of  Judgment. 

Sec.  8309.  When  a  judgment  of  imprisonment  is  entered,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff,  marshal,  or  other 
officer,  which  is  a  sufficient  warrant  for  its  execution. 


Historical:  Rev.  St.  1887,  Sec.  8309. 
Cr.  Pr.  (1864)  Sec.  623. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1455;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Imprisonment  Pending  Payment  of  Fine. 

Sec.  8310.  When  a  judgment  is  entered  imposing  a  fine,  or  costs, 
or  both  fine  and  costs,  or  ordering  the  defendant  to  be  imprisoned 
until  the  fine,  or  costs,  or  fine  and  costs,  be  paid,  he  must  be  held  in 
custody  during  the  time  specified  in  the  judgment,  unless  the  fine, 
or  costs,  or  fine  and  costs,  are  sooner  paid. 


Ch.  2. 


APPEALS  TO  DISTRICT  COURT 


845 


Historical:  Rev.  St.  1887,  Sec.  8310. 
(See  Cr.  Pr.  (1864)  Sec.  624);  amend- 
ed Laws  1899,  379,  Sec.  7. 

California  Legislation :  Similar  as  to 


fine,  costs  not  mentioned:  Pen.  Code 
1872,  Sec.  1456;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Same:  Discharge  Upon  Payment  of  Fine. 

Sec.  8311.  Upon  payment  of  the  fine,  costs,  or  fine  and  costs,  the 
officer  must  discharge  the  defendant  if  he  is  not  detained  for  any 
other  legal  cause. 


Historical:  Rev.  St.  188  7,  Sec.  8311. 
(See  Cr.  Pr.  (1864)  Sec.  625);  amend- 
ed Laws  1899,  379,  Sec.  8. 

California  Legislation:  Similar  with 


additional  provisions:  Pen.  Code  1872, 
Sec.  145  7;  Deering's  Code,  ib.;  as 
amended:   Kerr's  Code,  ib. 


Admittance  to  Bail. 

Sec.  8312.  The  defendant,  at  any  time  after  his  arrest,  and  before 
conviction,  may  be  admitted  to  bail.  The  provisions  of  this  Code 
relative  to  bail  are  applicable  to  bail  in  probate  and  justices'  courts. 


Historical:  Rev.  St.  1887,  Sec.  8  312. 

California  Legislation:  Same:  Pen. 
Code  1872;  Sec.  1458;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference: 
8136. 


Bail:    Sees.  8100- 


Subpoenas  for  Witnesses. 

Sec.  8313.  The  justice  or  judge  of  either  of  the  courts  mentioned 
in  this  chapter  may  issue  subpoenas  for  witnesses  and  punish  dis- 
obedience thereof,  as  provided  in  Chapter  3,  of  Title  10,  of  Part  2; 
of  this  Code. 


Historical:   Rev.  St.  1887,  Sec.  8313. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1459;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Compelling  at- 
tendance of  witnesses:  Sees.  8148- 
8155. 


Entitling  Affidavits. 

Sec.  8314.  The  provisions  in  respect  to  entitling  affidavits  are  ap- 
plicable to  proceedings  in  the  courts  mentioned  in  this  chapter. 


Historical:   Rev.  St.  188  7,  Sec.  8314. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1460;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference: 
vits:    Sec.  8234. 


Entitling  affida- 


CHAPTER  2. 
APPEALS  TO  THE  DISTRICT  COURT. 

Section 


Section 

8  320.    Defendant  may  appeal. 

Notice  of  appeal. 

Undertaking  for  appearance  of 
witnesses. 

Transmission  of  papers. 


8321. 
8322. 


8323. 


1 


8324.  Bail  pending  appeal. 

8325.  Trial  on  appeal. 

8326.  Costs  to  abide  event. 

8327.  Judgment  against    sureties  for 
costs. 


Defendant  May  Appeal. 

Sec.  8320.  The  defendant  may  appeal  to  the  District  Court  of  the 
county  from  any  judgment  of  conviction  rendered  in  a  criminal 
action  by  a  probate  or  justice's  court. 
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Historical:   Rev.  St.  1887,  Sec.  8  32  0. 

California  Legislation:  Different: 
Pen.  Code  1872,  Sec.  1466;  as  amend- 
ed: Deering-'s  Code,  ib.;  Kerr's  Code, 
ib. 


Cited:  State  v.  Barnard  (1907)  13 
Ida  ;  90  Pac.  1, 


Notice  of  Appeal. 

Sec.  8321.  A  defendant  intending  to  appeal  must  give  notice  of 
his  intention  to  do  so  at  the  time  of  the  trial  or  rendition  of  the 
judgment,  and  must  within  ten  days  after  the  rendition  and  entry 
of  the  judgment,  file  with  the  judge  or  justice  of  the  court  wherein 
the  conviction  was  had,  and  serve  on  the  prosecuting  attorney  of  the 
county,  a  notice  of  appeal,  entitled  in  the  action,  setting  forth  the 
character  of  the  judgment,  and  the  intention  of  the  defendant  to 
appeal  therefrom  to  the  District  Court. 


Historical:   Rev.  St.  1887,  Sec.  8321. 

California  Legislation:  See  Pen. 
Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Necessity  of  Notice:  The  failure  to 
give  notice  of  intention  to  appeal,  as 
required  by  this  section,  and  the  fail- 
ure of  the  record  to  show  that  suck 
notice  was  given,  is  not  ground  for  a 
dismissal  of  the  appeal  by  the  District 
Court.  State  v.  Barnard  (190  7)  13 
Ida.   .  . . :  90  Pac.  1. 


Sufficiency  of  Notice:  A  notice  of 
appeal  which  gives  the  title  of  the 
court  and  cause,"  and  the  date  on 
which  the  judgment  was  entered,  and 
states  that  the  judgment  was  in  favor 
of  the  State  and  against  the  defend- 
ant, and  that  he  appeals  from  the 
judgment  and  the  whole  thereof,  suf- 
ficiently states  the  "character  of  the 
judgment"  as  required  by  this  section. 
State  v.  Barnard  (1907)  13  Ida. 
90  Pac.  1. 


Undertaking  for  Appearance  of  Witnesses. 

Sec.  8322.  When  notice  of  intention  to  appeal  is  given  by  the  de- 
fendant as  provided  in  the  last  section,  the  judge  or  justice  may  take 
from  each  of  the  material  witnesses  examined  before  him  on  the 
part  of  the  people,  a  written  undertaking,  with  or  without  sureties, 
to  the  effect  that  he  will  appear  and  testify  in  the  District  Court 
upon  the  appeal,  or  that  he  will  forfeit  the  sum  of  five  hundred 
dollars,  as  provided  in  case  of  commitment  upon  preliminary  ex- 
amination, or  if  the  witness  is  unable  to  procure  sureties  he  may 
be  conditionally  examined  as  there  provided. 


Historical:   Rev.  St.  1887,  Sec.  8322. 


California  Legislation : 


See  Pen. 


Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Security  for  ap- 
pearance of  witnesses:  Sec.  7585, 
Conditional  examination:   Sec.  7588. 


Transmission  of  Papers. 

Sec.  8323.  When  an  appeal  is  taken,  the  judge  or  justice  must 
immediately  transmit  to  the  clerk  of  the  District  Court  of  the  county, 
the  complaint,  notice  of  appeal,  the  depositions  of  any  witnesses  ex- 
amined conditionally  as  provided  in  the  last  section,  and  any  recog- 
nizance entered  into  by  the  defendant  or  any  witness. 


i    Historical:   Rev.  St.  1887,  Sec.  83  2  3. 

California  Ijci>i  slat  ion:  See  Pen. 
Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  State  v.  Barnard  (1907)  13 
Ida    ...;    9  0   Pac.  1. 


Bail  Pending  Appeal. 

Sec.  8324.  The  party  appealing  may,  at  any  time  thereafter,  if 
he  desires  to  be  released  from  custody  during  the  pendency  of  the 
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appeal,  or  desires  a  stay  of  proceedings  under  the  judgment  until 
the  appeal  be  disposed  of,  enter  into  a  recognizance,  with  two  suffici- 
ent sureties  to  be  approved  by  the  judge  or  justice,  in  an  amount 
to  be  fixed  by  the  judge  or  justice,  but  not  exceeding  five  hundred 
dollars  in  any  case,  for  the  payment  of  any  judgment,  fine  and  costs 
that  may  be  awarded  against  him  on  the  appeal,  and  that  he  will 
faithfully  prosecute  the  same  and  render  himself  in  execution  of 
any  judgment  or  order  rendered  or  entered  against  him  in  the 
District  Court. 


Historical:   Rev.  St.  1887,  Sec.  8324. 

California  Legislation:  See  Pen. 
Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Qualifications  of 
bail:    Sec.  8109. 

Cited:  State  v.  Barnard  (1907)  13 
Ida.   .  .  . ;  90  Pac.  1. 


Trial  on  Appeal. 

Sec.  8325.  The  clerk  of  the  District  Court  must  file  the  papers 
received,  and  enter  the  action  on  the  calendar  in  its  order  with  other 
criminal  cases,  and  the  same  must  be  tried  anew  in  the  District  Court 
at  the  next  term  thereof,  unless  for  good  cause  the  same  be  continued. 


Historical : 
California 


Rev.  St.  1887,  Sec.  8325. 
Legislation:    See  Pen. 


Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Costs  to  Abide  Event. 

Sec.  8326.  The  costs  in  both  courts  shall  abide  the  event  of  the 
trial  in  the  District  Court. 


Historical:  Rev.  St.  1887,  Sec.  8326. 
California    Legislation:       See  Pen. 


Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Judgment  Against  Sureties  for  Costs. 

Sec.  8327.  If  upon  the  trial  in  the  District  Court  the  defendant 
is  convicted,  judgment  must  be  rendered  against  the  defendant  and 
his  sureties  for  the  costs  in  both  courts,  and  for  any  fine  imposed 
by  the  District  Court;  and  if  such  fine  and  costs  be  not  paid,  execu- 
tion must  be  issued  thereon  against  the  defendant  and  his  sureties; 
but  the  sureties  are  not  liable  on  any  such  judgment  or  execution 
beyond  the  amount  of  their  undertaking.  If  the  defendant  fails  to 
appear  and  prosecute  his  appeal,  judgment  must  be  entered  by  the 
District  Court  against  the  defendant  and  his  sureties  in  the  amount 
of  the  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  8327. 

California  Legislation:  See  Pen. 
Code  1872,  Sec.  1467;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  State  v.  Barnard  (1907)  13. 
Ida.   .  .  . ;  90  Pac.  1. 


CHAPTER  3. 

PROCEEDINGS  FOR  THE  CORRECTION  OF  DELINQUENT  CHILDREN. 


Section 

8328.  Delinquent  child  denned. 

8329.  Jurisdiction  of  probate  court: 
Records    and  reports. 

8330.  Information    or  complaint. 

8331.  Issuance  of  warrant:  Impris- 
onment to  be  avoided. 


Section 

8332.  Arrested  child  to  be  taken  be- 
fore probate  court. 

8333.  Commitment  of  child. 

8334.  Supervision  of  institutions  re- 
ceiving children. 
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Section 

8335.  Encouraging      delinquency  a 
misdemeanor. 

8336.  Children  to  attend  school. 

8336a.  Juvenile     disorderly  persons 
defined. 

8336b.  Same:      Complaint,  hearing 
and  commitment. 


Section 

8336c.  Probation    officers:  Appoint- 
ment and  duties. 

8336d.  School    trustee    to    report  de- 
linquents. 

8337.    Review   of   orders   of  probate 
judge. 


Note:   Commitment  of  children  for  felony  to  Industrial  Training  School: 
Sees.  823-832. 

Delinquent  Child  Defined. 

Sec.  S32S.  This  chapter  shall  apply  only  to  children  sixteen 
years  of  age  or  under,  not  inmates  of  a  State  institution,  or  any 
institution  incorporated  under  the  laws  of  the  State  for  the  care 
and  correction  of  delinquent  children.  The  words  "delinquent  child" 
shall  include  any  child  sixteen  years  of  age,  or  under  such  age, 
who  violates  any  law  of  this  State,  or  any  city  or  village  ordinance; 
or  who  is  incorrigible;  or  who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons;  or  who  is  growing  up  in  idleness  or 
crime;  or  who  knowingly  visits  or  enters  a  house  of  ill-fame,  or  who 
knowingly  patronizes  or  visits  any  policy  shop  or  place  where  any 
gambling  device  is,  or  shall  be,  operated;  or  who  patronizes  or  visits 
any  saloon  or  dram  shop  where  intoxicating  liquors  are  sold;  or 
who  patronizes  or  visits  any  public  pool  room  or  bucket  shop ;  or 
who  wanders  about  the  streets  in  the  night  time  without  being  on 
any  lawful  business  or  occupation;  or  who  habitually  wanders  about 
any  railroad  yard  or  tracks,  or  who  jumps  or  hooks  on  to  any  mov- 
ing train,  or  enters  any  car  or  engine  without  lawful  authority;  or 
who  habitually  uses  vile,  obscene,  vulgar,  profane  or  indecent  lan- 
guage, or  is  guilty  of  immoral  conduct  in  any  public  place  or  about 
any  school  house.  Any  child  committing  any  of  the  acts  herein 
mentioned  shall  be  deemed  a  juvenile  delinquent  person,  and  shall 
be  proceeded  against  as  such  in  the  manner  hereinafter  provided. 
A  disposition  of  any  child  under  this  chapter,  or  any  evidence  given 
in  such  cause,  shall  not,  in  any  civil,  criminal  or  other  cause  or  pro- 
ceeding whatever  in  any  court,  be  lawful  or  proper  evidence  against 
such  child  for  any  purpose  whatever,  excepting  in  subsequent  cases 
against  the  same  child  under  this  chapter.  The  word  "child"  or 
"children"  may  mean  one  or  more  children,  or  the  word  "parent" 
or  "parents"  may  mean  one  or  both  parents  when  consistent  with 
the  intent  of  this  chapter. 

Historical:    Laws  1905,  106,  Sec.  1. 
Comparative  Ije^islation :  See  Wash- 
ington:   Laws  1905,  34,  Sec.  1. 

Jurisdiction  of  Probate  Court:  Records  and  Reports. 

Sec.  8329.  The  probate  courts  of  the  several  counties  in  this  State 
shall  have  jurisdiction  in  all  cases  coming  within  the  terms  and 
provisions  of  this  chapter.  Eecord  books  shall  be  kept  by  the  court 
for  all  cases  coming  within  the  provisions  of  this  chapter  to  be 
known  as  "the  juvenile  record,"  and  the  docket  or  calendar  of  the 
court  upon  which  there  shall  appear  the  case  or  cases  under  the 
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provisions  of  this  chapter  shall  be  known  as  "the  juvenile  docket." 
Between  the  first  and  thirtieth  days  of  October  of  each  year  the 
court  shall  submit  to  the  Governor  a  report  in  writing,  upon  blanks 
to  be  furnished  by  the  State,  showing  the  number  and  disposition 
of  delinquent  children  brought  before  such  court,  together  with  such 
other  useful  information  regarding  such  cases  and  the  parentage 
of  such  children  as  may  be  reasonably  obtained  at  the  trials  thereof : 
Provided,  That  the  name  or  identity  of  any  such  child  or  parent  shall 
not  be  disclosed  in  such  report,  and  that  such  report  shall  not  be 
published  at  State  expense. 

Historical:   Laws  1905,  106,  Sec.  2. 

Comparative  Legislation:  See  Wash- 
ington: Laws  190  5,  34,  Sees.  2  and  3. 

Information  or  Complaint. 

Sec.  8330.  All  proceedings  under  this  chapter  shall  be  by  in- 
formation or  sworn  complaint  to  be  filed  by  the  prosecuting  attorney 
of  the  county  as  in  other  cases  under  the  general  laws  of  the  State. 
In  any  such  information  or  complaint  filed  under  this  chapter,  the 
act  or  acts  claimed  to  have  been  committed  by  the  child  proceeded 
against  shall  in  a  general  way  be  stated  therein  as  constituting  such 
child  a  juvenile  delinquent  child  or  person.  When  the  information 
or  complaint  so  states  a  cause  of  delinquency  under  the  provisions 
of  this  chapter,  that  the  court  may  understand  it,  all  irregularities 
or  defects  of  form  therein  must  be  disregarded,  and  all  technical 
pleas  or  objections  thereto  must  be  summarily  disposed  of  by  the 
court,  and  the  court's  ruling  thereon  shall  be  final.  It  shall  be 
unlawful  for  any  officer  or  person  to  charge  or  collect  any  fees,  or 
for  any  county  or  the  State  to  pay  any  fees  for  any  service  performed 
by  any  officer  or  person  under  the  provisions  of  this  chapter. 

Historical:    Laws  1905,  106,  Sec.  3. 

Issuance  of  Warrant:  Imprisonment  to  Be  Avoided. 

Sec.  8331.  Upon  the  filing  of  an  information  under  this  chapter, 
a  warrant  or  capias  may  issue  as  in  other  cases,  but  no  incarceration 
of  the  child  proceeded  against  thereunder  shall  be  made  or  had, 
unless,  in  the  opinion  of  the  judge  of  the  court,  or  in  the  absence 
of  the  judge  from  the  county  seat,  then  in  the  opinion  of  the  sheriff 
of  the  county,  it  shall  be  necessary  to  insure  its  attendance  in  court 
at  such  times  as  shall  be  required.  In  order  to  avoid  such  incarcera- 
tion^ if  practicable,  it  shall  be  the  duty  of  the  sheriff  of  the  county, 
or  his  deouty  or  representative,  to  serve  a  notice  of  the  proceedings 
upon  at  least  one  parent  of  the  child,  if  living  and  known,  or  its 
legal  guardian,  or  if  his  or  her  Whereabouts  or  residence  is  not 
known,  or  if  neither  parent  nor  guardian  shall  be  in  this  State,  then 
some  relative  living  in  the  county,  if  any  there  be  whose  where- 
abouts are  known,  and  such  judge  or  sheriff  may  accept  the  verbal 
or  written  promise  of  such  person  so  notified,  or  of  jmy  other  proper 
person,  to  be  responsible  for  the  presence  of  such  child  at  the  hearing 
in  such  case,  or  at  any  other  time  to  which  the  same  may  be  ad- 
journed or  continued  by  the  court.  In  case  such  child  shall  fail  to 
appear  at  such  time  or  times  as  the  court  may  require,  the  person 
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or  persons  responsible  for  its  apearance  as  herein  provided  for, 
unless  in  the  opinion  of  the  court  there  shall  be  reasonable  cause 
for  such  failure  of  such  child  to  appear  as  herein  provided  for,  may 
be  proceeded  against  as  in  cases  of  contempt  of  court  and  punished 
accordingly;  and  where  any  such  child  shall  have  failed  to  appear, 
as  required  by  the  court  or  its  officers,  any  warrants,  capias  or 
alias  capias  issued  in  such  case  may  be  executed  as  in  other  cases: 
Provided,  however,  That  no  child  under  fourteen  years  of  age  shall, 
under  any  circumstances,  be  incarcerated  in  any  common  jail,  cell 
or  lock-up,  but  a  suitable  room  in  the  county  building  or  court  house 
must  be  provided  wherein  the  sheriff  may  safely  keep  such  child. 
Any  such  child  so  informed  against  shall  also  have  the  right  now 
given  by  law  to  any  person  to  give  bond  or  other  security  for  its 
appearance  at  the  trial  of  such  case,  and  the  court  may,  in  any 
such  case,  appoint  counsel  to  appear  and  defend  on  behalf  of  any 
such  child,  who  must  serve  without  compensation  from  the  county 
or  State. 

Historical:    Laws  1905,  106,  Sec.  4„ 
Comparative  Legislation:  See  Wash- 
ington:   Laws  1905,  34,  Sees.  5  and  9. 

Arrested  Child  to  Be  Taken  Before  Probate  Court. 

Sec.  8332.  When  any  child  sixteen  years  of  age  or  under  is  ar- 
rested with  or  without  warrant,  except  when  the  charge  against 
such  child  is  a  felony,  such  child  shall,  instead  of  being  taken  before 
a  justice  of  the  peace  or  police  magistrate,  be  taken  directly  before 
the  probate  court;  or  if  the  child  is  taken  before  a  justice  of  the 
peace  or  police  magistrate,  upon  complaint  sworn  out  in  such  court 
or  for  any  other  reason,  it  shall  be  the  duty  of  such  justice  of  the 
peace  or  police  magistrate  to  transfer  the  case  to  such  probate  court, 
and  of  the  officer  having  the  child  in  charge,  to  take  the  child  before 
that  court,  and  in  any  such  case  the  court  may  proceed  to  hear  and 
dispose  of  the  case  in  the  same  manner  as  if  such  child  had  been 
brought  before  the  court  upon  information  originally  filed  as  herein 
provided. 

Historical:   Laws  1905,  106,  Sec.  5S 
Comparative  Legislation:  See  Wash- 
ington:   Laws  1905,  34,  Sec.  10. 

Commitment  of  Child. 

Sec.  8333.  In  any  case  of  a  delinquent  child  coming  under  the 
provisions  of  this  chapter,  the  court  may  continue  the  hearing  from 
time  to  time,  and  may  commit  the  child  to  the  care  of  the  sheriff, 
and  may  allow  said  child  to  remain  in  its  own  home,  subject  to  the 
visitation  of  the  sheriff;  such  child  to  report  to  the  court  or  sheriff 
as  often  as  may  be  required,  and  subject  t©  be  returned  to  the  court 
for  further  proceedings  whenever  such  action  may  appear  necessary ; 
or  the  court  may  cause  the  child  to  be  placed  in  a  suitable  family 
home,  subject  to  the  friendly  supervision  of  the  sheriff,  and  the 
further  order  of  the  court ;  or  it  may  authorize  the  child  to  be  boarded 
out  in  some  suitable  family  home,  in  case  provision  is  made  by  volun- 
tary contribution  or  otherwise  for  the  payment  of  the  board  of  such 
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child,  until  suitable  provision  be  made  for  the  child  in  a  home  with- 
out such  payment,  or  the  court  may  commit  such  child  to  the  Idaho 
Industrial  Training  School;  or  the  court  may  commit  the  child  to 
any  institution  within  the  county,  incorporated  under  the  laws  of 
this  State,  that  may  care  for  children,  or  which  may  be  provided 
by  the  State  or  county  suitable  for  the  care  of  such  children,  or  to 
any  State  institution  which  may  now  or  hereafter  be  established 
for  the  care  of  boys  or  girls.  In  no  case  shall  a  child  proceeded 
against  under  the  previsions  of  this  chapter  be  committed  beyond 
the  age  of  twenty-one.  A  cMd  committed  to  any  such  institution 
shall  be  subject  to  the  control  of  the  board  of  managers  and  the 
said  board  shall  have  power  to  parole  sueh  child  on  such  conditions 
as  it  may  prescribe;  and  the  court  shall,  on  the  recommendation  of 
the  beard,  have  power  to  discharge  such  child  from  custody,  when- 
ever, in  the  judgment  of  the  co«rt,  his  or  her  reformation  is  com- 
plete; or  the  court  may  commit  the  child  to  the  care  and  custody 
of  some  association  or  society  that  will  receive  it,  embracing  in  its 
objects  the  care  of  neglected  or  delinquent  children,  and  which  has 
been  duly  credited  as  herein  provided :  Provided,  That  when  the 
court  shall  commit  a  child  to  any  person  or  association  or  institution 
of  any  kind  other  than  some  institution  existing  under  the  authority 
and  laws  of  this  State,  it  must  not  be  at  the  expense  of  the  State, 
and  in  all  such  cases  the  court  may  require  a  proper  bond  of  the 
party  or  institution  receiving  the  custody  of  such  child,  for  its  proper 
care,  support  and  education. 

Historical:    Laws  1£©5,  106,  Sec.  6. 

Comparative  I -legislation :  See  Wash- 
ington:  Laws  1905,  37,  Sec.  8. 

Supervision  of  Institutions  Eeceiving  Children. 

Sec.  8334.  All  institutions  or  associations,  other  than  State  in- 
stitutions, receiving  children  under  this  chapter,  shall  be  subject 
to  the  same  visitation,  inspection  and  supervision  as  are  public 
charitable  institutions  of  this  State,  and  it  shall  be  the  duty  of  the 
Governor  to  pass  annually  upon  the  fitness  of  any  institution  or 
association  which  may  receive,  or  desire  to  receive,  any  child  or 
children  under  the  provisions  of  this  chapter;  and  every  such  in- 
stitution or  association  shall,  at  such  times  as  said  Governor  shall 
direct,  make  a  report  to  him,  showing  its  condition,  management 
and  competency  to  adequately  care  for  such  children  as  are,  or  may 
be,  committed  to  it,  and  such  other  facts  as  said  Governor  may  re- 
quire, and  upon  said  Governor  being  satisfied  that  any  such  associa- 
tion or  institution  is  competent,  and  has  adequate  facilities  to  care 
for  such  children,  he  shall  issue  to  the  same  a  certificate  to  that 
effect,  which  certificate  shall  continue  in  force  for  one  year  unless 
sooner  revoked  by  said  Governor.  The  court  or  the  judge  thereof 
may,  at  any  time,  require  from  any  such  institution  or  association 
receiving  or  desiring  to  receive  children  under  the  provisions  of 
this  chapter,  such  report,  information  and  statements  as  the  court 
or  judge  shall  deem  proper  and  necessary  for  his  action,  and  the 
court  shall  in  no  case  commit  a  child  or  children  to  any  association 
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or  institution  whose  standing,  conduct  or  care  of  children,  or  ability 
to  care  for  the  same,  is  not  satisfactory  to  the  court. 

Historical:   Laws  1905,  106,  Sec.  7. 

Encouraging  Delinquency  a  Misdemeanor. 

Sec.  8335.  In  all  cases  where  any  child  shall  be  a  delinquent  child 
or  a  juvenile  delinquent  person,  as  defined  by  this  chapter,  the  parent 
or  parents,  legal  guardian,  or  person  having  the  custody  of  such 
child,  or  any  other  person,  responsible  for,  or  by  any  act  encouraging, 
causing  or  contributing  to,  the  delinquency  of  such  child,  shall  be 
guilty  of  a  misdemeanor,  and  upon  trial  and  conviction  thereof  shall 
be  fined  in  a  sum  not  to  exceed  three  hundred  dollars,  or  imprisoned 
in  the  county  jail  for  a  period  not  exceeding  six  months,  or  shall 
suffer  both  such  fine  and  imprisonment.  The  court  may  impose  con- 
ditions upon  any  person  found  guilty  under  this  chapter,  and  so 
long  as  such  person  shall  comply  therewith  to  the  satisfaction  of 
the  court,  the  sentence  imposed  may  be  suspended. 


fore  ''both  such  fine"  to  complete  the 
sense. 


Historical:  Laws  19  05,  106,  Sec.  8; 
amended  Laws  1907,  231,  Sec.  1. 
The  words  "shall  suffer"  inserted  be- 

Children  to  Attend  School. 

Sec.  8336.  In  all  school  districts  of  this  State,  all  parents,  guard- 
ians and  other  persons  having  care  of  children  shall  instruct  them, 
or  cause  them  to  be  instructed,  in  reading,  writing,  spelling,  English 
grammar,  geography  and  arithmetic.  In  such  districts,  every  parent, 
guardian  or  other  person  having  charge  of  any  child  between  the 
ages  of  eight  and  sixteen  years,  shall  send  such  child  to  a  public, 
private  or  parochial  school  for  the  entire  school  year  during  which 
the  public  schools  are  in  session  in  such  districts :  Provided,  however, 
That  this  chapter  shall  not  apply  to  children  over  fourteen  jrears 
of  age  where  such  child  shall  have  completed  the  eighth  grade,  or 
may  be  eligible  to  enter  any  high  school  in  such  district,  or  where 
its  help  is  necessary  for  its  own  or  its  parents'  support,  or  where 
for  good  cause  shown  it  would  be  for  the  best  interests  of  such 
child  to  be  relieved  from  the  provisions  of  this  chapter:  Provided, 
further,  That  if  such  child  is  being  sufficiently  instructed  at  home 
by  a  person  qualified,  such  child  shall  not  be  subject  to  the  provisions 
of  this  chapter:  And,  Provided,  further,  That  if  a  reputable  phy- 
sician within  the  district  shall  certify  in  writing  that  the  child's 
bodily  or  mental  condition  does  not  permit  its  attendance  at  school, 
such  child  shall  be  exempt  during  such  period  of  disability  from 
the  requirements  of  this  chapter.  It  shall  be  the  duty  of  the  super- 
intendent of  the  school  district,  if  there  be  such  superintendent,  and, 
if  not,  then  the  county  superintendent  of  schools,  to  hear  and  de- 
termine all  applications  of  children  desiring  for  any  of  the  causes 
mentioned  here  to  be  exempted  from  the  provisions  of  this  chapter, 
and  if  upon  such  application  such  superintendent  hearing  the  same 
shall  be  of  the  opinion  that  such  child  is  for  any  reason  entitled  to 
be  exempted  as  aforesaid,  then  such  superintendent  shall  issue  a 
written  permit  to  such  child,  stating  therein  his  reason  for  such 
exemption.    Ar\  appeal  may  be  taken  from  the  decision  of  such 


Ch.  3. 


PROCEEDINGS  AGAINST  DELINQUENT  CHILDREN 


853 


superintendent  so  passing  upon  such  application  to  the  probate  court 
of  the  county  in  which  such  district  lies,  upon  such  child  making 
such  application  and  filing  the  same  with  the  clerk  or  judge  of  said 
court,  within  ten  days  after  its  refusal  by  such  superintendent,  for 
which  no  fee  to  exceed  the  sum  of  one  dollar  shall  be  charged,  and 
the  decision  of  the  probate  court  shall  be  final.  An  application  for 
release  from  the  provisions  of  this  chapter  shall  not  be  renewed 
oftener  than  once  in  three  months. 

Historical:    Laws  1905,  10  6,  Sec.  9. 

Cross  Reference:    Compulsory  at- 
tendance on  schools:    Sec.  632. 

Juvenile  Disorderly  Persons  Denned. 

Sec.  8336a.  Every  child  within  the  provisions  of  this  chapter  who 
does  not  attend  school,  as  provided  in  the  preceding  section,  or  who 
is  in  attendance  at  any  public,  private  or  parochial  school,  and  is 
vicious,  incorrigible  or  immoral  in  conduct,  or  who  is  an  habitual 
truant  from  school,  or  who  habitually  wanders  about  the  streets  and 
public  places  during  school  hours  without  any  lawful  occupation  or 
employment,  or  who  habitually  wanders  about  the  streets  in  the 
night  time,  having  no  employment  or  lawful  occupation,  shall  be 
deemed  a  juvenile  disorderly  person,  and  be  subject  to  the  provisions 
of  this  chapter. 

Historical:  Laws  1905,  106,  Sec.  10. 

Same:   Complaint,  Hearing  and  Commitment. 

Sec.  8336b.  When  a  child  shall  be  a  juvenile  disorderly  person 
within  the  meaning  of  this  chapter,  the  truant  officer,  or  any  school 
teacher,  or  other  reputable  person,  may  make  complaint  in  the 
probate  court  of  the  county  in  which  such  child  resides.  The  probate 
court  shall  hear  and  determine  such  complaint,  and  if  it  is  determined 
that  such  child  is  a  juvenile  disorderly  person  within  the  meaning 
of  this  chapter,  he  or  she  shall  be  committed  to  a  children's  home, 
if  eligible,  or  to  the  Idaho  Industrial  Training  School,  or  to  some 
other  training  school,  talcing  into  account  the  years  of  the  child 
with  reference  to  the  institution  selected.  Any  child  committed  to 
a  children's  home,  on  its  being  shown  to  the  judge  of  said  court 
that  it  is  incorrigible  and  vicious,  may  be  transferred  to  the  In- 
dustrial School  or  other  proper  institution.  No  child  committed 
to  any  reformatory  shall  be  detained  beyond  his  majority,  and  may 
be  discharged  sooner  or  paroled  by  the  trustees  or  board  of  control 
under  rules  and  restrictions  applicable  to  other  inmates.  Any  order 
of  commitment  may  be  suspended  by  the  judge  of  the  probate  court 
during  such  time  as  the  child  may  regularly  attend  school  and 
properly  conduct  itself.  The  expense  of  the  transportation  of  the 
child  to  the  juvenile  reformatory  shall  be  paid  by  the  "county  from 
which  the  child  is  committed. 

Historical:  Laws  1905,  106,  Sec.  11. 

Probation  Officers:   Appointment  and  Duties. 

Sec.  8336c.  The  probate  courts  of  the  several  counties  in  this 
State  shall  have  authority  to  appoint  or  designate  one  or  more 
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discreet  persons  of  good  moral  character  to  serve  as  probation  officers 
during  the  pleasure  of  the  court;    said  probation  officers  having 
authority  to  act  only  upon  the  request  and  under  the  direction  of 
the  probate  court,  and  to  receive  such  compensation  for  services 
actually  performed  as  the  probate  court  shall  deem  just  and  proper. 
The  number  of  paid  probation  officers  appointed  and  designated  by 
the  court  shall  be  as  follows:    In  counties  in  which  the  last  school 
census  shows  a  school  population  of  over  five  thousand,  not  to  exceed 
two  probation  officers;  in  all  other  counties  not  to  exceed  one  pro- 
bation officer.    In  case  a  probation  officer  shall  be  appointed,  it  shall 
be  the  duty  of  the  judge  of  the  court,  if  practicable,  to  notify  the 
said  probation  officer  when  any  child  is  to  be  brought  before  the 
court;  it  shall  be  the  duty  of  such  probation  officer  to  make  investi- 
gation of  such  case;  to  be  present  in  court  t©  represent  the  interests 
of  the  child  when  the  case  is  heard;  to  furnish  to  the  court  such 
information  and  assistance  as  the  court  or  judge  may  require;  and 
to  take  charge  of  any  child  before  and  after  the  trial  as  may  be 
directed  by  the  court  or  judge.    Probation  officers  provided  for  by 
this  chapter  are  hereby  vested  with  all  power  and  authority  of 
sheriffs,  constables  and  police  officers  to  make  arrests  and  perform 
other  duties  incident  to  their  offices  as  probation  officers. 

Historical:  Laws  1905,  106,  Sec.  12;  Comparative  Legislation :  See  Wash- 

amended  Laws  1907,  231,  Sec.  2.  I     ington:    Laws  1905,  34,  Sec.  6. 

School  Trustee  to  Beport  Delinquents. 

Sec.  8336d.  It  shall  be  the  duty  of  the  board  of  trustees  of  each 
school  district  to  report  to  the  county  school  superintendent  all  cases 
of  truancy,  delinquency  and  incorrigibility  which  arise  within  their 
respective  districts,  and  such  county  school  superintendent  shall  im- 
mediately report  such  cases  to  the  judge  of  the  probate  court. 

Historical:   Laws  1907,  2  31,  Sec.  3. 

Eeview  of  Orders  of  Probate  Judge. 

Sec.  8337.  All  orders  or  final  judgments  made  by  any  probate 
court  or  the  judge  thereof  under  this  chapter,  may  be  reviewed  upon 
questions  of  law  only. 

Historical:  Laws  1905,  106,  Sec.  13. 


Fees  and  Mileage:   Application  for  Subpoenas. 

Sec.  8338.  Witnesses  before  examining  magistrates,  and  in  crim- 
inal cases  in  the  probate  and  justice  court,  and  jurors  and  witnesses 
in  a  coroner's  inquest,  are  entitled  to  two  dollars  per  day,  for 
each  day  actually  engaged  in  the  trial  of  a  case,  and  twenty-five 
cents  per  mile,  one  way,  which  must  be  paid  out  of  the  county 
treasury:    Provided,  however,  That  when  the  State  or  defendant 
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Section 

8338.    Fees  and  mileage:  Application 
for  subpoenas. 


Section 

833  9.     Affidavit  as  to  miles  traveled. 
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requires  the  attendance  of  more  than  three  witnesses  in  its  or  his 
behalf,  before  such  witnesses  shall  be  subpoenaed  at  the  county  ex- 
pense, or  their  fees  and  mileage  be  a  charge  against  the  county,  the 
county  attorney  or  defendant  must  make  affidavit  setting  forth  that 
they  are  witnesses  whose  evidence  is  material  for  the  State  or  the 
defense,  and  the  facts  showing  such  materiality,  and  that  it  or  he 
cannot  safely  go  to  trial  without  them.  In  such  cases  the  court  or 
judge  thereof,  at  the  time  application  is  made  therefor,  shall  order 
a  subpoena  to  issue  to  such  of  said  witnesses  as  the  court  or  judge 
thereof  may  deem  material  for  the  State  or  defendant,  and  the  costs 
incurred  by  the  process,  and  the  fees  and  mileage  of  such  witnesses, 
shall  be  paid  in  the  same  manner  that  the  costs  and  fees  of  other 
witnesses  are  paid. 

Historical:    Laws  19  05,  173,  Sec.  1. 

Affidavit  as  to  Miles  Traveled. 

Sec.  8339.  Each  juror  and  witness  must  state  on  oath  to  the 
judge,  justice  or  coroner,  the  number  of  miles  traveled  for  which 
he  is  entitled  to  nay;  but  no  juror  or  witness  shall  receive  mileage 
other  than  for  the  distance  actually  traveled,  notwithstanding  he 
may  serve  or  testify  in  more  than  one  case. 

Historical:    Laws  1905,  173,  Sec.  2. 
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OF  SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 


Chapter 
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Chapter 
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against  fugitives 


CHAPTER  1. 
OF  THE  WEIT  OF  HABEAS  CORPUS. 
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Section 

8368.  Party  may    be    discharged  or 
remanded. 

8369.  Writ   or    process    issued  and 
served  at  any  time. 


Section 

8370.  By  whom  issued:  Seal  of  court. 

8371.  Where  returnable. 

8372.  Damages  for  refusal  or  disre- 
gard of  writ. 


Who  May  Prosecute  Writ. 

Sec.  8340.  Every  person  unlawfully  committed,  detained,  confined, 
or  restrained  of  his  liberty,  under  any  pretense  whatever,  may  prose- 
cute a  writ  of  habeas  corpus,  to  inquire  into  the  cause  of  such  im- 
prisonment or  restraint. 

Historical:   Rev.  St.  188  7,  Sec.  8340. 
1  Ter.  Ses.   (1864)    606,  Sec.  1. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1473;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cross  Reference:  Privilege  of  the 
writ  of  habeas  corpus  shall  not  be 
suspended  unless,  in  case  of  rebellion 
or  invasion,  the  public  safety  requires 
it:    Const.  Art.  1,  Sec.  5. 

Suspension  of  Habeas  Corpus:  On 
an  application  for  habeas  corpus,  the 
truth  of  recitals  of  alleged  facts  in  a 
proclamation  issued  by  the  Governor, 
proclaiming  a  county  "to  be  in  a  state 
of  insurrection  and  rebellion,  will  not 
be  reviewed.  In  re  Boyle  (189  9)  6 
Ida.  609;  57  Pac.  706. 

Grounds  for  Writ:  Improper  con- 
duct on  the  part  of  the  justice  of  the 
peace,  or  of  the  county  attorney  at  a 
preliminary  examination,  is  not 
ground  for  habeas  corpus  unless  it  re^- 
sults  in  illegal  restraint  of  the  accused. 
In  re  Green  (1900)  7  Ida.  94;  60  Pac. 
82. 

Application  for  Writ. 

Sec.  8341.  Application  for  the  writ  is  made  by  petition,  signed 
either  by  the  party  for  whose  relief  it  is  intended,  or  by  some  person 
in  his  behalf,  and  must  specify: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is 
imprisoned  or  restrained  of  his  liberty,  the  officer  or  person  by  whom 
he  is  so^  confined  or  restrained,  and  the  place  where,  naming  all  the 
parties  if  they  are  known,  or  describing  them  if  they  are  not  known  ; 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
also  state  in  what  the  alleged  illegality  consists; 

3.  The  petition  must  be  verified  by  the  oath  or  affirmation  of 
the  party  making  the  application. 


One  held  under  process  duly  and 
regularly  issued  by  a  court  of  compe- 
tent criminal  jurisdiction  after  extra- 
dition from  a  foreign  State,  will  be 
remanded  to  custody  notwithstanding 
alleged  irregularity  in  the  extradition 
proceedings.  In  re  Moyer  (1906)  12 
Ida.   250;   85  Pac.  897. 

The  right  to  the  guardianship  of 
an  infant  cannot  be  tried  on  habeas 
corpus.  Andrino  v.  Yates  (1906)  12 
Ida.  618;  87  Pac.  787. 

Custody  of  Infant:  Proceedings  by 
habeas  corpus  to  obtain  the  custody  of 
a  minor  child,  are  of  an  equitable  na- 
ture in  which  the  courts  are  vested 
with  a  large  measure  of  discretion, 
and  may  consider  the  best  interests  of 
the  child  and  its  wishes  in  the  mat- 
ter. Ib. 

Additional  Reference:  For  addi- 
tional cases  on  the  subject  of  grounds 
for  the  writ,  see  notes  to  Sees.  8343, 
8353,  8354. 


Historical:  Rev.  St.  1887,  Sec.  83  41. 
1  Ter.  Ses.  (1864)  606,  Sec.  2. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1474;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


By  Whom  Granted. 

Sec.  8342.    The  writ  of  habeas  corpus  may  be  granted: 
T.    By  the  Supreme  Court,  upon  petition  on  behalf  of  any  person 
restrained  of  his  liberty  in  this  State.    When  so  issued,  it  may  be 
made  returnable  before  the  court,  or  before  any  District  Court,  or 
any  Judge  thereof; 
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2.  By  the  District  Courts,  or  a  Judge  thereof,  upon  petition  on 
behalf  of  any  person  restrained  of  his  liberty  in  their  respective 
districts. 


Historical:  Rev.  St.  1887,  Sec.  8342. 
See  1  Ter.  Ses.   (1864)   606,  Sec.  3. 

California  Legislation:  Similar: 
Pen.  Code  1872,  Sec.  1275;  as  amend- 
ed: Deering's  Code,  ib.;  as  amended: 
Kerr's  Code,  ib. 

Cross  Reference:  Jurisdiction  of 
Supreme  Court:  Const.  Art.  5,  Sec.  9; 
Codes,  Sec.  3816.     Of  District  Court: 


Sec.  3830.  Applications  for  habeas 
corpus  may  be  heard  and  final  judg- 
ments entered  at  chambers:  Cec.  3890. 

Nature  of  Jurisdiction:  Jurisdiction 
of  Supreme  Court  on  habeas  corpus 
is  original  and  not  appellate.  In  re 
Knudtson  (1905)  10  Ida.  676;  79  Pac. 
641. 


When  Granted. 

Sec.  8343.  Any  court  or  judge  authorized  to  grant  the  writ,  to 
whom  a  petition  therefor  is  presented,  must,  if  it  appear  that  the 
writ  ought  to  issue,  grant  the  same  without  delay. 


Historical:  Rev.  St.  18  87,  Sec.  83  43. 
1  Ter.  Ses.  (1864)  606,  Sec.  4. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1476;  Deering's  Code, 
ib.;  additional  provision  as  amended: 
Kerr's  Code,  ib. 

Grounds  for  Writ:  Writ  of  habeas 
corpus  cannot  be  substituted  for  writ 
of  error  and  will  not  lie  to  discharge 
a  prisoner  on  the  ground  that  the  in- 
formation filed  against  him  is  techni- 
callv  defective.  In  re  Marshall  (1899) 
6  Ida.  516;  56  Pac.  470. 


One  convicted  of  crime  is  not  en- 
titled to  a  discharge  on  habeas  corpus 
because  the  county  attorney  was  given 
leave,  after  a  demurrer  to  the  infor- 
mation was  sustained,  to  file  a  new 
information,  instead  of  being  specifi- 
cally directed  to  do  so.  In  re  Pierce 
(1901)  8  Ida.  183;  67  Pac.  316. 

Same — When  Not  Issued:  The  writ 
should  not  issue  unless  it  appears 
from  the  petition  that  it  ought  to  is- 
sue. In  re  Levy  (19  01)  8  Ida.  53; 
66  Pac.  806. 


Contents  of  Writ. 

Sec.  8344.  The  writ  must  be  directed  to  the  person  having  custody 
of,  or  restraining  the  person  on  whose  behalf  the  application  is  made, 
and  must  command  him  to  have  the  body  of  such  person  before  the 
court  or  judge,  before  whom  the  writ  is  returnable,  at  a  time  and 
place  therein  specified. 


Code  1872,  Sec.  1477;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  8344. 
See  1  Ter.  Ses.  (1864)  606,  Sec.  5. 

California  Legislation:    Same:  Pen 

Service  of  Writ. 

Sec.  8345.  If  the  writ  is  directed  to  the  sheriff  or  other  ministerial 
officer  of  the  court,  out  of  which  it  issues,  it  must  be  delivered  by 
the  clerk  to  such  officer  without  delay,  as  other  writs  are  delivered 
for  service.  If  it  is  directed  to  any  other  person,  it  must  be  delivered 
to  the  sheriff,  and  be  by  him  served  upon  such  person  by  delivering 
the  same  to  him  without  delay.  If  the  person  to  whom  the  writ  is 
directed  cannot  be  found,  or  refuses  admittance  to  the  officer  or 
person  serving  or  delivering  such  writ,  it  may  be  served  or  delivered 
by  leaving  it  at  the  residence  of  the  person  to  whom  it  is  directed, 
or  by  affixing  it  to  some  conspicuous  place  on  the  outside,  either  of 
his  dwelling  house  or  of  the  place  where  the  party  is  confined  or 
under  restraint. 


Historical:  Rev.  St.  1887,  Sec.  83  4  5. 
See  1  Ter.  Ses.  (1864)  606,  Sees.  6,  8. 


Code  1872,  Sec.  1478;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


California  Legislation:    Same:  Pen. 
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Disobedience  to  Writ:  Attachment. 

Sec.  8346.  If  the  person  to  whom  the  writ  is  directed,  refuses, 
after  service,  to  obey  the  same,  the  court  or  judge,  upon  affidavit, 
must  issue  an  attachment  against  such  person,  directed  to  the  sheriff 
or  coroner,  or  an  elisor,  commanding  him  forthwith  to  apprehend 
such  person  and  bring  him  immediately  before  such  court  or  judge; 
and  upon  being  so  brought,  he  must  be  committed  to  the  jail  of  the 
county  until  he  makes  due  return  to  such  writ,  or  is  otherwise  legally 
discharged. 


Cross  Reference:  Penalty  for  re- 
fusal to  obey  writ:    Sec.  6876. 


Historical:   Rev.  St.  18  87,  Sec.  8346. 
1  Ter.  Ses.   (1864)   606,  Sec.  9. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec. ^1479;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Beturn  to  Writ. 

Sec.  8347.  The  person  upon  whom  the  writ  is  served  must  state 
in  his  return,  plainly  and  unequivocally: 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  under 
his  power  or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under  his 
restraint,  he  must  state  the  authority  and  cause  of  such  imprison- 
ment or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant,  or 
other  written  authority,  a  copy  thereof  must  be  annexed  to  the  re- 
tui'V  and  the  original  produced  and  exhibited  to  the  court  or  judge 
on  the  hearing  of  such  return; 

4.  If  the  person  upon  whom  the  writ  is  served  had  the  party 
in  his  power  or  custody,  or  under  his  restraint,  at  any  time  prior 
or  subsequent  to  the  date  of  the  writ  of  habeas  corpus,  but  has  trans- 
ferred such  custody  or  restraint  to  another,  the  return  must  state 
particularly  to  whom,  at  what  time  and  place,  for  what  cause,  and 
by  what  authority,  such  transfer  took  place; 

5.  The  return  must  be  signed  by  the  person  making  the  same, 
and  except  when  such  person  is  a  sworn  public  officer,  and  makes 
such  return  in  his  official  capacity,  it  must  be  verified  by  his  oath. 


Historical:  Rev.  St.  1887,  Sec.  8347. 
1  Ter.  Ses.  (1864)  606,  Sec.  10. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1480;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Body  Must  Be  Produced. 

Sec.  8348.  The  person  to  whom  the  writ  is  directed,  if  it  is  served, 
must  bring  the  body  of  the  party  in  his  custody  or  under  his  re- 
straint, according  to  the  command  of  the  writ,  except  in  the  cases 
specified  in  the  next  section. 


Historical:  'Rev.  St.  18  87,  Sec.  8  3  48. 
1  Ter.  Ses.  (1864)  606,  Sec.  11. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1481;  Deering's  Code, 
ib.;    Kerr's   Code,  ib. 


When  Hearing1  May  Proceed  Without  Body. 

Sec.  8349.  When  from  sickness  or  infirmity  of  the  person  directed 
to  be  produced,  he  cannot,  without  danger,  be  brought  before  the 
court  or  judge,  the  person  in  whose  custody  or  power  he  is,  may 
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state  that  fact  in  his  return  to  the  writ,  verifying  the  same  by 
affidavit.  If  the  court  or  judge  is  satisfied  of  the  truth  of  such 
return,  and  the  return  to  the  writ  is  otherwise  sufficient,  the  court 
or  judge  may  proceed  to  decide  on  such  return,  and  to  dispose  of 
the  matters  as  if  such  party  had  been  produced  on  the  writ,  or  the 
hearing  thereof  may  be  adjourned  until  such  party  can  be  produced. 


Historical:  Rev.  St.  1887,  Sec.  8349. 
1  Ter.  Ses.  (1864)  606,  Sees.  12,  13. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1482;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Hearing  on  Return. 

Sec.  8350.  The  court  or  judge  before  whom  the  writ  is  returned 
must,  immediately  after  the  return,  proceed  to  hear  and  examine 
the  return,  and  such  other  matters  as  may  be  properly  submitted 
to  their  hearing  and  consideration. 


Historical:  Rev.  St.  188  7,  Sec.  8350. 
1  Ter.  Ses.  (1864)  606,  Sec.  14. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1483;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Answer  to  Return:  Trial  of  Issues. 

Sec.  8351.  The  party  brought  before  the  court  or  judge,  on  the 
return  of  the  writ,  may  deny  or  controvert  any  of  the  material  facts 
or  matters  set  forth  in  the  return,  or  except  to  the  sufficiency  thereof, 
or  alkge  any  fact  to  show  either  that  his  imprisonment  or  detention 
is  unlawful,  or  that  he  is  entitled  to  his  discharge.  The  court  or 
judge  must  thereupon  proceed,  in  a  summary  way,  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  detention,  or  in 
favor  of  the  same,  and  to  dispose  of  such  party  as  the  justice  of 
the  case  may  require,  and  has  full  power  and  authority  to  require 
and  compel  the  attendance  of  witnesses,  by  process  of  subpoena  and 
attachment,  and  to  do  and  perform  all  other  acts  and  things  necessary 
to  a  full  and  fair  hearing  and  determination  of  the  case. 


Historical:  Rev.  St.  1887,  Sec.  8351. 
1  Ter.  Ses.  (1864)  606,  Sees.  15,  16,  17. 

California  Legislation:    Same:  Pen. 


Code  18  72,  Sec.  1484;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  of  Petitioner  From  Custody. 

Sec.  8352.  If  no  legal  cause  is  shown  for  such  imprisonment  or 
restraint,  or  for  the  continuation  thereof,  such  court  or  judge  must 
discharge  such  party  from  the  custody  or  restraint  under  which  he 
is  held. 


Historical:  Rev.  St.  1887,  Sec.  8352. 
1  Ter.  Ses.  (1864)  606,  Sec.  18. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1485;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Remand  of  Petitioner. 

Sec.  8353.  The  court  or  judge,  if  the  time  during  which  such 
party  may  be  legally  detained  in  custody  has  not  expired,  must  re- 
mand such  party,  if  it  appears  that  he  is  detained  in  custody: 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  exclusive 
jurisdiction;  or 
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2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  criminal  jurisdiction,  or  of  any  process  issued  upon  such 
judgment  or  decree. 


not  examine,  on  an  application  for 
habeas  corpus,  the  evidence  taken  up- 
on the  preliminary  examination  of  the 
accused  to  ascertain  whether  it  dis- 
closes the  commission  of  an  offense 
by  the  accused.  In  re  Knudtson 
(1905)  10  Ida.  676;  79  Pac.  641. 


Historical:   Rev.  St.  18  87,  Sec.  8353. 
See  1  Ter.  Ses.  (1864)  606,  Sec.  19. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1486;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Scope  of  Examination:  After  a 
judgment  of  conviction,  the  court  can- 

Grounds  for  Discharge. 

Sec.  8354.  If  it  appears  on  the  return  of  the  writ  that  the  prisoner 
is  in  custody  by  virtue  of  process  from  any  court  of  this  State,  or 
judge  or  officer  thereof,  such  prisoner  may  be  discharged  in  any  of 
the  following  cases,  subject  to  the  restrictions  of  the  last  section: 

1.  When  the  jurisdiction  of  such  court  or  officer  has  been  ex-, 
ceeded ; 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by  some  act, 
omission,  or  event  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  a  discharge; 

3.  When  the  process  is  defective  in  some  matter  of  substance 
required  by  law,  rendering  such  process  void; 

4.  When  the  process,  though  in  proper  form,  has  been  issued 
in  a  case  not  allowed  by  law; 

5.  When  the  person  having  the  custody  of  the  prisoner  is  not 
the  person  allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order,  judgment 
or  decree  of  any  court,  nor  by  any  provision  of  law; 

7.  Where  a  party  has  been  committed  on  a  criminal  charge  with- 
out reasonable  or  probable  cause. 


Historical:  Rev.  St.  1887,  Sec.  8354. 
1  Ter.  Ses.  (1864)  606,  Sec.  20. 

California  Legislation :  Same:  Pen. 
Code  1872,  Sec.  1487;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Excessive  Imprisonment:  A  priso- 
ner sentenced  to  five  years'  imprison- 
ment under  a  statute  authorizing  a 
maximum  penalty  of  two  years,  is  en- 
titled to  release  on  habeas  corpus.  Ex 
parte  Cox  (1893)  3  Ida.  530;  32  Pac. 
197. 

Insufficiency  of  Preliminary  Exam- 
ination: The  prisoner  will  not  be  dis- 
charged on  habeas  corpus  where  the 
depositions  establish  that  a  crime  has 


been  committed,  and  the  probability 
of  the  prisoner's  being  guilty  thereof 
sufficiently  appears  in  the  depositions 
to  warrant  the  magistrate  to  hold  the 
prisoner.  In  re  Levy  (1901)  8  Ida.  .5  3; 
66  Pac.  806. 

After  a  judgment  of  conviction,  the 
court  cannot  examine,  on  an  applica- 
tion for  habeas  corpus,  the  evidence 
taken  upon  the  preliminary  examina- 
tion of  the  accused  to  ascertain 
whether  it  discloses  the  commission 
of  an  offense  by  the  accused.  In  re 
Knudtson  (1905)  10  Ida.  676;  79  Pac. 
641. 


Not  to  Be  Discharged  for  Defect  in  Warrant. 

Sec.  8355.  If  any  person  is  committed  to  prison  or  is  in  custody 
of  any  officer  on  any  criminal  charge  by  virtue  of  any  warrant  of 
commitment  of  a  probate  judge  or  justice  of  the  peace,  such  person 
must  not  be  discharged  on  the  ground  of  any  mere  defect  of  form 
in  the  warrant  of  commitment. 


Historical:  Rev.  St.  18  87,  Sec.  8355. 
1  Ter.  Ses.  (1864)  606,  Sec.  21. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1488;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Examination  of  Defectively  Stated  Charge. 

Sec.  8356.  If  it  appears  to  the  court  or  judge  by  affidavit  or  other- 
wise, or  upon  the  inspection  of  the  process  or  warrant  of  commit- 
ment, and  such  other  papers  in  the  proceedings  as  may  be  shown 
to  the  court  or  judge,  that  the  party  is  guilty  of  a  criminal  offense, 
or  ought  not  to  be  discharged,  such  court  or  judge,  although  the 
charge  is  defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or  other  nec- 
essary witnesses  to  be  subpoenaed  to  attend  at  such  time  as  ordered, 
to  testify  before  the  court  or  judge;  and  upon  the  examination  he 
may  discharge  such  prisoner,  let  him  to  bail  if  the  offense  be  bailable, 
or  recommit  him  to  custody,  as  may  be  just  and  legal. 


Historical:  Rev.  St.  18  87,  Sec.  8356. 
1  Ter.  Ses.  (1864)  606,  Sec.  22. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1489;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Writ  for  Purpose  of  Bail. 

Sec.  8357.  When  a  person  is  imprisoned  or  detained  in  custody 
on  any  criminal  charge,  for  want  of  bail,  such  person  is  entitled  to 
a  writ  of  habeas  corpus  for  the  purpose  of  giving  bail,  upon  averring 
that  fact  in  his  petition,  without  alleging  that  he  is  illegally  confined. 


Historical:  Rev.  St.  1887,  Sec.  8357. 
1  Ter.  Ses.  (1864)  606,  Sec.  23. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1490;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference : 
corpus:   Sec.  8114. 


Bail  on  habeas 


Judge  May  Take  Bail. 

Sec.  8358.  Any  judge  before  wnom  a  person  who  has  been  com- 
mitted on  a  criminal  charge  may  be  brought  on  a  writ  of  habeas 
corpus,  if  the  same  is  bailable,  may  take  an  undertaking  of  bail  from 
such  person  as  in  other  cases,  and  file  the  same  in  the  proper  court. 


Historical:  Rev.  St.  188  7,  Sec.  8358. 
1  Ter.  Ses.  (1864)  606,  Sec.  24. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1491;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Court  to  Remand  Petitioner. 

Sec.  8359.  If  a  party  brought  before  the  court  or  judge  on  the 
return  of  the  writ  is  not  entitled  to  his  discharge,  and  is  not  bailed, 
where  such  bail  is  allowable,  the  court  or  judge  must  remand  him 
to  custody  or  place  him  under  the  restraint  from  which  he  was  taken, 
if  the  person  under  whose  custody  or  restraint  he  was,  is  legally 
entitled  thereto. 


Code  1872,  Sec.  1492;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:    Rev.  St.  1887,  Sec.  83  59. 
1  Ter.  Ses.  (1864)  606,  Sec.  25. 

California  Legislation:    Same:  Pen. 

Remand  to  Other  Custody. 

Sec.  8360.  In  cases  where  any  party  is  held  under  illegal  restraint 
or  custody,  or  any  other  person  is  entitled  to  the  restraint  or  custody 
of  such  party,  the  judge  or  court  may  order  such  party  to  be  com- 
mitted to  the  restraint  or  custody  of  such  person  as  is  by  law  en- 
titled thereto. 
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Cited:  In  re  Davis  (1899) 
766;  59  Pac.  544. 


6  Ida- 


Historical:   Rev.  St.  1887,  Sec.  8360. 
1  Ter.  Ses.   (1864)    606,  Sec.  26. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1493;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Custody  of  Petitioner  Pending  Proceedings. 

See.  8361.  Until  judgment  is  given  on  the  return,  the  court  or 
judge  before  whom  any  party  may  be  brought  on  such  writ  may  com- 
mit him  to  the  custody  of  the  sheriff  of  the  county,  or  place  him  in 
such  care  or  under  such  custody  as  his  age  or  circumstances  may 
require. 


Historical:  Rev.  St.  1887,  Sec.  8361. 
1  Ter.  Ses.  (1864)  606,  Sec.  27. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1494;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Temporary  Custody:  In  habeas  cor- 
pus proceeding's  for  the  custody  of  a 
child,  the  court  may  issue  an  order 
nisi  requiring-  the  child  to  be  commit- 
ted to  the  custody  of  the  applicant 
until  the  hearing,  where  the  facts 
show  that  the  health  of  the  child  is 
endangered   in   its     present  environ- 


ment, and  that  it  is  also  dangerous,  in 
view  of  the  inclemency  of  the  season 
or  other  conditions,  to  bring'  the  child 
before  the  court  for  immediate  hear- 
ing. In  if3  Miller  (1896)  4  Ma.  711; 
43  Pac.  870;  in  re  Dowling  (1896)  4 
Ida.  715;   43  Pac.  871. 

Same — Order:  An  order  for  the 
temporary  care  pending  the  hearing 
of  the  person  whose  custody  is  the 
subject  of  the  writ,  need  not  be  is- 
sued and  signed  by  the  clerk  under  the 
seal  of  the  court.  Ib. 


Defects  of  Form  Disregarded. 

Sec.  8362.  No  writ  of  habeas  corpus  can  be  disobeyed  for  defect 
of  form,  if  it  sufficiently  appear  therefrom  in  whose  custody  or 
under  whose  restraint  the  party  imprisoned  or  restrained  is,  the 
officer  or  person  detaining  him,  and  the  court  or  judge  before  whom 
he  is  to  be  brought. 


Historical:  Rev.  St.  1887,  Sec.  8362. 
1  Ter.  Ses.  (1864)  60-6,  Sec.  28. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1495;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Imprisonment  After  Discharge. 

Sec.  8363.  No  person  who  has  been  discharged  by  the  order  of 
the  court  or  judge  upon  habeas  corpus  can  be  again  imprisoned, 
restrained  or  kept  in  custody  for  the  same  cause,  except  in  the  fol- 
lowing cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal  charge, 
and  is  afterwards  committed  for  the  same  offense  by  legal  order  or 
process ; 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  defect 
of  the  process,  warrant  or  commitment  in  a  criminal  case,  the  prisoner 
is  again  arrested  on  sufficient  proof  and  committed  by  legal  process 
for  the  same  offense. 


Historical:  Rev.  St.  1887,  Sec.  8363. 
1  Ter.  Ses.  (1864)  606,  Sec.  29. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1496;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Imprisonment  af- 
ter discharge  a  misdemeanor:  Sec. 
6877. 


Issuing  Warrant  Instead  of  Writ. 

Sec.  8364.    When  it  appears  to  any  court  or  judge  authorized  by 

law  to  issue  the  writ  of  habeas  corpus,  that  any  one  is  illegally  held 
in  custody,  confinement  or  restraint,  and  that  there  is  reason  to 
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believe  that  such  person  will  be  carried  out  of  the  jurisdiction  of 
the  court  or  judge  before  whom  the  application  is  made,  or  will 
suffer  some  irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may  cause  a 
warrant  to  be  issued,  reciting  the  facts  and  directed  to  the  sheriff, 
coroner  @r  constable  of  the  county,  commanding  such  offier  tc  take 
such  person  thus  held  in  custody,  confinement  or  restraint,  and  forth- 
with bring  him  before  such  court  or  judge  to  be  dealt  with  according 
to  law. 


Historical:  Rev.  St.  1887,  Sec.  8  364. 
1  Ter.  Ses.  (1864)  60-6,  Sec.  30. 

California  legislation :  Same:  Pen. 
Code  1872,  Sec.  1497;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  In  re  Miller  (1896)  4 
711;  43  Pac.  870. 


Ida 


Same:  Arrest  of  Custodian. 

Sec.  8305.  The  court  or  judge  may  also  insert  in  such  warrant  a 
command  for  the  aoprehension  of  the  person  charged  with  such 
illegal  detention  and  restraint. 


Historical:  Rev.  St.  1887,  Sec.  8365. 
1  Ter.  Ses.  (1864)  606,  Sec.  31. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1498;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Execution  of  Warrant. 

Sec.  8366.  The  officer  to  whom  such  warrant  is  delivered  must 
execute  it  by  bringing  the  person  therein  named  before  the  court 
or  judge  who  directed  the  issuing  of  such  warrant. 


Historical:  Rev.  St.  18  87,  Sec.  8  3  66. 
1  Ter.  Ses.  (1864)  606,  Sec.  32. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1499;  Deering-'s  Code, 
ib.;   Kerr's  Code,  ib. 


Return  and  Hearing. 

Sec.  8367.  The  person  alleged  to  have  such  party  under  illegal 
confinement  or  restraint  may  make  return  to  such  warrant  as  in 
case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied,  and 
like  allegations,  proofs,  and  trial  may  thereupon  be  had  as  upon  a 
return  to  a  writ  of  habeas  corpus. 


Historical:  Rev.  St.  18  87,  Sec.  8367. 
1  Ter.  Ses.  (1864)   606,  Sec.  33. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1500;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 


Party  May  Be  Discharged  or  Remanded. 

Sec.  8868.  If  sueh  party  is  held  under  illegal  restraint  or  custody, 
he  must  be  discharged;  and  if  not,  he  must  be  restored  to  the  care 
or  custody  of  the  person  entitled  thereto. 


Historical:  Rev.  St.  1887,  Sec.  8368. 
See  1  Ter.  Ses.  (1864)  606,  Sec.  34. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1501;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 


Writ  or  Process  Issued  and  Served  at  Any  Time. 

Sec.  8369.  Any  writ  or  process  authorized  by  this  chapter  may 
be  issued  and  served  on  any  day  or  at  any  time. 


Historical:  Rev.  St.  18  87,  Sec.  8  369. 
See  1  Ter.  Ses.  (1864)  606,  Sec.  35. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1502;  Deering-'s  Code, 
ib.;   Kerr's  Code,  ib. 


864 


SPECIAL  PROCEEDINGS 


Pt.  2.  Tit.  12 


By  Whom  Issued:  Seal  of  Court. 

Sec.  8370.  All  writs,  warrants,  process,  and  subpoenas  authorized 
by  the  provisions  of  this  chapter,  must  be  issued  by  the  clerk  of  the 
court,  and,  except  subpoenas,  must  be  sealed  with  the  seal  of  such 
court,  and  served  and  returned  forthwith,  unless  the  court  or  judge 
shall  specify  a  particular  time  for  any  such  return. 


Historical:  Rev.  St.  1887,  Sec.  837Q. 
1  Ter.  Ses.  (1864)  606,  Sec.  36. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1503;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  In  re  Miller  (18  96)  4  Ida. 
711;  43  Pac.  870. 


Seal  Unnecessary:  The  seal  of  the 
court  need  not  be  affixed  to  an  order 
of  court  providing  for  temporary  care, 
pending1  the  hearing  of  the  person 
whose  custody  is  the  subject  of  the 
writ.  In  re  Dowling  (1896)  4  Ida.  715: 
43  Pac.  871. 


Where  ^Returnable. 

Sec.  8371.  All  such  writs  and  process  when  made  returnable  be- 
fore a  judge,  must  be  returned  before  him  at  the  county  seat,  and 
there  heard  and  determined. 


Historical:  Rev.  St.  1887,  Sec.  8371. 

California  Legislation :  Same  except 
"when  issued  by  order  of  a  judge"  for 
"when  made     returnable     before  a 


judge":  Pen.  Code 
same  as  amended : 
ib.;  Kerr's  Code,  ib. 


1872,  Sec.  1504; 
Deering's  Code, 


Damages  for  Kefusal  or  Disregard  of  Write 

Sec.  8372.  If  any  judge,  after  a  proper  application  is  made,  re- 
fuses to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the  officer 
or  person  to  whom  such  writ  may  be  directed,  refuses  obedience  to 
the  command  thereof,  he  shall  forfeit  and  pay  to  the  person  aggrieved 
a  sum  not  exceeding  five  thousand  dollars,  to  be  recovered  by  action 
in  any  court  of  competent  jurisdiction. 


Historical:  Rev.  St.  18  87,  Sec.  8372. 
1  Ter.  Ses.  (1864)  606,  Sec.  37. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1505;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


CHAPTER  2. 
OF  CORONERS'  INQUESTS. 


Section 

83  83.     Transmission  of  testimony  to 

magistrate. 

8384.    Warrant  for  arrest  of  accused. 
83  85.     Same:    Form  of  warrant. 
838  6.     Service  of  warrant. 


Section 

8377.     Coroner  to  hold  inquest. 

8  378.    Jurors  to  be  sworn. 

8  379.     Examination  of  witnesses. 

8380.     Compelling  attendance  of  wit- 
nesses. 

3381.     "Verdict  of  jury. 

83  82.     Reduction  of  testimony  to  writ- 
ing. 

Coroner  to  Hold  Inquest. 

Sec.  8377.  When  a  coroner  is  informed  that  a  person  has  been 
killed,  or  has  committed  suicide,  or  has  suddenly  died  under  such 
circumstances  as  to  afford  a  reasonable  ground  to  suspect  that  his 
death  has  been  occasioned  by  the  act  of  another  by  criminal  means, 
he  must  go  to  the  place  where  the  body  is,  cause  it  to  be  exhumed,  if 
it  has  been  interred,  and  summon  not  less  than  nine  nor  more  than 
fifteen  persons,  qualified  by  law  to  serve  as  jurors,  to  appear  before 
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him  forthwith,  at  the  place  where  the  body  of  the  deceased  is,  to 
inquire  into  the  cause  of  the  death. 


Historical:  Rev.  St.  1887,  Sec.  837  7. 
1  Ter.  Ses.  (1864)  475,  Sec.  134. 

California,  ^Legislation:  Same:  Pen. 
Code  1872,  Sec.  1510;  Deering's 
Code,  ib.;  additional  clauses  as 
amended:    Kerr's  Code,  ib. 

Cross  Reference:  Summoning  juries 
of  inquest:    Sec.  3966. 


Cited:  Fairchild  v.  Ada  Co.  (1898) 
6  Ida.  340;  55  Pac.  654. 

Failure  to  Hold  In^mmst:  Failure  of 
the  coroner  to  hold  an  inquest  is  not 
ground  for  the  release  of  a  person 
charged  with  the  murder  of  the  de- 
ceased. In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  766. 


Jurors  to  Be  Sworn. 

Sec.  8378.  When  six  or  more  of  the  jurors  attend,  they  must  be 
sworn  by  the  coroner  to  inquire  who  the  person  was,  and  when,  where, 
and  by  what  means  he  came  to  his  death,  and  into  the  circumstances 
attending  his  death;  and  to  render  a  true  verdict  thereon,  according 
to  the  evidence  offered  them,  or  arising  from  the  inspection  of  the 
body. 


Historical:  Rev.  St.  1887,  Sec.  8378. 
1  Ter.  Ses.  (1864)  475,  Sec.  136. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1511;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cited:  Fairchild  v.  Ada  Co.  (189*8) 
6  Ida.  340;  55  Pac.  654;  In  re  Sly 
(1904)  9  Ida.  779;  76  Pac.  766. 


Examination  of  Witnesses. 

Sec.  8379.  Coroners  may  issu^  subpoenas  for  witnesses,  returnable 
forthwith,  or  at  such  time  and  place  as  they  may  appoint,  which  may 
be  served  by  any  competent  person.  They  must  summon  and  ex- 
amine as  witnesses  every  person  who,  in  their  opinion,  or  that  of 
any  of  the  jury,  has  any  knowledge  of  the  facts,  and  may  summon 
a  surgeon  or  physician  to  inspect  the  body  and  give  a  professional 
opinion  as  to  the  cause  of  the  death. 


Historical:  Rev.  St.  1887,  Sec.  8379. 
1  Ter.  Ses.   (1864)    475,  Sec.  137. 

California  ^Legislation :  Same:  Pen. 
Code  1872,  Sec.  1512;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's 
Code,  ib. 

Cited:  In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  766. 

Compensation  of  Physician:  Where 


a  physician  is  subpoenaed  at  an  in- 
quest, and  is  ordered  by  the  coroner 
to  inspect  the  body  of  a  deceased 
person  and  to  give  a  professional  opin- 
ion as  to  the  cause  of  death,  the  rea- 
sonable value  of  his  services  in  mak- 
ing the  inspection  is  a  charge  against 
the  county.  Fairchild  v.  Ada  Co. 
(1898)  6  Ida.  340;  55  Pac.  654. 


Compelling  Attendance  of  Witnesses. 

Sec.  8380.  A  witness  served  with  a  subpoena  may  be  compelled  to 
attend  and  testify,  or  punished  by  the  coroner  for  disobedience,  in 
like  manner  as  upon  a  subpoena  issued  by  a  justice  of  the  peace. 


Historical:  Rev.  St.  1887,  Sec.  8380. 
1  Ter.  Ses.  (1864)   475,  Sec.  138. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1513;  Deering's  Code, 
ib.;  similar  as  amended:  Kerr's  Code, 
ib. 


Cross  Reference:  Contempts  in 
justices'  courts:    Sees.  4750-4754. 

Cited:  Fairchild  v.  Ada  Co.  (1898) 
6  Ida.  340;  55  Pac.  654. 


Verdict  of  Jury. 

Sec.  8381.  After  inspecting  the  body  and  hearing  the  testimony, 
the  jury  must  render  their  verdict  and  certify  the  same  by  an  in- 
quisition in  writing,  signed  by  them,  and  setting  forth  who  the  person 


866 


SPECIAL  PROCEEDINGS 


Pt.  2.  Tit.  12 


killed  is,  and  when,  where,  and  by  what  means  he  came  to  his  death ; 
and  if  he  was  killed,  or  his  death  occasioned  by  the  act  of  another, 
by  criminal  means,  who  is  guilty  thereof. 


Historical:  Rev.  St.  1887,  Sec.  8381. 
1  Ter.  Ses.  (1864)  475,  Sec.  139. 

California  Legislation:  Same:  Pen. 
Code  18T2,  Sec.  1514;  Deering's  Code, 
ifo.;  Kerr's  Code,  ib. 


Cited:  In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  766. 


Reduction  of  Testimony  to  Writing. 

See.  8382.  The  testimony  of  the  witnesses  examined  before  the 
eeroner's  jury  must  be  reduced  to  writing  by  the  coroner,  or  under 
Ms  direction,  and  forthwith  filed  by  him,  with  the  inquisition,  in  the 
office  of  the  clerk  of  the  District  Court  of  the  county. 


Historical:  Rev.  St.  1887,  Sec.  8382. 
1  Ter.  Ses.  (1864)  475,  Sec.  140. 

California  legislation :  Same  except 
"county  court"  for  "District  Court", 
line   4:     Pen.   Code   1872,   Sec.  1515; 


"Superior  Court"  as  amended:  Deer- 
ing's  Code,  ib. ;  similar  as  amended: 
Kerr's  Code,  ib. 

Cited:  In  re  Sly  (1904)  9  Ida.  779: 
76  Pac.  766 


Transmission  of  Testimony  to  Magistrate. 

Sec.  8383.  If,  however,  the  person  charged  with  the  commission 
of  the  offense  is  arrested  before  the  inquisition  can  be  filed,  the 
coroner  must  deliver  the  same,  with  the  testimony  taken,  to  the 
magistrate  before  whom  such  person  may  be  brought,  who  must 
return  the  same,  with  the  depositions  and  statement  taken  before 
him,  to  the  office  of  the  clerk  of  the  District  Court  of  the  county. 


Historical:  Rev.  St.  18  87,  Sec.  838  3. 
1  Ter.  Ses.  (1864)  Sec.  141. 

California  Legislation:  Same  except 
"county  court"  for  "District  Court", 
last  line:    Pen.  Code  1872,  Sec.  1516; 


similar  as  amended:  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Cited:  In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  76G. 


Warrant  for  Arrest  of  Accused. 

Sec.  8384.  If  the  jury  find  that  the  person  was  killed  by  another, 
under  circumstances  not  excusable  or  justifiable  by  law,  or  that  his 
death  was  occasioned  by  the  act  of  another  by  criminal  means,  and 
the  party  committing  the  act  is  ascertained  by  the  inquisition,  and 
is  not  in  custody,  the  coroner  must  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties,  as  may  be  neces- 
sary, for  the  arrest  of  the  person  charged. 


Cited:  In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  766. 


Historical:   Rev.  St.  18  87,  Sec.  838  4. 
1  Ter.  Ses.  (1864)  475,  Sec.  142. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1517;  Deering's  Code, 
ib.;  Kerr's  Code,  ifo. 

Same:  Form  of  Warrant. 

Sec.  8385.  The  coroner's  warrant  must  be  in  substantially  the 
following  form: 

County  of   . 

The  State  of  Idaho,  to  any  sheriff,  constable,  marshal,  or  police- 
man in  this  State : 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury 
before  me,  stating  that  A.  B.  has  come  to  his  death  by  the  act  of 
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C.  D.,  by  criminal  means  (or  as  the  case  may  be,  as  found  by  the 
inquisition),  you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  C.  D.,  and  take  him  before  the  nearest  or  most  acessible 
magistrate  in  this  county. 

Given  under  my  hand  this    day  of   ,  A.  D.  nineteen 

 .  E.  F., 


Coroner  of  the  County  of 


Cited:  In  re  Sly  (1904)  9  Ida. 
76  Pac.  766. 


779; 


Historical:  Rev.  St.  1887,  Sec.  8385. 
1  Ter.  Ses.  (1864)  475,  Sec.  143. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1518;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 

Service  of  Warrant. 

Sec.  8386.  The  coroner's  warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon,  in  all  respects,  as 
upon  a  warrant  of  arrest  on  an  information  before  a  magistrate; 
when  served  in  another  county  it  need  not  be  indorsed  by  a  magistrate 
of  that  county. 


Historical:  Rev.  St.  1887,  Sec.  8386. 
1  Ter.  Ses.  (1864)  475,  Sec.  144. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1519;  Deering's  Code, 
ib.;  Kerr's  Code,  ib 


Cited:  In  re  Sly  (1904)  9  Ida.  779; 
76  Pac.  766. 


CHAPTER  3. 
OF  SEARCH  WARRANTS. 


8391. 
8392. 
8393. 


Section 

8390.    Search  warrant  defined. 
Grounds  for  issuance. 
Affidavit  of  probable  cause. 

Examination    of  complainant 

and  witnesses. 

Depositions  to  state  facts. 
Issuance  of  warrant. 
Form  of  warrant. 
Service  of  warrant. 
Same:   Breaking  open  doors. 
Same. 


8394. 
8395. 
8396. 
8397. 
8398. 
8399. 


Section 

8400.  Service  of  warrant  at  night. 

8401.  Time  for  executing  warrant. 

8402.  Receipt  for  property  taken. 

8403.  Disposition    of  property. 

8404.  Return   of  warrant. 
840  5.  Copy  of  inventory. 

8406.  Contest  of  warrant. 

8407.  Restoration  of  property. 

8  408.  Return  of  papers  to  court, 

8409.  Search  of  accused  person. 


Search  Warrant  Defined. 

Sec.  8390.  A  search  warrant  is  an  order  in  writing,  in  the  name 
of  the  State  of  Idaho,  signed  by  a  magistrate,  directed  to  a  peace 
officer,  commanding  him  to  search  for  personal  property,  and  bring 
it  before  the  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  8390. 
Cr.  Pr.  (1864)  Sec.  629. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1523;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Grounds  for  Issuance. 

Sec.  8391.    It  may  be  issued  upon  either  of  the  following  grounds: 
1.    When  the  property  was  stolen  or  embezzled;  in  which  case 
it  may  be  taken,  on  the  warrant,  from  any  place  in  wlrch  it  is  con- 
cealed, or  from  the  possession  of  the  person  by  whom  it  was  stolen 
or  embezzled,  or  from  any  person  in  whose  possession  it  may  be; 
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2.  When  it  was  used  as  the  means  of  committing  a  felony;  in 
which  case  it  may  be  taken  on  the  warrant  from  the  place  in  which 
it  is  concealed,  or  from  the  possession  of  the  person  by  whom  it  wae 
used  in  the  commission  of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be; 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent  to 
use  it  as  the  means  of  committing  a  public  offense,  or  in  the  possession 
of  another  to  whom  he  may  have  delivered  it  for  the  purpose  of 
concealing  it  or  preventing  its  being  discovered";  in  which  case  it 
may  be  taken  on  the  warrant  from  such  person,  or  from  any  place 
occupied  by  him  or  under  his  control,  or  from  the  possession  of  the 
person  to  whom  he  may  have  so  delivered  it. 


Historical:  Rev.  St.  1887,  Sec.  8391. 
See  Cr.  Pr.  (1864)  Sec.  630. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1524;  Deering's  Code, 
ib.;  additional  subd.  as  amended: 
Kerr's  Code,  ib. 


Affidavit  of  Probable  Cause. 

Sec.  8382.  A  search  warrant  cannot  be  issued  but  upon  probable 
cause,  supported  by  affidavit,  naming  or  describing  the  person,  and 
particularly  describing  the  property  and  the  place  to  be  searched. 


Historical:  Rev.  St.  1887,  Sec.  8392. 
Cr.  Pr.  (1S64)  Sec.  631. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1525;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Cross  Reference:  Similar  constitu- 
tional provision:  Art.  1,  Sec.  17.  Pro- 
curement of  search  warrant  without 
probable  cause  a  misdemeanor:  Sec. 
6533. 


Examination  of  Complainant  and  Witnesses. 

Sec.  8S$3.  The  magistrate  must,  before  issuing  the  warrant,  ex- 
amine on  oath  the  complainant,  and  any  witnesses  he  may  produce, 
and  take  their  depositions  in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  making  them. 


Historical:  Rev.  St.  1887,  Sec.  8393. 
Cr.  Pr.  (1864)  Sec.  632. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1526;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Code  1872,  Sec.  1527;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Depositions  to  State  Facts. 

Sec.  8394.  The  depositions  must  set  forth  the  facts  tending  to 
establish  the  grounds  of  the  application,  or  probable  cause  for  be- 
lieving that  they  exist. 

Historical:  Rev.  St.  1887,  Sec.  8394. 
Cr.  Pr.  (1864)  Sec.  633. 

California  Legislation :    Same:  Pen. 

Issuance  of  Warrant. 

Sec.  8395.  If  the  magistrate  is  thereupon  satisfied  of  the  existence 
of  the  grounds  of  the  application,  or  that  there  is  probable  cause  to 
believe  their  existence,  he  must  issue  a  search  warrant,  signed  by 
him  with  his  name  of  office,  to  a  peace  officer  in  his  county,  com- 
manding him  forthwith  to  search  the  person  or  place  named,  for 
the  property  specified,  and  to  bring  it  before  the  magistrate. 

Historical:  Rev.  St.  1887,  Sec.  8395. 
Cr.  Pr.  (1864)  Sec.  632. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1528;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Form  of  Warrant. 

Sec.  8398.  The  warrant  must  be  in  substantially  the  following 
form : 

County  of  : 

The  State  of  Idaho  to  any  sheriff,  constable,  marshal,  or  police- 
man in  the  County  of   :    Proof,  by  affidavit,  having  been 

this  day  made  before  me  by  (naming  every  person  whose  affidavit 
has  been  taken),  that  (stating  the  grounds  of  the  application,  or,  if 
the  affidavit  be  not  positive,  that  there  is  probable  cause  for  believing 
that — stating  the  ground  of  the  application  in  the  same  manner), 
you  are  therefore  commanded,  in  the  day  time  (or  at  any  time  of 
the  day  ©r  night,  as  the  case  may  be)  to  make  immediate  search  of 

the  person  of  C.  D.  (or  in  the  house  situated   ,  describing 

it  or  any  other  place  to  be  searched,  with  reasonable  particularity, 

as  the  case  may  be)  for  the  following  property:  (describing 

it  with  reasonable  particularity)  ;  and  if  you  find  the  same  or  any 

part  thereof,  to  bring  it  forthwith  before  me  at    (stating 

the  place). 

Given  under  my  hand,  and  dated  this   d*y  of  — ,  A.  D. 

nineteen  .  E.  T.,  Justice  of  the  Peace. 

(Or  as  the  case  may  be.) 

Code  18  72,  Sec.  1529;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Historical:  Rev.  St.  1887,  Sec.  8396. 
Cr.  Pr.  (1864)  Sec.  635. 

California  Legislation:    Same:  Pen. 


Service  of  Warrant. 

Sec.  8397.  A  search  warrant  may  in  all  cases  be  served  by  any 
of  the  officers  mentioned  in  its  directions,  but  by  no  other  person, 
except  in  aid  of  the  officer  on  his  requiring  it,  he  being  present  and 
acting  in  its  execution. 


Historical:  Rev.  St.  1887,  Sec.  8397. 
Cr.  Pr.  (1864)  Sec.  636. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1530;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:   Breaking  Open  Doors. 

Sec.  8398.  The  officer  may  break  open  any  outer  or  inner  door 
or  window  of  a  house,  or  any  part  of  a  house,  or  any  thing  therein, 
to  execute  the  warrant,  if,  after  notice  of  his  authority  and  purpose, 
he  is  refused  admittance. 


Historical:  Rev.  St.  1887,  Sec.  8398. 
Cr.  Pr.  (1864)  Sec.  637. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1531;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same. 

Sec.  8399.  He  may  break  open  any  outer  or  inner  door  tr  window 
of  a  house,  for  the  purpose  of  liberating  a  person  who,  feaving  en- 
tered to  aid  him  in  the  execution  of  the  warrant,  is  detained  therein, 
or  when  necessary  for  his  own  liberation. 


Historical:  Rev.  St.  1887,  Sec.  839  9. 
Cr.  Pr.   (1864)   Sec.  638. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1532;  Deering's  Code, 
ib.i  Kerr's  Code,  ib. 
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Service  of  Warrant  at  Night. 

Sec.  8400.  The  magistrate  must  insert  a  direction  in  the  warrant 
that  it  be  served  in  the  day  time  unless  the  affidavits  are  positive 
that  the  property  is  on  the  person  or  in  the  place  to  be  searched, 
in  which  case  he  may  insert  a  direction  that  it  be  served  at  any  time 
of  the  day  or  night. 


Historical:  Rev.  St.  1887,  Sec.  8400. 
Cr.  Pr.   (1864)   Sec.  639. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1533;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Time  for  Executing  Warrant. 

Sec.  8401.  A  search  warrant  must  be  executed  and  returned  to 
the  magistrate  who  issued  it,  within  ten  days  after  its  date;  after 
the  expiration  of  this  time  the  warrant,  unless  executed,  is  void. 


Historical:  Rev.  St.  1887,  Sec.  8401. 
Cr.  Pr.  (1864)   Sec.  640. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1534;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Receipt  for  Property  Taken. 

Sec.  8402.  When  the  officer  takes  property  under  the  warrant,  he 
must  give  a  receipt  for  the  property  taken  (specifying  it  in  detail) 
to  the  person  from  whom  it  was  taken  by  him,  or  in  whose  possession 
it  was  found;  or,  in  the  absence  of  any  person,  he  must  leave  it  in 
the  place  where  he  found  the  property. 


Historical:  Rev.  St.  18  8  7,  Sec.  8402. 
Cr.  Pr.   (1864)   Sec.  641. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1535;  Deering-'s  Code, 
ib.;  Kerr's  Code,  ib. 


Disposition  of  Property. 

Sec.  8403.  When  the  property  is  delivered  to  the  magistrate,  he 
must,  if  it  was  stolen  or  embezzled,  dispose  of  it  as  provided  in 
Chapter  12,  of  Title  10,  of  Part  2,  of  this  Code.  If  it  was  taken  on 
a  warrant  issued  on  the  grounds  stated  in  the  second  and  third  sub- 
divisions of  Section  8391,  he  must  retain  it  in  his  possession,  subject 
to  the  order  of  the  court  to  which  he  is  required  to  return  the  pro- 
ceedings before  him,  or  of  any  other  court  in  which  the  offense  in 
respect  to  which  the  property  taken  is  triable. 


Historical:  Rev.  St.  1887,  Sec.  8403. 
See  Cr.  Pr.  (1864)  Sec.  642. 

California  L/e&islation:  Same  except 
"in  Sections  1408  to  1413,  inclusive" 
for  "in  Chapter  12,  of  Title  10,  of  Part 
2  of  this  Code",  and  "Section  1524" 


for  "Section  8391":  Pen.  Code  1872, 
Sec.  15  36;  Deering's  Code,  ib.;  similar 
as  amended:  Kerr's  Code,  ib. 

Cross  Reference:  Disposition  of 
stolen  property:    Sees.  8238-8243. 


Return  of  Warrant. 

Sec.  8404.  The  officer  must  forthwith  return  the  warrant  to  the 
magistrate,  and  deliver  to  him  a  written  inventory  of  the  property 
taken,  made  publicly  or  in  the  presence  of  the  person  from  whose 
possession  it  was  taken,  and  of  the  applicant  for  the  warrant,  if 
they  are  present,  verified  by  the  affidavit  of  the  officer  at  the  foot 
of  the  inventory,  and  taken  before  the  magistrate  at  the  time,  to 
the  following  effect:  "I,  R.  S.,  the  officer  by  whom  this  warrant  was 
executed,  do  swear  that  the  above  inventory  contains  a  true  and 
detailed  account  of  all  the  property  taken  by  me  on  the  warrant." 
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Historical:  Rev.  St.  1887,  Sec.  8  404. 
Cr.  Pr.   (1864)   Sec.  643. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1537;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Copy  of  Inventory. 

Sec.  8405.  The  magistrate  must  thereupon,  if  required,  deliver  a 
copy  of  the  inventory  to  the  person  from  whose  possession  the  prop- 
erty was  taken,  and  to  the  applicant  for  the  warrant. 


Historical:  Rev.  St.  1887,  Sec.  840  5. 
Cr.  Pr.  (1864)  Sec.  644. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1538;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Contest  of  Warrant. 

Sec.  8408.  If  the  grounds  on  which  the  warrant  was  issued  be 
controverted,  he  must  proceed  to  take  testimony  in  relation  thereto, 
and  the  testimony  of  each  witness  must  be  reduced  to  writing  and 
authenticated  by  the  magistrate. 


Historical:  Rev.  St.  1887,  Sec.  8  406. 
Cr.   Pr.    (1864)    Sees.   645,  646. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1539;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Restoration  of  Property. 

Sec.  8407.  If  it  appears  that  the  property  taken  is  not  the  same 
as  that  described  in  the  warrant,  or  that  there  is  no  probable  cause 
for  believing  the  existence  of  the  grounds  on  which  the  warrant  was 
issued,  the  magistrate  must  cause  it  to  be  restored  to  the  person 
from  whom  it  was  taken. 


Historical:  Rev.  St.  1887,  Sec.  8407. 
Cr.  Pr.   (1864)   Sec.  647. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1540;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Return  of  Papers  to  Court. 

Sec.  8408.  The  magistrate  must  annex  together  the  depositions, 
the  search  warrant  and  return,  and  the  inventory,  and  return  them 
to  the  next  term  of  the  court  having  power  to  inquire  into  the  offenses 
in  respect  to  which  the  search  warrant  was  issued,  at  or  before  its 
opening  on  the  first  day. 


Historical:  Rev.  St.  1887,  Sec.  8408. 
Cr.  Pr.   (1864)   Sec.  648. 

California  Legislation:  Same  except 
"county"  inserted  before  "court",  line 


3:  Pen.  Code  1872,  Sec.  1541;  Deer- 
ing's Code,  ib.;  similar  as  amended; 
Kerr's  Code,  ib. 


Search  of  Accused  Person. 

Sec.  8409.  When  a  person  charged  with  a  felony  is  supposed  by 
the  magistrate  before  whom  he  is  brought  to  have  on  his  person  a 
dangerous  weapon,  or  any  thing  which  may  be  used  as  evidence  of 
the  commission  of  the  offense,  the  magistrate  may  direct  him  to 
be  searched  in  his  presence,  and  the  weapon  or  other  thing  to  be 
retained,  subject  to  his  order,  or  to  the  order  of  the  court  in  which 
the  defendant  may  be  tried. 


Historical:  Rev.  St.  1887,  Sec.  8409. 
Cr.  Pr.  (1864)   Sec.  651. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1542;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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CHAPTER  4. 
PXtQCEEBXNGS  AGAINST  FUGITIVES  FEOM  JUSTICE. 


Section 

8  415.     Governor  may  offer  reward. 

Surrender     of     fugitives  from 
other  States. 
Issuing  warrant. 

Arrest  and  commitment  of  fu- 
gitive. 

Examination  and  commitment 
of  fugitive. 

Admission  to  bail. 


8416. 

8417. 
8418. 

8419. 


8420. 


Section 

8421.  Notice  to  prosecuting  attorney. 

8422.  Duty  of  prosecuting  attorney. 
842  3.     Discharge   of  fugitive. 

8424.  Return  of  proceedings  to  Dis- 
trict Court. 

8425.  Claims  for  services  of  execu- 
tive agents. 

8426.  Public  officer  not  to  receive  re- 
ward. 


Governor  May  Of  er  Reward. 

Sec.  8415.  The  Governor  may  offer  a  reward  not  exceeding  one 
thousand  dollars,  payable  out  of  the  general  fund,  for  the  appre- 
hension : 

1.  Of  any  convict  who  has  escaped  from  the  State  Prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with  the 
commission  of,  an  offense  punishable  with  death. 


Historical:  Rev.  St.  1887,  Sec.  8415. 
California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1547;  Deering's  Code, 
ib.;  Kerr's  Cede,  ib. 


Surrender  of  Fugitives  From  Other  States. 

Sec.  8416.  A  person  charged  in  any  State  or  Territory  of  the 
United  States  with  treason,  felony,  or  other  crime,  who  flees  from 
justice  and  is  found  in  this  State,  must,  on  demand  of  the  executive 
authority  of  the  State  or  Territory  from  which  he  fled,  be  delivered 
up  by  the  Governor  of  this  State,  to  be  removed  to  the  State  or 
Territory  having  jurisdiction  of  the  crime. 


Historical:  Rev.  St.  1887,  Sec.  8416. 
Cr.  Pr.  (1864)  Sec.  652. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1548;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Issuing  Warrant. 

Sec.  8417.  A  magistrate  may  issue  a  warant  for  the  apprehension 
of  a  person  so  charged,  who  flees  from  justice  and  is  found  in  this 
State. 


Historical:  Rev.  St.  1887,  Sec.  8417. 
Cr.  Pr.  (1864)  Sec.  653. 

Cailfornia  Legislation :    Same:  Pen. 


Code  18  72,  Sec.  15  49;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Arrest  and  Commitment  of  Fugitive. 

Sec.  8418.  The  proceedings  f&r  the  arrest  and  commitment  of  a 
person  charged,  are  in  all  respects  similar  to  those  provided  in  this 
Code  for  the  arrest  and  commitment  of  a  person  charged  with  a 
public  offense  committed  in  this  State,  except  that,  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceedings  had  against 
him  in  the  State  or  Territory  in  which  he  is  charged  to  have  com- 
mitted the  offense,  may  be  received  as  evidence  before  the  magistrate, 


Historical:  Rev.  St.  18  87,  Sec.  8418. 
Cr.    Pr.    (1864)    Sec.  654. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1550;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Ch.  4. 


FUGITIVES  FROM  JUSTICE 
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Examination  and  Commitment  of  Fugitives. 

Sec.  8419.  If  from  the  examination,  it  appear  that  the  accused 
has  committed  the  crime  alleged,  the  magistrate  by  warrant  reciting 
the  accusation,  must  commit  him  to  the  proper  custody  in  his  county, 
for  such  time,  to  be  specified  in  the  warrant,  as  the  magistrate  may 
deem  reasonable  to  enable  the  arrest  of  the  fugitive  under  the  war- 
rant of  the  executive  of  this  State,  on  the  requisition  of  the  executive 
authority  of  the  State  or  Territory  in  which  he  committed  the  offense, 
unless  he  gives  bail  as  provided  in  the  next  section,  or  until  he  is 
legally  discharged. 


Historical:  Rev.  St.  1887,  Sec.  8419. 
Cr.  Pr.   (1864)  See.  655. 

California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1551;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Admission  to  Bail. 

Sec.  8420.  The  magistrate  may  admit  the  person  arrested  to  bail 
by  an  undertaking,  with  sufficient  sureties  and  in  such  sum  a?  he 
deems  proper,  for  his  appearance  before  him  at  a  time  specified  in 
the  undertaking,  and  for  his  surrender  to  arrest  upon  the  warrant 
of  the  Governor  of  this  State. 


Historical:  Rev.  St.  1887,  Sec.  8420. 
Cr.  Pr.  (1864)   Sec.  656. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1552;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Notice  to  Prosecuting  Attorney. 

Sec.  8421.  Immediately  upon  the  arrest  of  the  person  charged, 
the  magistrate  must  give  notice  thereof  to  the  prosecuting  attorney 
of  the  county. 


Historical:  Rev.  St.  1887,  Sec.  8421. 
See  Cr.  Pr.  (1864)  Sec.  657. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1553;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Duty  of  Prosecuting  Attorney. 

Sec.  8422.  The  prosecuting  attorney  must  immediately  thereafter 
give  notice  to  the  executive  authority  of  the  State  or  Territory,  or 
tq  the  prosecuting  attorney  or  presiding  judge  of  the  court  of  the 
cfty  or  county  within  the  State  or  Territory  having  jurisdiction  of 
th«  offense,  to  the  end  that  a  demand  may  be  made  for  the  arrest 
and  surrender  of  the  person  charged. 


Historical:  Rev.  St.  1887,  Sec.  8422. 
Cr.  Pr.  (1864)  Sec.  658. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1554;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Discharge  of  Fugitive. 

See.  8423.  The  person  arrested  must  be  discharged  from  custody 
or  bail,  unless,  before  the  expiration  of  the  time  designated  in  the 
warrant  or  undertaking,  he  is  arrested  under  the  warrant  of  the 
Governor  of  this  State. 


Historical:  Rev.  St.  1887,  Sec.  8423. 
Cr.  Pr.   (1864)   Sec.  659. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1555;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 
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Return  of  Proceedings  to  District  Court. 

Sec.  8424.  The  magistrate  must  return  his  proceedings  to  the  next 
District  Court  of  the  county,  which  must  thereupon  inquire  into  the 
cause  of  the  arrest  and  detention  of  the  person  charged,  and  if  he 
is  in  custody,  or  the  time  for  his  arrest  has  not  elapsed,  it  may  dis- 
charge him  from  detention,  or  may  order  his  undertaking  of  bail 
to  be  cancelled,  or  may  continue  his  detention  for  a  longer  time,  or 
readmit  him  to  bail,  to  appear  and  surrender  himself  within  a  time 
to  be  specified  in  the  undertaking. 


Historical:  Rev.  St.  1887,  Sec.  842  4. 
Cr.  Pr.   (1864)   Sec.  660. 

California  ^Legislation :    Same:  Pen. 


Code  1872,  Sec.  1556;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Claims  for  Services  of  Executive  Agents. 

Sec.  8425.  When  the  Governor  of  this  State,  in  the  exercise  of 
the  authority  conferred  by  Section  2,  of  Article  4,  of  the  Constitution 
of  the  United  States,  or  by  the  laws  of  this  State,  demands  from  the 
executive  authority  of  any  State  or  Territory  of  the  United  States, 
or  of  any  foreign  government,  the  surrender  to  the  authorities  of 
this  State,  of  a  fugitive  from  justice,  who  has  been  found  and  arrested 
in  such  State,  Territory,  or  foreign  government,  the  accounts  of  the 
person  employed  by  him  to  bring  back  such  fugitive  must  be  audited 
by  the  Board  of  Examiners  and  paid  out  of  the  State  Treasury. 


Historical:  Rev.  St.  188  7,  Sec.  842  5. 
"Board  of  Examiners"  inserted  for 
"Controller"  to  conform  to  Const.  Art. 
4,  Sec.  18. 

California  Legislation:  Same:  Pen. 
Code  1872,  Sec.  1557;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 

Expenses  of  Executive  Agent:  The 


expense  incurred  by  an  executive 
agent  in  going  to  another  State  to 
bring  back  a  fugitive  from  justice,  is 
a  charge  against  the  State  under  this 
section.  Kroutinger  v.  Board  of  Ex- 
aminers (1902)  8  Ida.  463;  69  Pac. 
279. 


Kewards  for  Services  Prohibited. 

Sec.  8426.  No  compensation,  fee,  or  reward  of  any  kind  can  be 
paid  to,  or  received  by,  a  public  officer  of  this  State,  or  other  person, 
for  a  service  rendered  in  procuring  from  the  Governor  the  demand 
mentioned  in  the  last  section,  or  the  surrender  of  the  fugitive,  or 
for  conveying  him  to  this  State,  or  detaining  him  therein,  except  as 
provided  for  in  such  section. 


Historical:  Rev.  St.  1887,  Sec.  8426. 
California  Legislation :    Same:  Pen. 


Code  1872,  Sec.  1558;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


TITLE  13. 

PROCEEDINGS  FOR  THE  PRODUCTION  OF  PRISONERS. 

Section 

8  43  5.     Order  for  production  of  pris- 
oner. 

Order  for  Production  of  Prisoner. 

Sec.  8435.    When  it  is  necessary  to  have  a  person  imprisoned  in 
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the  State  Prison  brought  before  any  court,  or  a  person  imprisoned 
in  a  county  jail  brought  before  a  court  sitting  in  another  county, 
an  order  for  that  purpose  may  be  made  by  the  court  and  executed 
by  the  sheriff  of  the  county  where  it  is  made. 


Historical:  Rev.  St.  1887,  Sec.  S435. 
Cr.  Pr.  (1864)  Sec.  669. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1567; 
ib.;  Kerr's  Code,  ib. 


Deering's  Code, 


TITLE  14. 

DISPOSITION  OF  FINES,  FORFEITURES  AND  COSTS. 

Section  Section 

8440.  Fines  and  forfeitures  set  apart  8442.    Apportionment  of  funds  real- 
tor school  fund.  ized  from  judgment. 

8441.  Judgment  for  costs. 

Fines  and  Forfeitures  Set  Apart  for  School  Fund. 

Sec.  8440.  All  moneys  collected  from  fines  and  forfeitures  shall 
be  paid  into  the  county  treasury  of  the  respective  counties  where  so 
collected,  and  shall  be  set  apart  by  the  county  treasurer  of  such 
county  as  a  part  of  the  general  school  funds  of  said  county,  and  dis- 
tributed by  the  county  superintendent  of  said  county  in  ac- 
cordance with  the  general  school  laws  of  the  State  providing  for 
the  distribution  of  school  funds. 


Historical:    Laws  1903,  433,  Sec.  1. 

Cross  Reference:  Penalties  recov- 
ered for  failure  of  mine  owners  to 
make  repairs  as  required  by  the  In- 
spector are  payable  into  the  general 
school  fund:  Sec.  205.  Fines  col- 
lected from  officers  for  failure  to 
make  reports  payable  into  the  gen- 
eral school  fund:  Sec.  281.  Disposi- 
tion of  fines  collected  from  parents  for 
failure  to  send  children  to  school: 
Sec.  6  32.  Disposition  of  fines  col- 
lected from  parents  who  fail  to  send 
their  children  to  Government  free 
schools:  Sec.  637.  Fines  assessed  by 
courts  martial  are  payable  to  the 
credit  of  the  State  military  fund: 
Sees.  735,  740,  742.  Penalties  and 
forfeitures  for  injuries  to  highways 
payable  into  the  road  fund:  Sec.  958. 
Penalties  recovered  under  article  re- 
lating to  public  ferries  payable  for 
the  use  of  the  road  fund:  Sec.  10  40. 
Fines  recovered  against  persons  keep- 
ing a  toll  road,  bridge  or  ferry  with- 
out being  licensed  so  to  do  payable 
into  the  common  school  fund:  Sec. 
1045.  Fines  recovered  for  violations 
of  law  relating  to  optometry  payable 
into  the  common  school  fund:  Sec. 
13-82.  Penalties  recovered  for  unau- 
thorized marking  of  logs  are  payable 
one-half  to  the  person  prosecuting 
there/->r:     Sec.  1502.     Fines  collected 


from  assessor  for  assessing  property 
at  less  than  its  cash  value  payable 
one-half  to  the  prosecutor  and  the 
other  half  for  the  use  of  the  school 
fund:  Sec.  1815.  Fines  collected 
from  eounty  attorneys  for  failure  to 
prosecute  assessor  payable  one-fourth 
to  school  fund  and  three-fourths  to 
prosecutor:  Sec.  1815.  Fines  and 
penalties  accruing  under  the  marriage 
license  act  payable  for  the  use  of  the 
common  schools:  Sec.  2639.  Dispo- 
sition of  penalty  recovered  against 
railroads  for  failure  to  keep  for  in- 
spection hide  and  ears  of  animals 
killed:  Sec.  2820.  Disposition  of 
penalty  recovered  against  railroads 
for  failure  to  sound  bell  or  whistle: 
Sec.  2  821.  Fines  under  the  Sunday 
rest  law  payable  to  the  common 
school  fund:  Sec.  6828.  Fines  re- 
covered for  refusing  to  deliver  or  in- 
terfering with  the  delivery  of  water 
by  ditch  owners  payable  into  the 
common  school  fund:  Sec.  7149.  Dis- 
posal of  fines  coll-ected  under  fish  and 
game  law:  See.  7202.  Disposal  of 
fines  collected  from  owners  permitting 
stallions  to  run  at  large:  Sec.  12  85. 
Fines  recovered  under  the  dental  law 
are  payable  one-half  into  the  dental 
fund  and  one-half  into  the  school 
fund:    Sec.  1359. 


Sec.  8441.    At  the  close  of  every  trial  for  any  offensp  aga'rc-s" 
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laws  of  this  State,  the  costs  thereof  shall  be  paid  as  by  law  provided, 
but  by  way  of  indemnity  to  the  county  the  whole  amount  of  such 
costs,  including  the  costs  of  examination  if  such  shall  have  been  had, 
in  cases  wherein  the  accused  is  convicted,  shall  be  taxed  against  the 
convicted  person,  and  judgment  shall  be  rendered  accordingly  by 
the  court  before  which  such  person  shall  have  been  convicted,  and 
such  judgment  may  be  enforced  in  the  same  manner  as  judgments 
in  civil  cases. 


Historical:  Rev.  St.  18  87,  Sec.  8441. 
Act  Feb.  10,  1887.  First  paragraph  of 
section;  the  last  paragraph  is  super- 


seded by  Laws  1899,  379,  Sec.  4, 
found  in  the  section  following. 


Apportionment  of  Funds  Realized  From  Judgment. 

Sec.  8442.  All  moneys  arising  from  the  satisfaction  of  any  judg- 
ment for  costs  in  a  criminal  action,  or  from  an  execution  on  any 
such  judgment,  shall  be  apportioned  to  the  general  expense  fund  of 
the  year  and  of  the  county  in  which  such  judgment  was  entered. 


Historical:   Laws  1899.  379.  Sec.  4. 


PART  3 

STATE  PRISON  AND  COUNTY  JATLS 


TITLE  1. 
OF  THE  STATE  PRISON. 


Chapter 

1.  The  Board  of  State  Prison  Com- 
missioners. 

2.  Officers  of  the  Penitentiary. 


Chapter 

3.  Reception,  treatment 
charge  of  convicts. 

4.  The  Prison  library. 


and  dis~ 


CHAPTER  1. 
THE  BOARD  OF  STATE  PRISON  COMMISSIONERS. 


Section 

8460.  Location  and  use  of  Peniten- 
tiary. 

8461.  Constitution  of  Board:  Provi- 
sion for  care  of  prisoners. 

Meetings    of  Board. 

Inquiry  into  misconduct  of  of- 
ficers. 

Same:     Examination    of  wit- 
nesses. 


8462. 
8463. 

8464. 


Section 

8465.  Inspection  of  Penitentiary  and 
books. 

8466.  Rules  for  admission  of  visitors. 

8467.  Audit  and  report  of  finances. 

8468.  Maximum  per  capita  expense. 

8469.  Warrants  for  expenses. 


Location  and  Use  of  Penitentiary. 

Sec.  8460.  There  shall  be  continually  maintained  for  the  care  and 
custody  of  convicts  in -Idaho,  a  Penitentiary  at  Boise  City,  in  Ada 
County,  on  the  lands  connected  therewith  and  set  apart  and  reserved 
therefor  and  granted  and  donated  to  the  State  of  Idaho  by  the 
general  government  upon  its  admission  into  the  Union,  wherein 
must  b^  confined  for  reformation  and  punishment,  and  employed  at 
hard  labor,  all  offenders  convicted  and  sentenced  according  to  law 
to  imprisonment  in  the  State  Prison;  and  all  persons  convicted  of 
crimes  against  the  laws  of  this  State,  and  sentenced  to  confinement 
in  the  State  Prison,  must  be  sentenced  to  hard  labor  during  the  term 
of  their  confinement,  and  must  perform  such  labor  under  such  rules; 
and  regulations  as  may  be  prescribed  by  the  Board  of  State  Prison 
Commissioners. 


Historical:  Laws  1899,  13,  Sec.  1; 
re-enacting  Laws  18  90-91,  21,  Sec.  1, 
combined  with  a  part  of  Rev.  St.  1887, 
Sec.  8500.  The  portion  of  Sec.  8500 
which  is  retained  was  held  to  be 
in  force  notwithstanding    the  act  of 


1899.  In  re  Corcoran  (1899)  6  Ida. 
657;  59  Pac.  18.  The  omitted  por- 
tions of  Sec.  8500  are  repugnant 
to  the  first  part  of  this  section  and  to 
the  following  section. 


Constitution  of  Board:  Provision  for  Care  of  Prisoners. 

Sec.  8461.    The  Governor,  the  Secretary  of  State,  and  Attorney 
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General  are  hereby  constituted  a  Board  of  State  Prison  Commission- 
ers, of  which  the  Governor  shall  be  chairman.  Said  Board  shall  have 
the  control,  direction  and  management  of  the  Penitentiary  of  the 
State,  and  it  shall  be  the  duty  of  said  Board,  either  by  direct  ex- 
penditure or  by  contract  with  a  responsible  person  or  persons,  to 
provide  for  the  care,  maintenance  and  employment  of  all  inmates 
confined,  or  that  may  hereafter  be  confined,  in  the  State  Penitentiary : 
Provided,  Said  employment  shall  be  within  the  limits  of  said  Peni- 
tentiary grounds.  If  such  Board  shall  provide  by  contract  for  the 
care,  maintenance  and  employment  of  the  inmates  of  said  Peni- 
tentiary, authority  on  behalf  of  the  State  is  hereby  vested  with  a 
majority  of  the  members  of  said  Board  to  make  and  sign  said  con- 
tract, in  such  manner  as  shall  in  their  judgment  appear  to  be  for 
the  best  interests  of  the  State,  and  to  arrange  all  the  necessary  details 
thereof,  including  the  cost  per  diem  to  the  State,  the  terms  and  time 
of  payment,  and  the  appointment  and  compensation  of  the  warden 
and  employees:  Provided,  That  no  contract  shall  be  let  to  perform 
any  labor  which  will  conflict  with  any  existing  manufacturing  in- 
dustries in  the  State.  Said  Board  shall  have  the  power  to  make 
contract  with  the  lowest  responsible  bidder,  and  shall  have  the  nrivi- 
lege  of  rejecting  any  and  all  bids,  and  any  such  contract  entered  into 
shall  provide  that  the  discipline  of  the  convicts  shall  be  under  the 
control  of  said  Board  and  the  warden.  And  no  contract  shall  be  made 
which  shall  in  any  wise  abridge  or  deprive  the  convicts  of  any  privi- 
leges granted  by  law.  « 


Historical:  Laws  18  99,  13,  Sec.  2; 
re-enacting  Laws  1890-91,  21,  Sec.  2; 
amended  Laws  1893,  155,  Sec.  1. 

Cross  Reference:  Constitution  of 
Board:  Const.  Art.  4,  Sec.  18;  Art.  10, 
Sec.  5.    Labor  of  convicts  to  be  done 


within  the  Prison  grounds,  or  on  pub- 
lic works,  under  the  control  of  the 
State:  Const.  Art.  13,  Sec.  3.  Board 
to  provide  place  for  execution  of 
death  penalty:    Sec.  8  021. 


Meetings  of  Board. 

Sec.  8462.  The  Board  of  Prison  Commissioners  shall  meet  quar- 
terly, and  shall  inquire  into  and  examine  all  matters  connected  with 
the  government,  discipline  and  police  of  the  Penitentiary,  and  the 
punishment  and  employment  of  the  prisoners  confined  therein,  and 
they  may,  from  time  to  time,  require  reports  from  the  warden  as  to 
any  and  all  of  said  matters. 


Historical:  Laws  1899,  13,  Sec.  6; 
re-enacting  Laws  189  0-91,  21,  Sec.  G. 

Additional  Meetings  of  Board:  The 
Legislature  in  requiring  quarterly 
meeting's  to  be  held  by  the  Board  of 


Prison   Commissioners,   did  not  limit 
the    power    of    the    Board    to  those 
meetings     only.     Acklev     v.  Perrin 
(1905)   10  Ida.  531;  79  Pac.  192, 


Inquiry  Into  Misconduct  of  Officers. 

Sec.  8463.  They  shall  inquire  into  any  improper  conduct  alleged 
to  have  been  committed  by  the  warden  or  any  other  officer  of  the 
Penitentiary,  and  for  that  purpose  the  chairman  of  the  Board  has 
power  to  issue  subpoenas  to  compel  the  attendance  of  witnesses  and 
the  production  of  papers  and  writings  before  them,  in  the  same 
manner  and  with  like  effect  as  in  case  of  arbitration. 


Historical:  Laws  18  99,  13,  Sec.  8; 
re-en?<^ing  Laws  1890-91,  21.  Sec  8. 
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Same:  Examination  of  Witnesses. 

Sec.  8464.  The  Board  may  examine  any  witnesses  who  appear 
before  them,  on  oath,  to  be  administered  by  the  chairman  of  the 
Board,  or,  in  his  absence,  by  any  other  member  of  the  Board. 

Historical:  Laws  1899,  13,  Sec.  9; 
re-enacting  Laws  1890-91,  21,  Sec.  9, 

Inspection  of  Penitentiary  and  Books. 

Sec.  8465.  The  warden  and  other  officers  of  the  Penitentiary  at 
all  times  shall  admit  the  Board,  or  either  of  them,  into  every  part  of 
said  Penitentiary;  exhibit  to  them,  or  either  of  them,  on  demand, 
all  the  books,  papers,  accounts  and  writings  pertaining  to  the  Peni- 
tentiary or  to  the  business,  government,  discipline  or  management 
thereof,  and  render  them  every  other  facility  in  their  power  to 
enable  them  to  discharge  their  duties  under  this  title. 

Historical:  Laws  1899,  13,  Sec.  10; 
re-enacting  Laws  1890-91,  21,  Sec.  10, 

Rules  for  Admission  of  Visitors. 

Sec.  8466.  It  shall  be  the  duty  of  the  Board  of  State  Prison  Com- 
missioners to  establish  rules  for  the  admission  of  visitors  to  the 
Penitentiary,  and  they  may  prescribe  a  certain  sum,  not  to  exceed 
twenty-five  cents,  to  be  charged  each  individual  admitted  for  each  ad- 
mission. The  warden  shall  provide  suitable  tickets  of  admission,  and 
keep,  or  cause  to  be  kept,  a  record  in  the  daily  journal  of  the  number 
of  visitors  admitted;  and  there  shall  be  appropriated,  quarterly,  out 
of  the  fees  received  from  visitors,  or  from  other  funds  of  the  library, 
a  sum  not  less  than  twenty-five  dollars,  to  be  expended  in  the  purchase 
of  books,  papers,  and  periodicals  for  the  use  of  the  prison  library. 

Historical:  Laws  1899,  13,  Sec.  14; 
re-enacting  Laws  1890*-91,  21,  Sec.  14. 

Audit  and  Report  of  Finances. 

Sec.  8467.  The  Board,  on  the  first  Monday  of  December,  annually, 
shall  audit,  correct  and  settle  the  accounts  of  the  warden  with  the 
Penitentiary  and  the  State  for  the  year  ending  on  the  last  day  of 
November  preceding,  and  make  report  of  the  same  to  the  Governor, 
which  report  must  embrace  and  exhibit  all  particulars  necessary  to 
give  the  Governor  a  full  understanding  of  the  fiscal  year,  and  all 
other  matters  pertaining  to  the  management  of  the  prison;  and  they 
shall,  at  the  same  time,  furnish  an  estimate  of  the  probable  income 
and  expenses  of  the  penitentiary  for  the  ensuing  year. 

Historical;   Laws  1899,  13,  Sec.  13,;  Cited:    Ackley  v.  Perrin  (19#5)  10 

re-enacting  kaws  1890-91,  21,  Sec.  13.     I     Ida.  531;   79  Pac.  192. 

Maximum  Per  Capita  Expense. 

Sec.  8468.  The  general  support  of  the  Penitentiary,  including  food, 
clotterig,  bedding  and  all  suppHes  for  the  use  of  the  Prison,  including 
salaries  of  o&icers  and  employes,  and  all  other  expenses  connected 
therewith,  shall  not  exceed  eighty-five  cents  per  day  for  each  convict : 
Provided,  That  all  expenses  for  permanent  repairs  and  improvements 
or  the  expenses  of  sheriffs  and  other  officers  in  bringing  prisoners 
to  the  Penitentiary,  an4  all  extraordinary  expenses  made  with  the 
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consent  and  advice  of  the  Board  of  Commissioners,  shall  not  be  in- 
cluded in  this  limit  of  expense  per  capita.  All  such  expenses  shall 
be  kept  in  detail,  under  a  separate  head,  in  the  prison  books,  and 
shall  so  appear  in  all  financial  reports  of  the  Commissioners  and 
warden:  Provided,  That  no  labor  of  convicts  shall  be  charged  to 
this  account. 

Historical:  Laws  18  99,  13,  Sec.  22* 
re-enacting-  Laws  1890-91,  21,  Sec.  23. 

Warrants  for  Expenses. 

Sec.  8469.  The  State  Auditor  is  authorized  and  required  to  draw 
his  warrant  on  the  State  Treasury  for  such  sums  as  the  Board  of 
State  Prison  Commissioners  may  from  time  to  time  direct,  for  de- 
fraying the  proper  and  necessary  expenses  of  the  Prison. 

Historical:  Laws  1899,  13,  Sec.  37; 
re-enacting-  Laws  1890-91,  21,  Sec.  40. 

CHAPTER  2. 
OFFICERS  OF  THE  PENITENTIARY. 

L 

Monthly  report  of  warden. 

Annual  account  of  warden. 

Annual  report  of  warden. 

Performance  of  duties  by  dep- 
uty warden. 

Duties  of  physician. 

Officers  must  not  be  interested 
in  contracts. 

Officers  exempt  from  military 
and  jury  duty. 

Records   are   public  property. 

Officers  of  the  Penitentiary  Enumerated. 

Sec.  8470.  The  officers  of  the  Penitentiary  shall  consist  of  one 
warden,  who  shall  be  the  principal  keeper  of  the  Penitentiary;  one 
deputy  warden,  who  shall  be  the  chief  turnkey  and  clerk  and  book- 
keeper of  the  Penitentiary,  both  of  whom  shall  reside  at  the  Peni- 
tentiary; one  physician,  a»d  such  number  of  assistant  keepers  and 
guards  as  the  warden  and  Board  of  State  Prison  Commissioners  shall 
deem  requisite. 

Historical:  Laws  1899,  13,  Sec.  3; 
re-enacting  Laws  1890-91,  21,  Sec.  3* 

Appointment  of  Warden. 

Sec.  8471.  The  warden  shall  be  appointed  by  the  Board  of  State 
Prison  Commissioners.  He  must  execute  an  official  bond  in  the  sum 
of  ten  thousand  dollars,  with  at  least  two  good  and  sufficient  sureties, 
to  the  full  penalty  of  said  bond,  to  be  approved  by  the  Governor,  and 
shall  hold  his  office  during  the  pleasure  of  the  Board. 

Historical:  Laws  1899,  13,  Sec.  4; 
re-enacting  Laws  1890-91,  21,  Sec.  4. 

Appointment  of  Other  Officers. 

Sec.  8472.    The  physician  shall  be  appointed  by  the  Board  of  State 


Section 

Section 

8470. 

Officers  of  Penitentiary  enum- 

8479. 
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8480. 

8471. 
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8481.' 
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Suits  by  and  against  warden. 

8485. 
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Entry  and  certification  of  bills. 
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Daily  journal   of  proceedings. 
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Prison  Commissioners,  and  shall  hold  his  office  during  the  pleasure 
of  said  Board.  The  deputy  warden,  the  assistant  keepers  and  the 
guards,  shall  be  appointed  by  the  warden,  with  the  assent  of  the 
Board,  and  shall  hold  their  offices  during  the  pleasure  of  the  warden. 


Residence  and  Expenses  of  Warden. 

Sec.  8473.  The  warden,  at  the  expense  of  the  State,  shall  be  en- 
titled to  the  use  of  the  building  or  quarters  set  apart  and  designated 
by  the  Board  of  State  Prison  Commissioners  as  the  warden's  quarters, 
and  shall  be  entitled  to  necessary  fuel,  lights  and  food  for  himself, 
wife  and  children,  and  shall  render  an  itemized  account  of  the  ex- 
penses chargeable  to  the  warden's  quarters,  and  submit  such  account 
to  the  Board  of  Prison  Commissioners  at  the  regular  meetings  of 
the  Board,  together  with  his  other  accounts  and  reports:  Provided, 
That  if  the  warden  does  not  occupy  said  building  with  his  family, 
the  same  may  be  occupied  by  the  deputy  warden  and  his  family. 

Historical:  Laws  1899  13,  Sec.  42; 
re-enacting  Laws  1890-91,  21,  Sec.  45. 

Salaries  of  Officers. 

Sec.  8474.  There  shall  be  paid  to  the  officers  and  employes  of  the 
Penitentiary  the  following  yearly  salaries  and  compensation,  to-wit: 
To  the  warden,  the  sum  of  one  thousand  eight  hundred  dollars;  to 
the  deputy  warden,  the  sum  of  one  thousand  two  hundred  dollars, 
and  board  and  quarters  as  provided  in  the  preceding  section;  to  the 
physician  and  assistant  keepers  and  guards,  such  sums  as  the  Board 
of  Prison  Commissioners  deem  proper  and  just:  Provided,  That 
the  Board  of  Prison  Commissioners  shall  not  pay  the  guards  and 
keepers  more  than  seventy-five  dollars  per  month  and  board.  All 
bills  for  supplies  and  services  rendered  to  the  Penitentiary  shall  be 
paid  monthly  out  of  the  State  Treasury  on  warrants  of  the  State 
Auditor. 

Historical:    Laws  1890-91,  21,  Sec.  re-enacted   Laws    1899,    13,    Sec.  15; 

15;  amended  Laws  1893,  155,  Sec.  2;     '     amended  Laws  1907,  125,  Sec.  1. 

Duties  of  Warden. 

Sec.  8475.  The  warden  shall  attend  constantly  at  the  Penitentiary. 
He  shall  exercise  general  supervision  over,  and  give  necessary  direc- 
tions to,  the  keepers  and  guards;  examine  whether  they  have  been 
vigilant  in  the  discharge  of  their  respective  duties;  examine  daily 
into  the  health  of  the  prisoners,  and  take  charge  of  the  real  and 
personal  estate  belonging  to  or  connected  with  the  Penitentiary. 

Historical:   Laws  1899,  13,  Sec.  16;  Cross  Reference:    Warden  to  exe- 

re-enacting  Laws  1890-91,  21,  Sec.  16.     •     cute  death  penalty:   Sec.  8021. 

Suits  by  and  Against  Warden. 

Sec.  8476.  All  the  transactions  and  dealings  of  the  Prison  shall 
be  conducted  in  the  name  of  the  warden,  who  shall  be  capable  in 
law  of  suing  and  being  sued  in  all  courts  and  places  in  all  matters 
concerning  the  said  Prison  by  his  name  of  office,  and  by  that  name 


Historical:  Laws  1899,  13,  Sec.  5; 
re-enacting  Laws  1890-91,  21,  Sec.  5. 

Cross  Reference:   Warden  may  ap- 


point subordinates  subject  to  the  ap- 
proval of  the  Board  of  Prison  Com- 
missioners:   Const.  Art.  10,  Sec.  5. 
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he  is  hereby  authorized  to  sue  for  and  recover  all  sums  of  money 
or  any  property  due  from  any  person  to  any  former  warden  of  said 
prison,  or  to  the  people  of  the  State,  on  account  of  said  Penitentiary. 

Historical:  Laws  1899,  13,  Sec.  17; 
re-enacting  Laws  18  90-91,  21,  Sec.  17c 

Entry  and  Certijication  of  Eills. 

Sec.  8477.  The  warden  must  take  bills  of  the  quantity  and  prices 
of  supplies  furnished  for  the  Prison  at  the  time  they  are  delivered, 
and  shall  at  once  submit  the  same  to  the  deputy  warden,  who  shall 
compare  the  bills  with  the  articles  delivered  and  check  off  the  same. 
If  the  bills  are  correct,  the  warden  must  certify  by  signing  each 
bill,  and  the  deputy  warden  must  enter  them,  with  date,  in  a  book 
kept  for  that  purpose.  In  like  manner  bills  shall  be  taken,  certified 
and  entered  for  all  services  rendered  for  the  Prison,  including  those 
of  officers,  guards  and  keepers.  If  any  bills  be  found  incorrect,  the 
deputy  warden  shall  omit  to  enter  them,  and  shall  immediately  give 
notice  to  the  warden,  that  the  error  may  be  corrected. 

Historical:  Laws  1899,  13,  Sec.  19; 
re-enacting  Laws  1890-91,  21,  Sec.  20, 

Daily  Journal  of  Proceedings. 

Sec.  8478.  The  warden  or  deputy  warden  shall  keep  a  daUy  journal 
of  ail  proceedings  of  the  Penitentiary,  in  which  he  snail  note  all 
infractions  of  the  rules  and  regulations  of  the  Penitentiary  by  any 
officer  or  guard  thereof,  and  also  any  infraction  of  the  rules  and 
regulations  of  the  Penitentiary  by  any  prisoner,  naming  him  and 
snecifying  the  offense,  and  also  what  punishment  (if  any)  was  in- 
flicted, which  journal  shall  fee  laM  before  the  Bmmi  at  every  stated 
meeting,  and  at  every  special  meeting  whm  demanded. 

Historical:  Laws  1899,  13,  Sec.  12; 
re-enacting  Laws  1890-91,  21,  See.  12. 

Monthly  Report  of  Warden. 

Sec.  8479.  The  warden  shaH,  on  the  first  Wednesday  of  each 
month,  make  a  complete  detailed  report  to  the  Board  of  State  Prison 
Commissioners,  showing  the  whole  number  of  prisoners  confined  in 
said  prison  on  the  first  day  of  the  preceding  ntontk,  the  number  re- 
ceived during  the  month,  the  number  whose  terms  expired  during 
the  month,  the  number  pardoned  during  the  month,  the  number 
escaped  and  still  at  large,  the  number  escaped  and  recaptured,  the 
number  died  (if  any)  during  the  month,  and  the  number  in  prison 
on  the  last  day  of  the  month.  He  shall  also,  at  the  same  time,  make 
a  detailed  statement  of  all  receipts,  showing  the  source  from  which 
the  same  were  derived,  and  all  expenditures,  with  the  proper  vouch- 
ers for  each  item,  the  same  to  be  'kept  on  Me  by  the  Board  and 
embraced  in  their  annual  report  to  the  Governor.  All  certificates 
certified  to  by  the  warden  on  account  of  the  expenditures  for  care 
and  custody  of  prisoners,  shall  be  certified  by  at  least  two  members 
of  said  Board  before  the  Auditor  shall  issue  his  warrant  upon  the 
Treasury  for  the  payment  of  the  same. 
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Historical:  Laws  1899,  13,  Sec.  43; 
re-enacting  Laws  1890-91,  21,  Sec.  46. 

Annual  Account  of  Warden. 

Sec.  S4S0.  The  warden  shall,  annually,  on  the  last  day  of  Novem- 
ber of  each  year,  close  his  accounts,  and  on  or  before  the  third  of 
December  next  thereafter  render  to  the  State  Auditor  a  full  and 
true  account  of  all  moneys  received  by  him  and  of  all  moneys  ex- 
pended by  him  on  account  of  the  Prison,  with  sufficient  vouchers 
therefor,  which  account  shall  be  duly  verified  by  the  warden. 

Historical:  Laws  189  9,  13,  Sec.  20; 
re-enacting  Laws  1890-91,  21,  Sec.  21. 

Annual  Report  of  Warden. 

Sec.  8481.  He  shall,  annually,  on  or  before  the  tfelrd  day  of  De- 
cember in  each  year,  make  and  deliver  to  the  Board  of  State  Prison 
Commissioners,  a  report  exhibiting  a  complete  and  detailed  state- 
ment of  the  transactions  of  the  Penitentiary  during  the  year  pre- 
ceding, and  stating  the  number  of  convicts  confined  therein,  and  all 
other  matters  relating  to  the  same  and  to  tfee  management  thereof. 

Historical:  Laws  1899,  13,  Sec.  21; 
re-enacting  Laws  1890-91,  21,  Sec.  22. 

Performance  of  Duties  by  Deputy  Warden. 

Sec.  8482.  Whenever  there  is  a  vacancy  in  the  office  of  warden, 
or  the  warden  is  temporarily  absent,  all  the  duties  of  the  warden 
shall  devolve  upon  and  be  performed  by  the  deputy  warden  until 
the  vacancy  is  filled  or  the  warden  returns,  but  in  no  case  shall  the 
warden  and  deputy  warden  be  absent  at  the  same  time. 

Historical:  Laws  18  99,  13,  Sec.  39; 
re-enacting  Laws  1890-91,  21,  Sec.  42. 

Duties  of  Physician. 

Sec.  8483.  It  shall  be  the  duty  of  the  physician  to  attend  at  all 
times  to  the  wants  of  sick  convicts,  and  to  prescribe  medicine  and 
diet  for  them.  When  any  convict  shall  claim  to  be  unable  to  labor 
by  reason  of  sickness,  the  warden  shall  refer  the  case  at  once  to  the 
physician,  and  shall  be  guided  by  his  opinion.  He  shall  examine  the 
cells  of  the  convicts  and  all  the  sanitary  arrangements  of  the  Prison, 
and  the  food  and  clothing  of  the  convicts  once  a  week,  and  shall 
make  a  general  rep .  A  of  the  same  at  each  quarterly  meeting  of  the 
Board  of  Commissioners.  He  shall  enter  in  the  daily  journal  of 
the  Prison  the  names  or  numbers  of  all  convicts  placed  under  his 
care,  stating  the  disease  with  which  each  is  afflicted.  He  shall  also 
record  the  death  of  any  convict  in  said  journal,  stating  name,  age, 
time  and  cause  thereof,  and  he  shall  embody  a  statement  relative 
to  these  matters  in  his  quarterly  report  to  the  Board  of  Commis- 
sioners. 

Historical:  Laws  18  99,  13,  Sec.  24; 
re-enacting  Laws  1890-91,  21,  Sec.  25. 

Officers  Must  Hot  Be  Interested  in  Contracts. 

Sec.  8484.  No  officer  or  employee  of  the  Penitentiary,  shall  be 
interested  directly  or  indirectly  in  contracts  for  furnishing  such 
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Penitentiary  with  provisions,  clothing  or  other  articles  to  be  used 
in  any  manner  by  the  inmates,  or  for  the  use  of  the  institution.  Nor 
shall  any  or  either  of  such  officers  be  concerned,  or  interested  in  any 
manner,  in  contracts  for  buildings  of  any  kind  connected  with  the 
Penitentiary,  or  for  materials  to  be  used  in  any  such  buildings,  or 
in  any  contract  for  the  labor  of  any  convict.  Nor  shall  any  officer 
or  employee  be  permitted  to  receive  in  any  way  any  perquisites  for 
themselves  or  families,  or  any  compensation  or  reward  from  any 
contractor  or  employee  or  other  person.  Should  any  officer  or  em- 
ployee violate,  or  wilfully  or  negligently  fail  to  observe,  the  provisions 
and  prohibitions  of  this  section,  he  shall  be  at  once  dismissed  from 
office  by  the  Board  of  Commissioners;  and  further,  upon  conviction 
of  such  violation  by  a  court  of  competent  jurisdiction,  he  shall  be 
fined  a  sum  not  exceeding  one  thousand  dollars  and  not  less  than  one 
month's  pay,  and  shall  forfeit  his  interest  in  any  and  all  contracts 
or  rewards  which  he  may  have  received,  or  agreed  to  receive,  in 
violation  of  the  provisions  of  this  section. 

Historical:  Laws  1899,  13,  Sec.  18; 
re-enacting  Laws  1890-91,  21,  Sec.  18. 

Officers  Exempt  From  Military  and  Jury  Duty. 

Sec.  8485.  The  warden,  the  deputy  warden,  the  physician,  the 
assistant  keepers,  and  guards,  shall  be  exempt  from  military  and 
jury  duties  while  actually  employed  by  the  State  as  such  officers. 

Historical:  Laws  1899,  13,  Sec.  38; 
re-enacting  Laws  18  9  0-91,  21,  Sec.  41. 

Records  Are  Public  Property. 

Sec.  8486.  All  books,  accounts,  documents,  registers  and  reports 
shall  be  deemed  public  property,  and  the  warden  shall  preserve  at 
least  one  copy  of  each. 

Historical:  Laws  1899,  13,  Sec.  40; 
re-enacting  Laws  1890-91,  21,  Sec.  43. 

CHAPTER  3. 

RECEPTION,  TREATMENT  AND  DISCHARGE  OF  CONVICTS. 

Section 

84  98.    Certain  visitors  permitted. 

8499.  Pestilence  among  convicts. 

8500.  Escape  of  convicts:  Reward. 

85  01.    Same:    Approval  of  claims. 

8502.  Resistance  of  officer:  Punish- 
ment. 

8503.  Record  of  infractions  of  rules. 

8504.  Commutation  of  sentence. 

8505.  Same:    Commutation  of  sepa- 
rate sentences. 

8506.  Loss  of  time  earned  for  mis- 
conduct. 

8507.  Warrant  for  discharge:  Effect 
as  pardon. 

850  8.    Aid  of  convict  on  discharge. 
Note:    Civil  and  property  rights  of  convict:    Sees.  7230-7243. 


Section 

8487.  County  jail     may    be  deemed 
State  Prison. 

8488.  Conveyance  of  convict  to  Pen- 
itentiary. 

8489.  Certified  copy  of  sentence. 

8490.  Care  of  federal  prisoners. 

8  491.    Care    of   convict's  property. 

8492.  Rules  of  government  and  dis- 
cipline. 

8493.  Labor  of  convicts  upon  peni- 
tentiary grounds. 

849  4.    Separate  cells  for  convicts. 

8495.    Clothing  and  bedding. 

8  49  6.    Written   communications  with 

convicts  prohibited. 
8497.    Intoxicating  liquors  prohibited. 
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County  Jail  May  Be  Deemed  State  Prison. 

Sec.  8487.  Where  a  sentence  of  imprisonment  in  the  State  Prison 
does  not  exceed  one  year,  the  jail  of  the  county  where  the  prisoner 
is  tried,  or  of  an  adjoining  county,  may  be  deemed  the  State  Prison, 
and  such  prisoner  may  be  sentenced  to  imprisonment  therein: 
Provided,  The  sheriff  of  the  county  in  which  such  jail  is  situated, 
files  with  the  clerk  of  the  court  before  which  the  prisoner  is  tried, 
an  offer  to  keep  such  prisoners  at  the  same  rates  paid  by  the  State 
at  the  general  State  Prison;  and  in  such  case  such  sheriff  is  the 
lawful  keeper  of  such  prisoners,  and  for  a  breach  of  such  duty  is 
liable  in  all  respects  as  for  the  safe  keeping  of  prisoners  sentenced 
to  imprisonment  in  the  county  jail,  and  his  accounts  for  keeping 
such  prisoners  must  be  audited  and  paid  in  the  same  manner,  and 
at  the  same  rates,  as  the  accounts  for  keeping  prisoners  at  the  Prison 
mentioned  in  the  first  section  of  this  title. 

Historical:   Rev.  St.  1887,  Sec.  850  3 
B  Ter.  Ses.   (1877)   18,  Sees.  1,  2. 

Conveyance  of  Convict  to  Penitentiary^ 

Sec.  8488.  When  any  person  is  convicted  in  any  court  of  this  State, 
and  sentenced  to  imprisonment  in  the  State  Prison,  or  to  suffer  the 
death  penalty,  the  sheriff  of  the  county  in  which  such  conviction  shall 
have  been  had,  shall  immediately,  upon  passing  of  sentence,  notify 
the  warden  of  the  State  Prison  that  persons  are  in  his  custody  waiting 
transportation  to  the  State  Prison.  Such  notice  shall  be  sent  by 
telegram  or  telephone  if  possible,  directly  from  the  place  of  con- 
viction, but  if  there  be  no  telegraphic  communication  between  the 
place  of  conviction  and  Boise  City,  then  such  notice  shall  be  sent 
by  letter  to  the  nearest  telegraph  or  telephone  station  having  com- 
munication with  said  city,  and  transmitted  from  such  station  by 
telegraph  or  telephone  to  said  warden.  Immediately  upon  receipt 
of  such  notice,  the  warden  of  the  State  Prison  shall  forthwith  dis- 
patch one  or  more  guards,  as  may  be  necessary,  from  said  Prison 
to  the  place  where  such  convicted  person  is  detained,  to  secare  and 
convey  said  convicted  person  to  the  State  Prison.  Such  guards  shall 
have  authority  to  demand  and  receive  the  convicted  person,  and  the 
certified  copy  of  judgment  from  the  sheriff,  and  immediately  upon 
the  delivery  of  such  convicted  person  to  him,  the  said  guard  shall 
convey  such  convicted  person  to  the  State  Prison  and  deliver  him 
into  the  custody  of  the  warden  thereof:  Provided,  That  the  judge 
of  the  court  in  which  any  person  is  convicted  may,  by  order  duly 
made,  direct  the  sheriff  of  the  county  in  which  a  term  of  court  is 
being  held,  to  withhold  the  notice  herein  provided,  until  the  last 
day  of  the  then  current  term  of  said  court,  if  such  judge  has  reason 
to  believe  that  more  than  one  person  will  be  convicted  at  said  term : 
And,  Provided  further,  That  nothing  in  this  section  contained  shall 
be  so  construed  as  to  apply  to  persons  ordered  into  confinement  in 
a  county  jail,  as  provided  in  the  preceding  section. 

Historical:  Rev.  St.  1887,  Sec.  8504, 
amended  Laws  1899,  340,  Sec.  1. 
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Certified  Copy  of  Sentence. 

Sec.  84&§.  When  any  convict  is  delivered  to  the  warden,  the  officer 
having  such  prisoner  in  charge  shall  deliver  to  the  warden  a  certified 
copy  of  the  sentence  received  by  such  officer  from  the  clerk  of  the 
court  where  such  convict  was  tried,  and  shall  take  from  the  warden 
a  certificate  ©f  the  delivery  of  such  convict,  and  such  certified  copy 
of  the  sentence  shall  be  evidence  of  the  fact  therein  contained. 

Historical:  Laws  1899,  13,  Sec.  33; 
re-enacting  Laws  1890-91,  21,  Sec.  34. 

Care  of  Federal  Prisoners. 

Sec.  8490.  The  warden  shall  receive,  safely  keep,  and  subject  to 
the  discipline  of  the  Penitentiary,  any  criminal  convicted  of  any 
crime  against  the  United  States,  and  sentenced  to  confinement  therein 
by  any  court  of  the  United  States  sitting  within  this  State,  until 
such  sentence  is  executed,  or  until  such  convict  is  discharged  by 
due  course  of  law;  the  United  States  supporting  such  convict  and 
paying  the  expenses  of  executing  such  sentence. 

Historical:  Laws  1899,  13,  Sec.  26; 
re-enacting  Laws  189*0-91,  21,  Sec.  27t 


Care  of  Convicts'  Property. 

Sec.  8491.  He  s§*al  tafe  charge  of  any  property  that  convicts  may 
have  at  the  time  of  entering  the  Penitentiary,  a®d  if  the  same  is  of 
the  value  of  five  dollars  or  more,  may  sell  the  same,  with  the  consent 
of  the  convict,  and  piaee  the  proceeds  at  interest  for  the  benefit  of 
such  convict  or  his  representatives  when  he  may  leave  the  Peni- 
tentiary, keeping  a  correct  account  of  such  property  and  the  proceeds 
thereof. 

Historical:  Laws  1899,  13,  Sec.  27; 
re-enacting  Laws  1890-91,  21,  Sec.  28. 

Rntes  of  Government  and  Discipline. 

Sec.  84®2.  It  shall  be  the  duty  of  the  State  Prison  Commissioners, 
in  connection  with  the  warden,  to  make  and  adopt  such  general  rules 
and  regulations  for  the  government  and  discipline  of  the  Prison  as 
they  may  consider  expedient,  and  from  time  to  time  to  change  and 
amend  the  same  as  circumstances  may  require.  In  making  such 
rubles  and  regulations  they  shall,  as  far  as  practicable  and  consistent 
with  the  discipline  of  the  Prison,  adopt  such  as  shal  in  their  judg- 
ment best  conduce  to  the  reformation  of  convicts.  A  printed  copy 
of  the  rules  and  regulations  shall  be  furnished  to  every  officer  and 
jpt&rd  at  the  time  he  is  appointed,  and  so  much  thereof  as  relates 
to  thse  duties  and  obligations  of  the  convicts  shall  be  hung  up  in  a 
c©^spi€u<ms  pfeice  in  eaeh  cell  and  shop. 

may  establish  grades  of  prisoners  and 
sy<s*e*n  of  marks:   Sec.  &3#4. 


Mifstaffyiseai:  Laws  1899,  13,  Sec.  11; 
VG-<m®!<3ffiwg  Laews  1W0-91,  2*1,  Stec.  11. 

Cftposs  lWer(«H«e:  Board  of  Parous 


Labor  of  Convicts  Upon  Penitentiary  Grounds. 

Sec.  8498.  The  Board  shall  have  authority  to  use  the  labor  of 
convicts  in  the  erection  of  a  wall  around  the  Penitentiary  buildings 
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and  grounds,  and  in  the  construction  of  irrigating  and  water  ditches 
for  the  purpose  of  bringing  water  upon  said  Penitentiary  grounds, 
as  in  the  opinion  of  said  Board  may  be  necessary  for  the  proper 
cultivation  of  said  grounds,  and  in  making  such  other  improvements 
and  repairs  to  said  buildings  and  grounds  as  they  may  deem  proper 
and  necessary,  and  in  the  performance  of  any  labor  in  and  about 
or  in  connection  with  the  said  Penitentiary  and  Penitentiary  grounds, 
or  lands  or  works  necessary  for  the  improvement  thereof. 


Historical:  Laws  1890-91,  21,  Sec. 
7,  re-enacted  Laws  1899,  13,  Sec.  7; 
amended  Laws  18  9  9,  4  33,  Sec,  1. 

Cross  Reference:   Labor  of  convicts 


to  be  done  within  the  Penitentiary 
grounds  or  on  public  works  under  the 
control  of  the  !State:  Const.  Art.  13, 
Sec.  3. 


Separate  Cells  for  Convicts. 

Sec.  8404.  When  there  are  cells  sufficient,  each  prisoner  shall  be 
confined  in  a  separate  cell. 


Historical:  Laws  1899,  13,  Sec.  29; 
re-enacting  Laws  1890-91,  21,  Sec.  30, 


Clothing  and  Bedding. 

Sec.  8433.  The  clothing  and  bedding  of  the  convicts  shall  be  of 
coarse  material,  and  they  shall  be  supplied  with  a  sufficient  quantity 
of  substantial,  wholesome  food. 

Historical:  Laws  18  9  9,  13,  Sec.  30; 
re-enacting  Laws  1890-91,  21,  Sec.  31. 

Written  Communications  With  Convicts  Prohibited. 

Sec.  8498.  No  person  shall,  without  the  consent  of  the  warden, 
bring  into  or  carry  out  any  writing  or  any  information  to  or  from 
any  convict. 

Historical:  Laws  1899,  13,  Sec.  31; 
re-enacting  Laws  18*00-91,  21,  Sec.  32. 

Intoxicating  Li^aors  Prohibited. 

Sec.  8417.  No  spiritous  or  fermented  liquors  shall,  under  any  pre- 
tense whatever,  be  brought  into  or  upon  the  premises  of  the  Prison, 
except  by  the  direction  of  the  Prison  physk&n. 

Historical:  Laws  189$,  13,  Sec.  36; 
re-enacting  Laws  181*0-91,  21,  Sec.  39. 


Certain  Visiters  Permitted. 

Sec.  8496.  The  following  persons-  sfeall  he  allowed  to  visit  the 
Penitentiary  during  the  regular  hours  prescribed  by  the  warden  for 
the  admission  of  visitors :  State  officers,  memfoers  of  the  Legislature, 
and  regularly  ordained  ministers  of  the  gospel  for  the  purpose  of 
holding  religious  services  and  ministering  to  the  spiritual  wants  of 
the  prisoners,  but  no  other  person  shall  go  within  the  walls  of  the 
Penitentiary  without  the  spadal  permission  of  the  warden  or  Board. 

Historical:  Laws  1899,  13,  Sec.  32; 
re-enacting  Laws  1890.-91,.  21„  Sec.  33. 

Pestilence  Among  Convicts. 

Sec.  8499.    In  case  any  pestilence  or  contagious  disease  breaks  out 
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among  the  convicts  in  the  Penitentiary,  the  Board  and  warden  may 
cause  such  convicts  to  be  removed  to  some  secure  and  suitable  place 
where  such  sick  shall  receive  all  necessary  care  and  medical  at- 
tendance. 

Historical:  Laws  1899,  13,  Sec.  25; 
re-enacting  Laws  1890-91,  21,  Sec.  26. 

Escape  of  Convicts:  Reward. 

Sec.  8500.  When  any  convict  escapes  from  the  Penitentiary  the 
warden  shall  use  all  proper  means  for  the  apprehension  of  such  con- 
vict. For  this  purpose  the  Board  of  State  Prison  Commissioners  may 
offer  a  reward  not  to  exceed  five  hundred  dollars. 

Historical:  Laws  1899,  13,  Sec.  34; 
re-enacting-  Laws  1890-91,  21,  Sec.  35. 

Same:  Approval  of  Claims. 

Sec.  8501.  All  rewards,  and  other  sums  of  money  to  be  paid  for 
advertising  any  convict,  shall  be  approved  by  the  Board  of  Examiners, 
and  upon  such  approval  the  Auditor  shall  draw  his  warrant  on  the 
State  Treasurer. 

Historical:  Laws  1899,  13,  Sec.  35; 
re-enacting  Laws  1890-91,  21,  Sec.  36. 

Resistance  of  Officer:  Punishment. 

Sec.  8502.  If  any  convict  resist  the  authority  of  any  officer,  keeper 
or  guard  of  the  Penitentiary,  or  refuse  to  obey  any  lawful  command, 
then  such  convict  shall  be  at  once  taken  to  his  cell,  and  his  case 
reported  without  delay  to  the  warden,  who  may  authorize  such  pun- 
ishment under  the  Prison  rules  as  will  in  his  opinion  fit  the  case. 
If  any  convict  threaten  personal  injury  to  any  officer,  keeper  or  guard, 
or  make  such  demonstration  as  may  reasonably  lead  the  officer, 
keeper  or  guard  to  believe  his  life  or  the  life  of  any  convict  in  danger, 
or  if  any  prisoner  acts  in  a  manner  which  may  lead  the  officer,  keeper 
or  guard  to  believe  he  is  attempting  to  escape,  then  such  officer,  keeper 
or  guard  may  proceed  forthwith  to  use  any  weapon  he  may  have  to 
enforce  obedience,  and  if  in  so  doing  any  convict  shall  be  necessarily 
wounded  or  killed,  the  officer  or  assistants  are  justified  and  shall 
be  held  guiltless:  Provided,  That  no  punishment  shall  ever  be  in- 
flicted except  solitary  confinement  on  bread  and  water,  or  by  wearing 
ball  and  chain  attached  to  one  leg. 

Historical:  Laws  1899,  13,  Sec.  23; 
re-enacting  Laws  1890-91,  21,  Sec.  24. 

Record  of  Infractions  of  Rules. 

Sec.  8503.  The  warden  shall  cause  to  be  kept  a  record  of  each  and 
all  infractions  of  the  rules  by  convicts  and  discipline  therefor,  with 
the  name  of  the  convict  offending  and  the  date  and  character  of  each 
offense,  which  record  shall  be  placed  before  the  Board  of  State  Prison 
Commissioners  at  each  regular  meeting  of  the  Board. 

Historical:  Laws  1899,  13,  Sec.  41; 
re-enacting  Laws  1890-91,  21,  Sec.  44. 
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Commutation  of  Sentence. 

Sec.  8504.  Every  convict  imprisoned  in  the  State  Prison  who  has 
no  infraction  of  the  rules  and  regulations  of  the  Penitentiary  recorded 
against  him,  and  who  performs  the  duties  assigned  to  him  in  an 
orderly  and  peaceful  manner,  must  be  allowed,  as  a  commutation 
of  his  sentence,  a  deduction  of  one  month  for  the  first  year,  two 
months  for  the  second  year,  three  months  for  the  third  year,  four 
months  for  the  fourth  year,  five  months  for  the  fifth  year,  and  six 
months  in  each  of  the  remaining  years  of  said  term.  But  if  any 
convict  escapes,  or  attempts  to  escape,  from  any  prison,  or  commits 
an  assault  upon  his  keeper  or  any  foreman,  officer  or  convict,  or 
otherwise  endangers  life,  he  forfeits  any  and  all  deductions  from 
the  time  of  his  sentence  to  which  he  may  have  been  entitled  before 
the  commission  of  such  offense. 


Historical:  Laws  18  9  9,  13,  Sec.  44; 
re-enacting  Laws  1890-91,  21,  Sec.  47. 


Cross  Reference:  Parole  of  con- 
victs:    Sees.  8259-8263. 


Same:  Commutation  of  Separate  Sentences. 

Sec.  8505.  For  the  purpose  of  commutation,  whenever  any  convict 
has  been  committed  under  several  convictions  with  separate  sen- 
tences, they  must  be  construed  as  one  continuous  sentence. 

Historical:   Rev.  St.  1887,  Sec.  850  7. 
13  Ter.  Ses.   (1885)   151,  Sec.  3. 

Loss  of  Time  Earned  for  Misconduct. 

Sec.  8506.  Whenever  a  charge  of  misconduct  shall  be  sustained 
by  the  warden  and  the  Board  of  Prison  Commissioners  at  their  first 
meeting  after  said  charge  or  charges  shall  have  been  recorded  by 
the  warden  or  his  deputy  against  a  prisoner,  he  shall  lose  the  de- 
duction of  time  specified  in  Section  8504,  but  he  may  regain,  by 
continuous  good  conduct  thereafter,  a  deduction  of  time  not  ex- 
ceeding seventy-five  per  centum  of  said  time  specified  in  Section 
8504,  and  as  much  less  as  the  warden  and  the  Board  may  certify  to, 
as  a  suitable  reward  for  good  conduct. 

Historical:  Laws  1899,  13,  Sec.  45; 
re-enacting  Laws  1890-91,  21,  Sec.  48. 

Warrant  for  Discharge:  Effect  as  Pardon. 

Sec.  8507.  The  Governor  shall,  upon  the  expiration  of  the  sen- 
tence of  any  convict  as  commuted  in  Sections  8504  and  8506,  im- 
mediately issue  his  warrant  for  the  discharge  of  said  convict.  Said 
warrant  shall  in  all  cases  restore  the  prisoner  to  civil  rights,  the 
same  as  though  a  pardon  had  been  issued. 


Historical:  Laws  1899,  13,  Sec.  46; 
re-enacting  Laws  1890-91,  21,  Sec.  49. 

Cross  Reference:    Restoration  of 


convict  to  citizenship  by  Governor: 
Sec.  8257. 


Aid  of  Convict  on  Discharge. 

Sec.  8508.  When  any  convict  is  discharged  from  the  Prison,  the 
warden  shall  furnish  such  convict  with  a  decent  suit  of  clothing  (if 
he  is  not  already  provided  for)  at  the  expense  of  the  State,  and  shall 
pay  such  convict,  from  any  funds  belonging  to  the  Penitentiary,  a 
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sum  not  exceeding  ten  dollars,  and  shall  deliver  to  said  convict  any 
property  received  from  him  which  has  not  been  disposed  of  according 
to  law. 

Historical:  Laws  1899  13,  Sec.  28; 
re-enacting  Laws  1890-91,  21,  Sec.  29. 

CHAPTER  4. 
THE  PRISON  LIBRARY. 

Section  Section 

8510.  Appropriation  for  library.  8512.    Warrants   for   support   of  li- 

8511.  Report  of  warden.  brary. 

Appropriation  for  Library. 

Sec.  8510.  The  sum  of  seventy-five  dollars  per  annum  is  appropri- 
ated out  of  any  moneys  in  the  State  Treasury,  not  otherwise  ap- 
propriated, to  the  warden  of  the  State  Prison  of  the  State  of  Idaho, 
to  purchase  suitable  books  for  a  library  for  the  use  of  the  prisoners 
in  said  Prison. 

Historical:   Rev.  St.  1887,  Sec.  8510. 

Report  of  Warden. 

Sec.  Sill.  The  warden  shall  report  to  the  Governor  thirty  days 
before  the  meeting  of  the  Legislature,  the  number  and  kind  of  books 
purchased  each  year,  and  the  prices  paid  therefor,  the  condition  of 
the  library,  and  the  effect  upon  the  conduct,  mental  improvement 
and  morals  of  the  prisoners  by  reason  of  the  establishment  of  such 
library. 

Historical:   Rev.  St.  1887,  Sec.  8511. 

Warrants  for  Support  of  Library. 

Sec.  8512.  The  Auditor  is  authorized  to  draw  his  warrant  on  the 
Treasurer  for  the  sum  of  seventy-five  dollars  each  year  in  favor  of 
the  warden  of  the  Prison,  and  the  Treasurer  is  required  to  pay  the 
same  out  of  any  funds  not  otherwise  appropriated. 

Historical:  Rev.  St.  1887,  Sec.  8512. 


TITLE  2. 

THE  CARE  OF  FEMALE  CONVICTS. 

Section  Section 

8515.  Prison  Commissioners  to  make  8517.    Attendance  at  G©**rfcs. 
contract.  8518.    Expiration  of  contrast. 

8516.  Conveyance  to   Prison.  8519<    Coigt  of  maintenance. 

Prison  Commissioners  to  Make  Contract. 

Sec.  8515.  The  Board  of  State  Prison  Commissioners  sfeall  enter 
into  a  contract  with  the  authorities  of  some  State  of  the  United  States 
having  a  State  Prison,  State  Penitentiary,  Woman's  Reformatory  or 
Prison,  or  other  penal  institution,  provided'  with  a  woman's  ward,  or 
division  or  department  for  the  confmeiasieiit  and  detention  of  female 
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convicts,  for  the  reception  and  detention,  care,  maintenance  and  em- 
ployment, of  all  females  convicted  of  felony  in  any  of  the  courts  of 
Idaho,  and  sentenced  to  a  term  of  imprisonment  therefor. 

Historical:  Laws  1905,  33,  Sec.  1. 
Omitting  "as  soon  as  practicable  after 
the  taking  effect  of  this  act." 

■ 

Conveyance  to  Prison. 

Sec.  8516.  From  and  after  the  making  of  said  contract  and  until 
provision  shall  have  been  made  at  the  Penitentiary  of  this  State  for  a 
separate  department  or  ward  for  female  prisoners,  all  females  con- 
victed of  felony  in  any  of  the  courts  of  this  State,  and  sentenced  to  a 
term  of  imprisonment  in  the  State  Prison,  including  those  that  may, 
at  the  date  of  entering  into  said  contract,  be  confined  therein,  shall  be 
conveyed,  as  is  now  provided  by  law,  by  the  warden  of  the  Peniten- 
tiary, or  his  assistants,  to  the  institution  named  in  such  contract, 
and  delivered  to  the  authorities  of  said  institution,  there  to  be  con- 
fined until  their  respective  sentences  shall  have  expired,  or  until  they 
shall  be  otherwise  discharged  by  law. 

Historical:  Laws  1905,  33,  Sec.  2. 

Attendance  at  Courts. 

Sec.  8517.  Should  the  presence  of  any  such  prisoner  fee  required  in 
any  judicial  proceeding  in  this  State,  the  warden  of  the  State  Peni- 
tentiary, shall,  upon  being  so  directed  by  the  Board  of  State  Prison 
Commissioners,  or  upon  the  order  or  direction,  in  writing,  of  any 
court  of  competent  jurisdiction,  or  of  a  judge  thereof,  procure  such 
prisoner  and  bring  her  to  the  place  directed  in  such  order,  and  hold 
her  in  custody  subject  to  the  further  order  and  direction  of  the  board, 
or  of  the  court  or  of  a  judge  thereof,  until  she  shall  be  lawfully  dis- 
charged from  custody ;  or  said  warden  may,  by  direction  of  the  Board 
or  of  said  court,  or  a  judge  thereof,  deliver  such  prisoner  into  the  cus- 
tody of  the  sheriff  of  the  county  where  such  conviction  was  had,  or 
may,  by  like  order,  return  such  prisoner  to  the  institution  from  which 
she  was  taken. 

Historical:  Laws  1905,  33,  Sec.  3, 

Expiration  of  Contract. 

Sec.  8518.  Upon  the  expiration  of  any  contract  entered  into  under 
the  authority  of  this  title,  all  prisoners  of  this  State  confined  in  such 
institution  shall  be  returned  by  the  warden  to  the  Penitentiary  of 
this  State,  or  delivered  to  such  other  institution  as  said  Board  of  State 
Prison  Commissioners  shall  have  contracted  with  under  the  authority 
given  by  this  title.  The  Board  shall  make  provision  for  the  return 
to  tfeis  State  of  such  prisoners  as  shaH  desire  to  return,  upon  the  expi- 
ration of  their  terms  of  imprisonment.  The  warden  shall  be  allowed 
and  paid  all  his  necessary  expenses  and  disbursements  incurred  while 
performing  any  duty  enjoined  upon  him  by  this  title,  to  be  audited  and 
allowed  by  the  State  Board  of  Examiners,  and  paid  out  of  the  Peni- 
tentiary fund. 

Historical:   Laws  190  5.  33.  Sec.  4. 
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Cost  of  Maintenance. 

Sec.  8519.  The  cost  of  maintenance  of  such  prisoners  shall  be 
payable  out  of  the  fund  for  the  maintenance  of  the  State  Pententiary. 

Historical:  Laws  1905,  33,  Sec.  5. 


TITLE  3. 
OF  COUNTY  JAILS. 


Section 

8  525.    By  whom  kept  and  for  what 
use. 

8526.  Separate  rooms  required. 

8527.  Prisoners  to  be  kept  separate. 

8528.  Prisoners   must     be  actually 
confined. 

8529.  Reception  of  federal  prisoners. 

8530.  Same:    Sheriff  answerable  for 
such  prisoners. 

8531.  Use     of     jail     of  contiguous 
county. 

8532.  Same:     Prisoner   must  be  re- 
ceived. 

8533.  Same:    Revocation  of  order. 

8534.  Same:    Return  of  prisoners. 

8535.  Removal  of  prisoners  in  case 
of  fire. 

8536.  Same:    In  case  of  pestilence. 

8537.  Service    of    papers    on  sheriff 
for  prisoner. 

8538.  Employment  of  guard. 

8539.  Reception  and  board  of  pris- 
oners. 


Section 

85  40.     Security  for     board     of  civil 
prisoners. 

8  541.    Labor  of  prisoners   on  public 
works. 

8542.     Same:    Rules  and  regulations. 

8542a.  Labor   around   jail   and  court 
house. 

8542b.  Same:    Commissioners  to  pre- 
scribe regulations. 

85  42c.  Sheriff    must    observe  regula- 
tions. 

8542d.  No  prisoner  exempt    from  la- 
bor. 

85  43.     Inspection  of  jail  by  commis- 
sioners. 

85  44.     Jailer  to  return  list  of  priso- 
ners. 

8545.  Imprisonment  for  fine. 

8546.  Governor   may   order  removal 
of  prisoners. 

8547.  Same:    Expenses  of  removal. 


By  Whom  Kept  and  for  What  Use. 

Sec.  8525.  The  common  jails  in  the  several  counties  of  this  State 
are  kept  by  the  sheriffs  of  the  counties  in  which  they  are  respectively 
situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to  secure 
their  attendance  as  witnesses  in  criminal  cases ; 

2.  For  the  detention  of  persons  charged  with  crime  and  com- 
mitted for  trial; 

3.  For  the  confinement  of  persons  committed  for  a  contempt, 
or  upon  civil  process,  or  by  other  authority  of  law; 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment 
therein  upon  a  conviction  for  crime. 


Historical:  Rev.  St.  1887,  Sec.  8525. 
See  1  Ter.  Ses.  (1864)  475,  Sec.  17. 

California  Legislation:    Same:  Pen. 


Code  18  1,  Sec.  1597;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Separate  Booms  Required. 

Sec.  8526.  Each  county  jail  must  contain  a  sufficient  number  of 
rooms  to  allow  all  persons  belonging  to  either  one  of  the  following 
classes  to  be  confined  separately  and  distinctly  from  persons  belong- 
ing to  either  of  the  other  classes : 
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1.  Persons  committed  on  criminal  process  and  detained  for  trial ; 

2.  Persons  already  convicted  of  crime  and  held  under  sentence; 

3.  Persons  detained  as  witnesses  or  held  under  civil  process, 
or  under  an  order  imposing  punishment  for  contempt ; 

4.  Males  separately  from  females. 


Historical:  Rev.  St.  1887,  Sec.  8526. 
See  1  Ter.  Ses.  (1864)  475,  Sees.  19,  20. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1598;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Prisoners  to  be  Kept  Separate. 

Sec.  8527.  Persons  committed  on  criminal  process  and  detained  for 
trial,  persons  convicted  and  under  sentence,  and  persons  committed 
upon  civil  process,  must  not  be  kept  or  put  in  the  same  room,  nor 
shall  male  and  female  prisoners  (except  husband  and  wife),  be  kept 
or  put  in  the  same  room. 


Historical:  Rev.  St.  1887,  Sec.  852  7. 
1  Ter.  Ses.   (1864)    475,  Sec.  20. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1599;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Prisoners  Must  be  Actually  Confined. 

Sec.  8528.  A  prisoner  committed  to  the  county  jail  for  trial  or  for 
examination,  or  upon  conviction  for  a  public  offense,  must  be  ac- 
tually confined  in  the  jail  until  he  is  legally  discharged;  and  if  he  is 
permitted  to  go  at  large  out  of  the  jail,  except  by  virtue  of  a  legal 
order  or  process,  it  is  an  escape. 


Historical:  Rev.  St.  1887,  Sec.  8528. 
1  Ter.  Ses.  (1864)  475,  Sec.  32. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1600;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Reception  of  Federal  Prisoners. 

Sec.  8529.  The  sheriff  must  receive  and  keep  in  the  county  jail, 
any  prisoner  committed  thereto  by  process  or  order  issued  under  the 
authority  of  the  United  States,  until  he  is  discharged  according  to 
law,  as  if  he  had  been  committed  under  process  issued  under  the  au- 
thority of  this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 


Historical:  Rev.  St.  1887,  Sec.  8529. 
1  Ter.  Ses.  (1864)  475,  Sec.  41. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1601;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Sheriff  Answerable  for  Such  Prisoners. 

Sec.  8530.  A  sheriff  to  whose  custody  a  prisoner  is  committed, 
as  provided  in  the  last  section,  is  answerable  for  his  safe-keeping 
in  the  courts  of  the  United  States,  according  to  the  ]aws  thereof. 


Historical:  Rev.  St.  1887,  Sec.  85  30. 
1  Ter.  Ses.   (1864)    475,  Sec.  42. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1602;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Use  of  Jail  of  Contiguous  County. 

Sec.  8531.  When  there  is  no  jail  in  the  county,  or  when  the  jail 
becomes  unfit  or  unsafe  for  the  confinement  of  prisoners,  the  pro- 
bate judge  may,  by  a  written  appointment  filed  with  the  county 
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recorder,  designate  the  jail  of  a  contiguous  county  for  the  confine- 
ment of  the  prisoners  of  his  county,  or  of  any  of  them,  and  may  at  any 
time  modify  or  annul  the  appointment. 


Historical:  Rev.  St.  188  7,  Sec.  85  31. 
1  Ter.  Ses.   (1864)   475,  Sec.  21. 

California  Legislation:  Same  except 
"county"    for   "probate"   and  "clerk" 


for  "recorder",  lines  2  and  4:  Pen. 
Code  1872,  Sec.  1603;  Deering-'s 
Code,  ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Same:  Prisoner  Must  be  Received. 

Sec.  8532.  A  copy  of  the  appointment,  certified  by  the  county 
recorder,  must  be  served  on  the  sheriff  or  keeper  of  the  jail  desig- 
nated, who  must  receive  into  his  jail  all  prisoners  authorized  to  be 
confined  therein,  pursuant  to  the  last  section,  and  who  is  responsible 
for  the  safe  keeping  of  the  persons  so  committed,  in  the  same  manner 
and  to  the  same  extent  as  if  he  was  sheriff  of  the  county  for  whose 
use  his  jail  is  designated,  and  with  respect  to  the  persons  so  com- 
mitted he  is  deemed  the  sheriff  of  the  county  from  which  they  were 
removed. 


Historical:  Rev.  St.  1887,  Sec.  8532. 
1  Ter.  Ses.  (1864)  475,  Sec.  22. 

California  Legislation:  Same  except 


"clerk"  for  "recorder",  line  2:  Pen. 
Code  1872,  Sec.  1604;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Same:  Revocation  of  ©rder. 

Sec.  8533.  Wfetn  a  jail  is  erected  in  the  county  for  the  use  of 
which  the  designation  was  made,  or  its  >ail  is  rendered  fit  and  safe 
for  the  confinement;  of  prisoners,  the  probate  judge  of  that  county 
must,  by  a  written  revocation,  filed  with  the  county  recorder  thereof, 
declare  that  the  necessity  for  the  designation  has  ceased,  and  that 
it  is  revoked. 


Historical:  Rev.  St.  1887,  Sec.  8533. 
1  Ter.  Ses.  (1864)  475,  See.  23. 

California  Legislation:  Same  except 
"county"    for    "probate",  line  3,  and 


"clerk"  for  "recorder",  line  4:  Pen. 
Code  1872,  Sec.  1605;  Deering-'s 
Code,  ib.;  similar  as  amended:  Kerr's 
Code,  ib. 


Same:  Return  of  Prisoners. 

Sec.  8534.  The  county  recorder  must  immediately  serve  a  copy  of 
the  revocation  upon  the  sheriff  of  the  county,  who  must  thereupon 
remove  the  prisoners  to  the  jail  of  the  county  from  which  the  re- 
moval was  had. 


Historical:  Rev.  St.  1887,  Sec.  85  3  4. 
See  1  Ter.  Ses.  (1864)  475,  Sec.  2  4. 

California  Legislation:   Same  except 


"clerk"  for  "recorder":  Pen.  Code 
187  2,  Sec.  16  06;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Removal  of  Prisoners  in  Case  of  Pire. 

Sec.  8535.  When  a  county  jail  or  a  building  contiguous  to  it  is  on 
fire,  and  there  is  reason  to  apprehend  that  the  prisoners  may  be 
injured  or  endangered,  the  sheriff  or  jailer  must  remove  them  to  a 
safe  and  convenient  place,  and  there  confine  them  as  long  as  may  be 
necessary  to  avoid  the  danger. 


Historical:  Rev.  St.  18  87,  Sec.  8535. 
1  Ter.  Ses.  (1864)  475,  Sec.  25. 

California  Legislation:    Same:  Pen. 


Cody  1872,  Sec.  1607;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 
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Same:  In  Case  of  Pestilence. 

Sec.  8536.  When  a  pestilence  or  contagious  disease  breaks  out 
in  or  near  a  jail,  and  the  physician  thereof  certifies  that  it  is  liable 
te  endanger  the  health  of  the  prisoners,  the  probate  judge  may,  by 
a  written  appointment,  designate  a  safe  and  convenient  place  in  the 
county,  ©r  thv.  jail  in  a  contiguous  county,  as  the  place  of  their  con- 
finement. The  appointment  must  be  filed  in  the  office  of  the  county 
recorder  and  authorize  the  sheriff  to  remove  the  prisoners  to  the 
place  or  jail  designated,  and  there  confine  them  until  they  can  be 
safely  returned  to  the  jail  from  which  they  were  taken. 


Historical:  Rev.  St.  1887,  Sec.  8536. 
1  Ter.  Ses.    (1864)    475,  Sec.  26. 

California  Legislation:  Same  except 
"county"    for    "probate"    judge,  and 


"clerk"  for  recorder":  Pen.  Code 
1872,  Sec.  1608;  Deering's  Code,  ib.; 
Kerr's  Code,  ib. 


Service  of  Papers  cn  Sheriff  for  Prisoner. 

Sec.  8537.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judicial  pro- 
ceeding, directed  to  a  prisoner  in  his  custody,  is  served,  must  forth- 
with deliver  it  to  the  prisoner,  with  a  note  thereon  of  the  time  of  its 
service.  For  a  neglect  to  do  so  he  is  liable  to  the  prisoner  for  all 
damages  occasioned  thereby. 


Historical.  Rev.  St.  18  87,  Sec.  8538. 
1  Ter.  Ses.  (1864)   475,  Sec.  28. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1609;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Employment  of  Guard. 

Sec.  8538.  The  sheriff,  when  necessary,  may,  with  the  assent  in 
writing  of  the  probate  judge,  or  in  a  city,  of  the  mayor  thereof, 
employ  a  temporary  guard  for  the  protection  of  the  county  jail,  or 
for  the  safe  keeping  of  the  prisoners,  the  expenses  of  which  are  a 
county  charge. 


Historical:  Rev.  St.  1887,  Sec.  8538. 
1  Ter.  Ses.  (1864)  475,  Sec.  2-9. 

California  Legislation:  Same  except 


"county"  for  "probate"  judge:  Pen. 
Code  1872,  Sec.  1610;  Deering's  Code, 
ib.;  Kerr's  Code,  rb. 


Reception  and  Board  of  Prisoners. 

Sec.  8539.  The  sheriff  must  receive  ail  persons  committed  to  jail 
by  competent  authority,  and  provide  them  with  necessary  food, 
clothing,  and  bedding,  for  whieh  he  shall  be  aMowed  a  reasonable 
compensation  to  be  determined  by  the  board  of  commissioners,  and, 
except  as  provided  in  the  next  section,  to  be  paid  out  of  the  county 
treasury. 


Historical:  Rev.  St.  1887,  Sec.  8539. 
1  Ter.  Ses.  (1864)  475,  Sec.  39. 

California  Legislation:  Same  except 
"supervisors"     for  "commissioners": 


Pen.  Code  1872,  Sec.  Deering's 
Code,  ib.;  Kerr's  Code,  ifc. 

Cited:  Mombert  v.  Bannock  County 
(1994)  9  Ida.  470;  75  Pac.  239. 


Security  for  Board  of  Civil  Prisoners. 

Sec.  8540.  Whenever  a  person  is  committed  upon  process  in  a 
civil  action  or  proceeding,  except  when  the  people  of  this  State  are 
a  party  thereto,  the  sheriff  is  not  bound  to  receive  such  person,  unless 
security  is  given  on  the  part  of  the  party  at  whose  instance  the 
process  is  issued,  by  a  deposit  of  money,  to  meet  the  expenses  for  him 
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of  necessary  food,  clothing  and  bedding,  or  to  detain  such  person  any 
longer  than  these  expenses  are  provided*  for.  This  section  does  not 
apply  to  cases  where  a  party  is  committed  as  a  punishment  for  dis- 
obedience to  the  mandates,  process,  writs,  or  orders  of  court. 


Historical:  Rev.  St.  18  8  7,  Sec.  8540. 
1  Ter.  Ses.  (1864)  475,  Sec.  31. 

California  Legislation:    Same:  Pen. 


Code  1872,  Sec.  1612;  Deering's  Code, 
ib.;  Kerr's  Code,  ib. 


Labor  of  Prisoners  on  Public  Works. 

Sec.  8541.  Persons  confined  in  the  county  jail  under  a  judgment 
of  imprisonment  rendered  in  a  criminal  action  or  proceeding,  may 
be  required  by  an  order  of  the  board  of  commissioners  to  perform 
labor  on  the  public  works  or  ways  in  the  county. 


Historical:  Rev.  St.  18  87,  Sec.  8541. 
See  5  Ter.  Ses.  (1869)   90,  Sec.  1. 

Same:  Pen. 


California  Legislation : 


Code  1872,  Sec.  1613;  Deering's  Code, 
ib.;   Kerr's  Code,  ib. 


Same:  Rules  and  Regulations. 

Sec.  8542.  The  board  of  commissioners  making  such  order  may 
prescribe  and  enforce  the  rules  and  regulations  under  which  such 
labor  is  to  be  performed. 


Historical:  Rev.  St.  1887,  Sec.  85  42. 

California  Legislation:  Same  except 
''supervisors"     for  "commissioners": 


Pen.  Code  1872,  Sec.  1614;  Deering's 
Code,  ib.;  additional  provisions  as 
amended:  Kerr's  Code,  ib. 


Labor  Around  Jail  and  Court  House. 

Sec.  8542a.  Every  male  prisoner,  eighteen  years  of  age  or  over,  who 
shall  hereafter  be  legally  imprisoned  in  any  county  jail  upon  conviction 
of  misdemeanor,  shall  be  liable  to  and  shall  be  required  to  perform 
manual  labor  in  and  about  the  jail  or  courthouse  of  the  county,  for 
the  betterment,  improvement,  cleanliness,  or  maintenance  of  the  jail 
or  courthouse,  or  the  grounds  upon  which  either  of  the  same  is 
located,  not  to  exceed  eight  hours  for  each  day  of  his  imprisonment, 
Sundays  and  legal  holidays  excepted ;  and  such  manual  labor  to  be  so 
performed  shall  in  all  cases  be  taken  and  be  deemed  to  be  included 
in,  and  a  part  of,  all  judgments  hereafter  given  or  made  directing 
the  imprisonment  of  such  persons  in  a  county  jail. 

Historical:   Laws  1899,  253,  Sec.  1; 
re-enacting  Laws  1895,  100,  Sec.  1. 

Same:  Commissioners  to  Prescribe  Regulations. 

Sec.  8542b.  The  county  commissioners  of  each  county  are  hereby 
empowered,  and  it  is  their  duty,  to  make  orders  and  to  prescribe 
proper  rules  and  regulations,  consistent  with  economy  and  the  safe 
guarding  of  such  prisoners,  for  the  employment  of  all  prisoners  re- 
ferred to  in  the  preceding  section. 

Historical:   Laws  1899,  253,  Sec.  2; 
re-enacting  Laws  1895,  100,  Sec.  2. 

Sheriff  Must  Observe  Regulations. 

Sec.  8542c.  The  sheriff  of  each  county  is  hereby  required,  and  it 
is  his  duty,  to  faithfully  observe  and  carry  out  all  the  orders,  rules 


COUNTY  JAILS 


and  regulations  of  the  county  commissioners  of  his  county,  made 
or  given  for  the  employment  of  prisoners  in  his  charge  as  herein 
provided. 

Historical:   Laws  1899,  253,  Sec.  3; 
re-enacting  Laws  1895,  100,  Sec.  3. 

No  Prisoner  Exempt  From  Labor. 

Sec.  854£d.  No  prisoner  liable  to  employment  as  provided  in  the 
three  preceding  sections  shall  be  exempt  therefrom  except  by  reason 
of  physical  disability. 

Historical:   Laws  1899,  2  53,  Sec.  4; 
re-enacting  Laws  189  5,  100,  See.  4. 

Inspection  of  Jail  by  Commissioners. 

Sec.  8543.  The  county  commissioners  must  inspect  the  county  jail, 
and  once  every  three  months  inquire  into  the  state  thereof  as  respects 
the  security  thereof,  treatment  and  condition  of  the  prisoners,  and 
take  all  necessary  precaution  against  escape,  sickness  or  infection. 

Historical:  Rev.  St.  1887,  Sec.  8543 
See  1  Ter.  Ses.  (1864)  596,  Sec.  2. 

Jailer  to  Return  List  of  Prisoners. 

Sec.  8544.  Every  jailer,  five  days  prior  to  the  opening  of  each 
term  of  the  District  Court  in  his  county,  must  return  to  the  clerk 
of  the  board  of  commissioners  of  his  county  a  certified  list  of  all  the 
prisoners  then  in  his  custody,  with  the  time  and  causes  of  their  con- 
finement, and  the  length  of  the  term  for  which  they  were  committed, 
and  he  must  also  return  to  said  clerk,  within  five  days  after  the 
closs  of  said  court,  the  name,  and  cause  and  term  of  commitment, 
of  every  prisoner  committed  during  said  term  of  court;  and  any 
jailer,  who  neglects  to  make  such  return,  for  every  such  neglect  must 
pay  a  fine  not  exceeding  fifty  nor  less  than  twenty  dollars,  to  be  im- 
posed at  the  next  succeeding  term  of  said  court,  on  information  of 
said  commissioners  of  such  neglect. 

Historical:   Rev.  St.  1887,  Sec.  8544. 
See  1  Ter.  Ses.  (1864)  596,  Sec.  6« 

Imprisonment  for  Fine. 

Sec.  8545.  Whenever  any  prisoner,  under  conviction  for  any  crim- 
inal offense,  is  confined  in  any  jail  for  non-payment  of  any  fine,  the 
District  Court,  upon  satisfactory  evidence  of  such  inability,  may,  in 
lieu  thereof,  confine  such  person  in  the  county  jail  at  the  rate  of 
two  dollars  per  day  until  the  fine  imposed  is  satined. 

Historical:   Rev.  St.  1887,  Sec.  8545. 
See  1  Ter.  Ses.  (1864)  596,  Sec.  8. 

Governor  May  Order  Removal  of  Prisoners. 

Sec.  8546.  Whenever,  from  any  sufficient  cause,  the  sheriff  con- 
siders it  expedient  that  a  prisoner  be  removed  from  the  jail  of  his 
county,  on  application  in  writing  to  the  Governor  of  the  State,  by 
the  sheriff  and  commissioners  of  such  county,  the  Governor  may 
order  such  prisoner  to  be  removed  to  some  other  jail  within  the  State, 
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there  to  be  detained  in  the  same  manner  and  by  the  same  process 
as  in  the  jail  from  whence  he  was 'removed,  until  remanded  back, 
by  #  similar  process,  or  discharged  according  to  law. 

Historical:   Rev.  St.  1887,  Sec.  8546. 
1  Ter.  Ses.  (1864)  596,  Sec.  9. 

Same:  Expenses  of  Removal. 

Sec.  8547.  All  the  expense  of  removing  and  maintaining  prisoners, 
incurred  under  the  preceding  section,  must  be  defrayed  by  the  county 
from  which  they  were  so  removed. 

Historical:  Rev.  St.  1887,  Sec.  8547. 
1  Ter.  Ses.  "(1864)  596,  Sec.  10. 


(Approved 
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GENERAL  INDEX  TO  ALL  THE  CODES 


[The  following  index  is  so  different  in  plan  from  that  of  the  Re- 
vised Statutes  that  a  word  of  explanation  may  be  of  service.  The  rule 
of  classification  adopted  is  to  index  the  section  under  the  most  concrete 
topical  head  available.  Thus,  in  matters  pertaining  to  courts  only  such 
sections  as  pertain  to  all  courts  are  placed  under  the  head  "Courts,"  while 
sections  pertaining  to  a  particular  court  are  placed  under  the  particular 
head:  "District  Courts",  "Probate  Courts",  etc.  It  is  thought  that  the 
cross  referencing  is  sufficiently  comprehensive  to  obviate  any  diffi- 
culty which  might  otherwise  arise  on  this  score.  The  black  faced  fig- 
ures refer  to  the  Constitution,  thus  5,  21,  indicates  Constitution,  Art. 
5,  Sec.  21.] 


Section 

ABA  WD  ONME'IT 

of  child   6783 

of  homestead   .3179 

ABATEMENT 

of  nuisances,  see  Nuisances 

of  actions,  on  death  or  transfer  .4108 

ABBREVIATIONS 

may  be  used  3894 

ABDUCTION 

see  Kidnapping 

corroborating  evidence  7869 

for  marriage  or  defilement  6769 

for  prostitution  6771 

venue  of  prosecutions  7486 

ABORTION 

advertisement  of  means  r~  13 

corroborating  evidence  7  39 

procurement  of  6794 

submitting  to  6705 

ABSENCE 

of  officers,  see  Officers 

of  district  judge,  another  acts.  .3894 

ABSTRACT 

of  assessments,  see  Revenue 
of  state  lands,  see  State  Lands 

admission  in  evidence  1412 

service  on  opposing  counsel ....  1413 

in  partition,  cost  4606 

of  justice's  judgment  4733-4736 

ABSTRACTORS 

appeal  from  probate  judge  1415 


Section 

ABSTRACTORS — Contd 

bond   1411 

cancellation  of  certificate,  addi- 
tional security  1414 

certificate  of  authority  1412 

duration  of  bond  1414 

fee  for  certificate  1416 

register   1416 

ACADEMIES 

see  Academy  of  Idaho 
— Institutions  of  Learning 

ACADEMY  FUND 

allowance  of  bills   551 

appropriation  of  land  for   550 

ACADEMY  OF  IDAHO 

admission  of  pupils.....  

appropriation  of  lands  

courses  of  study  and  text  books. 

establishment  and  location  

guardianship  over  pupils   

principal  and  teachers  

religious  tests  prohibited  

title  to  property  

trustees,  constitution  and  bond.  . 

— control  of  funds   

— control  over  property   

— expenses   

— meetings   

— oath   

— officers   

— proceedings   

— report  to  governor   

— seal  
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553 
545 
557 
553 
557 
547 
546 
551 
549 
555 
552 
546 
548 
548 
556 
548 
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Acceptance — Action 


[sections  below  3800  in  vol.  1^ 


Section 

ACCEPTANCE* 

of  bill  of  exchange,  see  Negotia- 
ble Instruments 

ACCESSORIES 

denned   6343 

distinction  abolished  7697 

indicted,    tried,     etc.,  without 

principal   7698 

indictment  of  7697 

jurisdiction  over  prosecution  7492 

punishment  6344 

t©  misdemeanors  7233 

ACCIDENT 

as  excuse  for  homicide,  see  Hom- 
icide 

ground  for  new  trial,  see  New 
Trial 

m  mines     207 

ACCOMPLICE 

corroborating  evidence   7871 

ACCOUNT 

how  taken  on  default  4360 

itemized  may  be  demanded  4209 

reference  to  take  4415 

ACCOUNTS 

of  executors  and  administrators, 
see  Executors  and  Administra- 
tors 

f of*  falsifying,  see  Falsification 
of  guardians,  see  Guardian  and 
Ward 

of  officers,  see  specific  heads  e.  g. 
County  Auditor,  etc. 

in  relation  to  revenue,  see  Reve- 
nue 

against  county  to  be  presented  to 

commissioners   2135 

fraudulent  accounts,  penalty  for 

presenting   6385 

of  officers,  examination  by  citi- 
zens  343 

for  fees  and  moneys   342 

inspection   by    State  Examiner 

  172-188 

preservation  by  State  Auditor..  110 
settlement  before  State  Auditor  102 

certificate  of  settlement   103 

statement  by  State  Auditor  with 
defaulters    107 

ACPKUED  BIGHT 

Unaffected  by  cedes   8 

ACCUSATION 

see  Indictment  and  Information^ 
^Removal  of  Officers 

ACTD 

throwing  corosive  upon  person . .  6731 

ACKNOWLEDGMENT 

ace  also  Proof  of  Instruments 


Section 


ACKNOWLEDGMENT — Contd. 
by  whom  taken,  by  commission- 
ers of  deeds   244 

— by  clerk  of  supreme  court....  218 

—by  judges   .8913 

— by  deputies  3127 

— by  notaries    236 

in  state  3123-3124 

outside  of  state   .......3125 

outside  United  States...;  3126 

certificate,  authentication  3134 

—authentication  of  justice's  cer- 
tificate  3135 

— correction  of  defective   3142 

—form  in  general   3131 

—in  general   3130 

-—judgment  of  correction  author- 
izes record  3145 

- — of  attorney  in  fact  ....3133 

—of  corporation   „...3132 

convict  may  make  7241 

instruments    executed    prior  to 

code   3146-3148 

knowledge  or  evidence  of  iden- 
tity  3128 

necessary  to  authorize  record.. 3153 
of  certificate  of  special  partners. 3339 

of  chattel  mortgage  3408 

of  married  woman,  how  taken.. 3129 
of  mortgage  of  real  property. .  .3405 
of  power  of  attorney  by  wife. .  .3109 

of  private  writings   5997 

prior  conveyances  not  affected  by 
law   3146 

ACQUITTAL 

bar  to  second  prosecution  7356 

bars  included  offenses  7762 

court  may  advise  7877 

discharge  for    use    as  witness 

equivalent  to   7863 

discharge  of  defendant  on  7932 

for  insanity,  proceedings  7934 

for  variance,    detention    of  de- 
fendant  7932 

for  variance  or  formal  defects 

not  a  former  acquittal  7760 

former  acquittal,  plea  of  7756 

former,  verdict  of  7919 

in  another  county,  a  bar  7495 

in  another  state,  a  bar  7494 

in  case  of  reasonable  doubt  7858 

in  justice's  court  8301 

of  crime  punishable  in  different 

ways,  effect  7280 

of  several  defendants  jointly  in- 
dicted ..7696 

on  informal  verdict   7929 

on    the    merits    a    former  ac- 
quittal  7761 

ACTION 

see  Criminal  Action 
— Limitations 
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Section 

ACTION— Contd. 

— Parties 

— for  particular  actions,  see  spe- 
cific heads,  e.  g.  Forcible  En- 
try; Partition;  Quieting  Title, 
etc. 

— for  proceedings,  see  Pleading; 

Trial;  etc. 
• — in  justices'  courts,  see  Justices* 

Courts 

civil  and  criminal  not  merged.  .3801 
civil  not  affected  by  penal  code.  .6303 
commenced  by  filing  complaint.  .4138 
forms  abolished,  5,  1 

includes  special  proceeding  4080 

joinder  of  causes.....  4169 

— on  liens  on  saw-logs,  etc  5137 

— on  mechanics'  liens   5121 

not  to  abate  on  death,  etc  4108 

one  form  of  civil  action  4020 

pending   actions   unaffected  by 

codes    8 

successive  actions  on  same  con- 
tract  4925 

territorial  continued  by  state, 
21,  1 

when  commenced   4068 

when  deemed  pending  4927 

ACTS 

see  Bills 
— Statutes 

ACTUAL  BIAS 

see  Challenges  to  Jury 

ADJOINING  LAND  OWNER 

see  Fences 


ADJOURNMENT 

attendance  compelled  at  appoint 

ed  place  

during  retirement  of  jury. . . . 

final  discharge  of  jury   

for  absence  of  judge  3863 

for  term  discharges  jury 
of  court  to  another  pl?ce.  . 
of  court  to  holiday,  effect 

of  district  courts  

of  jury  drawing  

of  supreme  court   


007  a 


3871 
7907 
7908 
•3869 
4393 
■3871 
3867 
3832 
3955 
3819 


ADJUDICATION     OF  WATER 
RIGHTS 

certified  copies  of  allotments  filed 

with  state  engineer   4622 

certified  copy  of  previous  exami- 
nation by  state  enginear  4620 

cost  of  examination  of  stream, 
how  paid  and  taxed  4620 

decree   4621 

decreed  rights  appurtenant  to 
land   4621 

decrees  extending  time  for  bene- 
ficial use   4621 


Section 

ADJUDICATION  OF  WATER 
RIGHTS — Contd. 

examination  of  stream  by  state 
engineer   4620 

maps  and  report  of  state  engi- 
neer  4620 

printed  copies  of  decrees  to  be 
prepared   4623 

ADJUTANT  GENERAL 

see  Militia 

ADMINISTRATION 

see  Decedents'  Estates 

— Executors  and  Administrators 

ADMINISTRATOR 

see  Executors  and  Administra- 
tors 

ADMISSION 

against  interest  by  decedent. ..  .5993 
of  execution  of  writing  5995 

ADOPTION  OF  CHILD 

comparative  age  of  parties  2701 

consent  of  child   2704 

consent  of  parents  or  guardian. 2703 
consent  of  spouse  necessary. ..  .2702 

effect  of  adoption  2707 

illegitimate  child,  how  adopted.  .2709 

infants  may  be  adopted  2700 

order  of  adoption  2706 

proceedings      before  probate 

judge   2705 

release  of  child's  parents  2708 

ADULTERATION 

of  dairy  food  and  oil  products, 
see  Dairy,  Food  and  Oil 

ADULTERY 

as  ground  of  divorce  2648 

— disposition      of  community 

property   2670 

— legitimacy  of  children   2369 

definition  and  punishment  6807 

ADVANCEMENT 

death  of  person  advanced  5710 

gifts     deemed  advancements, 

when   5708 

need  not  be  refunded  5707 

questions  to  be   determined  on 

distribution   5642 

to  be  considered  on  distribution.  .5706 
to    children    unprovided    for  in 

will   5746 

valuation   5709 

ADVERSE  CLAIM 

to  personal  property  actions  to 
determine   4928 

to  real  property,  actions  to  deter- 
mine 4538-41 

joinder  of  defendants  4103 

to  lots  under  townsite  law  2157 
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Adverse — Albion 


[sections  below  3800  in  vol.  1] 


Section 

ADVERSE  PARTY 

in  intervention  4111 

on  appeal   4802 

to  produce  writing  5991 

ADVERSE  POSSESSION 

by  mortgagee  4062 

constructive  possession  presump- 
tions 4039 

disseized  claimant  may  transfer 

title  3099 

payment  of  taxes  necessary  4043 

possession  of  tenant  4044 

under  oral  claim  of  title.  .  .4042-4043 

under  written  claim  of  title  4040 

what  constitutes  .  ........... .  4041 

ADVERTISEMENT 

of  notices  by  executors,  etc.,  see 
Decedents'  Estates;  Executors 
and  Administrators 
of  revenue  notices,  see  Revenue 

of  indecent  publications  ...6840 

of  means  to  procure  abortion .  . .  6843 

AFFIDAVIT 

as  to  mileage  of  juror  or  witness 
at  coroner's  inquest  or  in  jus- 
tice's court  8339 

as  to  unknown  owners  or  heirs.  .4115 

before  whom  taken  6055 

certificate  to  foreign  affidavits .  6058 
commissioners  of  deeds  may  take  244 
defective  title  does  not  vitiate.  .4924 
defective  title  in  criminal  actions. 8234 
denying  genuineness  of  instru- 
ments  ..4201-4202 

entitling  affidavits  in  criminal  ac- 
tions in  justice  court  8314 

filing  of  affidavit  of  publication. 6054 
for  attachment  in  justice's  court. 4686 
for  civil  arrest  in  justice's  court. 4682 

for  continuance   4372 

for  continuance  where  deposition 

filed  out  of  time  6068b 

for  injunction  4289 

— dissolution  or  modification ...  4295 

for  order  of  civil  arrest  4243 

for  perpetuation  of  testimony. .  .6123 

for  service  by  publication  4145 

for  vacation  of  irregular  attach- 
ment  4322 

how  taken  in  foreign  country ..  6057 

how  taken  in  other  states  60ofi 

in  attachment  ...4303 

in  claim  and  delivery  4272 

— not  conclusive  against  officer.  .4229 

judges  may  take  3913 

notaries  may  take    236 

of  complaint  to  highway  commis- 
sion  1067 

of  concealment  of  witness  6038 

of  excuse  from  jury  duty ......  3946 

of  final  accounting  by  assignee  in 


Section 

AFFIDAVIT — Contd. 

insolvency  5901 

of  publication  6053 

of  publication  of  summons  4148 

of  officers  relative  to  prohibited 

contracts   259 

of  service  of  summons  4148 

of  sole  trader   5857 

of  witness  claiming  privilege  from 

arrest   6094 

to  chattel  mortgage  3408 

to  insolvent's  petition   5879 

verification  of  papers  by  6052 

AFFINITY 

disqualification  of  judge  S°00 

— of  juror  43 SO 

AFFIRMATION" 

see  Oath 

AFTER  BORN"  CHILD 

apportionment  of  share  in  testa- 
tor's estate  5745 

provided  for  by  advancement. . .  .5746 
succession  to  testator's  estate. .. 5743 

AGENT 

see  Insurance  Agents 

arrest  in  civil  actions  4241 

authority  to  appear  in  writing, 
when  6009 

false  statement  to  principal  as  to 
prices  paid  7099 

fidelity    company    agents,  who 
deemed   2952 

— action  for  unauthorized  com- 
pany, penalty   2953 

for  absentees  on  distribution  .  .  5643 

liability  for  negotiating  note  with- 
out indorsement  3526 

liability    on    negotiable  instru- 
ment  3477 

may  sign  negotiable  instrument. 3476 

refusal  to  pay  over  money,  pen- 
alty  6523 


AGISTER'S  LIEN 

for  pasturing  live  stock 


3446 


AGREED  CASE 

see  Submission  of  Controversy 

AGRICULTURAL  FAIR  CORPORA- 
TIONS 

counties  may  contribute  to  fair. 3040 

limitations  on  indebtedness  3038 

not  to  be  conducted  for  profit.  .  .  303§ 
real  estate  holdings  3037 


AGRICULTURE 

experiment  stations 


29,  30 


ALBION  NORMAL  SCHOOL 

see  Normal  Schools 
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Section 

ALIENATION" 

does  not  defeat  future  interest.  .3069 
of  real  property  pending  suit.  .  .4546 
— verdict,   judgment   and  dam- 
ages  4540 

suspension  of  power  3067 

ALIENS 

alien  enemy,  limitations  4072 

discharge  of  alien  employees.  .  .  .1459 
employment    by    counties,  etc., 

prohibited   1458 

employment  on  public  works  pro- 
hibited, 13,  5 

— same   1457 

inheritance  by  succession  5715 

may  own  property  3058 

not  entitled  to  teachers'  certifi- 
cates   594 

refusal  to  discharge,  penalty. . .  .1460 
right  to  acquire  mining  claim.  .  .2610 
right  to  acquire  land  2609 

ALIMONY 

allowance  for  support  of  children.2668 
allowance  from  husband's  prop- 
erty withheld  when  2667 

allowance  pending  suit  2662 

for  fault  of  husband  2664 

on  divorce  for  insanity  4627 

orders  may  be  made  at  chambers. 2673 

property  liable  2666 

— by  other  than  officer   6465 

ALLEGATIONS 

see  Pleadings 

ALLOWANCE 

for  decedent's   family,   see  De- 
cedent's Estates 

ALTERATION 

of  negotiable  instrument,  defined.3582 

—effect   .3581 

}f  private  writings,  explanation .  6030 

of  public  record  by  officer  6464 

— by  other  than  officer  6465 

ALTERNATIVE  INTERESTS 

creation  authorized  3063 

AMENDMENT 

to  constitution,  see  Constitution 
to  statutes,  see  Statutes 

allowance  as  of  course  4228 

general  power  to  allow  4229 

in  election  contest  5040 

of  complaint  in  forcible  entry, 

etc  5105 

in  case  of  variance  4225-4226 

in  justice  court  4674 

on  appeal  from  justice  court. . .  .4841 
of  process  3862 

AMICABLE  ACTIONS 

sec  Submission  of  Controversy 


Section 


ANIMALS 

see  Auctioneers 

— Dogs 

— Estrays 

— Hogs 

— Livestock 

— Marks  and  Brands 

— Predatory  Animals 

— Sheep 

— Slaughter  of  Cattle  . 
— Stallions 

— Trespassing  Animals 

ANNUITY 

under  will,  when  due. . . 


57o6 


ANNULMENT  OF  MARRIAGE 

see  Divorce 

conclusiveness  of  judgment  2644 

custody  of  children  2643 

grounds  2640 

legitimacy  of  children  2642 

limitations  2641 

parties  plaintiff  2641 

ANSWER 

see  Counter  Claim 
— Pleading 

affirmative  relief,  demand  for... 4188 
allowed  after  judgment,  when . . .  4229 

contents  4183 

denying  instrument  must  be  veri- 
fied .4200-4202 

general  and  specific  denials  4183 

genuineness  of  instrument,  when 

deemed  admitted  4201 

in  forcible  entry,  etc.,  must  be 

verified  5107 

in  interventon  4111 

in  justice  court  4370 

in  mandate  proceedings  4°81 

in  partition  4566 

in  proceedings  to  determine  heir- 
ship  5843 

joint  answer  and  demurrer  4187 

libel  and  slander,  mitigating  cir- 
cumstances  4216 

may  be  filed  when  demurrer  over- 
ruled  4228 

new  matter  deemed  controverted. 4217 
raising  objections  to  complaint.  .4177 

separate  defenses  4187 

sham    and    irrelevent    may  be 

stricken   4208 

supplemental  491Q 

time  for  answer  enlarged. ..... .4229 

to  amended  complaint  4176 

to  summons  against  joint  debtor 

after  judgment  4863 

waiver  of  objections  by  4178 

APOTHECARY 

see  Druggist 
— Drugs 
— Pharmacy 
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Appeals 


[sections  below  3800  in  vol.  1] 


Section 

APPEALS 

from  county  commissioners,  see 

County  Commissioners 
from  justice  courts,  see  Justices* 

Courts 

from  probate  court  in  probate 
matters,  see  Probate  Court 

from  state  engineer,  see  State 
Engineer 

civil  appeals 

appointment  of  receiver  during 

pendency  4329 

notice,  filing  and  service  4808 

time  for  taking  4807 

who  may  appeal,  designation  of 
parties  4802 

— appealable  judgments  and 
orders 

confirmation    or    annulment  of 

sewer  assessments   2353 

from  chambers  orders   .3895 

from  contempts  in  insolvency. ..  5928 

from  order  of  disbarment  4002 

in  action  on  lien  on  sawlogs. . .  .5135 

in  action  on  mechanics'  lien  5124 

in  election  contest  5050 

in  eminent  domain  proceedings . .  5228 
in  forcible  entry  and  detainer. .  .5109 
in  garnishment  proceedings. .  .4310m 

in  insolvency  proceedings  5931 

in  mandate,  review  and  prohibi- 
tion 5006 

in  proceedings  for  dissolution  of 

corporation  5191 

judgments   and   orders  appeal- 
able _  4800,  4807 

judgments  in  drainage  district 

proceedings   2457 

judgment  in  contempt  proceed- 
ings not  appealable  5168 

judgment  in  submitted  contro- 
versy  5070 

vacating  or  modifying  award  of 
arbitrators  5268 

— bond  and  supersedeas 

appellant  may  file  new  bond. . .  .4809 

contents,  deposit  in  lieu  of  4809 

filing,  time  for.......  4808 

for  costs  in  election  contest. ... 5052 
guaranty   and   trust  companies 

may  become  sureties  2961 

justification  of  sureties  4816 

supersedeas,    appeal    bond  as 

supersedeas   4817 

— deposit  in  lieu  of  4816 

— in  election  contests  5050 

— in  forcible  entry,  etc..  5108 

- — judgment  in  ejectment  4813 

— judgment  for  specific  perform- 
ance 4812 


Section 

APPEALS — Contd. 

— judgment  in  replevin  4811 

— money  judgment  4810 

— preservation  of  attachment. .. 4814 

— subrogation  of  sureties  4936 

— stay  of  proceedings  by  super- 
sedeas  4814 

undertakings  may  be  in  one  in- 
strument  4815 

where  appellant  is  executor,  ad- 
ministrator or  trustee  4814 

— hearing  and  disposition 

affirmance  of  judgment  in  elec- 
tion contests  5051 

concurrence  in  decision  3820 

costs,  how  affected  by  decision.  .4906 

decision  to  be  in  writing  3818 

remedial    powers    of  appellate 

court  4825 

remittitur  of  judgment  3818-4826 

reversal,  affirmance  or  modifica- 
tion  3818 

what  may  be  reviewed  on  appeal.4824 
— matters  deemed  excepted  to. .  .4427 
where  heard  3821 

— record 

appeal  from  final  judgment  4818 

appeal  from  order  granting  or 

refusing  new  trial  4443,  4820 

appeal  from  judgment  on  appeal 

or  order..  4819 

certification  of  transcript  .4821 

failure  to  furnish  papers,  dis- 
missal  4822 

—effect  of  dismissal  *4823 

criminal  appeals 

admission  to  bail  8118-8119 

affirmance,    execution    of  judg- 
ment  8075 

affirmance  for  non-appearance.  .8062 
affirmance,  reversal  or  modifica- 
tion  8072 

argument,  restriction  of  counsel. 8064 
by  state,  effect  on  judgment. . .  .8047 
— judgments  and  orders  appeal- 
able  8043 

certificate  of  probable  Cause. ..  .8048 

designation  of  parties  8041 

dismissal  for  irregularity  8056 

— for  want  of  return  8057 

entry  of  judgment  8076 

judgments   and   orders  appeal- 
able 8042 

— judgment  removing  officer. . .  .7457 
— order  denying  change  of  venue  , 

to  state  7779-c 

notice  of  appeal  8045 

> — service  by  publication  8046 

on  questions  of  law  8040 
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Section 

APPEALS — Contd. 

presence  of  defendant  unneces- 
sary  8065 

remand  for  new  trial  8073 

remittitur   8076 

— termination  of  jurisdiction.  . .  .8077 
reversal,  discharge  of  defen:!ant.8074 
review  of  intermediate  rulings.  .8071 

stay  of  execution  8048 

— custody  of  defendant  8049 

— remand  of  defendant  to  sheriff.8050 

technical  errors  disregarded  8070 

time  for  appeal  8044 

transmission  of  papers  8051 

when  to  be  heard  £032 

who  may  appeal  8040 

APPEARANCE 

of  criminal  defendant,  see  Ar- 
raignment 
by  attorney  in  disbarment  pro- 
ceedings  4008 

by     corporation     to  criminal 

charge   8228 

defined  4892 

in  justice  court  4353 

— by  infant  or  incompetent  4654 

— hour  for  4661 

— time  for  4656 

in  proceedings  to  determine  heir- 
ship  v. .5841 

of  guardian  for  ward  5673 

voluntary,  equivalent  to  service. 4149 

what  constitutes  4892 

when  a  waiver  of  summons. ..  .4139 

APPLICATION  

successive  applications  for  or- 
ders prohibited  3920 

APPOINTMENT 

of  deputies,  see  Deputies 
of  officers  by  governor,  see  Gov- 
ernor 

vower  of,  see  Power  of  Appoint- 
ment 

to  fill  vacancies,  see  Vacancies 

making  for  reward  6387 

purchase  of,  penalty  6386 

APPORTIONMENT 

of  taxes,  see  Revenue 

of  school  moneys,  see  Schools 

of  legislature,  19,  1-2 

— same   25 

APPRAISEMENT 

of  decedent's  estates,  s&e  De- 
cedent's Estates 

in  condemnation  proceedings,  see 
Eminent  Domain 

of  ward's  estate,  see  Guardian 
and  Ward 

of  homestead  on  sale  under  ex- 
\      ecution,  see  Homestead 


refer  to  constitution] 

•  Section 

APPRAISEMENT — Contd. 

of  state  lands,  see  State  Lands 
under  townsite  law,  see  Town- 
sites 

of  taxable  transfers,  see  Trans- 
fer Tax 

APPROPRIATION 

of  water,  see  Water  Rights  and 
Irrigation 

for  law  libraries.^   839' 

for  militia   715 

for  penitentiary  library  8518 

necesary  to  authorize  warrants. .  Ill 
money  to  be  drawn  only  pursu- 
ant to,  7,  13 
not  to  exceed  revenue,  7,  11 
sectarian  prohibited,  9,  5 
veto  by  governor,  4,  11 

ARBITRATION 

see  Arbitration  and  Award 
of  labor  disputes,  see  Labor  Com- 
mission 

of  damages  for  hog  trespass ....  1281 
of  losses  of  mutual  co-operative 
insurance  companies  2918 

ARBITRATION  AND  AWARD 

see  Arbitrators 

arbitrators,  all  must  meet  but 

majority  may  decide  5264 

— powers  5263 

appeal  from  orders  5268 

award  enforced  as  et  judgment. . 5262 
— filing  and  entry  in  judgment 

book   ...5265 

— modification     or  correction, 

grounds  5267 

— vacation,  grounds  5266 

controversies  which  may  be  sub- 
mitted 5260 

entry  of  submission  as  order  of 

court  5262 

— not  revocable  after  entry  5262 

revocation  of  submission,  dam- 
ages  5269 

submission  to  be  in  writing. ..  .5261 

ARBITRATORS 

see  Arbitration  and  Award  ) 
all  must  meet  but  majority  may 

act   4931 

corruption  of,  penalty  6433 

misconduct  of,  penalty  6434 


ARBOR  DAY 

how  fixed,  exercises  on 


670 


ARGUMENT 

of  criminal  appeal  8062 

on  demurrer  to  indictment  7744 

order  of  in  civil  eases  ^333 

— in  criminal  cases  7855 

to  jury  in  criminal  cases  7857 
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•  Section 

ARID  LAND 

see  Carey  Act  Land 

— Water  Rights  and  Irrigation 

ARMS 

see  Firearms 

— Weapons 

right  to  bear,  1,  11 

ARRAIGNMENT 

for  sentence,  see  Judgment 

appointment  of  Counsel  7722 

bail  may  be  increased  7719 

bench  warrant,  direction  for  bail. 7716 

— form  7715 

— giving  bail  7718 

— issuance   7714 

— on  increasing  bail  7720 

— order  for  7713 

— service   .7717 

commitment  in  default  of  bail .  .  7720 

how  made  7722 

— inquiry  as  to  true  name  7723 

order  for  production  of  defend- 
ant 7712 

place  of  7710 

presence  of  defendant  7711 

right  to  counsel  7721 

time  allowed  for  answer  7724 

ARREST 

see  Warrant  of  Arrest 
for  civil  arrest,  see  Arrest  and 
Bail 

attorney  may  visit  defendant . . .  7529 

definition   7538 

electors  privileged  from   346 

illegal  arrest,  penalty  6513 

by  whom  made 

by  bail  for  surrender  8124 

by  peace  officer,  when  authorized.7540 
by  private  person,  when  author- 
ized  7541 

county  livestock  inspectors  1244 

fire  wardens  1605 

game  warden   195 

game  warden  and  deputy  7197 

livestock  inspectors  1174 

probation  officers  8336-c 

policemen  2200 

railway  conductor,  when  7213 

who  may  make  in  general  7538 

<  grounds  for  making 

for  contempt  5158-5162 

for   recommitment  after  giving 

bail   ...8131 

of     fugitives     from  industrial 

training  school   830 

of  fugitives  from  other  states.  .  .8418 

of  insano  person   770 

of    offenders    against    fish  and 

game  law  7201 

of  person  electioneering  6371 


Section 

ARREST — Contd. 

of  paroled  convicts  8260 

of  persons  stealing  rides  7031-a 

of  rioters.  7404 

how  made 

at  what  times  permitted  7544 

breaking  doors  and  windows .... 

 _  7548-7549 

by  private  person,  delivery  of 

prisoner  7551 

defendant   to   be   taken  before 

magistrate  without  delay  752£ 

— before  what  magistrate  7525 

— penalty  for  delay  6512 

depositions  to  be  transmitted  to 

magistrate   7530 

force  may  be  used,  when  7547 

information  to  person  arrested.  .7545 

magistrate  may  order  7542 

neglect  of  persons  to  assist  in.. 651/ 
officer   to   receipt   for  property 

taken   8243 

on  bench  warrant  to  appear  for 

judgment  7988 

recapture  after  ecape  or  rescue. . 

 7559-7560 

refusal  to  make,  penalty  6510 

restraint  allowable  7539 

summoning  assistance.  7543 

warrant  to  be  shown  .....7546 

weapons  may  be  taken  7550 

without     warrant,     taking  to 
magistrate   7552 

ARREST  AND  BAIL 

in  criminal  proceedings,  see  Ar- 
rest; Bail 

arrest  in  civil  actions 

advance    of    board    money  by 

creditor  5086 

— security  for  board  8540 

affidavit  for  arrest..  4243 

arrest,  how  made....  4246 

— in  action  for  taxes  1820 

— in   action   for  usurpation  of 

office  or  franchise  4613 

— in  civil  action  4240 

— in  forcible  entry,  etc  5101 

— in  justice  court  4680-4685 

bond  for  arrest  4244 

custody  of  defendant  4247 

— of  sheriff  on  arrest  2042 

escape,  liability  of  sheriff. 2030,  4263 

— judgment  against  sheriff  4264 

grounds  for  arrest  4241 

order  for  arrest  required  4242 

— made  on  holidays  3336 

— time  of  making  and  contents. 4245 

rescue,  liability  of  sheriff  2031 

return  of  order  and  bail  bond.. 4254 
vacation  of  order  of  arrest. 4265-4265 
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Section 

ARREST  AND  BAIL — Contd. 

witnesses  privilege**  tvom  arrest. 6092 
— arrest  may  be  discharged ....  6095 

bail  on  civil  arrest 

acceptance  or  refusal  of  bail  4254 


action  against  bail  4252 

allowance  of  bail  4&58 

bail,  how  given  4249 

deposit  in  Tieu  of  bail  4259-4260 

exoneration  of  bail  4251-4253 

exoneration  of  sheriff  4258 

justification  of  bail,  how  made.  .4257 

— notice  4255 

qualifications  of  bail  4256 

reduction  of  bail  4266 

right  to  bail  4248 

satisfaction   of  judgment  from 
deposit   4262 


substituting  bail  for  deposit. . .  .4261 
surrender  of  defendant  by  bail.  . 
 4250-4251 

discharge  from  civil  arrest 

by    failure    to    advance  board 


money   5086 

by  order  of  plaintiff  5Q85 

examination  of  debtor  5078 

exemption  from  arrest  after  dis- 
charge  5083 

interrogatories     may    be  pro-. 

pounded   5079 

judgment  remains  in  force  5A84 

notice  of  application  5076 

— service   5077 

oath  prior  to  discharge  5^80 

order  of  discharge  o081 

re-application  for  5082 

right  to  discharge  5075 

ARREST  OF  JUDGMENT 

discharge   or    detention   of  de- 
fendant  7963 

effect  of  allowance  73 02 

grounds  of  motion  7960 

— objection  to  jurisdiction  7750 

in  justice  court,  grounds  for. . .  .8306 
on  motion  of  court  7961 

ARSON 

building  defined  7001 

burning  defined  7004 

burning  insured  property  7009 

burning  property  not  subject  of. 7156 

definition   7000 

degrees  7006-7007 

inhabited  building  defined  7002 

night  time  defined  7003 

ownership  of  building  7005 

punishment  7008 

ART 

injurying  works  of  7170 


ARTICLES  OF  IMPEACHMENT 

see  Impeachment 


Section 

ARTICLES  OF  INCORPORATION 

see  Corporations 

ASSAULT 

administering  drugs  to  aid  in* 


felony   6705 

aiming    and    discharging  fire- 
arms 6707-6709 

beating  with  stick,  etc  6706 

by  officers  6516 

definition   6727 

punishment  for  simple  6728 

security  to  prevent  7389 

with  chemicals  6731 

with  deadly  weapon  6732 

with  intent  to  commit  f  elony.6703-6704 
with  intent  to  kill  6598 

ASSAULT  AND  BATTERY 

assault  defined  6727 

battery  defined  6729 

punishment  for  assault  6728 

punishment  for  battery  6730 

ASSEMBLY 

see  Unlawful  Assembly 
right  guaranteed,  1,  10 


ASSESSMENT 

on  stock  by  corporations,  see  Cor- 
porations 

of  damages  in  condemnation  pro- 
ceedings, see  Eminent  Domain 

of  drainage  district  benefits,  see 
Drainage  Districts 

of  aamages  for  hog  trespass,  see 
Hogs 

of  irrigation  district  benefits,  see 

Irrigation  Districts 
of  damages  for  mining  rights  of 

way,  see  Mines 
of  taxes,  see  Revenue 
of  damages  for  animal  trespass, 

see  Trespassing  Animals 

ASSESSOR 

duties  in  relation  to  licenses,  see 
Licenses 

in  relation  to  poll  taxes,  see  Poll 
Taxes 

relating  to  revenue,  see  Revenue 


bond  1987 

— to  cities  and  school  districts. .  180T 
cannot  succeed  himself,  18,  6 
election,  18,  6 

— when  held   348 

neglect  of  duty  by,  penalty  6984 

office  supplies  1310 

salary  2118 

to  keep  office  at  county  seat.  . .  .1981 
to  reside  at  county  seat  1934 

duties 

duties  in  general  1809 

to  assess  and  collect  taxes  
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Section 

ASSESSOR — Contd. 

— city  bond  taxes   .2337 

— delinquent  road  taxes   882 

— drainage  district  bond  assess- 
ments  2473 

— good  road  district  taxes. ....  .1056 

— municipal  taxes  2235 

— per  capita  tax  in  contract  road 

district   894 

— road  poll  taxes  in  contract  dis- 

— special  school  taxes   623 

to  execute  plats  for  purpose  of 

assessment   2312 

to   give   credit   for   labor  per- 
formed in  lieu  of  special  tax. .  904 

to  make  military  lists   706 

to  pay  municipal  taxes  into  mu- 
nicipal treasury  2266 

fees 

for  issuing  tax  deed. ..........  1763 

for  licenses;  1838 

for  selling  personal  property. ..  1780 

ASSIGNATION 

keeping  houses  for  6842 

ASSIGNEE 

in  insolvency,  see  Insolvency 

bond,  action  on   313 

— to  be  in  name  of  state   313 

of  lessees,  liability  3084 

of  lessors,  liability  to  tenants. .  .3085 

ASSIGNMENT 

in  insolvency,  see  Insolvency 
of  hills  and  notes,  see  Negotiable 

Instruments 
does  not  prejudice  set-off  or  de- 
fense  4091 

of  cross  demands,  does  not  affect 

set-off   4186 

of  debt  carries  security...  3338 

of  mortgage,  recording.  3396 

- — record  not  notice  to  mortgagor. 3397 
preferred  claims,  wages  of  ser- 
vants and  laborers  5145 

ASSOCIATIONS 

see  Corporations 

ASYLUM 

see  Insane  Asylums 

ATTACHMENT 

see  Garnishment 
for  contempt,  see  Contempt 
against  absent  jurors,  see  Jurors 
to  enforce  delivery  of  books  and 
papers  to  officers,  see  Officers 
against  witnesses,  see  Witnesses 

affidavit  4303 

allowance  of  claim  for  wages... 5147 

bond  4304 

— action  on  4317 


Section 

ATTACHMENT — Contd, 

claim  by  third  person  4314 

collection  of  debts  ..4312 

collection  of  deficiency  after  sale.4316 
delivery  of  writ  by  sheriff  to 

successor   2045 

discharge  for  irregularity  4323 

— of  lost  lien  on  real  estate  4325 

— on  giving  bond  4319-4320 

— on  judgment  for  defendant. . .  .4318 

— order  filed  with  recorder  4324 

execution  of  writ  ....  4307 

in  action  for  recovery  of  license 

tax   , .  1835 

in  action  for  taxes  .1-820 

in  action  for  taxes  on  livestock..  1666 

in  justice  court  4686-4889 

inventory  and  memorandum. . .  .4311 
of  mortgaged  personal  property, 

proceedings  on  sale  3411 

of  peddlers'  deposit..  1533 

order  for  sale  of  property  4312 

orders  at  chambers..  3890 

pro  rating  of  proceeds. • .  4304 

publication  of  notice  4304 

receipt  of  sheriff  as  discharge.  .4312 

return  of  writ  4324 

sale  of  perishable  property  4312 

sale  to  satisfy  judgment  4315 

shares  ©f  stock  may  be  attached .  4306 
toll  road,  etc.,  franchise  subject 

to   1043 

vacation  of  irregular  writ.  .4321-4322 

when  issued  •".  .4302 

writ,  form  4305 

— issuance  on  holidays  3866 

ATTEMPT 

to  escape  from  prison,  see  Escape 
t@   commit   specific   crimes,  see 

specific  heads 
punishable  though  offense  con- 
summated  7234 

punishment  for  7235 

resulting  in     different  crimes, 
punishment  7236 

ATTEMPT  TO  KILL 

assault  with  intent  65?S 

by  administering  poison  6597 

ATTENDANCE 

of  jurors,  see  Jurors 

of  witnesses,  see  Witnesses 

ATTORNEY  GENERAL 

bond    143 

direction  by  governor   90 

election  of,  when  held   349 

expenses    274 

— of  attendance  on  labor  com- 
mission  1442 

qualifications,  4,  3 

reports   142 
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Section 

ATTORNEY  GENERAL — Contd. 
salary,  4,  19 

— same   274 

temporary  inability,  acting  offi- 
cer  332 

to  reside  and  keep  office  at  Boise.  252 
vacancy  filled  by  appointment, 
4,  6 

conduct  of  suits 

may  employ  counsel  in  prosecu- 
tion of  delinquent  revenue 
officials  1827 

may  procure  subpoenas  without 
prepaying  officers'  fees  2128 

need  not  repay  witness  fees. . .  .6143 

to  conduct  suits  brought  by  bank 
commissioner   3010 

to  foreclose  school  fund  mort- 
gage 1642 

to  prosecute  officers  violating  the 
provisions  governing  sale  of 
pamphlet  publications   343-b 

to  recover  unclaimed  property  of 
decedent  5716 

to  represent  medical  board  in  Su- 
preme Court  1355 

to  represent  state  in  land  suits.  .1561 

to  sue  for  forfeiture  of  state 
highway  lease  1074 

— for  penalties  incurred  by  for-  - 
eign  bank  2984 

— for  occupation  of  state  lands 
without  lease  1578 

— for  usurpation  of  office  or 
franchise,  when  4612 

— insurance  companies  failing  to 
pay  gross  earnings  tax  2867 

— officers  neglecting  to  perform 
transfer  tax  duties  1896 

— state  depositories   129 

— to  enjoin  non-complying  fra- 
ternal insurance  companies 
from  doing  business  2901 

— to  recover  penalties  from  mine 
owners    205 

duties  in  general 

duties   142 

approval    of    state  depository 

bonds  and  securities  127-129 

is  judge  advocate  "of  militia. . . .  685 

to  advisa  state  engineer   158 

to  aid  state  examiner  and  prose- 
cute offenses   186 

to  approve  bond  of  bank  com- 
missioner   191 

to  assist  dairy,  food  and  oil  com- 
missioner  1121 

to  assist  labor  commission.  .1436-1439 
to  enforce  compliance  with  orders 

of  state  examiner   176 

to  fix  rate  of  interest  to  be  paid 
by  state  depository   127 


refer  to  constitution] 

Section 

ATTORNEY  GENERAL — Contd. 
to  investigate  state  depositories 

and  securities..."   131 

to  pass  on  supplies  for  institu- 
tions  865 

member  of  state  boards 

of  board  of  education,  9,  2 

— same   558 

of  board  of  equalization,  7,  12 

— same  1702 

of  board  of  pardons,  4,  7 
of  land  board,  9,  7 

— same  1558 

of  soldiers'  home  trustees   794 

of  state  board  of  canvassers....  450 

of  state  board  of  health  1080 

of  state  library  commission   672 

of  state  prison  board,  4,  18 
— same,  10,  5 

— same  8461 

ATTORNEYS  AT  LAW 

see  Counsel 

appointment  in  probate  proceed- 
ings  5669 

authority  of  3998 

change  of  3999-4000 

civil  arrest,  fraudulent  applica- 
tion of  funds  4241 

confidential  communications  5958 

conviction  of  felony  4003 

defense  of  proceedings  prosecut- 
ed by  partner,  penalty  6525 

duties  3997 

exempt  from  jury  duty  3943 

judge  not  to  have  partner  3903 

may  defend  themselves  against 

prosecutions  by  partner  6526 

may  verify  pleadings,  when  4199 

may  visit  defendant  on  arrest. .  .7529 
name  and  residence  to  be  in- 
dorsed on  summons  4140 

notice  to  appoint  another  4001 

partner  of  prosecuting  attorney 

not  to  conduct  defense  2084 

purchase  of  claims  by,  penalty.  .6524 
refusal    to    pay    over  money, 

penalty   6523 

resident  attorney  to  sign  plead- 
ings and  summons  4198 

admission  to  practice 

admission  on  certificate  3994 

certificate  of  admission  3992 

clerk  of  supreme  court  must  not 

practice   217 

oath  and  fee  3993 

persons  entitled  to  admission.  .  .3990 
practicing  without  license  a  con- 
tempt .   3996 

qualifications  and  examinations. 3991 
roll  to  be  signed  3995 
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[sections  below  3800  in  vol.  1] 


Section 

ATTORNEYS  AT  LAW — Contd. 

disbarment 

accusation   4005 

— verification  of  4006 

answer  4009 

appearance  of  accused  4008 

citation  to  answer  4007 

depositions  4013 

grounds  4002 

judgment  of  conviction  4014 

objection  to  accusation  4010 

plea  and  trial  4012 

fees  and  compensation 

in  action  to  enforce  logging  lien. 5137 
in  action  to  enforce  mechanics' 

lien   5121 

in  partition  proceedings  4604 

in  suits  for  wages  4919 

measure  and  mode  of  compensa- 
tion  4900 

not  entitled  to  witness  fees  6142 

ATTORNEYS  IN  FACT 

see  Power  of  Attorney 

acknowledgment  by..  3132 

conveyance  by  3110 

power  to  be  recorded  before  con- 
veyance by  3154 

ATTORNMENT 

unnecessary  on  conveyance  of 
rents,  reversions  and  remain- 
ders  ...3118 

AUCTIONEER 

license,  amount  1839 

penalty  for  violations  1262 

recorder  to  keep  register,  when.  .1230 
register  open  for  inspection.  ...  12  30 
to  register  sales  of  live  stock 

  1258-1259 

violations  of  law,  penalty  G387 

AUDITOR 

see  State  Auditor 
— County  Auditor 

AUTHENTICATION 

of  certificate  of  acknowledgment.3134 
of  commissioner's  certificate  to 

take  depositions  6068-a 

must  bear  seal   ..3875 

of  foreign  affidavit  6058 

of  foreign  justice's  judgment. . .  .5981 

of  judicial  records  '  5974 

— of  foreign  country  5975 

of  official  documents  5977 

of  papers  by  bank  commissioner.  193 

— by  state  auditor   114 

— by  state  treasurer  117-139 

AUTHORITY 

of  attorneys,  see  Attorneys  at 
Law  


Section 

AUTHORITY — Contd. 

of  agents,  see  Agents;  Factors 
and  Brokers 

of  executors  and  administrators, 
see  Executors  and  Adminis- 
trators 

of  guardians,  see  Guardian  and 
Ward 

of  officers,  see  specific  heads,  e.  g. 
County  Auditor,  etc. 

words  giving  joint,  how  con- 
strued   14 

AUTERFOIS,  ACQUIT  OR  CON- 
VICT 

see  Acquittal 
— Conviction 

AWARD 

see  Arbitration  and  Award 

EADGES 

fraudulent  use  of  fraternal 
badges   7102 

BAGGAGE 

railroads  to  check   2809 

BAIL 

in  civil  arrest,  see  Arrest  and 
Bail. 

admission  to  bail  defined  8100 

admission  of  fugitive  to  bail. . .  .8420 

after  conviction,  right  to  8104 

after  indictment,  form  of  under- 
taking  8115 

— defendant  to  be  taken  before 

magistrate   8112 

— increase  or  reduction   8117 

— qualifications  and  justification.8116 
allowance  on  arrest  of  judgment.7963 

before  conviction,  right  to  8103 

clerk  of  supreme  court  disquali- 
fied as    217 

deposit  in  lieu  of  8120 

— after  giving  bail  .'.  8121 

— applied  on  fine   8122 

— forfeiture   8123 

— return  on  dismissal  of  action. 8214 

— return  on  surrender  8125 

discharge  on  giving  bail   8111 

excessive  prohibited,  1,  6 

exoneration,  after  deposit   8121 

— on  arrest  of  judgment   7953 

— on  commitment  for  insanity ..  8198 

— on  dismissal  of  action  8214 

— on  reversal  of  judgment  8074 

— on  surrender   81'33 

— on  sustaining  demurrer  7747 

forfeiture,      enforcement  by 

action   8127 

— excuse  and  discharge  .8126 

— grounds  and  entry  8126 

— of  deposit  in  lieu  of  bail  8128 

form  of  bail  8108 
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Section 


BAIL — Contd. 
guaranty  of,  1,  6 

habeas  corpus  for  bail  . . .  .8357-8358 

in  capital  cases   8102 

— habeas  corpus  for   8114 

increase  on  arraignment   7719 

in    criminal    action    in  justice 

court   8312 

— pending  appeal   8324 

justification   8110 

nature  of  bail   8105 

notice  of  application,  when  re- 
quired  8106 

obligations  of  bail   8105 

on  appeal,  qualifications  and  how 

put  in   8119 

— who  may  admit  to  8118 

on  attachment  for  contempt .... 

 5159,  5161 

on  bench  warrant  for  arraign- 
ment  7716 

on  discharge  of  defendant  for  of- 
fense in  another  county  .....  7874 
on  postponement  of  preliminary 

examination   7569 

on  resubmission    after  setting 

aside  indictment   7733 

pending  information   7659 

pending   judgment   in  criminal 

action  in  justice  court   8303. 

qualifications  of  bail   8109 

re-admittance    after  recommit- 
ment  8133 

—form   ...8135 

— qualifications  and  how  put  in. 8136 

— who  may  take  bail   8134 

re-commitment  after,  grounds.  .8129 

— arrest   8131 

— commitment   8132 

—order  8130 

surrender  of  defendant  .8123 

— arrest  of  defendant   8124 

— return  of  deposit   8125 

taking  of  bail  defined  .........  8101 

who  may  admit  to  bail  8107 

BAILEE 

embezzlement  by   7069 

refusal  to  pay  over  money  col- 
lected  6523 

BAILIFF 

in  charge  of  civil  jury   4389 

— of  criminal  jury,  oath  7887 

of  supreme  court   3822 

BAILMENT 

see  Liens 
— Pledge 

BAKING  POWDER 

see  Dairy,  Food  and  Oil 

BALLOT 

see  Elections 


Section 


BALLOT  BOX 

see  Elections 


BANK  COMMISSIONER 

see  Banking  Corporation* 
— Banks  and  Banking 

accounting  for  funds  S007 

appointment,  qualifications,  term 

of  office   189 

clerical  assistance    190 

examination  of  banks  and  offi- 
cers  3001-3002 

fee  for  examination  3003 

malicious  liquidation  of  banks, 

penalty  3005 

not  to  disclose  information  .....S008 

oath  and  bond    191 

record  of  official  acts   3008 

reports  of  banks   2999 

reports  to  governor  3000 

salary  and  expenses   192 

seal    193 

to  file  resolution  of  guaranty  and 

trust  company  accepting  law.. 2962 
to  issue  certificates  of  authority.2975 
to  require  impairment  of  capital 

to  be  made  good   3004 

to  require  liquidation  of  insol- 
vent banks   3005 

BANKING  CORPORATIONS 

see  Banks  and  Banking 
— Bank  Commissioner 

capital  required   2970 

— when  to  be  paid  ....2973 

certificate  of  authority  2975 

delinquent  stock,  how  sold  2974 

directors,  number  2970 

— qualifications  and  oath  2980 

dividends  and  surplus  2981 

filing  of  articles   2970 

foreign  bank,  capital  required.  .2983 

—definition   • . .  2982 

penalties   2984 

real  etate,  limitations  on  owner- 
ship  2978 

stock-book   2977 

stockholders,  liability   2979 

transfer  of  stock,  purchase  by 

bank  2976 

unauthorized      transactions  of 
business  prohibited  2971-2972 

BANK  STOCK 

see  Banking  Corporations 
for  taxation  of,  see  Revenue 

BANKS  AND  BANKING 

see  Bank  Commissioner 
— Banking  Corporations 
accounts  of  persons  under  disa- 
bility  298f 

application  of  law   296^ 

certified   checks   298<$ 

defined  in  county  depository  law.2011 
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[sections  below 
Section 

BANKS  AND  BANKING — Contd. 
defined  in  state  depository  law.  130 
definition  of  banks  and  bankers. 2968 

deposit  of  county  funds  2013-2022 

deposit  of  state  funds  127-136 

depositors  are  preferred  credi- 
tors  ..2990 

disposition  of  unclaimed  deposits 

  2997 

embezzlement  by  banker   7068 

examination  by  commissioner.  .  . 

  3001-3002 

existing  investments  validated. 2996 

impairment  of  capital  3004 

lien  of  banker   3449 

limitation  on  unsecured  loans.  .2987 
liquidation  of  insolvent  banks.. 3005 
loans  to  officers  and  members.  .2989 
officers  of  insolvent  bank  receiv- 
ing deposits,  penalty  7119 

receiving    deposits    when  insol- 
vent,  penalty  2985 

reports  to  commissioner  2999 

reserve  required   2998 

savings    banks,    accounts,  how 

kept   ..2995 

— accounts  of  persons  under  dis- 
ability  2994 

— interest  on  deposits   2993 

— investment  of  funds   2992 

— overdrafts  by  officers,  felony.  .7118 
— pass   books   2991 

BARRATRY 

see  Common  Barratry 

BATTERY 

see  Assault  and  Battery 

BAWDY-HOUSE 

see  Prostitution 

BEES 

duty  bee  inspectors   1330 

destruction  of  box  hives   1338 

destruction  of  diseased  hives..  1329 
failure  to  destroy  infected  hives, 

penalty   1334 

horticultural  inspector  is  bee  in- 
spector  1329 

inspection  of  premises  1333 

inspectors  to  be  notified  of  foul 

broods   ...1332 

inspector    to    destroy  infected 

hives   1335 

inspector  to  disinfect  person  and 

clothing  1339 

notice  of  importation,  inspection.  1337 

report  of  inspector   1340 

sale  of  infected  bees  or  appli- 
ances, penalty   1336 

treatment  of  diseased  colonics. .  1331 

BENCH  WARRANT 

defendant  to  be   taken  before 


3800  in  vol.  1] 

Section 

BENCH  WARRANT — Contd. 

magistrate  for  bail   8112 

in  capital  cases,  custody  of  de- 
fendant  -.  ,...8113 

issuance  on  presentment  . .  7649-7652 

—on  arraignment   7713-7718 

— on  increasing  bail  on  arraign- 
ment  7720 

— to  enforce  attendance  for  judg- 
ment  .7984-7988 

BENEFICIARY 

joinder  of  as  plaintiff  unneces- 
sary  4092 

of  contract,  right  to  enforce  . . .  3313 

BENEVOLENT  CORPORATIONS 

see  Religious,  Social  and  Benevo- 
lent Corporations  • 

BETTING 

see  Gaming 

BIAS 

see  Challenges  to  Jury 

BIDDER 

at    private    sale    of  decedent's 

property   5517 

defaulting  at  sheriff's  sale  ....4485 

BIGAMY 

see  Polygamy 

BILL 

see  Negotiable  Instruments 
.for  legislative,  see  Bills 

BILL  OF  ATTAINDER 

prohibited,  1,  16 

BILL  OF  COSTS 

see  Costs 

BILL  OF  EXCEPTIONS 

see  Exceptions 

in  civil  cases 

decisions  made  after  judgment. 4431 
exceptions  to    certain  matters 

need  not  be  included  ........  4427 

extension  of  time  for  preparing. 4932 

service  and  amendments  4430 

settlement  of   4429 

— after  judgment   4430 

- — by  judicial  officer   4133 

— bv  supreme  court   4432 

— on  death,  absence  or  removal 

of  judge   4433 

in  criminal  cases 

evidence  to  be  contained  in  bill. 7945 

extensions  of  time  7941 

notice  of  settlement   7941 

presentation   for   settlement.  ...  7941 
requested  charges  not  to  be  in- 
cluded  7946 

settlement  by  supreme  court. . .  .7944 
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[black  face  figures 
Section 

BILL  OF  EXCEPTION'S — Contd. 

signature  and  filing   7941 

time  for  service   7941 

to  rulings  not  made  during  trial, 
settlement  7944 

BILL  OF  EXCHANGE 

see  Negotiable  Instruments 

BILL  OF  PARTICULARS 

in    justices'    courts,  complaint 

may  be  copy  of   4668 

need  not  be  pleaded  4209 

proceedings  for  obtaining   4209 

BILL  OF  SALE 

transfer  in  writing  is   3101 

BILLIARD  TABLES 

license  for   1841 

BILLS 

see  Statutes 

alteration  of,  penalty   6410 

— of  enrolled  copies   6411 

amendment  or  rejection,  3,  14 
delivery  to  secretary  of  state,  .  .  79 
disapproval    after  adjournment 

of   legislature    67 

majority  to  concur  in,  3,  15 
may  originate  where,  3,  14 
manner  of  passage,  3,  15 
must  be  printed,  3,  15 
necessary  for  passage,  3,  15 
origin  and  amendment,  3,  15 
printing,  3,  15 

return    during    legislative  ad- 
journment   66 

revision  by  title  prohibited,  3,  18 
signature  by  presiding  officer, 
3,  21 

veto  power  of  governor,  4,  10 
BILLS  AND  NOTES 

see  Negotiable  Instruments 

BIRTHS 

register  to  be  kept   1088-1090 

BLANKS 

for  elections,  see  Elections 
for  licenses,  see  Licenses 
for  poll  taxes,  see  Poll  Taxes 
for  revenue,  see  Revenue 
likewise  see  other  specific  heads 
justice  court  process  not  to  con- 
tain  4772 

BOARD  OF  EDUCATION 

see  Schools 

conduct  of  teachers'  examina- 
tion   560 

constitutes  commission  of  sum- 
mer normals    533 

constitution  of  board,  9,  2 

— same    558 

issuance  of  teacher's  certifi- 
cates and  diplomas  561-563 


refer  to  constitution] 

Section 

BOARD  OF  EDUCATION — Contd. 

may  appoint  secretary    558 

may  authorize  co.  supts,  to  grant 
certificates  to  normal  and  col- 
lege graduates   593 

may  revoke  state  certificates  and 

diplomas    564 

meetings    559 

revocation  of  certificate  of  nor- 
mal and  college  graduates  . . .  593 
to  appoint  text  book  commission- 
ers  572 

to  apportion  teachers'  institute 

fund    561 

to  arrange  for  educating  deaf, 
dumb  and  blind    800 

BOARD  OF  EXAMINERS 

action  on  claims    146 

claims  to  be  verified    146 

constitution  and  powers,  4,  18 

may  make  rules   148 

organization    144 

sessions    145 

claims  to  be  audited — 
— bills  of    live     stock  sanitary 

board   1155 

— claims  against  academy   551 

— claims  against  Albion  normal.  521 
— claims  against  library  commis- 
sion   674 

— claims  against  North  Idaho  in- 
sane asylum   789 

— claims    for    appraisement  of 

state  land   1569 

— claims  for  refund  of  purchase 

money  or  rent  of  state  lands.  .1575 
— claims  for  taxes  on  lands  ac- 
quired by  state   1640 

— claim  of  sheriff  for  state  com- 
pensation  2041 

— clerical    assistance    of  bank 

commissioners    190 

— expenses  for  capitol  building. .  87 
— expenses  incurred  by  secretary 
of  state  in  distributing  laws, 

etc   98 

— expenses  of  land  board  1568 

— expenses  of  penitentiary  war- 
den relative  to  female  con- 
victs 8518 

— expenses  of  trials  for  escape. 6458 
— expenses  under  Carey  act....  1627 
— expenses  of  attorney  general. .  142 
— expenses    of    state    board  of 


health   >  1084 

— expenses  of  state  examiner  ...  170 
— expenses  of  text  book  commis- 
sioners   583 

— expenses  of    veterinary  sur- 
geon    1158 

— expenses  under  depository  law  131 
— highway  commission  claims..  1065 
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i  Section 

BOARD  OF  EXAMINEES — Contd. 
— industrial      training  school 

claims    811 

—printing  claims  of  state  supt.  571 

— summer  normal  claims    544 

reward  for  capture  of  escaped 

convict   ..8501 

— services  of  executive  agents  in 

extradition  proceedings   8425 

to  pass  upon  the  costs  of  water 

right  survey   4520 

BOARD  OF  LAND  COMMISSION- 
ERS 

see  Carey  Act  Land 
— State  Lands 

constitution  of  board   1558 

constitution  and  powers,  9,  7 
control  of  foreclosed  and  escheat- 
ed lands    602 

duties  with  respect  to  lands,  9,  8 

fees   1566 

— under  carey  act   ..1632 

expenses,  how  audited  and  paid. 1568 
may  accept  conveyance  in  satis- 
faction of  school  fund  mort- 
gage  1641 

may  grant  reservoir  and  ditch 

rights-of-way   1635 

may    grant    rights-of-way  for 

highways,  railroads,  etc  1637 

may  lease  state  lands  1572-1577 

may  sell  timber  on  installments.  1599 
may  pay  taxes  on  lands  acquired 

by  state  1640 

may  reserve  reservoir  sites  from 

sale   1636 

may  withdraw  lands  for  park 

purposes  ...1639 

meetings  and  records   ...1560 

officers  .1559 

office  to  be  provided   1558 

papers  and  securities  to  be  de- 
posited with  treasurer      1567 

register,  appointment,  duties  and 

compensation   1562 

- — bond  and  reports   1563 

—duties   concerning   Carey  act 

land   1614 

— to  hear  contests  1562 

report  under  Carey  act  1633 

sale  of  state  land  1579-1584 

state  engineer  to  draw  maps  for.  160 
to  act  on  application  for  pur- 
chase of  timber   1593 

to  appoint  commissioner  and  as- 
sistants  1564 

to  cause  abstracts  to  be  made  .  .1570 
to  contract  with  irrigation  dis- 
tricts for  improvement  of  state 
land  included  in  district  ....2439 

to  decide  land  contests  1562 

to  define  fire  districts  and  ap- 


Section 


BOARD  OF  LAND  COMMISSION- 
ERS— Contd. 

point  wardens   1604 

to  determine  claims  to  land  1585 

to  direct  foreclosure  of  school 

fund  mortgages   1642 

to  employ  persons  to  carry  out 

forest  fire  law   1612 

to  have  land  appraised  .......1569 

to  invest  proceeds  of  sales  ....1587 

to  keep  record  of  North  Idaho 

insane  asylum  lands  . .  785 

to  manage  Carey  act  lands  1613 

to   set  apart  lands  for  indus- 
trial training  school    821 

BOARD  OF  PARDONS 

see  Remittances,  Commutations 
and  Pardons 

action  on  applications   8251 

commutation  of  penitentiary  to 

training  school  sentence   828 

constitution  and  powers,  4,  7 
has    custody    of    paroled  con- 
victs  8260 

may  administer  oaths  and  issue 

subpoenas   8256 

matters  considered  on  parole  ap- 
plication  8263 

may  establish  grades  of  priso- 
ners  . .  ....8264 

may  make  rules  8258 

may  parole  convicts   8259 

president  and  secretary   8249 

proceedings,  4,  7 

record  of  proceedings   8249 

sessions  of  board   8248 

BOARD     OF     STATE  PRISON 
COMMISSIONERS 

see  Penitentiary 

audit  and  report  of  finances.  . .  .8457 
constitution  and  powers,  4,  18 
— same,  10,  5 

provision  for  care  of  prisoners. 8461 
female  convicts,  contracts  for  the 

care  of   8515 

— expiration  of  contract   8518 

general  powers  of  board  8461 

inquiry  into  misconduct  of  pen- 
itentiary officers   8463 

— examination  of  witnesses  .  .  .8464 
inspection   of  penitentiary  and 

books   8465 

may  offer  reward  for  capture  of 

escaped  convict   8500 

may  prescribe  rules  and  regula- 
tions  8460 

may  require  reports  from  war- 
den  8462 

may  use  labor  of  convicts  on 

penitentiary  ground   8493 

meetings  of  board   8462 

report  to  governor   8467 
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Section 

BOARD     OF     STATE  PRISON 
COMMISSIONERS — Contd. 
to  appoint  warden  and  physician 

  8471-8472 

to  approve  appointments  by  war-1 

den   8472 

to  certify  to  expenses   8479 

to  dismiss  officers  interested  in 

contracts   8484 

to  establish  rules  for  visitors.  .8466 
to  file  statements  of  warden ....  8479 
to  fix  number  of  assistant  keep- 
ers and  guards  8470 

to  prescribe  rules  of  government 

and  discipline   8492 

to  provide  apparatus  for  execut- 
ing death  sentence   8021 

to  provide  warden's  quarters . . .  8473 
warrants  for  expenses   8469 

BOARDING  HOUSES 

see  Inn  Keepers 

BOARDS,  OFFICIAL 

board  of  arbitration,  see  Labor 
Commission 

board  of  county  commissioners, 
see  County  Commissioners 

board  of  canvassers,  see  Elec- 
tions 

board  of  dairy,  food  and  oil  com- 
missioners, see  Dairy,  Food 
and  Oil 

board  of  dental  examiners,  see 

Dentistry 
board  of  election,  see  Elections 
board  of  equalization,  see  Rev- 
enue 

board  of  examiners  in  optometry, 
see  Optometry 

board  of  horticultural  inspection, 
see  Horticulture 

board  of  irrigation,  see  Water 
Rig  lit  s  and  Irrigation 

board  of  medical  examiners,  see 
Medicine  and  Surgery 

board  of  osteopathic  examina- 
tion, see  Osteopathy 

board  of  pharmacy,  see  Phar- 
macy 

board  of  public  instruction,  see 

Board  of  Education 
board  of  text  book  commission- 
ers, see  Text  Books 
BOISE 

seat  of  government,  10,  2 
BOISE  BARRACKS 

cession  to  United  States   27 

BONA  FIDE  PURCHASER 

of   negotiable   instruments,  see 

Negotiable  Instruments 
of  real  property  after  unrecorded 

transfer   3160 


Section 

BONA  FIDE  PURCHASER — Contd, 

protection  against  prior  convey- 
ance  3114 

— against  vendor's  and  vendee's 
t  liens   ..  .3443 

title  unaffected  by  fraud  in  con- 
veyance  3172 

BONDS 

see  Arrest  and  Bail 
— Bail 

— Official  Bonds 

— Security  to  Keep  the  Peace 

— Sureties 

see  also  County  Bonds 

— Municipal  Bonds 

— School  District  Bonds 

agreement    for    protection  of 

surety   2947 

application  for  release  of  surety.2946 
accompanying  bid  to  lease  state 

highway   1070 

actions  on  judicial  bonds   313 

defined  in  county  depository  law.2017 
defined  in  state  depository  law. .  130 

extension  of  time  for  filing  4932 

for  appearance  of  witnesses  on 

criminal  appeal  from  justice 

court   8322 

for  attachment  4304 

— in  justice  court  4687 

for  bail  in  civil  arrest  4249 

for  care  of  delinquent  child. . .  .8333 

for  civil  arrest  4244 

— in  justice  court  4682 

for  claim  and  delivery  4274 

— re-delivery  bond  4276 

for  costs  4915 

for  costs  in  election  contest. ..  .5033 
for  costs  in  road  proceedings...  918 

for  discharge  of  attachment  4320 

for  expense  of  road  survey   935 

for  injunction  4291 

general  form  4933-a 

in  election  contest,  cost  bond  on 

apeal   5052 

in  justice  court,  deposit  in  lieu 

of   4778 

in  quo  warranto  4619 

judicial  bonds  to  run  to  state..  313 

of  assignee  in  insolvency  5882 

of  bridge  and  ferry  keepers. ...  1020 

of  county  depositories  2015 

of  employment  agents  1444 

of  executors  and  administrators. 5371 
of  good  road  district  contractor .  1060 

of  guardian  of  minor  5777 

of  lessee  of  state  highway  1072 

of  publisher  of  supreme  court 

reports    228 

of  receiver   4332 

of  state  depositories   129 

of  testamentary  guardian  5782 
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[sections  below  3800  in  vol.  1] 
Section 


BONDS — Contd. 

of  toll  road  company...   999 

on  appeal,  contents,  deposit  in 

lieu  of   4809 

— from  justice  court  ...4842 

— in  election  contest,  super- 
sedeas  5050 

— in  probate  matters  4834-4835 

on  bid  to  lease  road   966 

on  distribution  of  legacies  be- 
fore settlement   5624 

on  lease  of  roads   967 

on  postponement  of  trial  in  jus- 
tice court   4705 

premium  paid  for  company  bond 

taxable  as  costs  2948 

territorial  pass  to  state,  21,  4 
to  preserve  attachment  on  ap- 
peal  4814 

who  not  required  to  give  bond.  .4935 

BOOKS 

for  use  as  evidence,  see  Evidence 

of  law  library,  see  Law  Libraries 

of  officers,  see  specific  heads,  e.  g. 
County  Auditor,  etc. 

of  supreme  court  reports,  see 
Reports,  Supreme  Court 

of  record,  see  Recording  Trans- 
fers 

— Recorder 

— Records 

BOOMS 

are  nuisances,  when   873 

companies'      franchises  cease, 

when   2831 

companies  may  condemn  land.  .  .2830 
companies  not  to  take  tolls  be- 
fore license  granted  2830 

individual    owners    subject  to 

same  law  as  corporations.  . .  .2832 
must  permit  passage  of  timber . .  872 

BOUNDARIES 

of  counties,  see  County  Bound- 
aries and  County  Seats 

of  drainage  districts,  see  Drain- 
age Districts 

of  election  precincts,  see  Election 
Precincts 

of  irrigation  districts,  see  Irriga- 
tion Districts 

of  school  districts,  see  Schools 

likewise  see  other  specific  heads 

co-terminous  owners  to  main- 
tain  3094 

defacing  monuments,  penalty ...  7160 

of  state,  17,  1 

BOUNTIES 

for  destruction  of  wild  animals.  1935 
on  cougars,  lions  and  panthers.  1939 
proof  of  claim  for  bounties. ...  1937 
special  tax  for  bounties  1936 


Section 


BOWLING  ALLEY 

license  for   


1841 


6926 


BRAKEMAN 

violation  of  duty  by  

BRANDS 

see  Marks  and  Brands 

BREACH  OF  PEACE 

see  Disturbance  of  Peace 
— Security  to  Keep  Peace 

BREACH  OF  PROMISE 

arrest  in  action  for   .4241 

trial  private  when.*  3861 

BRIBERY 

bribe  denned   6301 

forfeiture  of  office  on  conviction. 6436 
incriminating  testimony  may  be 

required   .  6437 

of  county  or  municipal  officers . .  6528 

of  electors  6364 

of    county    treasurer    by  de- 
pository  2021 

of  executive  officers  6380-6381 

of  judicial  officers  6430-6431 

of  legislative  members  6412-6413 

of  state  treasurer  by  depository.  134 
of  witnesses  6504-6505 

BRIDGES 

see  Toll  Bridges  and  Ferries 
aid  in  construction  by  cities. . .  .2242 
bridge  taxes  in  cities,  how  ap- 
plied  2242 

bridges   over   passageways  for 

stock    961 

bridges  over  ditches  across  high- 
ways   951 

building  over  ditches  3310 

construction  by  toll  roads   991 

construction  and  repair   936 

contract    for    construction  and 

repair    938 

driving  faster  than  walk   956 

fortification  for  traction  engines.  963 

malicious  injuries  to  7133 

—penalty   7162 

petition  for  construction   940 

— hearing   941 

petition  for  repair   939 

railroads    may    construct  over 

navigable  streams   27PS 

report  of  road  overseer   942 

special  tax  for  bridges   937 

BROKERS 

see  Factors  and  Brokers 

BUILDING 

see  Arson 
— Burg  lary 
— Burning 

to  be  provided  with  fire  escapes.  1550 
destroying  or  injuring...  7157 
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[black  face  figures 
Section 

BUILDING-    AND  LOAN"  COR- 
PORATIONS 

see  Land  and  Building  Corpora- 
tions 

BUILDING  CORPORATIONS 

see  Land  and  Building  Corpora- 
tions 

BULLS 

see  Sires 

for  liens  for  service,  see  Liens 

BURDEN  OF  PROOF 

as  to  discovered  vein  in  mining 


tunnel  3239 

cancellation  of  negotiable  instru- 
ment by  mistake  3580 

mitigating      circumstances  in 

murder   7366 

of  want  of  consideration  3315 


BUREAU    OF  IMMIGRATION, 
LABOR  AND  STATISTICS 

assistance  of  county  officers. ..  .1420 
bureau  established,  13,  1 
compilation  of  labor  statistics.  .  1425 
commissioner,   appointment  and 


duties,  13,  1 

— appointment  and  salary  1418 

— duties  and  compensation,  13,  8 
distribution  of  advertising  mat- 
ter  1422 

duties  of  commissioner  1419 

establishment  of  bureau  1417 

exhibits  of  products  1421 

exoenses  of  office  1423 

office   and   records   of  commis- 
sioner  1418 

report  of  commissioner  1424 

BURGLAR'S  TOOLS 

possession  of,  penalty  7022 

BURGLARY 

definition   7014 

degrees   7015 

night  time  defined  7017 

possession  of  burglarious  imple- 
ments  7022 

punishment   7016 

BURNING 

see  Arson 

of  electric  plants  or  transmission 

lines   7176-7177 

of  insured  property  7000 


of  property  not  subject  to  arson, 7150 

BUTTER 

see  Dairy,  Food  and  Oil 

BUTTERINE 

see  Dairy,  Food  and  Oil 

BUSHELS 

see  Weights  and  Measures 


refer  to  constitution] 

Section 


BUYING  DEMANDS 

in  suit,  by  attorney  6524 

BY-LAWS 

see  Corporations 

CALENDAR 

causes  dropped  from,  when  4370 

entry  of  causes  4370 

of  criminal  actions  7788 

— order  of  trying  cases  7789 

CAMP  FIRES 

notice  to  extinguish  1926 

CAMP  MEETING 


selling  liquor  or  merchandise  at. 
 6321-C822 

CANAL 

see  Ditches 

— Water  Rights  and  Irrigation 

CANAL  CORPORATIONS 

see  Water  and  Canal  Corpora  < 
Hons 

CANCELLATION 

of  taxes,  see  Revenue 
of  wills,  see  Wills 

CANDY 

see  Dairy,  Food  and  Oil 

CANVASS 

of  election  returns,  see  Elections 

CANVASSERS 

of  election  returns,  see  Elections 


CAPITOL  BUILDING 

audit  of  expenses  for   87 

board  of  trustees  86-87 

insurance  of    87 

janitor    88 

night  watchman    89 

offices  to  be  provided  in  254 

CAPITOL  OF  STATE 

location    22 

CARCASS 

leaving   near   highways,  dwell- 
ings, etc  6934 

removal  of  hides  from,  penalty. 6870 
public   exposure   or  destruction 
of,  penalty  6914 


CARDS 

see  Gaming 


CAREY  ACT  LANDS 

see  Board  of  Land  Commission* 
ers 

acceptance  of  Carey  act  1613 

adverse  report  by  state  engineer .  1620 
application     for  appropriation 

permit   1617 

application  to  enter  1^26 

approval  of  proposal  1G19 
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[sections  below 
Section 

CAREY  ACT  LANDS — Contd. 

bond  of  contractor  1622 

certified    check    to  accompany 

proposal  1616 

contract    with    proposed  con- 
tractor  1621 

disposition  of  proceeds  of  sale..  1627 
duties  of  register  of  land  board.  1614 

fees  of  land  board  .1632 

final  proof  by  settler   .1628 

forfeiture  of  contract. .........  1623 

issuance  of  patent  1629 

land  board  to  prescribe  rules...  1631 
lien    of    water    contract,  fore- 
closure 1629 

notice  of  opening  for  settlement .  1625 

price  of  sale   .1626 

proposals  to  construct  irrigation 

works   1615 

reclamation  by  settler  1628 

report  by  state  engineer..  1618 

reports  of  contractor.  .........  1631 

report  of  land  board   .1633 

rights-of-way  for  canals.  ......  1630 

suits  by  land  board   .1634 

sale  of  forfeited  contract  1623 

state  not   responsible  for  con- 
tractor's default  1624 

terms  of  contract. .............  1622 

CARRIER,  COMMON 

see  Railroad  Corporations 
— Railroads 

discriminations  and  preferences 
prohibited,  11,  6 

legislative  control,  11,  5 

may  hold  and  sell  property  for 
charge   .....1546-1547 

railroads,  transportation  and  ex- 
press companies  are,  11,  5 

transporting    livestock  without 
constable's  certificate  ....... .1247 

CARS 

see  Railroads 

running    freight    before  pas- 
senger   ..6925 

CASE,  AGREED 

see  Submission  of  Controversy 

CASKS 

false  stamping   7108 

CATTLE 

see  Estrays 

— Livestock 

— Marks  and  Brands 

— Slaughter  of  Cattle 

—  Trespassing  Animals 

CAUSE  OF  ACTION 

see  Action 

CEIXETERIES 

cities  may  establish  2238 

— may  issue  bonds  2315 


3800  in  vol.  1] 

Section 

CENSUS 

of  deaf,  dumb  and  blind  803-804 

of  school  children   625 

CERTIFICATE 

of  acknowledgments,  see  Ac- 
knowledgments 

of  incorporation,  see  Corpora- 
tions 

of  stock,  see  Corporations 

of  elections,  see  Elections 

to  depositions,  see  Depositions 

of  instruments  of  evidence,  see 

Evidence 
of  sale  on  execution,  see  Execu- 
tion 

of  marriage,  see  Marriage 

of  proof  of  instrument,  see  Proof 

of  Instrument 
of  tax  sales,  see  Revenue 
of  school  teachers,  see  Schools 
of  special  partners,  see  Special 

Partnership 
as  to  water  rights,  see  Water 

Rights  and  Irrigation 
for  certificates  given  by  specific 

officers  for   specific  purposes, 

see  specific  heads 
of  probable  cause..  8048 

CERTIORARI 

see  Review,  Writ  of 

CHALLENGES 

to  fight,  see  Disturbance  of  Peace 
of  voters,  see  Elections 
to  fight  duels,  see  Duels 

CHALLENGES  TO  JURY 

civil 

challenge  for  cause  4380 

challenge  to  jurors  4379 

how  tried  4381 

in  justice's  court  4718 

peremptory  .....4379 

criminal 

defendants  must  join....  7816 

definition  and  kinds  7815 

order  of  challenges  for  c-^ use. .  .7847 
to  panel,  definition  and  by  wliDm 

taken  7818 

— denial  and  trial  7823 

— discharge  of  jury  7825 

— exceptions   7821 

— for  bias  of  officer  7824 

— grounds   7°1  3 

— in  justices*  courts  8290 

— overruling  or  allowing  excep- 
tions  .7822 

— when  and  how  taken  7820 

to  noil,  alternation  and  exhaus- 
tion of  challenges  for  cause.  .  .7846 
— alternation  of  peremptories.  .7848 
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Section 

CHALLENGES  TO  JURY — Contd. 


— disposition    of    challenge  for 

bias   7843 

— examination  of  jurors  7841 

— examination  of  witnesses. ..  .7842 

— exception  and  denial  7837 

— exemption  not  ground  7335 

— for  cause,  grounds  7831 

— for  implied  bias  7834 

— for  implied  bias,  how  stated.. 7836 
— general  causes  of  challenge.  .  .7832 

— in  justices'  courts  8290 

— instruction  as  to  rights  7826 

—kinds  of  challenge...  7827 

— number  of  peremptories  7830 

— particular  causes  of  challenge. 7833 

— peremptory   7829 

— time  for  challenge  7828 

—trial   7838 

to  grand  jury 

by  whom  made  7607 

decision  on   7611 

form  and  trial  7610 

objections  must  be  taken  by.  . .  .7615 
to  panel,  effect  of  allowance.  . .  .7612 

— grounds   7608 

to  poll,  effect  of  allowance  7613 

— filling  vacancies  caused  by... 7614 
— grounds   7609 

CHAMBERS 

appeal  from  orders  3895 

filing  chambers  orders  3891 

in  other  counties  3893 

jurisdiction  and  powers  of  judge.3890 
motion  for  new  trial  may  be 

heard   4445 

notice  of  hearing  at  3892 

orders  in  divorce  proceedings  at 

chambers   2673 

proceedings    against  delinquent 

children   826 

review  of  corporate  elections.  .  .2735 
writs  of  review,   mandate  and 

prohibition  may  issue  and  be 

heard  at   5000 

CHANGE  OF  NAME 

corporations     may     apply  for 

change   5246 

hearing  and  order  5248 

jurisdiction  in  district  court. ... 5245 

petition  for  change  5246 

petition,  publication  5247 

CHANGE  OF  VENUE 

see  Venue 

CHARACTER 

evidence  of  good  character .....  6084 


CHARGE 

to  grand  jury,  see  Grand  Jury 
to  jury,  see  Trial 


Section 

CHARITABLE  USES 

devises  to   5750 

CHASTITY 

want  of  avoids  promise  to  marry.2618 


CHATTEL  MORTGAGES 

see  Mortgages 

affidavit  and  record  3408 

attachment  of  mortgaged  prop- 
erty 3411 

discharge  on  certificate  3400 

filing  and  indexing  3409 

foreclosure,  modes  of  3412 

foreclosure  by  notice  and  sale, 

affidavit   3413 

— contest  of  3418 

— notice  of  sale  3415 

—sale   3415 

— sale,  return  of  3417 

— service  of  affidavit  and  notice. 3414 
— title  of  purchaser,  bill  of  sale. 3416 
marginal  discharge   3399 


mortgage  on  exempt  property. .  .3407 
property  subject  to  mortgage. .  .3406 
lecord  of  lumber  mortgages. ..  .1503 
removal  of  property  from  county.3410 


sale  or   removal   of  mortgaged 

chattels,  penalty  3419-7100 

time  allowed  to  record  mortgage. 3420 
where  mortgagee  in  possession, 
filing  unnecessary  3409 

CHEAT 


see  False  Personation 
— False  Pretenses 
— False  Weights  and  Measures 


— Frauds 

at  games  5852 

conspiracy  to  6540 

CHECK 

see  Negotiable  Instruments 
certified       checks  enforcible 

against  bank   2988 

certifying  check  on  insufficient 

funds   2988 

CHIEF  JUSTICE 


see  Justice,  Supreme  Court 

CHILD 

see  Adoption 

— Custody  of  Child 

— Illegitimacy 

— Infants 

— Legitimacy 

— Parent  and  Child 

CHILD  LABOR 

complaints  of  violations  of  law.  .1473 
employment  in  mines  prohibited, 
13,  4 

— in  saloons,  etc  1472 

— in  theatres   1471 

— of  children  under  fourteen.  . .  .1466 
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[sections  below 
Section 

CHILD  LAB  OR — Contd. 

— of  children  under  sixteen.  . .1467 

false  swearing  as  to  age  1470 

penalties  for  illegal  employment.1470 

record  of  minor  employees  1468 

working  hours  for  children  1469 

CHILD  STEALING 

enticing  child  from  parents  6800 

venue  of  prosecution  7486 

CHINESE 

cannot  acquire  title  to  land  or 
mining  claims  ......  ...  .2610 

CHLOROFORM 

administering  with  evil  intent.. 6705 

CHOSE  IN  ACTION 

see  Things  in  Action 

CHRISTMAS 

is 

CHURCH  CORPORATIONS 

see   also  Religious,  Social  and 

Benevolent  Corporations 
abeyance   of   title   pending  ap- 
pointment of  successor  3026 

articles  as  evidence  .3024 

— contents   3020 

— how  executed   .3019 

deeds,  etc.,  how  execuced. ..... .3023 

organization  authorized  .......3018 

powers   3021-3022 

seal   3023 

succession  to  corporate  powers.. 3025 

CIGARETTES 

sales  to  minors ...............  6935 

CIRCUS 

licGnsG  f oi?  ••««••••••••••••«••  1841 

CITATION 

contents  and  direction. ........ 5658 

for  production  of  will  5300 

how  served   .5660 

on  contest  of  will  after  probate. 5319 
on  proceedings  for  suspension  of 

executors   5409 

on    settlement    of    accounts  of 

trustees  5617 

publication    against  absconding 

executor   5411 

service  on  absconding  executor.  .5381 
service  on  guardian  for  ward. .  .5673 
to  account  for  decedent's  prop- 
erty in  one's  possession  5434 

to  administrator  on  revocation  of 

letters   5367 

to  embezzler  of  decedent's  prop- 
erty   5432 

— of  ward's  property.   5820 

to   executor  on   application  for 

release  of  sureties  5386 

to  render  account  5588 


3800  in  vol.  1] 

Section 

CITATION — Contd. 

to  require  executor  to  give  addi- 
tional security  5381 

to  require  sureties  to  appear  and 
justify   5377 

when  to  be  served  5H62 

CITIES 

see  Cities  and  Villages 
— City  Council 
— City  Officers 
— Mayor 

— Municipal  Bonds 

— Ordinances 

— Plats 

— Policemen 

— Police  Court 

— Police  Judge 

— Overseer  of  Streets 

— Resolutions 

— Sewers 

— Sidewalks 

— Villages 

adoption  of  village  government. 

 2233-2235 

cities  of  second  class  denned. . .  .2170 

division  into  wards  2171 

enumeration  of  powers  2182 

may   issue   street  improvement 

bonds   2323 

organization     of     village  into 

city   2175-2181 

police  power  2195 

CITIES  AND  VILLAGES 

see  Cities 
— City  Council 
• — City  Officers 
— Mayor 

— Municipal  Bonds 

— Ordinances 

— Plats 

— Policemen 

— Police  Court 

— Police  Judge 

—Overseer  of  Streets 

— Resolutions 

— Servers 

— Side  walks 

— Villages 

annexation  of  adjacent  terri- 
tory  2172 

—effect  of   2174 

— ordinance  to  be  filed  2173 

constitute  road  districts   893 

corporate  name   2273 

incorporation  under  general  laws, 
12,  1 

not  required  to  give  bond  in  civil 

actions   4f>35 

— in  injunction  proceedings  4291 

proceedings,  how  proved  5977 

service  of  process  on  ...,2272,  4144 
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CITIES  AND  VILLAGES — Contd. 
changing-  names 

election  for  change  2281-2283 

expenses  of  election  2285 

order  of  change  2284 

petition   for   change,   notice  of 

election   2281 

rights  unaffected  by  change. ..  .2286 

consolidation 
adjacent  corporations  may  con- 
solidate  2287 

application  of  existing  ordi- 
nances  2295 

consolidated     city     to  assume 

debts   2297 

county   commissioners  to  make 

consolidation  order  2299 

disposition  of  records  of  smaller 

municipality   2296 

first  election  after  consolidation .  2299 
joint    session    of    councils  or 

trustees   2288-2291 

journal  of  proceedings  2294 

ordinance  of  consolidation .  2292-2293 
property   vests    in  consolidated 
city  2298 

finances 

accounts  of  money  2257 

accounts  of  treasurer  2256 

annual  appropriation  bill  2268 

appropriations  for  official  duties 

prohibited   2279 

appropriation  to  precede  ex- 
penditure  2271 

assessor  to  collect  taxes  1804 

borrowing  money  for  repairs. .  .2270 

claims,  how  paid  2264 

— how  presented   2263 

debts  not  to  be  assumed  by  state, 
12,  3 

deposit  of  funds  in  bank  2261 

disposition  of  fines  and  license 

moneys   2204 

estimate  of  expenses  2269 

expenditures  not  to  exceed  ap- 
propriation  2270 

extraordinary  indebtedness,  8,  3 

fiscal  year   2267 

installment  improvement  bonds 
no  part  of  limited  indebted- 
ness  2368 

not  to  aid  corporations,  12,  4 
not  to  lend  credit,  8,  4 
not  to  make  sectarian  appropri- 
ations, 9,  5 
publication    of    financial  state- 
ment  2258-2259 

record  of  outstanding  bonds.  ..  .2277 
special  assessments,  application 

of  proceeds  2272 

taxes,  how  collected  2265 


Section 

CITIES  AND  VILLAGES — Contd. 

— payment  into  treasury  2266 

— power  to  levy,  7,  6 

warrants,  how  drawn  2262 

warrant  redemption  fund  2268 

municipal  elections 

certificates  of  election  2254 

clerk    to     perform    duties  of 

county  auditor   404 

for  adoption  of  village  govern- 
ment   2233 

general  election  law  to  govern.. 2255 
judges  and  clerks,  vacancies. ..  .2247 

notice   2246 

on  organization  of  village  into 

city   2177 

qualifications  of  electors   .2248 

registrars,  appointment  2249 

— compensation   2252 

— oath   2251 

registration,  notice  of  2251 

— books  and  oaths  to  be  supplied.2250 
time  for  holding  2245 

powers 

aid  in  construction  of  bridges.  .2242 
conveyance  of  real  property. . .  .2236 
corporate  powers  in  general. ..  .2236 
disposition      of  discontinued 

streets   2243 

drainage  of  stagnant  water ...  .2241 

enumeration  of  powers  2238 

issuance  of  improvement  bonds. 2315 
may  act  as  drainage  districts.  .2479 
may  construct  sewerage  system. 2342 
may  establish  hospital  for  in- 

fectuous  diseases   1105 

may  establish  libraries  and  levy 

tax  therefor   675 

may  issue  funding  bonds  2315 

may  license  liquor  dealers  1513 

may    make    polic%  regulations, 
12,  2 

may  require  highway  labor  and 

fix  commutation  fee  2240 

may  use  county  jail  2220 

pre-existing  powers  confirmed.  .2237 

regulation  of  huckstering   2244 

sale  of  streets  and  squares  2243 

suppression  of  prostitution  2239 

to  regulate  use  of  streets  by 
water  companies  2840 

CITY  COUNCIL 

constitution  2183 

election    and     qualifications  of 

members   2184 

journal  of  proceedings  2277 

mayor  to  preside  2190 

meetings   21S5 

passage  of  ordinance  over  veto. 2191 
president  to  act  as  mayor,  when. 21 96 
special  meetings,  how  called.  . .  .2193 
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CITY  COUNCIL — Contd. 

to  appoint  library  directors   677 

to  assess  cost  of  street  improve- 
ments 2335-2340 

to  fix  compensation  of  officers. .  .2187 
to  fix    compensation    of  police 
judge  .   2188 

CITY  OFFICERS 

see  Mayor 

— Overseer  of  Streets 
— Police  Judge 
— Policemen 

accounts  and  reports  2194 

appointment,  record  of  votes.  . .  .2275 

attorney,  duties  2278 

clerk,  duties  2277 

— to  perform  duties  of  county 
auditor  in  municipal  elections.  404 

engineer,  duties  2201 

— to  furnish  grades  for  street 

improvement  2327 

enumeration,  election  and  ap- 
pointment  2186 

neglect    to    collect    bond  tax, 

penalty  2321 

not  to  be  interested  in  contracts. 2279 

qualifications  2189 

salaries,  how  fixed   .2187 

— not  to  be  changed  during  term.2280 
treasurer,  deposit  of  money. . .  .2261 

— duties  in  gen^il  ..2256 

— neglect    to    jjuulish  financial 

statement   2260 

— to  keep  account  of  bonds  and 
assessments  payable  in  install- 
ments  2366 

— to  keep  bond  record  2333 

— to  publish  financial  statement  .2258 
■ — to  keep  account  of  bond  pro- 
ceeds  2334 

CIVIL  ACTION 

see  Actions 

CIVIL  CODE 

name  and  how  cited  2600 

CIVIL  DEATH 

of  life  convict  7240 

CIVIL  REMEDIES 

not  affected  by  penal  code  6303 

CIVIL  RIGHTS 

of  convict,  suspension  7339 

CLAIM 

against  cities  and  villages,  see 

Cities  and  Villages 
against  counties,  see  Counties 
against    decedents'    estates,  see 

Decedents'  Estates 
likewise  see  other  specific  heads 

against  state  to  be  verified   146 

exhibition  to  state  auditor   109 

presenting  false  claims  6385 


CLAIM  AND  DELIVERY 

affidavit  of  claim   4272 

bond,  service  of  papers  4274 

claim  by  third  party,  indemnity 

to  sheriff  4281 

concealed  property,  how  taken.. 4279 
custody  of  property  by  sheriff ..  4280 
delivery  of  property  to  plaintiff  .4276 
exception  to  and  justification  of 

plaintiff's  sureties   4275 

in  justice  court  4690 

qualifications     of  defendant's 

sureties  4278 

re-delivery  bond   4276 

— justification  of  sureties  4277 

requisition  to  sheriff  4273 

responsibility  of  sheriff  for  sure- 
ties  4275 

return  of  papers  4282 

value  stated  in  affidavit  not  con- 
clusive against  officer  4229 

verdict   4399 

when  delivery  may  be  claimed.  .4271 

CLERGYMEN 

confidential  relations  and  com- 
munications .5958 

exempt  from  jury  duty  3943 

may  solemnize  marriage  2622 

permitted  to  visit  penitentiary.  .8498 

CLERK 

see  Clerk  of  County  Commission' 

ers 

— Clerk  of  District  Court 
— Clerk  of  Probate  Court 
— Clerk  of  Supreme  Court 
for  clerks  of  election,  see  Elec- 
tion 

for  clerks  of  specific  officers  and 

boards,  see  specific  heads 
embezzlement  by   7070 

CLERK  OF  COUNTY  COMMIS- 
SIONERS 

application  to  for  county  aid. . . . 

 2140-2141 

auditor  is  ex-officio  clerk  1910 

duties  in  general  1911 

to  approve  toll  road  bond   999 

to  attest  county  bonds  1965 

to  certify  compensation  of  elec- 
tion judges    370 

to  certify  to  district  court  appli- 
cations in  which  commission- 
ers are  interested  1957 

to  give  notice  of  equalization  of 

taxes   1728 

to  give  notice  of  special  meet- 
ings  1916 

to  issue  toll  road  license   998 

to  prepare  certificates  of  election 

of  road  overseer   884 

to  prepare  check  lists  of  allowed 
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Sectv>;i 

CLERK    OF    COUNTY  COMMIS- 
SIONERS— Contd. 

claims   1943 

to  preserve  registration  papers. .  397 
to  record  highway  proceedings..  877 
to  sign  road  poll  tax  receipts. . .  .  897 
to  transmit  notices  of  election..  354 
to  transmit  papers  on  appeal .  .  1952 

CLERK  OF  DISTRICT  COURT 

attendance  on  court  2050 

bond   1987 

certificate  of  notaries  to  be  filed 

with   235-241 

change  of  venue,  docketing  judg- 
ment  4128 

collection  of  stenographer's  fee. 3986 
deputies,  appointment  and  com- 
pensation  2119 

— acts  done  through  deputy ...  .2050 

disposition  of  jury  ballots  3971 

disposition  of  money  deposited  in 

court  4340 

duties   as   to   depositions  upon 

written  interrogatories   6070 

duties  in  general  2049 

duty  where  attorney  convicted  of 

felony   4003 

election  and  qualifications,  5,  16 

election,  when  held   348 

indorsement  of  complaint  4139 

entries  on  remittitur  from  su- 
preme court  4826 

failure  to  account  for  fines,  etc., 

penalty   6978 

fees   2121 

is  auditor  and  recorder,  18,  6 
liability    for    neglect    or  omis- 
sion  2051 

may    appoint    deputies,  when, 
18,  6 

may  administer  oaths  6127 

may  issue  alias  summons  4141 

may  issue  blank  subpoena  8148 

may  issue  execution  for  fees. . .  .2131 

may  publish  depositions  60^8-c 

may  take  acknowledgments  3124 

may  take  affidavits  6055 

may  take  depositions  6059 

must  enter  causes  upon  calendar. 4370 

must  keep  seal  3874 

not  to  practice  law  1086 

salary   2118 

to  assign  insolvent's  property  to 

assignee  5884 

to  certify  costs  after  change  of 

venue  in  criminal  cases. 777 1-7779-b 
to  certify  lis  pendens  in  action 

on  official  bond   314 

to  certify  to  disbursing  officer 

when  title  of  office  is  contested.  278 
to  deliver  insolvent's  books  and 

papers  to  assignee  5889 

to  enter  chambers  orders  3891 


Sect  !•.>..! 


CLERK  OF  DISTRICT  COURT— 

Contd. 

to  enter  non-suit  in  register. . .  .4354 
to  enter  submission  to  arbitra- 
tion  5262 

to  enter  verdict  4400 

to  file  certified  copies  of  water 
right  decrees  with  state  engi- 
neer  4622 

to  file  depositions  perpetuating 

testimony   6124 

to  file  designation  of  agent  by 

foreign  corporations  2792 

to  file  oath  and  bond  of  water 

masters   3275 

to  file  return  of  sale  under  chat- 
tel mortgage   3417 

to  file  security  to  keep  peace. . .  .7388 

to  furnish  copy  of  jury  list  3959 

to  give  notice  of  jury  drawing.  .3953 
to  issue  writs  of  attachment. . .  .4303 

to  keep  judgment  book  4454 

to  keep  register  of  actions  4930 

to  keep  roll  of  attorneys  3995 

to  mail  notice  of  application  for 

discharge  of  insolvent  5914 

to  make  out  statements  of  ex- 
pense of  trial  for  escape  6458 

to  prepare  and  certify  list  of 
persons  benefited  by  drainage 

district   2460 

to  prenare  jury  box  3950 

to  publish  notice  of  attachment.  .4304 
to  receive  and  file  certified  jury 

list   3949-3950 

to  record  arbitration  proceedings. 1435 
to  report  names  of  attorneys  ad- 
mitted to  practice  .  •  •  •  •  •  840 

to  serve  order  declaring  in- 
solvency  5881 

to  sign  summons  -4140 

to  transmit  papers  on  criminal 

appeal   8051 

transfer  of  papers  on  change  of 

venue   4127 

to  write  testimony  in  absence  of 
reporter   4929 

CLERK  OF  PROBATE  COURT 

appointed  by  judge   3844 

failure  to  account  for  fines,  etc., 

penalty   6978 

may  administer  oaths  6127 

may  issue  execution  for  fees.  . .  .2131 

may  take  acknowledgments  3124 

may  take  affidavits  6055 

may  take  depositions  6059 

must  keep  seal  3874 

not  to  practice  law  1986 

probate  judge  may  act  3811 

CLERK  OF  SUPREME  COURT 

appointment,  term  of  office  and 
compensation,  5,  15 
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[sections  below 

Section 

CLERK  OF  SUPREME  COURT— 

Contd. 

bond   219 

deputies   221 

fees    213 

is  ex-officio  reporter   222 

Lewiston  deputy  has  charge  of 

Lewiston  library   841 

may  administer  oaths  216,  6127 

may  take  acknowledgments^  18,  3123 

may  take  affidavits  6055 

may  take  depositions  6059 

must  keep  seal  3874 

must  not  practice  law  nor  be 

surety  or  bail   217 

office  and  duties   212 

responsibility    for    books  and 

papers    215 

salary   .  220 

statement  of  fees.   220 

to  file  papers  . .   214 

to  keep  roll  of  attorneys  3995 

to  report  names  of  attorneys  ad- 
mitted to  practice    840 

to  reside  and  keep  office  at  Boise.  252 
vacancy  in  office,  how  filled  321 

COAL 

to  be  full  weight  7109 

COCK  FIGHTING 

participating  in   ......6958 

CO-DEFENDANTS 

discharge  for  use  as  witnesses.  . 

 7861-7863 

must  unite  in  challenges  7816 

right  to  separate  trial  7860 

CODE  OF  CIVIL  PROCEDURE 

name  and  how  cited  3800 

CODES 

see  Statutes 

continue  existing  law   5 

liberally  construed    4 

name  and  parts   1 

not  retroactive    3 

preserve  tenure  of  office   6 

repeal  of  existing  law   17 

when  effective    2 

CODICIL 

see  Wills 

COHABITATION 

lewd  6812 

prevents    nullifying  marriage, 
when   2640 

COIN 

see  Counterfeiting 

COLLATERAL  "WARRANTIES 

abolished   3122 

COLLECTION 

of  license  money,  see  Licenses 


3800  in  vol.  1] 

Section 

COLLECTION — Contd. 

of  poll  taxes,  see  Poll  Taxes 

of  taxes,  see  Revenue 

of  road  taxes,  see  Road  Taxes 

COLLECTOR 

refusal    to    pay    over  money, 
penalty   6523 

COLLEGES     AND  UNIVERSI- 
TIES 

see  Institutions  of  Learning 

COLLISION 

permitting  causing  death,  pen- 
alty 6909 

COLLUSION 

as  defense  against  divorce.  .  .  .2655 

COMMENCEMENT  OF  ACTIONS 

see  Limitations 

COMMERCIAL  PAPER 

see  Negotiable  Instruments 

COMMISSION 

of  appointive  officers,  see  Officers 

of  militia  officers,  see  Militia 

of  executors  and  administrators.5586 

COMMISSION  MERCHANT 

see  Factors  and  Brokers 

COMMISSION      OF  SUMMER 
NORMAL  SCHOOLS 

see  Normal  Schools 

COMMISSION  TO  TAKE  TESTI- 
MONY 
see  Depositions 

COMMISSIONER  OF  DEEDS 

appointment  and  term  of  office.  243 

effect  of  acts   245 

fees    247 

fees  for  commission   249 

may  take  acknowledgments  ...3125 

may  take  affidavits   6056 

may  take  depositions   6059 

oath   246 

powers   244 

seal    244 

COMMISSIONER  OF  IMMIGRA- 
TION 

see  Bureau  of  Immigration,  La- 
bor and  Statistics 

COMMISSIONERS 

in  condemnation  proceedings,  see 

Eminent  Domain 
in  proceedings  for  mining  rights 

of  way,  see  Mines 

COMMISSIONERS,  COUNTY 

see  County  Commissioners 

COMMITMENT 

to  industrial  training  school,  see 
Induslral  Training  School 
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Section 

COMMITMENT — Contd. 

to  insane    asylum,    see  Insane 

Asylum 
of  witnesses,  see  Witnesses 
— Security    for    Appearance  of 
Witnesses 

after  bail   8129 

after  preliminary  examination 

  7579-7583 

for  preliminary  examination. .  .7570 
for  refusal  of  security  to  keep 

the  peace   7386 

in  default  of  bail  on  arraign- 
ment  7720 

of  delinquent  children   8333 

of  fugitive  from  another  state.. 

  8418-8419 

of  juvenile  disorderly  persons. 8336b 
on  postponement  of  examination. 7569 

on  verdict  of  conviction   7933 

pending  information   7659 

pending  trial   7888 

COMMON"  BARRATRY 

definition  and  punishment  ....6521 
proof  required   6522 


COMMON"  CARRIER 

see  Carrier,  Common 

COMMON  LAW 

how  far  in  force   18 

offenses,  how  punished   7232 

rule  of  strict  construction  abro- 
gated   4 

COMMUNITY  PROPERTY 

control  and  disposition  by  hus- 
band  2686 

conveyance  of  residence,  spouses 

must  join   3106 

defined   2680 

definition   3060 

devolution  after  death  6713 

disposition  on  divorce  2670-2672 

investment  of  by  sole  trader ...  5853 
liable  for  alimony  2666 

COMMUTATION 

see  Remittances,  Commutations, 

and  Pardons 

COMPENSATION 

see  Fees 
— Salaries 

of  specific  officers  and  for  specific 
services,  see  specific  heads 

of  attorneys  regulated  by  agree- 
ment 4900 

of  executors  and  administrators 

  5584,  5586 

COMPLAINANT 

of  threatened  offense,  examina- 
tion   .  7381 

on  application  for  search  war- 
ranc   oo^o 


Section 


COMPLAINT 

see  Pleading 

amendment   4176 

contents   4168 

endorsements  on   .4139 

fictitious  designation  of  defend- 
ant  4230 

genuineness      of  instruments 

deemed  admitted,  when. 4200-4202 
in  action    to    condemn  mining 

right  of  way   3225 

in  election  contest   5033 

in  eminent  domain  proceedings. 5216 

in  forcible  entry,  etc  5100 

— amendment   5105 

— must  be  verified  ...5107 

in  intervention   4111 

in  justice  court,  contents  4668 

in  proceedings  to  determine  heir- 
ship  5842 

in  suits    to    determine  adverse 

claims  under  townsite  law... 2157 
is  first  pleading  of  plaintiff ..  .4167 

joinder  of  causes  4169 

objections  to,  deemed  waived. .  .4178 

objections  taken  by  answer  4177 

supplemental   4219 

uncontroverted  allegations  deemed 
admitted   4217 

COMPLAINT,  CRIMINAL 

as  to   delinquent   child  8330 

before  justice  court  8280 

definition   7509 

of  threatened  offense  7380 

proceedings  on  filing  before  mag- 
istrate  7516 

COMPOUNDING  CRIMES 

penalty   6518 

COMPROMISING  OFFENSES 

acknowledgment  of  satisfaction 

future  prosecution  barred  

leave  of  court   

misdemeanors  may  be  compro- 
mised  .  

order  for  compromise   

restrictions  on  right  of  compro- 
mise  

statutory  mode  exclusive   

COMPULSION 

see  Duress 

COMPULSORY  EDUCATION 

see  Schools 

CONCEALMENT 

of  evidence,  penalty  6502 

of  person  charged  with  crime . .  6343 

of  property  of  debtor  6519-6520 

— civil  arrest   4241 

C ONI? 23 jMNITv" G-  LANDS 
sc3  Eminent  Domain 


8206 
8206 
8206 

8205 
8206 

8205 
8207 
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Section 

CONDITIONAL  EXAMINATION 

application,  contents   8162 

— notice   8163 

— to  whom  made   8163 

conduct  in  absence  of  prosecut- 
ing attorney   8165 

defendant  may  have  witnesses 

examined  8160 

grounds   .8161 

objections  available  on  trial. ..  .8170 

of  prisoner   8171 

of  witnesses  after  preliminary .  7588 
opposition,  discontinuance    ....  8166 

order  and  service   8164 

subpoenas  for  witnesses  8167 

taking  and  authentication  of  tes- 
timony  8168 

transmission  of  deposition  8169 

use  of  deposition  on  trial  ..... .8170 

CONDITIONAL  LIMITATIONS 

denned   3075 


Section 


CONDITIONS  PRECEDENT 

grant  upon   

how  pleaded  


...3117 
...4212 


CONDITIONS  SUBSEQUENT 

defeat  of  conveyance  by  failure 
of  condition  3116 

CONDONATION 

as  defense  against  divorce. ...  .2657 

CONDUCT  OF  JURY 

see  Jury 

CONDUCTOR 

intoxication  of  6924 

may  make  arrests  when  . .  7213 

violation  of  duty  by  6926 

CONFESSION  OF  JUDGMENT 

entry  of  judgment   5062 

in  probate  or  justice  court  ....5063 

statement  to  be  filed   5061 

when  authorized   5060 


CONFIDENTIAL  RELATIONS 

as  affecting  production  of  evi- 
dence   

CONFLICT  OF  LAWS 

concerning  wills,  what  law  gov- 
erns   

governing  personal  property  . . 

CONFLICTING  CLAIMS 

see  Interpleader 

CONGRESS 

proof  of  proceedings   

CONSANGUINITY 

disqualification  of  judge  for... 

—of  juror   

— of  referee  


5958 


5760 
3095 


5977 

3900 
4380 
4417 


CONSENT 

to  adoption,  see  Adoption  of 
Child 

to  marriage,  see  Marriage 

CONSIDERATION 

for  negotiable  instruments,  see 
Negotiable  Instruments 

minor  must  restore  on  disaffirm- 
ing contract   .  •  •  •  2603 

presumption  of  for  written  con- 
tract  3314 

want  of,  burden  of  proof  3315 

CONSIGNEE 

false  statement  as  to  goods  re- 
ceived 7099 

CONSOLIDATION  OF  ACTIONS 

in  condemnation  proceedings. .. 5216 
in  mechanics'  lien  cases.. 5121,  5137 
may  be  ordered  by  court,  when.  .4926 

CONSPIRACY 

definition  and  punishment  6540 

regarding  mining  claims  6541 
sufficiency  of  evidence  7865 

CONSTABLES 

appointment  of    special  const- 

ble   2113-2114 

bond  1987 

compensation    for    services  on 

election  day    370 

election  of,  when  held   352 

not  to  practice  lav/   1986 

power  to  appoint  deputies  2112 

duties 

custody  and  sale  of  estrays. . .  .1299 

duties  at  election   421 

duties  in  general  2105 

execution  and  return  of  process. 2106 

is  conservator  of  the  peace  2111 

is  peace  officer   7522 

to  arrest  persons  electioneering. 6371 

to  collect  military  fines  734,  736 

to  command  rioters  to  disperse.  .7403 
to    complain    against  persons 

flooding  roads   7139 

to  disarm  indians   7217 

to  enforce  fish  and  game  law.. 7198 

—gambling  law  6857 

— liquor  law   1526 

— Sunday  rest  law   6827 

to  impound    hogs    at    large  in 

town   ..1283 

to  inspect  live  stock  before  ship- 
ment 1246 

to  prosecute  for  permitting  stock 

at  large  in  town   1290 

to  sell  stallions  running  at  large 

  1286,  1287 

— trespassing  hogs  1281 

to  serve  justice's  court  sum- 
mons 4660 
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Section 

CONSTABLES — Contd. 
— warrant  from  police  court. . .  .2203 
to  slaughter  diseased  animals. ..  1215 
to  summon  juries  of  inquest. . .  .3966 
— probate  and  justice  jury.  3963-3965 

fees  and  mileage 

execution  for  fees   2131 

for  duties  concerning  estrays.  .  1299 
for  impounding  and  slaughtering 

diseased  animals   1215 

for  inspecting  live  stock  on  ship- 
ment  1248,  1249 

mileage,  limitation  on   2133 

schedule  of  fees   2127 

liabilities  and  penalties 

actions  against,  limitations. ..  .4055 

for  arresting  witness   6094 

for  failure  to  account  for  fines, 

etc  6978 

for  failure  to  return  process  ...2107 

for  neglect  of  estray  duty  1301 

for  neglect  to  levy  execution.  . .  .2108 
for  neglect  to  pay  over  money.. 2109 

for  purchase  of  judgment   6435 

on  bond   2110 

to  garnishment  4310-1 

CONSTITUTION 

for  constitutional  provisions 
governing  specific  subjects,  see 
specific  heads 

amendments,  adoption  of  revised 
constitution,  18,  4 

— by  convention,  20,  3 

— enrollment  and  preservaton  . .  69 

— how  proposed,  20,  1 

— same    68 

— proposal  of  separate  amend- 
ments, 20,  2 

— proposals  certified  to  county 
auditor   356 

— ratification  by  election,  20,  1 

election  for  ratification,  31,  6 

pamphlet  publication,  sale   343a 

when  effective,  21,  7 

CONSTRUCTION 

of  statutory  terms,  see  Words 
and  Phrases 

CONSTRUCTIVE  POSSESSION 

see  Adverse  Possession 

CONSUL 

may  take  acknowledgments  ....3126 

CONTAGIOUS  DISEASE 

see  Public  Health 

CONTEMPTS 

judicial  officer  may  punish  for.  .3912 
not  affected  by  Penal  Code.... 6306 
officer  taking  proof  of  instru- 
ments may  punish   3142 


Section 

CONTEMPTS — Contd. 

police  judge  may  punish  for  ...2218 

punishable  also  as  crimes   7231 

acts  constituting*  contempts 
attorney  practicing  without  li- 
cense  3996 

contempt  consisting  in  omission. 5165 

criminal  contempt  defined   6529 

custodian  failing  to  produce  de- 
linquent child   8331 

disobedience  of  award  in  labor 

arbitration  1435 

— of  criminal  subpoena  8153 

— of  legislative  subpoena   60 

— of    orders    in  supplementary 

proceedings   4511 

— of  subpoena  before  commission- 
ers in  fixing  water  rates  3297 

— of  civil  subpoena,  or  refusal  to 

testify   6041 

—of  witness  examined  on  deposi- 
tion  6065 

— of  witnesses  to  subpoenas  of 

labor  commission  "  1439 

enumerated   5155 

failure  to  appear  as  interpreter. 5960 
grand  juror  acting  after  chal- 
lenge sustained   7613 

in  insolvency  proceedings  f-928 

in  justice  courts   4750-4754 

placing  witness  under  civil  ar- 
rest  6093 

re-entry  on  real  property  after 

ejection   5156 

refusing  to  allow  inspection  of 

writings   4875 

successive  applications  for  or- 
ders  3921 

proceedings  and  punishment 
attachment,  custody  of  defend- 
ant  5160 

— for  contempt  out  of  court  5158 

— manner  of  putting  in  bail... 5161 

— provision  for  bail   5159 

— return  of  warrant   5162 

damage,  measure  of  5166 

hearing   5163 

in  presence    of    court,  punish- 
ment  5157 

judgment  is  final   5168 

judgment,  penalty   5164 

non-appearance  of  defendant,  ex- 
cuse  5167 

— proceedings   5166 

proceedings  against  persons  re- 
sisting process   7401 

removal  of  guardian  for  5672 

revocation  of  letters  of  executor 
for   .....5672 

CONTEST  OF  WILLS 

admission    to    probate  without 
contest   5306 
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Section 

CONTEST  OF  WILLS — Contd. 
after  probate,  citation  to  inter- 
ested parties   5319 

—costs  5323 

- — executor's    powers    cease  on 

revocation   5322 

- — hearing   5320 

—jury  trial,  revocation  of  pro- 
bate  5321 

— not  barred  when   5305 

— after  probate,  petition   5318 

appointment    of    attorney  for 

heirs,  etc  .  5669 

jury  trial   5309,  5668 

new  trial  5668 

nuncupative  wills,  how  contest- 
ed 5331 

procedure  .  5308 

subscribing  witnesses  to  be  pro- 
duced 5311 

testimony  in  absence  of  subscrib- 
ing witnesses   5311 

testimony  in  future  contests. ..  .5312 
time  within  which  to  be  made. .  .5324 
trial  of  issues  of  fact  ........ .5667 

verdict  and  judgment   5310 

who  may  contest  wills   5305 

CONTESTS 

see  Contest  of  Wills 

— Election  Contests 

for  contests  over  state  lands,  see 

State  Lands 
of  water  appropriation  permits, 

etc.,  see  State  Engineer;  Water 

Rights  and  Irrigation 

CONTINGENT  INTEREST 

see  Conditional  Limitations 

— Contingent  Remainder 

for  partition  of,  see  Partition 

when  created  ..3062 


CONTINGENT  REMAINDER 

determination  of  precedent  es- 
tate by  3075 

limitation  on  prior  remainder  in 
fee   3072 

CONTINUANCE 

admission    of    applicants'  evi- 
dence 4372 

attending  witnesses    may  give 

depositions  when  4373 

costs  of   4908 

for  absence  of  evidence  4372 

in  justices'  courts   4702 

in  mandamus   4982 

in  police  courts   2206 

on  criminal  trial   7795 

■ — before  justice  of  the  peace. . .  .8287 

■ — in  lieu  of  dismissal  8213 

of  hearing  of  motion  4883 

of  preliminary  examination  .... 
  7568-7569 


Section 

CONTINUANCE — Contd. 

to  take  depositions  6061 

when  deposition  filed  out  of 
time   6068b 

CONTRACT  ROAD  DISTRICTS 

allowance  of  claims   891 

award  of  contract    888 

commissioners  may  order  labor 
done  at  contractor's  expense. .  890 

duty  of  contractors    889 

levy  of  per  capita  tax  in  dis- 
tricts   894 

road  poll  taxes  in  contract  dis- 
tricts   892 

CONTRACTORS 

liens  of,  see  Mechanics'  Liens 

CONTRACTS 

see  Statute  of  Frauds 

of  married  women,  see  Husband 

and  Wife 
of  idiots,  see  Idiots 
for  contracts  with  infants,  see 

Infants 

of  insane  persons,  see  Insane 
Persons 

for  specific  contracts,  see  specific 
heads,  e.  g.  Lien,  Mortgage, 
Pledge, ,  etc. 

action  on,  limitations  4052,  4053 

certain  contracts    with  officers 

voidable    257 

conditions  precedent,  how  plead- 
ed 4212 

consideration,  presumption  of... 3314 

— want  of,  burden  of  proof  3315 

construction  of  conflicting  pro- 
visions  3320 

contract    not    put    in  writing 

through  fraud  3317 

distinction  as  to  sealed  abolished. 3319 

enforcement  by  beneficiary  3313 

impairment  of  obligation,  1,  16 

indorsement  of .  3654 

— liability  of  indorsers   3655 

may  be  oral   3316 

objection  to  olfer  of  perform- 
ance 3323 

restrictions  on  right  to  sue  void. 3321 

successive  actions  on  4925 

who  may  contract   3312 

with  certain  officers  prohibited.  . 

  255-261 

written  portions  control  printed. 3320 

CONTRIBUTION 

between  devisees  and  legatees.  .  .5531 
between  joint  execution  debtors. 4499 

between  sureties   <1028 

— on  official  bonds    290 

— on  original  and  additional  offi- 
cial  bond    304 
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Section 

CONTRIBUTORY  NEGLIGENCE 

is  matter  of  defense  4221 

CONTROVERSY  WITHOUT  AC- 
TION 

see  Submission  of  Controversy 

CONVENTION 

see  Nominations 

CONVEYANCE 

see  Acknowledgments 

— Fraudulent  Conveyances 

— Proof  of  Instruments 

— Recording  Transfers 

for  conveyances  by  executors  and 

administrators,  see  Decedents' 

Estates 

after  execution  sale,  see  Execu- 
tion 

by  Guardian,  see  Guardian  and 
Ward 

by  tax  sale,  see  Revenue 

by  attorney  in  fact   3110 

by  disseizee   3099 

by  executors  and  administrators. 5523 

by  married  woman   3107-3108 

conclusiveness  against  grantor. 3114 
covenants    implied    from  word 

"grant"   3120 

convict  may  make  7241 

defeat  by  failure  of  condition 

subsequent   3116 

definition   3161 

easements  pass  with   3111 

encumbrance  defined   3121 

fee 'presumed  to  pass  3112 

how  made  3105 

in  partition,  effect   4595 

limitation  on  death  without  heirs. 3103 
lineal  and  collateral  warranties 

abolished   3122 

not  a  revocation  of  will,  when.. 5740 

of  homestead  3178 

— or    residence,    spouses  must 

join   3106 

official  deeds,  how  indexed  2084 

of  land  bounded  by  highway.  . .  .3119 
of  rents,  reversions  and  remain- 
ders .  3118 

subsequently  acquired  title  ....3113 
to   two   or   more   persons,  pre- 
sumption of  co-tenancy   3104 

transfer  in  writing  is  3101 

unauthorized  grant  by  tenant.  .  .3115 

upon  condition  precedent   3117 

words  of  inheritance  or  succes- 
sion not  required   3102 

CONVICTION 

bars   included   offenses   7762 

bar  to  second  prosecution   7356 

former  conviction,  plea  of  7756 

—verdict  of   7919 

in  another  county,  a  bar  7495 


Secti.):i 

CONVICTION — Contd. 

in  another  state,  a  bar  7494 

necessary  to  punishment  7350 

not  allowed  on  informal  verdict. 7929 
of  attorney,  ground  for  disbar- 
ment  4014 

of  capital  offense,  statement  to 

governor   8010 

of  corporations   8229 

of  crimes  punishable  in  different 

ways,  effect   7230 

of  felony,  challenge  to  juror  for. 7832 

• — ground  for  divorce   2647 

of  public  officers  on  accusation. 7456 
of  several  crimes,  imprisonment 

commences  when  7237 

of  several  defendants  jointly  in- 
dicted  7696 

on  impeachment   7434 

— no  bar  to  indictment  7440 

on  uncorroborated  testimony  of 

accomplice   7871 

prerequisites  to  7358 

proceedings  on  verdict  of  7932 

CONVICTS 

see  Death  Sentence 
— Female  Convicts 
— Parole 

— Remittances,  Commutations 
and  Pardons 

for  conveyance  to  and  treatment 
in  Penitentiary,  see  Peniten- 
tiary 

civil  death   7240 

ineligible  as  jurors   3942 

insane  convicts  received  at  in- 
sane asylum   766 

labor  restricted,  13,  3 

limitations  do  not  run  against . ,  4046 

may    acknowledge    and  convey 

property   7241 

may  be  witnesses   7241 

property  not  forfeited   7243 

protection  of  persons  7242 

restoration  to  citizenship  8257 

rewards  for  apprehension   90 

suspension  of  civil  rights  7239 

COPY 

certified  copies  as  evidence,  see 
Evidence 

admission  as  secondary  evidence. 5999 
certified,  must  bear  seal  when. 5982 
of   instruments    in  pleadings, 

when  deemed  genuine.  . .  .4200-4202 
right  to   inspect  originals,  de- 
mand  4202 

CORONER 

see  Inquest 

actions  against,  limitations  4055 

bond   1987 

disposal  of  property  found  on 
corpse   ..2098 
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Section 

CORONER — Contd. 
election,  18,  6 

—when  held   348 

justices  of  the  peace  to  act 
justices    of    the    peace  to  act 

when   2100 

mileage,  limitation   2133 

powers  when  acting  as  sheriff.  .2102 

salary   .  2118 

statement  on  allowance  of  ac- 
count  2099 

to  act  as  sheriff,  when   .-2101 

to  bury  unclaimed  body  2097 

to  execute  process,  when   2039 

to  hold  inquests  2096 

CORONER'S  INQUEST 

see  Inquest 

CORONER'S  JURY 

see  Inquests 
— Jury 

CORPORATIONS 

see  Agricultural  Fair  Corporations 
— Banking  Corporations 
— Booms 

— Church  Corporations 

• — Dissolution  of  Corporations 

— Flumes 

— Foreign  Corporations 
— Fraternal  Insurance  Societies 
— Gas  Corporations 
—Guaranty,  Title  and  Trust  Com- 
panies 

—Homestead  Corporations 
—Institutions  of  Learning 
• — Insurance  Corporations 
• — Land  and  Building  Corpora- 
tions 

— Live  Stock    Insurance  Com- 
panies 

— Mutual  Co-operative  Insurance 

Companies 
—Railroad  Corporations 
—Religious,  Social  and  Benevo~ 

lent  Corporations 
— Surety  and  Fidelity  Companies 
— Telegraph  and  Telephone  Com- 
panies 

— Toll  Bridges  and  Ferries 
- — Wagon  Road  Corporations 
■ — Water  and  Canal  Corporations 
— Water   Users  Associations 
for  change  of  corporate  name, 
see  Change  of  Names 

actions 

action  to  test  organization  2772 

appointment  of  receiver  4329 

injunctions  to  suspend  business. 4293 
service  of  summons   4144 

articles  of  incorporation 

affidavit  of  stock  subscribed. .  .2718 


Sect;..n 

CORPORATIONS — Contd. 

certified  copy  as  evidence  2720 

constitute  formative  instrument. 2713 

contents   2714 

filing  of  articles  2719 

—fees  for  filing   99,  100 

— where  real  property  is  located.2723 

of  corporation  sole  3020 

of  railroad,  wagon  road,  tele- 
phone and  telegraph  compa- 
nies 2715 

of  religious  and  benevolent  cor- 
porations 3012 

of  institutions  of  learning  3028 

record  by  secretary  of  state... 2721 
signature  and  acknowledgment. 2716 

assessments 

action  to  recover  stock  sold  for 

irregularity  2766 

assessment  while  prior  one  is  un- 
paid  2752 

collection  by  action   2768 

defective  proceedings,  effect. ..  .2765 
delinquent  notice,  publication  . . . 

  2756-2758 

delinquent  stock  may  be  sold... 2759 
directors  may  levy  assessments. 2750 

limitations  on  amount  2751 

notice  of  assessment   2754 

order  levying  assessment  2753 

proof  of  publication  2767 

publication  of  notice   2755 

sale  for  delinquency   2760 

— corporation  may  purchase  ...2762 
— effect  of  purchase  by  corpora- 
tion  2763 

—how  proved   2767 

—postponement   2764 

—who  deemed  purchaser   2761 

by-laws 

adoption  2724 

amendment   2727 

book  of  by-laws  2727 

contents   2726 

provision  for  election  of  direc- 
tors  2725 

provision  governing  stock  trans- 
fers  2747 

capital  stock 

attachment  of  shares  4306 

certificates   2746 

increase  of,  11,  9 

increase  and  diminution  2773 

— certificate  to  be  recorded  2721 

— fictitious  increase  prohibited, 
11,  9 

not  to  be  paid  to  stockholders.  .2732 

stock  and  transfer  book  2776 

transfer  of  shares   .....2747 

— by  married  woman   2748 
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Section 


,2749 


CORPORATIONS — Contd. 
— by  non-resident   

criminal  frauds 

assent    of    directors  presumed, 

when   7124-7125 

director  defined  7127 

directors  deemed  to  have  knowl- 
edge of   7123 

exhibition  of  false  papers  to  pub- 
lic officers  7115 

false  reports   7121 

falsification  of  books  7120 

fictitious  stock  subscription. ..  .7114 
foreign  corporations  subject  to 

law   ..7126 

misconduct  of  directors  as  to  div- 
idends and  stock   7117 

publishing  false   prospectus  or 

report   .  7128 

refusal  to  permit  inspection. ..  .7122 
use  of  false  names  in  prospec- 
tus  7116 

criminal  proceedings  against 

appearance  and  plea   8228 

certificate  of  magistrate  8226 

collection  of  fine  8229 

examination  of  charge   8225 

investigation  by  grand  jury  8227 

summons,  form   8z23 

— issuance   8222 

— service    8224. 

directors 

are  trustees  on  dissolution  ....2787 

constitution  of  board  2728 

deemed   to   have   knowledge  of 

corporate  affairs   7123 

definition  in  criminal  law  7127 

dissent  to  illegal  acts  must  be 

entered   7124-7125 

election,  cumulative  voting  11,  4 

— same   2730 

election  of  railroad  directors.  .  .2793 

first  election   2729 

liability  for  false  reports   2739 

may  levy  assessment  on  stock. .  .2750 
organization     and     officers  of 

board  2731 

prohibitions  respecting  dividends 

and  capital   2732 

qualifications  and  quorum   2  728 

removal  from  office   2733 

when  and  how  elected  2725 

dividends 

married  woman  may  receive. . .  .2748 
must    be    made    from  surplus 
profits   2732 

general  provisions 

acceptance    of    constitution  by 
11.  7 


Section 

CORPORATIONS— Cow*d. 

acknowledgements  by   3132 

amendment  or  repeal  of  law... 2777 

annual  license  fee   2785 

— penalty  for  non-payment  2786 

annual  statement   2784 

application  of  law   2791 

certificate  of  incorporation  ....2719 

change  of  place  of  business  2744 

classification  as  public  and  pri- 
vate 2710 

collateral    attack    of  organiza- 
tion  2772 

consolidation  with  foreign  cor- 
porations 11,  14 
corporations  ante-dating  revised 

statutes  unaffected   2790 

corporate  seal,  how  affixed  3318 

definition  11,  16 

dues,  how  secured,  11,  17 

enumeration  of  powers   2769 

existing  charters  annulled  11,  1 
existing  corporations,  how  con- 
tinued  2789 

extending  term  of  existence. ..  .2788 

how  formed   2711 

indorsement    of    negotiable  in- 
struments, want  of  authority. 3479 

insolvency  of  5903 

limitation  on  acquisition  of  real 

property  2774 

may  condemn  lands   2774 

misnomer  does  not  invalidate  in- 
strument  2771 

not  to  issue  paper  money  2770 

not    to    receive    municipal  aid 
12,  4 

organization  under  general  laws 
11,  2 

purposes  for  which  authorized.  .2712 

records  and  journal   2775 

refusal    to    permit  inspection, 

penalty   7122 

retroactive      laws  prohibited 

11,  12 

revocation   of   charters  author- 
ized 11,  3 

sales  of  franchise  on  execution 
  2778-2783 

special  charters  prohibited  11, 
2 

taxation  of  7,  8 

term  of  existence  2719 

use  of  word  limited  2745 

when  to  commence  business  . . .  .2772 

meetings  and  elections 

adjourned  elections    . .  2737 

call  by  justice  of  the  peace  2734 

call,  how  made   ?7!°» 

consent  meetings   .....2749 

— business  which  may  be  trans- 
acted  ...2741 
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[sections  below 

Section 

CORPORATIONS — Contd. 

for  removal  of  directors  2733 

judicial  review  of  elections  2738 

place  of  holding  meetings  2742 

proxies  and  adjournments   2735 

representation  of  stock  of  min- 
ors, insane  persons,  and  es- 
tates  2736 

review  by  district  court  2735 

stockholders  and  members 

individual     liability  restricted 
11,  17 

liability    .  .2745 

state  not  to  become  8,  2 

who  are   2722 

CORPORATIONS  SOLE 

see  Church  Corporations 

CORPSES 

see  Dead  Bodies 

CORRECTION 

of  pleadings,  see  Amendments; 

Pleadings 
of  verdict,  see  Verdict 

CORRUPTION 

see  Bribery 

of  electors   6364 

of  jurors,  referees  and  arbitra- 
tors  6432 

CORRUPTLY 

denned   G301 

COSTS 

against  county,  how  paid  4918 

against  state,  haw  paid  4197 

executor    liable    on  judgment 

against  estate   5479 

security  for   4915 

— failure  to  give,    dismissal  of 

action   4916 

— in  election  contest   5033 

allowance  and  taxation 

allowance     to      defendant  of 

course   ,  4903 

allowance     to     plaintiff,   as  of 

course   4901 

— several    actions     on  single 

cause   ..4902 

discretionary  allowanc   49^4 

memorandum  and  taxation  ....4912 

— of  costs  on  appeal   4913 

parties  entitled  to  4900 

severance  of   4905 

to  be  inserted  in  judgment  4914 

in  criminal  actions 

apportionment  of  funds  realized 

from  judgment   8442 

execution  of  judgment   8006 

failure  of  officers  to  account  for. 6978 
imprisonment  for  non-payment. 7994 


3800  in  vol.  1] 

Sectioa 

COSTS — Contd. 

in  justice  court,  imprisonment 

for  non-payment   8300,  8310 

—judgment    against  malicious 

prosecutor   8302 

—malicious  prosecution   8301 

—on  change  of  venue   .8235 

■ — on  trial  of  appeal  832G 

— judgment  against  sureties  .  .  .8327 

judgment  for   8441 

on  change  of  venue  7773-7774 

in  justices'  courts 

after  offer  of  judgment   4731 

included  in  judgment   ....4732 

jurors  fees  and  mileage  6133 

prevailing  party  entitled  to  . . .  .4776 

requirement  of  security   4775 

witness  fees  and  mileage  6140 

in  particular  actions  and 
proceedings 

accruing   after    offer   of  judg- 
ment  4875 

in  actions  against  estate  on  par- 
tially allowed  claim   5473 

■ — by  or  against  administrators. 4910 

— for  divorce  for  insanity  4628 

■ — on  disputed  claim  for  wages.. 5148 

— under  townsite  law   2167 

in  condemnation  proceedings  . . .  5227 

■ — for  mining  right  of  way  3235 

— appeal  from  award  of  dam- 
ages  3234 

in  case  of  tender   4909 

in  election  contest   5045 

in  garnishment   4310-f 

in  irrigation    district  confirma- 
tion proceedings   2403 

in  partition,  a  lien   4604 

in  probate  proceedings   5671 

in  proceedings  to  determine  heir- 
ship  5846 

of  contest  of  sale  by  guardian.  .5806 

of  contests  of  wills   5323 

of  continuance   4908 

of  execution  sale  of  homestead.  .3195 

on  appeal   4905 

— from  county  commissioners.  . .1953 

on  change  of  venue  4127 

on  confession  of  judgment. 5062-5063 
on  disclaimer  or  default  in  ac- 
tion to  quiet  title   .4539 

on  review  of    special  proceed- 
ings  4911 

items  taxable 

abstract  of  title  in  partition. . .  .4606 
attorney's    fees    in    suits  for 

wages   4919 

— in    actions    against  railroads 

■ — for  killing  live  stock   2818 

— in  action    on  bond    to  build 

fences  and  cattle-guards  5223 
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Sect  on 

COSTS — Contd. 

fees  for  filing  and  recording  me- 
chanics lien   5121 

— for  filing  and  recording  log- 
ging liens,  etc  5137 

—of  court  reporter   3984 

— of  insurance  commissioner  for 

accepting  service  of  process.  .2893 
interpreters  fees  and  mileage.  .6141 
premium  paid  for  company  bond.2948 
surveys    of    streams    in  water 

suits  4620 

witness  fees  and  mileage  6139 

CO-SURETIES 

see  Sureties 

CO-TENANTS 

see  Partition 

may  join  or  sever  in  actions. . .  .4107 

interest,  how  created  3059 

presumption  of  co-tenancy  3104 

COTERMINOUS  OWNERS 

right  to  lateral  and  subjacent 
support   3092 

to  maintain  monuments  and 
fences   3094 

COUNSEL 

see  Argument 
Attorneys  at  Law 

appointment  for  accused  persons.2086 

— for  delinquent  child   8331 

— on  arraignment   7721 

right  to,  in  criminal  cases  1,  13 

— same   7355 

— on  arrest   7529 

— on  preliminary  examination.  .7565 

COUNTER  CLAIM 

bars  dismissal  by  plaintiff  435  4 

cross  complaint   41S8 

deemed  controverted   4217 

demurrer  to   4193-4194 

essentials  of   4184 

in  actions  by  State    109 

in  insolvency  proceedings  5910 

in  justice  court  4670 

— failure  to  plead   4671 

judgment  on   4452 

may  be  set  up  in  answer  4183 

must  be  interposed  when  4185 

not  prejudiced  by  assignment  ..4091 

separate  statement  of   4187 

verdict  on   4398 

COUNTERFEITING 

definition   7035 

of  election  returns  6361 

of  labels  and  trade  marks  1450 

of  railroad  ticket   7039 

possession  of  counterfeit  coin...  7037 

possession  of  implements   7038 

punishment   7036 


Section 

COUNTERFEITING — Contd. 

sale  of  counterfeit  goods   6863 

trade  marks   ,  6862 

COUNTIES 

see  County  Bonds 

— County  Boundaries  and  County 
Seats 

— County  Charges 

— County  Commissioners 

— County  Officers,  and  the  spe- 
cific county  officers 

— Current  Expense  Fund 

— Warrants 

— Warrant  Redemption  Fund 
claims 

action  on  claim   1954 

appeal  from  order  of  allowance 

  1950-1953 

claims  of  commissioner  1958 

officers  not  to  present  claims.  ..  1946 
partial  allowance  and  reconsid- 
eration  1949 

prohibition  on  allowance   1945 

tax  payers  may  oppose  allow- 
ance  194  8 

time  for  filing  claim  1948 


creation,  organization,  etc. 

area  of  new  counties  18,  4 

are  bodies  corporate   1898 

as  legislative  districts  3,  5 
boundaries  and  county  seats....  23 

commissioners    districts   1907 

corporate  name  and  designa- 
tion  1900 

county  seat  removal  18,  2 
division  of  counties  18,  3 
legal  subdivisions  of  state  18,  1 
legislature  to  establish  govern- 
ment 18,  5 
valuation  of  new  counties  18,  4 

finances 

accounts  of  auditor  2055 

annual  financial  statement  1959,  2058 
check  lists  of  allowed  claims. . .  .1943 

custody  of  county  money  2008 

debts  not  to  be  assumed  by  state 
12,  3 

deposit  of  county  funds.  .  .2013-2022 

extraordinary  indebtedness,  how 
created  8,  3 

joint  statement  of  auditor  and 
treasurer   2057 

money  to  be  accompanied  by 
auditor's  certificate   1992 

money  to  be  drawn  how  7,  14 

not  to  lend  credit  8,  4 

— same   1902 

not  to  make  sectarian  appropria- 
tions 9,  5 

quarterly  report  of  treasurer. .  .2002 
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[sections  below  3800  in  vol.  1] 


Section 

COUNTIES — Contd. 

settlements  of  auditor  and  treas- 
urer  2001 

settlement  of  debts  to  county ..  .2054 
system  to  be  provided  by  legisla- 
ture 7,  15 
taxes  to  be  levied  by?  7,  6 
transfer  of  funds .............  1944 

verification  of  claims  1947 

warrants,  how  drawn. ...  .2052-2056 

— and  presented   1950 

— calling  for  payment  1996-1999 

—interest  on  unpaid  1995 

—payment  and  registration  1955 

general  powers 

by  whom  exercised  .....1899 

commissioners  not  to  be  interest- 
ed in  contracts,  etc  1956 

general  powers  enumerated  1901 

may  establish  hospital  for  in- 
fectious diseases   1105 

—purchase  toll  bridges  ...1036 

— purchase  toll  roads  1001 

not  to  aid  corporations,  12,  4 

suits  by  and  against 

actions  on  claims,  limitations. .  .4057 

bond  not  required  of  4935 

— in  injunction  proceedings  4291 

costs  against,  how  paid  ..4918 

judgments  against,  how  paid...  1903 
service  of  summons  on. ...... .  .4144 

venue  of  actions  against  .4122 

COUNTY  ASSESSOR 

see  Assessor 

COUNTY  ATTORNEY 

see  Prosecuting  Attorney 

COUNTY  AUDITOR 

bond,  filing  and  recording. ....  .2060 

clerk  of  district  court  is,  18  6 
deputies,  appointment  and  com- 
pensation 2119 

— may  appoint,  when,  18,  6 

election  of,  when  held   348 

is  clerk  of  county  commissioners.1910 
salary   2118 

accounts,  reports  and  settle- 
ments 

account  of  migratory  stock  fund. 1661 

account  with  treasurer  2055 

— to  make  entries  in  account. . .  .1803 

annual  financial  statement  2058 

joint  statement  with  treasurer.  .2057 
reports  to  state  auditor ...  1799-1800 
settlement  of  debts  to  county ..  .2054 
— with  road  overseer   914 

duties  relating  to  elections 

certificates  of  nomination  to  be 

filed  with   384 

— preservation  of    387 


Section 


COUNTY  AUDITOR — Contd. 

to  act  as  clerk  of  commissioners 
in  canvassing  election  returns.  448 

to  file  original  abstracts  of  votes 
for  state  officers  and  certify 
copies  to  secretary  of  state.  . .  449 

to  file  record  of  bond  election  in 
good  road  district  1054 

to  prepare  and  distribute  ballots 
in  county  seat  and  annexation 
elections    479 

to  procure  and  distribute  ballots 
for  bond  election  1971 

to  preserve  receipts  for  ballots 
and  supplies    412. 

to  provide  instruction  cards  and 
sample  ballots    413 

—election  ballots.404-406-410-411-413 

to  record  and  preserve  ballots.  .  411 

to  deliver  up  ballots  and  poll 
books  for  use  in  election  con- 
tests 5043 

duties  relating  to  licenses 

statement  of  license  transaction.  1797 

to  keep  license  account  .1832 

to    furnish    forms    for  county 

licenses   .1830 

to  sign,  seal  and  deliver  county 

licenses  1831 

to  receipt  for  license  blanks. . .  .1829 
to   issue  bridge   and   ferry  li- 
censes 1840 

—ferry  bridge  license.  1021 

—toll  bridge  license.....  1033 

duties  relating  to  revenue 

entry  of  redemption  from  tax 
sale   1771-1773 

final  settlement  with  tax  col- 
lector  1769 

monthly  poll  tax  settlements.  .  .  .1855 

monthly  settlements  with  treas- 
urer 2001 

neglect  of  duty  relating  to  reve-  ( 
nue,  penalty   6985 

settlement  with  assessor  for  poll 
taxes   1844 

special  road  taxes  ,..  902 

taxation  of  profits  of  mines. ...  1871 

to  add  cost  of  maintenance  of 
drainage  system  to  taxes.  ..  .2468 

— expenses  of  water  master's 
services   3281 

to  annually  compare  delinquent 
list  and  assessment  book. . . .  .1768 

to  apportion  tax  assessment  in 
good  road  district  1056 

— valuation  of  railroads,  etc....  1715 

to  cancel  taxes  when  paid  on 
property  sold  to  county  .1755 

to  certify  valuations  to  munici- 
palities and  school  districts. .  1721 
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Section 

COUNTY  AUDITOR  Contd. 

to  charge  assessor  for  descrip- 
tions in  delinquent  list  1748 

— with  poll  tax  receipts  1843 

— with  taxes   1725 

to  charge  treasurer  with  money- 
paid  in   1993 

to  check  tax  certificates  1761 

to  credit  assessor  with  cancelled 
taxes   1791 

to  deliver  assessment  book  to  tax 
collector   1724 

to  enter  on  tax  rolls  assessment 
of  benefits  resulting  from 
drainage  districts   2460 

to  extend  municipal  and  school 
district  taxes  on  assessment 
book   1721 

to  file  certificate  of  tax  due  state. 1716 

— copy  of  tax  levy  1647 

to  issue  blank  poll  tax  receipts.  .1846 

to  make  abstract  of  assessment.  1701 

— changes  in  valuation  required 
by  state  board  of  equalization.  1707 

— corrections  in  assessment  book. 
 1701,  1720 

to  notify  certificate  holders  of 
tax  redemption   1776 

to  prepare  and  sign  poll  tax  re- 
ceipts  .  1845 

to  receive  labor  receipts  in  pay- 
ment of  special  road  tax   904 

to  return  unused  delinquent  poll 
tax  receipts  to  county  treas- 
urer  1860 

— unused  poll  tax  receipts  to 
treasurer   1856 

to  sell  tax  certificates  held  by 
county   1774 

to  settle  with  tax  collector  on  re- 
ceipt of  delinquent  list  1741 

to  transmit  to  state  auditor  ab- 
stract from  assessment  book. . 
 1722-1723 

— liability  for  failure  to  transmit 
abstract   1705 

to  verify  statements  under  reve- 
nue law  1730 

duties  relating  to  warrants 

to  countersign  independent  school 

district  warrants    608 

to  draw  county  warrants  2052 

— school  warrants    608 

— warrant  for  expenses  of  teach- 
ers' institutes   641 

— warrant  for  school  repairs  or- 
dered by  county  superintend- 
ent   588 

— warrant  on  special  road  fund.  905 

to  keep  warrant  book  1912 

to  prepare  warrant  blanks  2056 

to  register  warrants  ...2056 


Section 


COUNTY  AUDITOR  Contd. 

fees 

for  entry  of  tax  redemption. 1771-1772 
for  filing  statement  of  descrip- 
tion and  pedigree  of  sires  3457 

for  licenses  1838 

schedule  of  fees...  2124 

miscellaneous  duties 

to  file  appointments  to  fill  va- 
cancies   328 

— receipts  given  by  county  attor- 
ney  2082 

— statement  and  pedigree  of 
service  sires  3453 

— statement  of  account  for  serv- 
ice of  sires  3455 

to  give  certificate  of  pedigreed 
sire  3454 

to  hold  bonds  of  county  de- 
positories  2015 

to  present  bills  for  expenses  in- 
curred in  repairing  dams....  155 

to  preserve  and  record  list  of 
persons  liable  to  military  duty.  706 

to  receive  summons  against  cor- 
porations  4144 

to  sell  securities  of  defaulting 
depository   2022 

to  transmit  certificate  of  mili- 
tary list  to  adjutant  general. .  707 

COUNTY    BOARD    OF  EQUAL- 
IZATION 

see  Revenue 

COUNTY  BOARD  OF  HEALTH 

see  Public  Health 

COUNTY  BONDS 

application  of  proceeds  1967 

assessment  of  bond  taxes  in  seg- 
regated territory  1964 

commissioners  may  issue  1960 

denomination,  interest  and  time 

for  redemption   1960 

election,  conduct  1969 

— distribution  of  ballots  1971 

—form  of  ballot  1971 

— notice   1968 

— officers  and  canvass  1970 

— qualifications  of  voters  1968 

— voting  at  general  election.  ..  .1972 
form  of  bonds  and  interest  cou- 
pons  1965 

improvement  bonds  may  be  is- 
sued 1962 

issuance  for  erection  of  build- 
ing  1934 

neglect  of  officers,  penalty  1967 

prerequisites     to     issuance  of 

funding  bonds  .  .•  1961 

sale  and  redemption  1966 
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[sections  below  3800  in  vol.  1] 
Section 


COUNTY  BONDS — Contd. 

tax  levy  for  interest  and  sinking 
fund   1963 

COUNTY    BOUNDARIES  AND 
COUNTY  SEATS 

annexation  of  territory,  election.  477 
— conduct  of  election ...........  478 

—form  of  ballot  ..........  479 

— qualifications  of  voters. .  .357,  477 
constitutional  provisions,  18,  2 

denned  and  fixed   23 

establishment  of  boundaries. . .  .2091 

levy  and  collection  of  bond  taxes 
after  changing  boundaries.  . .  .1964 

removal  of  county  seats,  election.  473 
— canvass  of  returns..........  475 

— challenging  voters  ..........  474 

- — contest  of  election  ..........  5030 

- — contest  of  petition  ....... .470-472 

— form  of  ballot.   479 

— held  with  general  election ....  466 

— notice  and  petition   467 

— petition  open  to  inspection.  . .  .  469 

— qualifications  of  voters  .  . .  .357,  473 

— result  of  election ............  476 

— signatures  to  petition ........  468 


COUNTY  BUILDINGS 

calling  bond  election ..... 

commissioners  to  provide, 
election  and  bond  issue. . . 
letting  of  contract ....... 

purchase  of  site. ........ 


.1932 
.1931 
.1934 
.1933 
.1933 


COUNTY  CHARGES 

accounts  to  be  presented  to  com- 
missioners  2135 

advertisement  of  inspection  lines. 1189 

burial  of  unclaimed  bodies  2097 

criminal  costs  after  change  of 

venue   ....7773,7779 

enumeration  of   .2136 

expense  of  assessor's  attendance 

on  state  board  of  equalization.  1706 
— of  attendance  of  state  chemist 

on  criminal  trial   1152 

— of  county  board  of  health. . .  .1113 
— of  county  stock  inspector .....  1244 

— of  criminal  trial  7909 

— of  inquisition  into  sanity  8200 

— of  jury  during  criminal  trial. 7880 

— of  providing  jury  room  7900 

— of  impounding  and  slaughter- 
ing diseased  animals  .1215 

— of    transmitting    papers  in 

criminal  case   7874 

— of   transporting   juvenile  de- 
linquents to  training  school .  8336-b 
fees  and  mileage  of  witnesses  in 

criminal  actions  8151 

fees  due  clerk  and  recorder  in 
filing  lis  pendens  in  action  on 
official  bond     315 


Section 


COUNTY  CHARGES — Contd. 

interpreters'  fees  in  criminal 
cases   6141 

jury  and  witness  fee  in  criminal 
cases   6136,6138 

witness  and  jurors'  fees  and 
mileage  at  coroners'  inquests 
and  criminal  actions  before  a 
justice  ..8338 

COUNTY  CLERK 

see  Clerk  of  County  Commission- 
ers 

—County  Auditor 

COUNTY  COMMISSIONERS 

bond  1987 

books  open  to  inspection. ...... .1916 

books  to  be  kept.  1912 

chairman,  election   1908 

constitution  of  board. ........ .1904 

constitute  board  of  equalization, 
7,  12 

—county  board  of  health.  .1095, 1109 

district  from  which  elected  1905 

election  and  powers,  18,  6 

election  of,  when  held.   348 

enumeration  of  powers  1917 

examination  of  witnesses  1920 

financial  statement  1959 

may  administer  oaths  1909 

may  allow  compensation  to  wit- 
nesses 1921 

may  subpoena  witnesses.  1919 

neglect  of  duty,  penalty  1930 

not  to  be  interested  in  contracts, 

etc.  1956 

number  and  term  of  office,  18,  10 
oath  of  office,  where  and  when 

taken    271 

prosecuting  attorney  to  advise.  .2085 
quorum    and    temporary  chair- 
man  1909 

records,  how  signed  1910 

residence  required  of  appointee.  323 

salaries  and  expenses  2117 

term  of  office  1906 

transfer  to  district  court  of  mat- 
ters  in   which  commissioners 

are  interested  1957 

vacancy  in  board,  how  filled ....  322 

allowance  of  claims 

bills  of  water  masters  3281 

claims  against  contract  road  dis- 
tricts  891 

coroner's  account,  statement. ..  .2099 
claims  against  special  road  fund.  905 

claims  by  commissioners  1958 

claims  for  water  commissioner's 

compensation   3271 

county  charges  2135 

payment  of  fee  of  physician  on 
insanity  examination   782 
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Section 

COUNTY  COMMISSIONERS — 

Contd. 

prohibitions  on  allowance  1945 

salaries  of  officers  2115 

to     allow     judgments  against 

county   1903 

to  certify  check  list  of  allowed 

claims   1943 

appeals 

disposition  of  appeal,  costs  1953 

from  order  establishing  good  road 

districts   1051 

from  order  revoking  toll  bridge, 

etc.,  license  .  . .  . ,  1046 

notice,  bond  and  hearing  1951 

time  for  appeal  1950 

transmission  of  papers  1952 

who  may  appeal  1950 

appointments 

to  appoint  first  trustees  in  inde- 
pendent school  districts   653 

— county  physician  1109 

■ — fire  guard  1923 

— livestock  inspectors  1244 

r — toll  road  appraisers  1001 

to  fill  vacancies  in  county  and 

precinct  offices  321,322 

— caused  by  absence  of  county  s 
officers  and  failure  to  appoint 

deputy   1977 

— in  road  overseers   884 

approval  of  official  bonds,  etc. 

to  approve  bond  of  county  de- 
positories  2015 

— of  county  officers   284 

— of  county  superintendent   585 

—of  first  drainage  district  com- 
missioners  2448 

— of  petitioners  for  drainage  dis- 
trict 2445 

— of   petitioners   for  irrigation 

districts   2374 

— of  road  overseers   884 

to  fix  bond  of  assessors  to  cities 

and  school  districts  1807 

— penalties  of  bonds  1988 

to    investigate    securities  and 
bonds  of  county  depositories.  .2018 

duties  relating  to  county 
bonds 

sale  of  bonds  1966 

may  invest  bond  sinking  fund..  1963 

may  issue  funding  bonds  1960 

— improvement  bonds  1962 

may  transfer  balance  from  bond 
issue  to  current  expense  fund.  1967 

duties  relating  to  cities 

changing  names  of  municipali- 
ties  2281-2284 


Section 


COUNTY  COMMISSIONERS — 

Contd. 

to  incorporate  villages  2222 

to     make    order  consolidating 

cities   2299 

to  record  resolution  organizing 

villages  into  cities  2175 

duties  relating  to  elections 

canvass  of  election  returns   448 

to  establish  election  precincts. 364,  365 
to  furnish  supplies  to  election 

registrars    394 

to  give  notice  of  bond  election . . .  1968 
to  allow  compensation  of  regis- 
trars   401 

to  appoint  judges  of  elections.367,  369 

— for  bond  election  1970 

— registrars  of  election   393 

— two  sets  of  election  officers  in 

certain  precincts   443 

to  call  and  canvass  election  and 
to  make  order  of  consolidation 

of  irrigation  districts  2438 

to  canvass  returns  of  bond  elec- 
tions  1970 

to    order   payment   of  election 

judges    370 

to  provide  election  supplies  

 402,403,1918 

— and  furnish  polling  places.  . . .  366 

duties  relating  to  irrigation 

may  inspect  books  of  irrigation 
districts   2395 

repair  of  dams  under  order  of 
court    155 

to  fix  water  rates  3294-3298 

to  organize  irrigation  districts . . 
 2373-2377 

to  present  to  owners  bill  for 
erecting  headgates  and  meas- 
uring devices  3282 

duties  relating  to  revenue 

may  cancel  and  refund  taxes  1791 

— compromise  doubtful  taxes  1791 

— contract  for  revenue  supplies.  1734 
— order  erasure  of  names  from 

poll  tax  book  1861 

— require  county  attorney  to  sue 

delinquent  assessor  181£ 

to  deduct  taxes  on  omitted  prop- 
erty from  assessor's  salary. ..  1814 

to  equalize  taxes  1692-1701 

to  furnish  blank  road  poll  tax 

receipts    897 

to  levy  county  taxes  1G47 

— property  road  tax  896,  900 

— road  per  capita  tax  in  contract 

districts    894 

— school  taxes    603 

— special  bountv  Hx  1933 

— special  road  tax   S01 
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[sections  below  3800  in  vol.  1] 


Section 

COUNTY  COMMISSIONERS — 

Contd. 

— special  tax  for  livestock  sani- 
tary fund  1205 

— special  tax  for  predatory  ani- 
mal fund  1201 

—special  tax  for  road  or  bridge 
construction    937 

— special  tax  for  warrant  re- 
demption, 7,  15 

—state  and  delinquent  warrant 
tax  1648 

— tax  to  meet  bonds  1963 

to  require  assessor  to  swear  to 
assessment  roll   1727 

to  suspend  delinquent  revenue 
officers  1823 

duties  relating  to  roads  and 
highways 

duties  with  respect  to  roads ....  882 

erection  and  maintenance  of 
bridges  936-942 

laying  out  and  altering  roads. 916-935 

leasing  highways  964-979 

may  establish  good  road  dis- 
tricts  1050 

may  vacate  office  of  road  overseer.  884 

oversight  of  contract  road  dis- 
trict   890 

to  apportion  road  taxes  to  good 
road  districts  1058 

to  build  bridges  over  ditches, 
when   ..3310 

to  create  and  alter  road  dis- 
tricts 883 

to  direct  suit  against  delinquent 
road  overseer   915 

to  fix  and  audit  compensation  of 
road  overseers   885 

to  fix  commutation  fee  for  road 
tax  894,896 

to  grant  electric  power  companies 
right-of-way   2837 

to  inspect  highways  882-a 

to  let  road  contracts  in  contract 
districts   888 

to  regulate  use  of  highways  by 
water  and  canal  companies. .  .2840 

to  set  apart  sum  for  general  road 
,     purposes    887 


duties  relating  to  schools 

organization  of  independent 
school  districts   651 

to  create  and  alter  school  dis- 
tricts  615-618 

to  furnish  assessor  with  supplies 
for  collection  of  special  school 
taxes   ^23 

to  harmonize  school  district 
boundaries    597 


Section 


COUNTY  COMMISSIONERS— 

Contd. 

duties  relating  to  toll  roads, 
bridges  and  ferries 

authorizing  construction  of  toll 

roads  980-985 

— for  traction  engines  1003-1006 

may  authorize  toll  ferries.  .1037, 1038 

may  regulate  toll  ferries..  .1039 

may  revoke  toll  road,  etc.,  li- 
cense 1046 

regulation  of  toll  bridges  and 

ferries  1015-1020 

to  fix  bridge  and  ferry  license . .  1840 
to    grant    authority    for  toll 
bridges  1028-1031 

general  duties 

control  over  wires  crossing  rail-. 

road  tracks  1927-1929 

erection  of  county  buildings.1931-1934 
establishment  of  herd  districts.. 

 1302-1309 

extermination  of  pests  1940-1942 

may  authorize  use  of  explosives 

in  streams  7187 

—contribute     to  agricultural 

fairs  ....3040 

—employ  counsel,  18,  6 
— expend  money  for  armory  rent.  708 
— offer  bounty  on  wild  animals.  .1935 
— on  cougars,  lions  and  panthers. 1939 
— offer  rewards  for  detection  of 

certain  offenses  1244 

— repair  chimneys,  etc.,  at  own- 
ers' expense  1924 

— review  discharge  of  pauper. .  .2145 
— transfer  balances  from  scalp 

to  current  expense  fund  1938 

provision  for  relief  of  poor  2142 

to  assist  state  examiner   178 

to  collect  cost  of  executon  of  plat 

by  recorder  2311 

to  compile  jury  list  3947-3948 

to  contract  for  care  of  poor. . .  .2137 

to  district  county  1907 

to  employ  physician  for  poor. . .  .2138 
to  establish  drainage  districts . . 

 2446-2448 

to  fix  rate  of  interest  on  county 

deposits   ..2013 

to  grant  liquor  licenses  1508 

to  license  employment  bureaus . .  1443 
to  procure  plats  of  United  States 

survey   2092 

to  provide  jury  room  7900 

to    publish    notice  concerning 

camp  fires   1926 

to  revoke  liquor  licenses,  when..  1512 
to  sue  for  aid  furnished  to  poor 

parents  or  children  2695 

transfer  of  funJs  1014 


Co.  Com'rs. — Co.  Officers         GENERAL  INDEX 


943 
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Section 

COUNTY  COMMISSIONERS— 

Contd. 

meetings 

adjourned   1914 

for  road  matters  882-a 

notice  to  be  posted  1916 

regular   1913 

special   1915 

to  be  public  1916 

supervision  of  county  officers 

leave  of  absence  to  officers  1922 

may  inspect  treasurer's  office... 

 2011,2012 

may  suspend  treasurer  pending 

action  for  misconduct  2009 

to  authorize  appointment  and  fix 
compensation  of  deputy  offi- 
cers 2119 

to  authorize  surveyors  to  estab- 
lish county  lines  .2091 

to  fix  salaries  of  county  officers.  .2118 
to  provide  office  for  county  su- 
perintendent   587 

— for  probate  judge  1990 

— reception  book  for  recorder. .  .2072 

— supplies  for  assessor  1810 

— supplies  for  county  officers. . .  .1931 
— supplies  for  county  surveyor.  .2094 
to  sue  treasurer  neglecting  to 

report  2003 

to  suspend  or  remove  treasurer 

for  default   188 

to  withhold  penalty  from  salary 
of  county  superintendent  fail- 
ing to  report   600 

supervision  of  jails  and  pris- 
oners 

may  require  prisoners  to  labor  on 
public  works  8541 

to  determine  compensation  of 
sheriff  for  keeping  prisoners.  .8539 

to  inspect  county  jail  8543 

to  prescribe  regulations  as  to 
labor  of  prisoners  8542-8542-b 

COUNTY  INDEBTEDNESS 

see  Counties 
— County  Bonds 

COUNTY  JAILS 

destroying  or  injuring,  see  Jails 

by  whom  kept  and  for  what  use. 8525 

cities  and  villages  may  use  2220 

commissioners  to  prescribe  regu- 
lations for  labor  8542-8542-b 

employment  of  guard  8538 

expenses  of  removal  of  prisoner  .8547 
governor  may  order  removal  of 

prisoners   8546 

imprisonment  for  fine  8545 

inspection  by  county  commission- 
ers  8543 


Section 

COUNTY  J  AILS — Contd. 

jailer  to  return  list  of  prisoners. 8544 
labor  of  prisoners  around  jail 

and  court  house  8542-a 

— on  public  works  ...8541 

may   be    deemed    state  prison, 

when   8487 

no  prisoner  exempt  from  labor.8542-d 
order  for  production  of  prisoners 

before  court  8435 

prisoners,  examination  by  deposi- 
tion for  criminal  defendant. .  .8171 

— must  be  actually  confined  8528 

— to  be  kept  separate  8527 

production  of  prisoner  to  testify. 8155 
reception  and  board  of  prisoners.8539 
reception  and  custody  of  federal 

prisoners  .  8529-8530 

removal  of  prisoners  in  case  of 

fire   8535 

— in  case  of  pestilence  8536 

rules  and  regulations  as  to  labor 

of  prisoners  8542 

security  for  board  of  civil  prison- 
ers 8540 

separate  rooms  required  8526 

service  of  papers  on  sheriff  for 

prisoner   8537 

sheriff  to  take  charge  of  2024 

use  of  jail  of  contiguous  county.8531 

— prisoner  must  be  received  8532 

— return  of  prisoners  8534 

— revocation  of  order  8533 

COUNTY  OFFICERS 

for  bonds  of,  see  Official  Bonds 
specific  officers,  see  specific  heads, 

e.  g.  County  Auditor,  etc. 
for  vacancies,  see  Vacancies 

bonds  1987 

— commissioners  to  fix  penalties .  1988 

— liable  for  penalties   .1982 

enumeration   1973 

enumeration  and  election,  18,  6 
leave  of  absence,  how  granted. ,  .1922 

may  administer  oaths  ...1983 

must  not  present  claims  against 

county   1946 

oath  of  office,  when  and  where 

taken     271 

offices  at  county  seat  19'81 

refusal  to  perform  duty,  liability.2128 

residence  at  county  seat  1984 

restrictions    on    absence  from 

state   1985 

to  perform  required  duties,  18, 
1 1  i 

deputies  and  assistants 

appointment  and  compensation.  .2119 

— during  absence  of  officer  1976 

— to  be  in  writing  1979 

assistance  during  terms  of  court. 2119 
constitutional  provision,  18,  6 
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[sections  below  3800  in  vol.  1] 


Section 

COUNTY  OFFICERS— Contd. 

designation  of  senior  1978 

failure  to  appoint  deputy  during 
absence  vacates  office  1977 

may  exercise  powers  of  princi- 
pal 1980 

who  may  appoint  1975 

fees,  expenses  and  compensation 

compensation,  how  paid,  18,  8 
expenses  may  be  retained  from 
fees,  18,  7 

— same  2115 

fees,  schedule  of  2121-2127 

liability  for,  18,  6,  7 
— neglect  to  account  is  embezzle- 
ment, 18,  9 

■ — same  2116 

— not  to  be  charged,  when.2129-2129-a 

—receipt  for   2134 

-—receiving  illegal,  penalty  2134 

— to  be  prepaid  2128 

— to  publish  table.. ........... .2130 

report  of  fees  and  expenses, 
18,  7 

salaries  .. .   2115-2120 

— constitutional  provision,  18,  7 

COUNTY  PHYSICIAN 

eee  Public  Health 

appointment   .1109 

compensation  1098 

employment  for  county  poor. . .  .2138 
member    of    county    board  of 

health  1095, 1109 

neglect  of  duty  a  misdemeanor.  .1098 
records    and    reports    to  state 

board  of  healtn  1098 

to  attend  quarantined  patients.  .1096 

COUNTY  POOR 

application  for  aid.  2140 

— by  third  person  2144 

certificate  authorizing  aid  2141 

— necessary  for  relief  2143 

contract  for  maintenance  2137 

discharge  from  poor  house  2145 

employment  of  physician  2138 

humane  treatment  required  2146 

labor  required  of  2138 

provision  by  commissioners  for 

relief  2142 

provisions  to  be  furnished  2146 

reports  of  keeper   2139 

support  by  parents  or  children . .  2695 

COUNTY  RECORDER 

see  Recorder 

COUNTY  SEATS 

see     County     Boundaries  and 
County  Seats 

COUNTY  SUPERINTENDENT 

see  Schools 

annual  report   597 


Section 


COUNTY  SUPERINTENDENT— 

Contd. 

apportionment  of  funds  for  new 
school  districts   619 

approval  of  division  of  school  dis- 
trict  615 

bond  . . . .  1987 

duties  with  respect  to  district 
boundaries   597 

election,  18,  6 

—when  held   348 

expenses  of  conducting  examina- 
tions   599 

issuing  and  revoking  certificate 
of  normal  and  college  gradu- 
ate   593 

may  order  repair  of  school  prop- 
erty  588 

may  revoke  county  certificate...  595 
monthly  meetings  with  teachers.  585 
not  to  countersign  warrants  for 
teachers  failing  to  make  cer- 
tain reports   632 

oath,  bond  and  qualifications. . . .  585 

office  and  supplies   587 

office  days   587 

penalty  for  failure  to  report. . . .  600 
record  of  county  certificates. . . .  596 

records  of  office   589 

residence  and  term  of  office   584 

salary   2118 

salary  and  qualifications,  how 
fixed,  18,  6 

seal   587 

supervision  by  state  superintend- 
ent   567 

to  act  on  application  of  pupil  for 

change  of  school   615 

to  appoint  trustees  of  new  dis- 
tricts and  fill  vacancies   598 

to  apportion  moneys  for  pupils 
attending  high  schools  in  other 

districts   625 

— school  money   605 

to  collect  fines  withheld  by  offi- 
cers   607 

to  conduct  teachers'  examina- 
tion   590 

to  countersign  orders  for  war- 
rants  607,610 

to  distribute  lists  of  text  books.  .  577 
to  exempt  children  from  attend- 
ing school,  when  833*6 

— appeal  from  decision  8336 

to  fix  Arbor  day   670 

to  give  notice  of  proposed  change 

of  district  boundaries   616 

to  hold  teachers'  institutes   638 

to  issue  county  teachers'  cer- 
tificates 591,592 

to  keep  account  of  text  books  or- 
dered   580 

— with  school  districts   607 


Co.  Sup.— Co.  tfreas.  GENERAL  INDEX  94J 


[black  face  figures 
Section 

COUNTY  SUPERINTENDENT— 

Contd. 

to  keep  office  at  county  seat. . .  .1981 

to  meet  with  state  superintend- 
ent   570 

to  obey  instructions  of  state 
superintendent   589 

to  order  text  books   579 

to  present  account  of  expenses 
for  institutes    641 

to  procure  conductors  for  insti- 
tutes   641 

to  reside  at  county  seat  1984 

to  sell  property  of  lapsed  dis- 
trict  620 

to  sue  assessor  for  omitting 
names  from  poll  tax  book  1858 

visitation  and  oversight  of 
schools   586 

COUNTY  SURVEYOR 

bond  1987 

duties   2087 

election,  18,  6 

election  of,  when  held   348 

establishment  of  county  lines .  . .  2091 
interest  in  survey,  appointment 

of  surveyor  2090 

salary  2118 

schedule  of  fees  2125 

supplies  to  be  furnished  by  com- 
missioner  2094 

surveys    to    conform   to    U.  S. 

manual  2095 

survey  of  lands  divided  by  county 

line   2088-2089 

to  make  county  surveys  2093 

to  survey  disputed  fence  line. . .  .1273 
use  of  U.  S.  plats  and  field  notes. 2092 
vacancy  in  office  2093 

COUNTY  TREASURER 

bond  ......1987 

books  and  papers  open  to  inspec- 
tion  2011,2012 

duties  in  general  1991 

election,  18,  6 

—when  held   348 

fee  for  issuing  transfer  tax  re- 
ceipts  1895 

is  ex-officio  public  administrator .  5680 

office  at  county  seat  1981 

salary  2118 

sheriff  to  take  possession  of  office 

in  case  of  vacancy   330 

suspension  or  removal  for  de- 
fault   188 

suspension   pending   action  for 
disconduct  2009 

accounts,  reports  and  settlements 

accounts  with  school  districts...  606 
joint  statement  with  auditor ...  .2057 
license  report  to  state  auditor. .  .1833 


refer  to  constitution] 

Section 

COUNTY  TREASURER — Contd. 
monthly  settlements  and  state- 
ments  2001 

neglect  to  report,  penalty. ..... .2003 

quarterly  report   2002 

quarterly  settlements  with  state 

officers   1796 

settlement  with  state  officers ....  1795 
state    examiner    may  require 

statement    174 

statement    of    license  transac- 
tions  1797 

to  report  state  of  school  funds..  605 

custody  of  public  money 

custody  of  county  money  2008 

delivery  of  money  and  papers 

after  death  2010 

deposit  of  county  funds  2013-2022 

illegal    use    of    county  funds, 

penalty   2019 

neglect    under    depository  law, 

penalty  2020 

receipt  of  money  1992 

to  keep  funds  of  good  road  dis- 
tricts  1054, 1055 

to  receipt  for  money  1993 

— for  money  paid  by  road  over- 
seer   914 

to  receive  forfeited  deposit  of 
bail   8128 

duties  relating  to  bonds 

to  apply  proceeds  of  bond  issue 

to  contemplated  purpose  1967 

to  deliver  bonds  to  purchaser. . .  .1966 
to  invest  bond  sinking  fund.  . . .  .1963 
to  pay  coupons  on  drainage  dis- 
trict bonds   2475 

— interest    on    school  district 

bonds   648 

to  redeem  bonds   1966 

— drainage  district  bonds  2474 

— drainage     district  warrants 
from  proceeds  of  funding  bond.2470 

— school  district  bonds   647 

to     register    drainage  district 

bonds   2476 

— school  district  bonds   643 

to  sign  county  bonds  1965 

duties  relating  to  licenses 

to  accept  payment  of  ferry  or 

bridge  license  1021 

—of  toll  road  license   998 

to  charge  auditor  with  county 

licenses  1830 

to  countersign  blank  licenses. . .  .1829 
to  issue  peddlers'  license  1530 

duties  relating  to  revenue 

annual  tax  settlement  1822 

entry  of  redemption  from  tax 
sale  1771-1773 
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[sections  below  3800  in  vol.  1] 


Section 

COUNTY  TREASURER — Contd. 
entry  of  sale  of  county  tax  cer- 
tificates 1774 

to  check  tax  certificates  1761 

• — unused  delinquent  poll  tax  re- 
ceipts  1860 

to  credit  auditor  with  unused  poll 

tax  receipts   1857 

to  credit  livestock  taxes  to  mi- 
gratory stock  fund  1661 

to  direct  suit  for  recovery  of  de- 
linquent transfer  tax  1891 

to  file  copy  of  tax  levy  1647 

to  issue  transfer  tax  receipts ....  1895 
to  keep  special  road  taxes  in 

special  fund   905 

to  pay  transfer  tax  appraiser . . .  1886 
to   pay   transfer   tax   to  state 

treasurer   1873 

to  rebate  excess  taxes  paid  on 

migratory  livestock  1660 

to  receipt  for  poll  taxes  1844 

■ — for  transfer  taxes  .  1883 

• — to  collector  for  poll  taxes  1855 

to  receive  labor  receipts  in  pay- 
ment of  special  road  tax   904 

to  refund  excess  transfer  tax. .  .1884 
to  sign  poll  tax  receipts  1845 

duties  relating  to  warrants 

liability   for   failing  to  call  in 

warrants   1999 

redemption  of  warrants  1994 

to  call  warrants  for  payment. . 

 1997,1998 

to  compare  warrants  with  check 

list  of  claims  1943 

to  issue  deficiency  school  war- 
rants   611 

to  note  interest  paid  on  warrant. 2000 
to   pay  drainage   district  war- 
rants  e  2477 

to.  pay  school  warrants  or  indorse 

same  as  not  paid    612 

to  pay  warrants  in  proper  order.  1944 

to  provide  warrant  bulletin  1996 

to  stamp  unpaid  warrants  1995 

miscellaneous  duties 

apportionment  of  money  received 
from  forest  reserve   122 

custody  of  moneys  deposited  in 
court  4340 

disposal  of  money  and  property 
found  on  dead  bodies  2006,  2007 

to  apportion  fines  and  forfeitures 
to  school  fund   603 

to  approve  and  file  lumber  in- 
spector's bond   1496 

to  file  copy  of  auditor's  report..  1803 

to  hold  proceeds  of  unclaimed 
property   1548 

to  keep  peddler's  deposit  1530 


Section 


COUNTY  TREASURER — Contd. 

to  pay  fee  of  physician  on  in- 
sanity examination   782 

to  place  fines  in  school  fund. . .  .8440 

to  preserve  duplicate  abstracts  of 
state  lands   1571 

to  receive  and  sell  stolen  prop- 
erty  8243 

• — deposits  covering  damages  in 
eminent  domain  5226 

to  sue  coroner  failing  to  turn 
over  money  2005 

— defaulting  county  attorney.. .  .2004 

to  take  proceeds  of  sale  of  float- 
ing timber  870 

to  tender  award  on  purchase  of 
toll  road   1002 

COUNTY  TREASURY 

see  Counties 

— County  Charges 

— County  Treasure! 

COURT  REPORTER 

appointment  of  stenographic  re- 
porter  3980 

deputy,  appointment,  etc  3987 

fees  for  stenographic  records..  .  .3984 

- — disposal  of  3988 

—report  of  3988 

oath,  bond  and  salary  3981 

to  file  records  and  report  3383 

to  furnish  copy  of  record. .  .3984-3985 

— furnish  copy  free,  when  3984 

to  report  proceedings  and  testi- 
mony  3982 

to  take  testimony  out  of  court.  .  .6086 

traveling  expenses  3981 

waiver  of  services  3982 

COURTS 

see  Clerk  of  District  Court 

— Clerk  of  Probate  Court 

— Clerk  of  Supreme  Court 

— District  Courts 

— Judges  and  Judicial  Officers 

— Justice  Courts 

— Probate  Courts 

— Supreme  Court 

adjournment  to  another  place. . . 

 3870-3871 

—to  holiday,  effect  3867 

days  when  held  3865 

enumeration,  5,  2 

— same  3810 

incidental    means    to  exercise 

jurisdiction  3925 

laws  to  be  uniform,  5,  26 
legislative  power  over,  5,  13 

may  make  rules  3863 

non-judicial  days  3866 

of  record  designated  3811 

open  to  all,  1,  18 
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Section 

COURTS — Contd. 

jjowers   3862 

proceedings  not  affected  by  va- 
cancy or  failure  of  term  3922 

seals,    territorial    to    be  used, 
21,  17 

sittings,  private  when  3861 

sittings,  public  when  3860 

COVENANTS 

implied  from  word  "grant"  3120 

CREDIBILITY  OF  WITNESSES 

to  be  determined  by  jury  5956 

CREDIT 

cities,  counties,  etc.,  not  lend,  8,  4 
of  state  not  to  be  loaned,  8,  2 

CREDITS 

defined  for  taxation  1646 

CREDITOR 

rights  as  against  chattel  mort- 
gagee, see  Chattel  Mortgages 

claims  against  decedent's  estates, 
see  Decedent's  Estates 

conveyances  in  fraud  of,  see 
Fraudulent  Conveyances 

enforcement  of  sale  of  debtor's 
homestead,  see  Homestead 

rights  in  insolvency  proceedings, 
see  Insolvency  < 

rights  as  against  special  part- 
ners, see  Special  Partnership 

remedies  of,  see  Arrest  and  Bail 

— Attachment 

— Garnishment 

— Execution  - 

— Supplementary  Proceedings 
CRIER 

of  supreme  court  3822 

sheriff  to  act  as  2037 

CRIME  AGAINST  NATURE 

definition  and  punishment  6810 

when  complete  6811 

CRIMES 

see  Compounding  Crimes 

— Compromising  Offenses 

— Conspiracy 

— Conviction 

— Criminal  Action 

— Criminal  Intent 

— Felonies 

— Fines  and  Penalties 

— Misdemeanors 

— Punishment 

— Security  to  Keep  Peace 

— Venue 

for  specific  crimes,  see  specific 
heads,  e.  g.  Arson;  Burglary, 
etc. 

accused  not  subject  to  unneces- 
sary restraint   7357 

acts  punishable  in  different  ways.7230 


Section 

CRIMES — Contd. 

attempts  to  commit  7234 

contempts  punishable  as  7231 

conviction,  necessary  to  punish- 
ment  ..7350 

— of  attempts  and  included  of- 
fenses  7926 

— or  acquittal  in  another  county.7495 
court  to  determine  degree,  when. 7981 

definition  of  6309 

effect  of  codes  on  past  offenses. .  20 
felonies  and  misdemeanors  ....6311 
former  conviction  or  acquittal  in 

another  state  7494 

grades   6310 

how  prosecuted  7351 

intoxication  no  excuse  6316 

jury  to  find  degree  7925 

lawful  resistance  to  7368-7370 

mode  of  prosecution   7600 

neglect  to  assist  in  preventing.  .6517 

parties  to   6341 

persons  liable  to  punishment  ..6331 

prerequisites  to  conviction  7358 

prevention  by  officers   7375 

— by  persons  assisting  officers.  .7376 

principals  and  accessories   6341 

punishment    when    no  penalty 

fixed   6535 

repeal  of  act  creating,  effect. ...  74 

rights  of  accused   7355 

second  prosecution  for  prohibit- 
ed  7356 

union  of  act  and  intent  6314 

who  capable  of  committing. ....  .6330 

who  liable  to  punishment  . .  7480 

CRIMINAL  ACTION 

see  Judgment 

— Jury 

— Limitations 

— Preliminary  Examination 
—Trial 
— Venue 
— Verdict 

for  dismissal  of,  see  Dismissal  of 
Action 

for  pleadings  in,  see  Indictment; 
Indictment   and  Information; 
Information 
costs,  how  taxed  and  collected.  .8441 
defendant  not  compelled  to  tes- 
tify  7357,  8143 

definiton   7352 

dismissal  of   8212 

how  prosecuted   7353 

presentment,  indictment  or  infor- 
mation necessary,  1,  8 

rights  of  defendant   7355 

— to  appear  and  defend,  1,  13 
— to  speedy  trial,  1,  13 

rules  of  evidence   7864 

second  prosecution  prohibited. .  .7356 


948 


GENERAL  INDEX 


Crim.  Action — Dairy 


[sections  below 
Section 

CRIMINAL  ACTION" — Contd. 
territorial  to  be   prosecuted  by 

state,  21,  4 
unnecessary  restraint  of  defend- 


ant prohibited  7357 

who  is  defendant  7354 

CRIMINAL  APPEALS 

see  Appeals 

CRIMINAL  CONTEMPTS 

see  Contempts 

definition  and  punishment  6529 


CRIMINAL  CONVERSATION 

trial  private  when   3861 

CRIMINAL  INTENT 

effect  of  intoxication  ..........  6316 

intent  to  defraud   6302 


manifestation  6315 

must  exist  in  crimes  ...........  6314 

CRIMINAL  LIBEL 

see  Libel,  Criminal 


CRIMINAL  PLEADINGS 

see  Complaint^  Criminal 
— Demurrer 
— Indictment 

— Indictment  and  Information 
— Information 
— Plea 

— Presentment 
— Setting  Aside  Indictment 


defendants'  pleadings  7740 

defendant's  pleadings,  when  in- 
terposed 7741 

forms  and  rules  .7675 


harmless  errors  disregarded. . .  .8236 

CRIMINAL  PROSECUTIONS 

see  Criminal  Actions 
CROPS 

for  liens  on,  see  Mechanic's  Liens 


malicious  injury  to  7159 

mortgage  on   .......2406 

CROSS  COMPLAINT 

demurrer  and  answer  to  4188 

may  be  interposed  when  ......4188 

CROSS  DEMANDS 

failure  to  set  up,  effect  4178 


when  deemed  compensated  ....4186 

CROSS  EXAMINATION 

see  Witnesses 
CROSSING 

railroad    engineer    omitting  to 


give  warning  at  6923 

CRUELTY 

as  ground  for  divorce,  see  Ex- 
treme Cruelty 

to  animals  7153-7155 

to  insane  persons  6875 

to  prisoners   6514 


3800  in  vol.  1] 

Section 

CURATIVE  ACTS 

defective  past  acknowledgments. 3148 


validation  of  existing  plats  2313 

- — of    sewer     assessments  and 
bonds  2360 

CURRENCY 


recovery  of  specific  currency. .  .4453 
CURRENT  EXPENSE  FUND 
charges  payable  from 


armory  expenses   708 

compensation  of  election  regis- 
trars   401 

expenses    of    county    board  of 

health  1113 

— of  impounding  and  slaughter- 
ing diseased  animals   1215 

— of  special    deposit    of  county 

funds   2016 

— of  teachers'  examinations ....  599 

— under  depository  law  2018 

interest  on  bonds   1936 

repair  or  construction  of  bridges  937 
water  commissioner's  compensa- 
tion  3271 


water  master's  compensation  .  .3281 

items  payable  to 

costs  in  criminal  action   8442 

fines,  licenses  and  poll  taxes...  1793 
penalty  recovered  from  justice 
for  failure  to  deliver  docket.. 4767 


poll  tax  money   1862 

poor  tax  1794 

surplus  from  bond  issue   1967 

surplus  from  scalp  fund  1938 

tax  redemption  money  1773 

transfer  of  state  money  to  fund.  1795 
— unexpended  balances  from  spe- 
cial funds   1792 

CURTESY 

abolished  2687 

CUSTODY 


of  person,  see  Arrest;  Arrest 
and  Bail;  County  Jail;  Peni- 
tentiary; etc. 

of  property,  see  Attachment; 
Claim  and  Delivery;  etc. 

CUSTODY  OF  CHILD 

after  annullment  of  marriage  . .  .2643 
award  after  separation  of  par- 


ents  2698 

in  and  after  action  for  divorce. 2663 
on  divorce  for  insanity  4627 

CUSTOM 

mining  admissible  in  evidence.  .4547 

DAIRY,  FOOD  AND  OIL 

food  defined    1142 

samples  to  be  furnished  for  anal- 
ysis  13  48 
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Section 

DAIRY,  FOOD  AND  OIL — Contd. 
adulteration  and  misbranding 

adulteration  defined  1143 

certificate  of  chemist  as  evidence.1151 

confiscation  of  products  1149 

guaranty    against  adulteration 

and  misbranding  1144 

misbranding  defined  1144 

sale  of  adulterated  or  misbrand- 

ed  product  prohibited  1141 

seizure  of  products  by  commis- 
sioner  1150 

subpoena  for  state  chemist  ....1152 

board  of  commissioners 

constitution  of  board   1114 

expenses,  how  audited  and  paid.  . 

  .  1115,  1117 

may  appoint  state  chemist  1122 

may  establish  food  standards.  .  1145 

may  issue  bulletins   1123 

report  to  governor   1115 

secretary,  salary  1120 

commissioner 

assistance  from  attorney  general 
and  prosecuting  attorneys. ..  1121 

duties  in  general   1119 

horticultural  inspector  as  com- 
missioner 1118 

is  inspector  of  weights  and  meas- 
ures  1541 

may  seize  adulterated  and  mis- 
branded  product   1150 

railroad  employees  to  aid  com- 
missioner  1147 

reports  by  creameries,  etc  1146 

salary  1120 

to  issue  stencil  brand  for  cheese 
and  butter   1133 

crimes 

adulterating  food,  medicines,  etc. 6918 

adulteration  of  vinegar  1139 

fraudulent  sale  of  oleomargerine, 
etc  6917 

neglect  of  railroad  employees  to 
aid  commissioner  1147 

neglect  or  false  statement  in  re- 
port of  creameries   1146 

sale  of  tainted  or  spoiled  food  .  .6919. 

violations  of  law  in  general  . . .  .1149 

dairy  products 

butter  to  be  stamped  1133 

oleomargerine,  sale  and  use....  1129 
percentage  of  fat  for  butter.  . .  .1131 
sale  of  imitation  butter  prohib- 
ited  1129 

sale  of  impure  cheese  prohibited.  1128 
sales  of  impure  milk  and  cream. 1124 
sales  of  process  butter   1130 


Section 

DAIRY,  FOOD  AND  OIL — Contd. 
skimmed  cheese  to  be  marked.  .  .1127 
skimmed  milk  to  be  marked.  ..  1126 
stencil  brand  for  cheese  and  but- 
ter  ..1133 

test  of  cream  cheese   1127 

test  of  impure  milk  1125 

weight  of  butter  1132 

vinegar,  oil  and  other  products 

baking  powder,  ingredients  to  be 

indicated   1134 

drugged  liquor  prohibited   1135 

oil  defined  1140 

— fire  test  required  1140 

— regulation  governing  sales  ...1140 
vinegar  barrels  to  be  marked.  ..  1138 
vinegar  not  to  be  adulterated.  .  .1139 
vinegar  standards   1136,  1137 

DAIRY,  FOOD  AND  OIL  FUND 

proceeds  of  sale  of  misbranded 
products  payable  into  fund  ..1149 

DAMAGES 

assessment  in  drainage  district 
proceedings,  see  Drainage  Dis- 
tricts 

assessment  in  condemnation  pro- 
ceedings,  see  Eminent  Domain 

assessment  for  mining  rights  of 
way,  see  Mines 

for  damages  in  specific  actions 
and  for  specific  acts,  see  spe- 
cific heads  e.  g.  Forcible  Entry 
and  Detainer;  Mandate,  etc. 

amount  claimed  to  be  specified  in 
complaint   4168 

DAMS 

drawing  water  from  by  order  of 

court   155 

examination  of  plans  by  state  en- 
gineer  154a 

injuring  or  destroying  7162 

inspection  by  state  engineer  . . .  155 
must  permit  passage  of  timber. .  872 
repair  by  order  of  court   155 

DAYS 

see  Holidays 

— Non-Judicial  Days 


DAYS  OF  GRACE 

not  allowed 


3542 


DAY'S  WORK 

see  Labor 

DEAD  ANIMALS 

see  Carcasses 

DEAD  BODIES 

burial  of  unclaimed  bodies  2097 

disposal  of  money  and  property 
found  on  body  2006-2007,  2098 
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[sections  below  3800  in  vol.  1] 


Section 

DEADLY  WEAPONS 

see  Firearms 

assault  with   6732 

exhibition  of   6961 

may  be  taken  from  person  ar- 
rested  7550 

search  of  accused  person  for... 8409 
unlawful  possession  of  7023 

DEAF,  DUMB  AND  BLIND 

arrangements  for  education  ....  800 

census  803,  804 

definition   802 

examination  of  applicants  for  in- 
instruction   801 


DEATH 

see  Civil  Death 
— Death  Sentence 
— Decedents'  Estates 
— Homicide 

action  for  wrongful  death .....  4100 

action  not  to  abate  by   4108 

after  verdict,  entry  and  effect  of 

judgment   4455 

execution  after  death  of  party.. 4475 

from  collision  6909 

from  explosion  6908 

from  mischievous  animal   6931 

of  attorney  during  suit,  proceed- 
ings  4001 

of  child,  action  by  parent. ....  .4099 

of  insolvent,  effect  ............  5921 

of  heir  advanced,  before  ances- 
tor   .   5710 

of  legatee  before  testator,  effect. 5747 

of  party,  tolls  limitations  4071 

of  stranger,  public  administrator 

to  be  informed   5683 

of  ward,  action  by  guardian  . . .  4099 

partition  not  affected  by  4574 

register  to  be  kept   1088-1090 

right  of  possession  not  affected 

by  4045 

set  off  not  affected  by   4186 

DEATH  BENEFITS 

see  Fraternal  Insurance  Societies 
— Insurance 

associations    for    payment  au- 
thorized  3017 

DEATH  SENTENCE 

apparatus  for  execution  8021 

delayed  execution,  order  for  ...8019 

fixing  day  for  execution  8009 

how  inflicted   8020 

inquiry  into  pregnancy,  finding 

and  proceedings  8018 

— proceedings   8017 

inquiry  into  sanity,  attendance  of 

prosecuting  attorney   8014 

— certificate  of  inquisition  8015 

— finding    of    insanity,  proceed- 
ings  8016 


Section 

DEATH  SENTENCE — Contd. 

— jury   8013 

—production  of  witnesses   8014 

— restoration  to  sanity,  warrant 

for  execution  8016 

opinion  of  supreme  court  justices, 

and  attorney  general   8011 

return  of  execution  8022 

solitary  confinement  8009 

suspension  of  judgment  ....... .8012 

transmission  of  statement  to  gov- 
ernor  8010 

who  may  visit  convict  8009 


DEBTOR 

see  references  under  "Creditor* 
may  demand  receipt   3322 

DEBTS 

attachment  of,  see  Garnishment 

liability  of  husband  and  wife  for, 
see  Husband  and  Wife 

liability  of  legacies  for,  see  Leg- 
acies and  Devises 

liability  of  special  partners  for, 
see  Special  Partnership 

of  counties,  see  Counties; 
County  Charges 

of  decedents,  see  Decedents' 
Estates 

of  insolvent  debtor,  see  Insol- 
vency 

of  irrigation  districts,  see  Irri- 
gation Districts 

of  municipal  corporations,  see 
Cities  and  Villages 

property  charged  with  by  will, 
see  Wills 

assignment  of  carries  security. 3398 

defined  for  taxation  1646 

imprisonment  for  abolished,  1,  15 
of  counties  and  cities  not  to  be 
assumed  by  state,  12,  3 


DECEDENT 

entries  by,  how  proved 


5996 


DECEDENTS'  ESTATES 

see  Contest  of  Wills 
— Executors  and  Administrators 
— Legacies  and  Devises 
— Probate  of  Wills 
.   — Public  Administrator 
— Succession 
—Wills 

for    proceedings    to  determine 
heirship,  see  Heirship 

for  tax  on  transfers,  see  Trans- 
fer Tax 

claims  against  estate 

absent  claimant,    may  present 
claim  when  5463 

action    to   foreclose  mortgage, 
waiver  of  recourse  5470 
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Section 

DECEDENTS'  ESTATES — Contd. 
administration  expenses  paid  be- 
fore debts  5752 

allowance  or  rejection   5466 

claims  barred  by  limitations  . .  5469 
claims  not  included  in  order  for 

payment   5613 

claims  of  executor  5840 

claim  of  probate  judge,  how  act- 
ed on   5465 

claims    to  be  presented  before 

suit   .5470 

contingent  and  disputed  claims, 

payment  into  court   5611 

contribution  among  legatees. ..  .5531 
dividends  on  insolvent  estate. .. 5608 

effect  of  judgment  on  claim  5474 

estate  consisting  of  mining  prop- 
erty  5499 

executor's  liability  for  costs  and 

allowance  therefor   5479 

executor's  return  of  statement  of 

claims   5482 

failure  of  executor  to  publish  no- 
tice, revocation  of  letters  ....  5481 

filing  of  claim  and  exhibits  5467 

funeral  expenses  and  family  al- 
lowance when  to  be  paid  ....  5609 
interest  on  claim  against  insol- 
vent estate   5464 

judgment  before  death,  presenta- 
tion to  administrator   5475 

judgment    on     verdict  before 

death   .  ..5476 

limitations  tolled  by  presentation 

and  allowance  of  claim  5536 

must  be  presented  within  time 

limited  5463 

order  for  payment  5610 

order  of  payment  5606 

order  to  precede  payment   5609 

partial  allowance,  actions,  costs. 5473 
payment  of  interest  on  claims. 5483 
pending  action,  claim  to  be  pre- 
sented  5472 

property  chargeable  with  debts. 5751 

— order  of  exhaustion   5752 

property  designated  in  will  for 

payment  of  debts   5527 

preference  of  mortgage  5607 

property  subject  to  payment.  . .  .5490 
publication  of  notice  to  creditors. 5460 
publication,  proof  and  order  es- 
tablishing publication   5462 

reference  of  claim  5477-5478 

— proceedings   5478 

satisfaction  of  mortgage  or  lien 

on  sale  5586 

shares   of    legatees   liable  for 

debts   5530 

suit    on   rejected  claim,  limita- 
tions 5468 

time  for  presenting   5461 


Section 

DECEDENTS'  ESTATES — Contd. 

undevised  property  subject  to 
debts   5529 

vacancy  in  administration  tolls 
limitations   5471 

verification   5464 

vouchers  or  proof  may  be  re- 
quired  5464 

distribution  before  settlement 

bond,  amercement  5625 

contest  and  similar  applications. 5623 
decree  ordering  distribution. ..  .5624 

notice  of  application   5622 

petition  for  legacy  or  distribu- 
tive share  5621 

embezzlement 

citation  to  suspected  person  

 5432,  5434 

hearing   5433 

of  property  of  estate   5431 

order  for  disclosure  of  property .  5433 
refusal  to  answer  interrogato- 
ries, penalty  5433 

family  support  and  homestead 

homestead,  assignment  and  dev- 
olution  3201 

— appraisement  and  admeasure- 
ment  5449 

— cost  of  proceedings   5452 

— devolution   5447 

— exemptions   5447 

— liens  and  encumbrances   5448 

— order  for  sale  and  distribu- 
tion  5449 

— order  setting  apart  5441,  5443 

— record  of  decree  setting  apart. 5670 

— record  of  orders*   5453 

— report  of  appraisers   .5450 

— action  on  report   5451 

— rights  of  purchasers   5452 

— selection,  designation  and  re- 
cording  5441 

— set  apart   for   limited  period 

only   5444 

— title  vests  in  heirs  5444 

supoort,  additional  allowance.  . 5442 
— allowance  a  preferred  claim. .  .5442 
— allowance  to  be  paid  when . . .  5609 
— apportionment  of  allowance. . 5444 
— property  designated  in  will... 5527 
widow  and  children  entitled  to.. 5440 

final  distribution  and  settlement 

administration   on  subsequently 

discovered  property   5650 

advancements  to  be  considered.  . 5706 
— death  of  person  advanced. ... 5710 

— refund  not  required   5707 

— settlement  by   decree   5642 

— valuation   5709 
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[sections  below  3800  in  vol.  1] 


Section 

DECEDENTS'  ESTA  TES — Contd. 

conclusiveness  of  decree  5642 

decree  does  not  prevent  order  of 

partition,  when   ..5629 

discharge  of  executor  or  admin- 
istrator 5649 

distribution    and    partition  on 

settlement  of  account   5599 

disposition  of  life  estate  5674 

non-resident  beneficiary,  account- 
ing of  agent  5646 

— agent's    bond    and  compensa- 
tion 5644 

— agent's  liability  5647 

— appointment  of  agent  5643 

— claim  for  money  paid  into  state 

treasury   .  5648 

— order  of  sale  5646 

— sale    of    unclaimed  personal 

property  5645 

order,  conclusiveness  5627 

order  for  distribution  .....  5626-5627 
personal  property  tax  must  be 
paid  before  distribution   ....  5630 

petition  and  notice  thereof  5629 

record  of  decree   5670 

settlement  of  ancillary  adminis- 
tration  .5628 

settlement  of  partnership  busi- 
ness  .5554 

taxes  to  be  paid  before  distri- 
bution  1736 

to  follow  payment  of  decedent's 

debts   5614 

to  take  place  upon  final  account- 
ing  5626 

inventory  and  appraisement 

additional  appraisement  of  real 

estate  offered- at  private  sale.  5518 
appointment  of  appraisers  ....  5421 

appraisement  how  made  5422 

debts  discharged  by  will  to  be  in- 
cluded  5425 

debt  of  executor  to  be  invento- 
ried  5424 

interest  in  partnership  business 

to  be  included   5554 

inventory  by  public  administra- 
tor  5684 

inventory  to  be  made  by  executor 

or  administrator   5420 

inventory  to  be  returned,  when. 5420 

moneys  to  be  inventoried  5423 

oath  of  appraisers   5422 

of  after-discovered  property ...  5428 
revocation  of  letters  for  failure 

to  return  inventory   ..5427 

signature  and  verification  of  in- 
ventory  -5426 

partition 

assignment  of  estate  by  court, 
partition  not  necessary,  when. 5641 


Section 


DECEDENTS'  ESTATES — Contd. 
by  metes  and  bounds,  or  descrip- 
tion  5635 

certified  copy  of  decree  to  be  re- 
corded  5640 

commissioners,  appointment  ...5631 
- — may  take  testimony  and  order 

surveys   5639 

- — not  to  be  appointed  before  dis- 
tribution  5632 

■ — to  make  report  5640 

compensation  for  unequal  parti- 
tion  5637 

confirmation  of  commissioner's 

report   5640 

estate  in  different  counties  5633 

notice  of  proposed  partition. .. 5639 

of  conveyed  interests  5634 

petition  and  notice   5632 

property    incapable  of  division, 

assignment,  preferences   5636 

sale  in  lieu  of  partition   5638 

setting  aside  commissioner's  re- 
port  5640 

sales  of  property 

account  of  sale   5542 

additional  bond  required  of  exec- 
utor  5372 

bequeathed  articles  to  be  sold  af- 
ter other  personal  property ...  5497 
contribution  among  legatees  af- 
ter sale   5531 

executors  must  not  purchase  . .  .5543 
interested  parties    may  petition 

for  sale   5513-5514 

liability  for  misconduct  of  sale. 5538 
limitations  on  actions  to  vacate. . 

  5540-5541 

mining  property  may  be  sold  . . .  5499 
— conduct  of   sale,   disposal  of 

proceeds   5503 

— order  of  sale   5502 

— order  to  show  cause  5501 

— petition  for  sale   5500 

of  contract  interest  in  land  ...5532 

— assignment  of  contract  5535 

— bond  of  purchaser   5534 

— conditions  of  sale   5533 

of  entire  estate   5493 

of  perishable  property   5494 

of  property  recovered  from 
fraudulent  transfer  by  dece- 
dent  5560 

of  undevised  portion  of  estate.. 5529 

order  of  sale   5497 

partnership  interest  and  choses 

in  action   5496 

personal  property  „  5495 

— to  be  first  exhausted  5490 

— how  sold   5498 

— in  lieu  of  realty  5604 

— of  non-resident  owner  5645 
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Section 

DECEDENTS'  ESTATES — Contd. 

petition  for  order  of  sale  5492 

real  estate  sold  after  personal 

property   5504 

— confirmation,  effect  of   5522 

— confirmation,  objections  to.  . .  .5521 
— confirmation,  proof  of  notice 

necessary   5524 

— confirmation,  record  of  order. 5522 
— conveyances,  execution  and  ef- 
fect 5523 

— descriptions   not    repeated  in 

notices   5663 

— examination  of  witnesses.  . .  .5509 
— executor  compelled  to  sell... 5512 

— hearing   5508 

— judgment  confirming  to  be  re- 
corded  5670 

— mortgagee  may  purchase  5537 

— notice  of  sale  5515 

— of  non-resident   5646 

— order  of  sale  5311-5512 

— order  to  show  cause  5506 

— penalty  for  fraudulent  sale.. 5539 

— petition  for  sale   550o 

— postponement  of  sale  5525 

— postponement,  notice  of   5526 

— public  or  private  sale  5512 

— private  sale,  notice  and  bid. . .  .5517 

— re-sale  after  confirmation  5522 

— return  of  sale,  proceedings. .. 5520 

— sale  in  lieu  of  partition  5638 

— sale  of  entire  estate  5510 

— sale  of  personalty  in  lieu  of.  .  .5604 

— sales  on  credit  5519 

— sale  under  ancillary  adminis- 
tration  5628 

— satisfaction  of  liens  from  pro- 
ceeds  5536 

— service  of  order  to  show  cause. 5507 
— sufficiency  of    bid    at  private 

•  sale   5518 

— vacation  of  sale  and  order  for 

re-sale   5520 

— whole  may  be  sold   5490 

residuary  estate  to  be  sold  before 

devised   5512 

sales    to  be    reported  and  con- 
firmed  5491 

to  pay  transfer  tax  1882 

under  power  in  will  5528 

time  and  place  of  sale  5516 

specific  performance  of  contract 

action  in  district  court   5570 

contract  may  be  enforced   5565 

conveyance  and   record   of  pa- 
pers  5569 

conveyance  to  successor  in  inter- 
est  5574 

decree  passes  title  without  con- 
veyance  5572 

dismissal  of  petition  5570 


Section 

DECEDENTS'  ESTATES — Contd. 

effect  of  conveyance  5571 

enforcement  of  decree   5573 

hearing  and  contest   5567 

order  for  conveyance   .  5568 

order  for  surrender  of  posses- 
sion  5575 

petition  and  notice  of  hearing. . 5566 

summary  administration 

administration  on  deceased 
child's  estate  not  necessary. .  .5626 

estates  of  less  than  $1500   5445 

— all  property  to  go  to  children, 
when   5446 

DECISIONS 

see  Findings 

— Judgment 

on  appeal,  see  Appeals 

of  arbitrators,   see  Arbitration 

and  Aufard 
of  referees,  see  Reference 
of  supreme  court,  see  Reportsf 

Supreme  Court 

DECLARATION 

of  homestead,  see  Homestead 
of  sole  trader,  see  Sole  Traders 
oath  includes    16 

DECLARATION  OF  RIGHTS 
arms,  right  to  bear,  1,  11 
assembly,  1,  10 
bail,  1,  6 

bills  of  attainder,  etc.  prohibited 
I,  16. 

courts  open  to  all,  1,  18 
criminal  prosecutions,  rights  of 

accused,  1,  13 
due  process  of  law,  1,  13 
eminent  domain,  1,  14 
freedom  of  speech,  1,  9 
habeas  corpus,  I,  5 
Idaho  a  part  of  Union,  1,  3 
imprisonment  for  debt  abolished 
1,  15 

inalienable  rights  of  man,  1,  1 
indictment  or  information  pre- 
requisite to  prosecution,  1,  8 
jury  trial,  1,  7 

military    subordinate    to  civil 

power,  1,  12 
petition,  1,  10 

political  power  inherent  in  peo- 
ple, 1,  2 

property  qualifications  on  suf- 
frage prohibited,  1,  20 

religious  freedom,  1,  4 

reserved  rights  not  mpaired,  1,  21 

suffrage  to  be  freely  exercised, 
1,  19 

unreasonable  searches  and  seiz- 
ures prohibited,  1,  17 
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[sections  below  3800  in  vol.  1] 


Section 

DECREE 

see  Judgment 

DEED 

see  Acknowledgment 

— Conveyance 

— Recording  Transfers 

forgery  of  .   .....7028 

DEER 

see  Fish  and  Game 

DEFAULT 

divorce  not  granted  by  ^661 

entered  at  chambers   3890 

entry  of  judgment  by  4380 

for  failure  to  answer  amended 

complaint  4176 

in  action  to  quiet  title  4539 

in  forcible  entry,  etc..  5102 

in  justice  court   4695-4696 

in  proceedings  to  determine  heir- 
ship  -  5841 

of  garnishee  4310c 

proceedings  after  judgment  on 

demurrer  4409 

relief  from  4229 

relief  governed  by  complaint  . . .  4353 

DEFEASANCE 

may  be  shown  by  parole  3392 

to  be  recorded  3404 

DEFECTS 

defective    acknowledgments,  see 

Acknowledgments 
in    official    bonds,    see  Official 

bonds 

disregarded  in  civil  proceedings. 4231 

— in  criminal  proceedings   8236 

in  criminal  affidavits  8234 

in  indictments   7687 

in  titles  to  affidavits  and  papers 

   4924 

in  writ  of  habeas  corpus  8362 

DEFENDANT 

see  Parties 

for  rights  in  criminal  actions,  see 
Criminal  Actions;  Declaration 
of  Rights,  and  specific  heads  e. 
g.  Arraignment;  Preliminary 
Examination,  Trial,  etc. 

in  civil  action  4021 

in  criminal  action   .7354 

DEFENDANT     ON  IMPEACH- 
MENT 

see  Impeachment 

DEFENDANT     ON  REMOVAL 
FROM  OFFICE 

see  Removal  of  Officers 

DEFENSES 

for  pleading,  see  Answer;  Coun- 
ter Claim;  Pleading 


Section 

DEFENSES — Contd. 

for  defenses  in  specific  actions 
and  criminal  proceedings,  see 
specific  heads  e.  g.  Larceny; 
Libel,  etc. 

DEFINITIONS 

see  Words  and  Phrases 

DEFORMITY 

extortion  by  threatening  to  ex- 
pose ..7081 

DEFRAUD 

see  Fraud 

intent,  sufficiency  of   6302 

DEGREES  OF  CRIME 

of  specific  crimes,  see  specific 
heads  e.  g.  Burglary;  Larceny; 
Murder,  etc. 

court  to  determine,  when  7981 

jury  to  find   7925 

reasonable  doubt  as  to  7859 

DEGREES  OF  KINDRED 

how  computed   5705 


DELAY 

in  presenting  negotiable  instru- 
ments, see  Negotiable  Instru- 
ments 

DELEGATES 

see  Nominations 

— Primary  Elections 

DELINQUENT 

assessments  on  stock,  see  Corpo- 
rations 
taxes,  see  Revenue 

DELINQUENT  CHILDREN 

commitment  to  industrial  train' 
ing  school,  see  Industrial 
Training  School 

appointment  of  counsel  8331 

arrested  child  to  be  taken  before 

probate  court  8332 

child  under  fourteen  not  to  be 

jailed   8331 

children  failing  to  attend  school 

deemed  disorderly   8336a 

commitment,  child  allowed  to  re- 
main at  home,  when   8333 

— report  to  court  or  sheriff ...  .8333 
— to  county  or  state  institutions .  8333 
— to  industrial  training  school. 8333 

—to  sheriff   8333 

— to  society  for  delinquent  chil- 
dren  8333 

— to  society,  bond  for  care  8333 

— to  suitable  family  home  .....8333 

delinquent  child  defined   8328 

discharge   after   reformation.  .. 8333 
encouraging  delinquency  a  mis- 
demeanor  8335 
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Section 

DELINQUENT  CHILDREN — Contd. 

information  or  complaint   8330 

issuance  of  warrant,  imprison- 
ment to  be  avoided  8331 

jurisdiction  of  probate  court, 
records  and  reports   8329 

juvenile  disorderly  persons, 
who  are   8336a 

— complaint,  hearing  and  com- 
mitment  8336b 

non-appearance,  custodian  guilty 
of  contempt   8331 

parole   after   commitment  8333 

probation  officers,  appointment, 
duties  and  powers   8336c 

promise  of  parent  or  guardian 
for  appearance   8331 

reports  required  from  institu- 
tions  8334 

review  of  proceedings   8337 

school  trustee  to  report  delin- 
quent  8336d 

security  for  appearance  8331 

supervision  of  institutions  receiv- 
ing children   8334 

transfer  of  case  from  justice  to 
probate  court  8332 

DELIVERY 

of   negotiable   instruments,  see 

Negotiable  Instruments 
of  pledge,  see  Pledge 
of  goods  sold,  see  Sales 

DELIVERY,  CLAIM  AND 

see  Claim  and  Delivery 

DEMAND 

of  payment  of  negotiable  instru* 
ment,  see  Negotiable  Instru- 
ments 

for  inspection  of  original  pa- 
pers  ,...4202 

for  itemized  account   4209 

on  pledgor  for  performance  be- 
fore sale  3430 

— waiver  of  demand  3433 

purchase  of  by  attorney  6524 

DEMENTIA 

see  Insane  Persona 
— Insanity 

DEMURRER 

to  civil  pleadings 

amendments  before  or  after ...  .4228 
answer    after    demurrer  over- 
ruled  4228 

enlargment  of  time  for   4229 

exception  deemed  taken  to  de- 
cision  4427 

heard  at  chambers  3890 

in  intervention   4111 


Section 


DEMURRER — Contd. 

in    justices'    courts    to  com- 
plaint  4669 

issues  of  law  raised  by  4366 

joint  demurrer  and  answer  . . .  4187 
notice  of  hearing  at  chambers.  .3892 
not  waived  by  simultaneous  an- 
swer  4228 

proceedings  after  judgment  on. 4409 

to  amended  pleadings   4176 

— in  justices'  courts   4375 

— to  answer*  grounds  of   4194 

— time  for  filing  4193 

to  complaint,  form  of  4175 

failure  to  demur,  effect  4178 

— grounds   of   4174 

waiver  of  summons  by  4139 

to  indictment  or  information 

argument   7744 

form  and  specifications   7743 

grounds   7742 

judgment,  discharge  of  defend- 
ant  7747 

— effect  as  bar   7746 

— form  and  entry  7745 

objections  to  be  taken  by  7750 

plea   after   disallowance  7749 

resubmission  of  charge  7748 

to  accusation  against  officers.  .. 7749 
to  articles  of  impeachment.  ...  7431 
when  interposed   7741 

DENIAL 

see  Answer 

of  challenge,  see  Challenges  to 
Jury 

of  accusation  against  officers,  see 
Removal  of  Officers 

DENTISTRY 

annual  license  fee   1364 

board  of  examiners   1357 

— officers,  meetings  and  records.  1358 

— payment  of  expenses   1359 

— report  to  governor   1358 

examination  and  license   1361 

license  without  examinrtion.  . .  .1352 
practicing  dentistry  defined.  ...  1360 
practicing  without  license,  pen- 
alty  1365 

record  of  certificate   1363 

DEODAND 

abolished   7243 

DEPOSE 

includes  written  statement  under 
oath    16 

DEPOSIT 

for  deposit  in  banks,  see  Banks 

and  Banking 
of  state  and  county  funds,  see 

Depository 
in  justice  court,  in  lieu  of  bond. 4778 
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[sections  below  3800  in  vol.  1] 


Section 

DEPOSIT — Contd. 

in  lieu  of  appeal  bond  4809 

in  lieu  of  bail  on  civil  arrest.. 4248 
— judgment  to  be  satisfied  from. 4262 

— substituting  bail  for  4261 

in  lieu  of  criminal  bail. .  .8120-8122 
— disposition  of  on  forfeiture.  .8127 
— on  surrender  to  be  refunded. 8125 
on  attachment,  judgment  to  be 
satisfied  from  4315 

DEPOSIT  IN  COURT 

custody  of  money   4340 

enforcement   of    order    for  de- 
posit 4341 

of  damages  for  mining  right  of 

way  after  appeal  from  award. 3233 
order  for  deposit  in  trust  com- 
panies  2966 

surplus  on  foreclosure  sale  ...4521 
when  ordered  ................  4339 


Section 


DEPOSITARY 

seller  as  depositary 


3331 


DEPOSITIONS 

see  Conditional  Examination 
for  perpetuating  testimony,  see 

Perpetuating  Testimony 
on  preliminary  examinations,  see 

Preliminary  Examinations 


in  civil  cases 


6066 


may 


certificate  of  officer 
commissioners    of  deeds 

take   244 

commission  to  take  depositions.  .6068 
— authentication  of  certificate. 6068a 
— to  take  testimony  for  foreign 

use   6072 

failure  to  take,  judgment  for  ex- 
penses  6069d 

filing   .,  6068b 

how  served  6060b 

in  disbarment  proceedings  4013 

in  election  contests  5039 

in  proceedings  for  fixing  water 

rates  3296 

in     proceedings     to  determine 

heirship  5845 

irregularities  not  fatal   6069c 

judges  may  take   3913 

may  be  used,  when   6062 

may  be  taken  without  order  6062 

motion  to  change  date  of  taking .  6062 

notaries  may  take    236 

notice  to  take   6060 

objections  to  competency  and  to 

questions   6069 

— to  validity  and  admissibility .  6069a 
of  attending  witnesses  on  con- 
tinuance  4373 

of  prisoner   6045-0047 

order  for  takirg  C061 


DEPOSITIONS — Contd. 

offer  in  evidence,  continuance  of 

grounds  for  taking   6067 

on  postponement  of  trial  in  jus- 
tice court  4704 

powers  of    officer    taking,  con- 
tempt  6065-6065a 

publication  of   6068c 

shall  not  be  used  as  evidence, 

when   6064 

swearing    and    examination  of 

witness   6065b 

taken  before  whom  6059 

time  allowed  adverse  party  for 

travel   6060a 

to  be  used  out  of  state  ...6071-6074 

transmission  to  clerk   6066a 

upon  written  interrogatories  ..6070 
use  in  subsequent  action  ....6069b 
witness  need  not  attend,  when . .  6063 
writing,  reading  and  signing.  .6065c 

in  criminal  cases 

application  for  commission  8177 

— affidavit,  contents   8179 

— notice   ,  8180 

— to  whom  made   8180 

commission  defined  8178 

defendant  may  procure  commis- 
sion  8176 

directions  for  return   8183 

how  taken,  authenticated  and  re- 
turned  8184 

inspection  and  copy  8188 

interrogatories,  how  settled  and 

allowed   8182 

objections  available  on  trial. ..  .8189 

opening  and  filing   8187 

order  for  commission   8181 

return  of  commission  by  agent. 8185 
— death  or  disability  of  agent.. 8185 
use  on  trial   8189 

DEPOSITORY 

of  county  funds  2013-2022 

of  state  funds   127-136 

DEPUTY 

see  County  Officers 
■ — specific  county  and  state  offi- 
cers 

appointment  by  county  officers.  .1975 

— during  absence   1976 

appointments  to  be  in  writing. .  1979 

clerk  of  the  supreme  court  221 

court  reporter   3987 

designation  of  senior  deputies.  .1978 

game  warden   196 

may  exercise  powers  of  princi- 
pal  1980 

may  take  acknowledgements  ...3127 

mine  inspector   206-208 

mode  of  appointment   267 

oath  of  office    273 
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Section 

DEPUTY — Contd. 

of  county   officers,  appointment 


and  compensation  2119 

officers  may  require  bonds  from 

deputies   316 

of  recorder  for  mining  district.  .3215 

state  auditor    116 

state  treasurer    140 

DESCENT  CAST 

does  not  affect  right  of  posses- 
sion  4045 

DESCENTS 

see  Succession 

DESCRIPTION 


of  property  in  claim  of  lien.... 5115 
— in  condemnation  proceedings.  .5216 


— in  pleadings  generally  4210 

DESERTION 

of  wife  and  child,  see  Abandon- 
ment; Non-Support 
as  grounds  for  divorce  2650 

DESTRUCTION 


of  buildings,  see  Buildings 
— Explosion 

of  public  records,  see  Records 

revocation  of  wills  by,  see  Wills 

of  evidence,  penalty  6502 

DETAINER 

see  Forcible  Entry  and  Detainer 
DETECTIVE  AGENCIES 

civil  liability  for  importation . . .  6547 

not  to  be  imported,  14,  6 

penalty  for  bringing  into  state.  .6546 

DEVISE 

see  Legacies  and  Devises 
DIES 

making  or  possessing  for  coun- 
terfeiting  7038 

DIES  NON 

see  Non-Judicial  Days 

DIRECTORS 

of  corporations,  see  Corporations 

of  drainage  districts,  see  Drain- 
age Districts 

of  insane  asylums,  see  Insane 
Asylums 

of  irrigation  districts,  see  Irriga- 
tion Districts 

of  school  districts,  see  Schools 

DISABILITY 

see  Limitations 

actions  not  to  abate  by  4108 

DISAFFIRMANCE 

of  contracts  by  infants. ..  .2603-2605 

DISBARMENT  OF  ATTORNEYS 

see  Attorneys  at  Law 


Section 

DISBURSEMENTS 

see  Costs 

DISCHARGE 

of  defendant  on  acquittal,  see 

Acquittal 
from  civil  arrest,  see  Arrest  and 

and  Bail 
of  grand  jury,  see  Grand  Jury 
on   habeas   corpus,   see  Habeas 

Corpus 

in  insolvency,  see  Insolvency 

of  jury,  see  Jury 

of  mortgage,  see  Mortgage 

of   negotiable    instruments,  see 

Negotiable  Instruments 
of   convicts   from  penitentiary, 

see  Penitentiary 

DISCLAIMER 

in  action  to  quiet  title  4539 

DISCONTINUANCE 

see  Dismissal  of  Action 

DISCRETION 

of  courts  as  to  costs,  see  Costs 

DISEASE 

see  Public  Health 

among  animals,  see  Livestock 


DISFRANCHISEMENT 

for  falsifying  accounts  or  em- 
bezzlement  6975 

of  legislator  6413 

DISGRACE 

extortion  by  threat  of  7081 

DISMISSAL  OF  ACTION 

of  appeals,  see  Appeals 
on  compromise  of  offenses,  see 
Compromising  Offenses 

civil 

by  plaintiff  <  4354 

for  failure  to  give  security  for 

costs   4916 

on  failure  to  appear  4371 

criminal 

bail  is  exonerated  8214 

continuance  in  lieu  of  dismissal. 8213 

discharge  of  defendant  8214 

effect  of  dismissal  as  bar  8217 

entry  of  reasons  8215 

grounds  for  dismissal  8212 

nol.  pros,  abolished  8216 


on  motion  of  court  or  prosecutor.8215 

DISQUALIFICATIONS 

of  electors,  see  Electors 

of  judge,  see  Judges  and  Judicial 

Officers 
of  jurors,  see  Jurors 
of  referees,  see  Referees 
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[sections  below 
Section 

DISQUALIFICATIONS — Contd. 
of  specific  officers,  see  specific 
heads,    e.   g.   Bank  Commis- 
sioner;    Insurance  Commis- 
sioner, etc. 

DISORDERLY  HOUSE 

penalty  for  keeping   6842 

DISPERSAL 

of  riots,  etc.,  see  Riots 

DISPOSAL 

•  of  fines,  see  Fines  and  Penalties 
of  stolen  property,  see  Stolen 
Property 

DISSOLUTION"    OF  CORPORA- 
TIONS 

application,  contents   5186 

— filing  and  notice  5188 

— signature  and  verification. .  .  .5187 
appointment  of  receiver .  . .  4329-4330 
corporations  may  be  dissolved.  .5185 

hearing   5190 

judgment  roll,  appeal  5191 

objections  to  application.   .5189 

DISTRIBUTION 

of  property  of  decedents,  see 
Decedents'  Estates 

of  community  property  on  di- 
vorce, see  Divorce 

of  supreme  court  reports,  see 
Reports,  Supreme  Court 

DISTRICT  COURTS 

see  Clerk  of  District  Court 

— Courts 

— District  Judges 

— Judicial  Districts 

for  appeals  to  from  county 
commissioners,  see  County 
Commissioners 

■ — from  justices  of  the  peace,  see 
Justices'  Courts 

— from  probate  courts,  see  Pro- 
bate Courts 

— from  state  engineer,  see  State 
Engineer 

for  proceedings  in,  see  specific 
heads,  e.  g.  Judgment;  Trial; 
Verdict,  etc. 

accommodations  for   3872 

adjournments   3832 

chambers  powers  and  jurisdic- 
tion  3890 

clerk,  5,  16 

established   3829 

fixing  terms  3834 

judgments  entered  when  3833 

jurisdiction  in  general,  5,  20 

—same   3830 

rules  take  effect  when  3864 

seal  ..  3873 

terms,  5,  11 


3800  in  vol.  1] 

Section 

DISTRICT  COURTS— Con£d. 

— number  and  duration  3831 

— special  terms  3835 

transfer  of  territorial  proceed- 
ings, 21,  16 

appellate  jurisdiction 

constitutional  jurisdiction,  5,  20 

defined  in  general   3830 

decision  of  probate  judge  relat- 
ing to  abstractors  1415 

from  county  commissioners — 
—establishing  good  road  district.1051 

— fixing  water  rates  3297 

— orders    of    commissioners  in 

general   1950 

— relating  to  liquor  licenses  1508 

— revoking  toll  road,  etc.,  license.1046 
from  state  engineer — 
—contest    for    cancelling  ap- 
propriation permit  ...3256 

-—decision  on  question  of  com- 
pletion  3259 

■ — issuance  or  refusal  of  license. 3265 
— on  application  for  appropria- 
tion permit   3254 

—refusal  to  approve  plans  for 

dam   154-a 

from  sewer  assessment  2353 

in  prosecutions  for  defrauding 
inn  and  boarding  house  keep- 
ers  7103-c 

refusal  to  grant  physician's 
license   1351 

original  jurisdiction 

allowance  of  claims  of  drainage 

district  commissioners  2451 

application  to  change  name  5245 

constitutional  jurisdiction,  5,  20 

defined  in  general  3830 

in  actions  for  divorce  2673 

in  condemnation  proceedings. .  .  .5215 
— for  construction  of  drainage 

district  ;  2453 

— for  mining  right  of  way  3225 

in  election  contests  5030-5031 

in  forcible  entry,  etc  5095 

in  proceedings  against  trespass- 
ing animals   1298 

license  applications  transferred 
from  county  commissioners . . .  1957 

on  change  of  venue  4127 

over  commitment  of  delinquent 

children  to  training  school . . .  823 
over  contest  of  petition  for  re- 
moval of  county  seats  470-472 

proceedings  for  cancellation  of 

physician's  license  1351 

to  compel  performance  of  duties 
under  drainage  district  law. .  .2483 

to  disbar  attorneys  4002 

to  grant  writs  of  habeas  corpus. 8342 


District  Courts — Divorce 


GENERAL  INDEX 


959 


[black  face  figures  refer  to  constitution] 


Section 

DISTRICT  COURTS— Contd. 
to  order  dams  repaired  or  water 

to  be  drawn  therefrom   155* 

to  review  corporate  elections. . .  .2735 
transfer  of  action  involving  title 

from  justice  court  4645 

DISTRICT  JUDGES 

see  Judges  and  Judicial  Officers 
for   powers    at    chambers,  see 

Chambers 

absence  of   3886 

disqualification,  change  of  venue. 

  4125-4126 

— in  suits  to  determine  adverse 

claims  under  townsite  law. . .  .2157 
election  and  term  of  office,  5,  11 

—when  held   350 

expenses,  how  paid  3836 

qualifications  and  residence,  5, 

12,  23 

report  to  supreme  judges,  5,  25 
salary,  5,  17 

— same   275 

term,  commencement  of   32 

vacancy  in  office  3894 

—how  filled   320,321 

powers  and  duties 

chambers  powers  and  jurisdic- 
tion  3890 

may  authorize  officers  to  employ 
assistance  during  terms  of 
court  2119 

may  exercise  powers  at  cham- 
bers 3890 

may  sit  at  chambers  in  other 
counties   3893 

may  hold  court  out  of  district, 
5,  12 

— same  3886 

may  issue  order  for  civil  arrest. 4242 
may    grant    writs    of  habeas 

corpus   8342 

may  solemnize  marriage  2622 

may  take  acknowledgments  3124 

may  take  depositions  for  foreign 

use   6072-6074 

to  appoint  court  reporter  3980 

to  approve  bonds — 

— for  transfer  of  corporate  stock 

by  non-resident  2749 

— of  clerk  of  district  court  1987 

— of  drainage  district  commis- 
sioners  2448 

to  fill  vacancies  in  drainage  dis- 
trict commissioners   2452 

to  issue  warrant  under  gaming 

law   .6853 

to  sit  in  labor  arbitration  1430 

DISTURBANCE 

of  religious  r*eetings  6820 

of  court  7389 


Section 

DISTURBANCE  OF  PEACE 

see  Security  to  Keep  the  Peace 

definition  and  punishment  6950 

neglect  to  avoid  preventing  6517 

refusal  to  disperse  6060 

DITCHES 

see  Bridges 
— Roads 

— Water  Rights  and  Irrigation 
bridges  to  be  built  over  ditches.  .3310 
change  of  lateral,  how  made.  . .  .7147 
fish  screens  to  be  maintained  at 

head  gates   7189 

injury  to  7145 

malicious  injuries  to   7162 

placing  obstructions  in  7137 

stealing  water  from  7137 

DIVIDENDS 

see  Corporations 

DIVORCE 

see  Annulment  of  Marriage 

actions 

chambers  orders   2673 

custody  of  children,  order  for.  .2663 

decree,  effect   2646 

domicile  of  parties  2660 

jurisdiction  of  actions  2673 

limitation  of  action  2658 

not  granted  by  default  or  con- 
fession  2661 

residence  required  of  plaintiff.  .2659 
trial  private  when  3861 

alimony  and  disposition  of 
property 

alimony  for  fault  of  husband.  .2664 
— allowance     from  husband's 

property  withheld,  when  2667 

— pending  suit  and  suit  money.  .2662 

— property  liable   ....2666 

— security  for,  receiver  2G65 

allowance  for  support  of  chil- 
dren  2638 

disposition  of  community  prop- 
erty and  homestead  2670-2671 

— appeal  from  order  .2672 

for  insanity 

alimony,  distribution  of  property, 

custody  of  children   4627 

appointment  of  guardian,  service 

of  process  4625 

costs    and    expenses    paid  by 

plaintiff   4628 

insanity,  ground  for  divorce.  ..  .4624 
prosecuting  attorney  to  defend 

action   4626 

residence  required  of  plaintiff. .  .4624 

grounds  and  defenses 
adultery  2648 
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[sections  below 

Section 

DIVORCE— Contd. 

— legitimacy  of  issue. ........ .2669 

collusion   .2655 

condonation   ..2657 

continuation  of  causes  ..2653 

denied  when   .2654 

desertion   .2650 

extreme  cruelty   2649 

grounds  in  general ............  2647 

habitual  intemperance  2652 

recrimination  2656 

willful  neglect  ............... .2651 


DOCKET 

judgment  docket,  contents.  ....  .4458 

— abstract  of  justice's  judgment. 

 4734-4736 

— entry  of  satisfaction  4461 

— establishes  lien   ..4457 

— inspection  4459 

— redemptioner     must  produce 

copy   ....... .4495 

— transcript  in  other  counties . . .  4460 
of  probate  and  justice's  court — 
— copy  of  foreign  docket  as  evi- 
dence 5980 

— custody  in  case  of  vacancy.  .. 4763 
— delivery  to  successor. ........ 4762 

— entries  as  evidence  .....4760 

— entries  required  ...........  .4759 

— index   4731 

— jurisdiction  of  successor  4764 

— of  criminal  proceedings. ......  8282 

DOCUMENTS 

use  as  evidence,  see  Evidence 
mutilating  or  refusing  to  sur- 
render 6389 

DOGS 

are  subjects  of  larceny.  ....... .7052 

license  tax  on  2238 

participating  in  dog  fights  6958 

worrying     sheep,     liability  of 
owner  1220 

DOMICILE 

see  Residence 

of  parties  in  divorce....  2660 

DOUBT 

see  Reasonable  Doubt 

DOWER 

abolished  2687 

DRAINAGE 

of  stagnant  water  by  cities  and 
villages   2241 

DRAINAGE  DISTRICTS 

assessment  of  damages  and 
benefits 

appeals   2457 

assessment  of  benefits  2460 

- — against  state  lands  2481 


3800  in  vol.  1] 

Section 

DRAINAGE  DISTRICTS — Contd. 
assessment  to  pay  judgment  of 

dismissal  2461 

connection  with  servient  system, 

proceedings   2467 

dismissal  of  proceedings  2458 

employment    of    surveyors  and 

legal  assistance  2454 

expense  of  maintenance  and  re- 
pairs, how  assessed   .2468 

extension  of  system,  proceedings. 2466 
jurors,  how  selected  and  sum- 
moned  2456 

payment  of  damages.   .2459 

petition   2453 

re-assessment  on  change  of  route. 2 464 
rules  of  practice  and  procedure.  .2456 
summons,  issuance  and  service.  .2455 
trial  of  issues  by  jury. ........ .2462 

board  of  commissioners 

bond  2448 

compensation,  allowance  by  dis- 
trict court  24"1 

election  of  board  24-49 

general  powers   2414 

may  employ  surveyors  and  legal 

assistance  2454 

may  issue  warrants  2450 

officers  of  board  2450 

to  have  charge  of  construction 

work  2452 

to  levy  assessment  to  pay  judg- 
ment of  dismissal  and  proceed- 
ings  2461 

vacancies,  how  filled  2452 

bonds 

assessment  to  liquidate  bonds.. 2473 
constructions  and  funding  bonds 

may  be  issued  2470 

exchange  of  bonds  for  warrants. 2472 
form,  denominations,  interest  and 

maturity   2471 

payment  of  coupons,  interest  on 

unpaid  coupons   247o 

redemption  by  county  treasurer  .2474 

registration  2476 

warrants  redeemed  from  pro- 
ceeds of  funding  bonds  2470 

construction  work 

apportionment  of  cost  of  main- 
tenance and  repairs  2467 

change  of  route,  assessment  of 

damages   2464 

commissioners  to  have  charge.  .  .2463 
connection  by  private  drains. . .  .2466 
connection  with  lower  system.  . .  .2467 

contract  and  bond  2463 

payment  for  work  in  install- 
ments  21u5 

water  course  as  part  of  system.  .2469 
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[black  face  figures 
Section 

DRAINAGE  DISTRICTS — Contd. 
miscellaneous  provisions 

cities  and  towns  may  act  as  dis- 
tricts  2479 

district  court  may  enforce  law.  .2483 

fees  for  service  of  process  2482 

general  powers  of  district  2478 

public  lands  subject  to  law  2480 

warrants,  form  and  issuance.  . .  .2450 
— payment,  interest  and  redemp- 
tion  2477 

organization 

election  for  establishment . .  2447-2448 
general  powers  on  organization. 2444 

notice  and  hearing  2446 

order  of  establishment  2448 

order  on  petition  2446 

petition  and  bond  2445 

petition  for  extension  of  bounda- 
ries 2446 

presentation  of  petition  to  county 

commissioners   2446 

territory  may  be  organized  into 
districts  2444 

DRAWER  AND  DRAWEE 

see  Negotiable  Instruments 

DRIFTWOOD 

see  Floating  Timber 

DRUGGIST 

see  Drugs 
— Pharmacy 
— Poison 

exempt  from  jury  duty. . .  .3943, 1397 
liquor    cannot    be    drank  on 

premises   1522 

may  sell  liquor,  when  1521 

unlawful  sale  of  liquor,  penalty.  1523 

DRUGS 

see  Pharmacy 
— Poison 

administering  to  aid  in  felony.. 6705 

adulteration  of  6918 

false  labeling  or  substitution. . .  .6916 
sale  of  tainted  or  spoiled  drugs. 6919 

DRUNKENNESS 

see  Intoxication 

DUCKS 

see  Fish  and  Game 

DUE  PROCESS  OF  LAW 

right  guaranteed,  1,  13 

DUEL 

defined   6711 

failure  of  officers  to  prevent. . .  .6715 
fighting  outside  the  state,  venue. 7482 
punishment  if  death  ensues.  ..  .6712 
punishment  if  no  injury  results. 6713 
sending  or  accepting  challenge.  .6713 


refer  to  constitution] 

Section 

DUEL — Contd. 

taunt  for  not  fighting  6714 

witness  not  excused  from  testify- 
ing  6716 


DUMP 

enclosure  against  stock. . .  .1276, 1277 

DUPLICATE 

assessment  book,  see  Revenue 


revocation  of  duplicate  will,  see 
Will 

DURESS 

commission  of  crime  under  6330 

in  acquiring  title  to  negotiable 
instrument   3512 

EARNINGS 

of  minors,  claim  by  parent  2697 

of  minors  living  with  mother ....  2683 
of  wife  living  separate  2683 

EARTH 

carrying  away  from  land  of  an- 
other  7158 

EASEMENTS 

for  the  development  of  mines,  see 
Mines  and  Mining 

acquired  in  highways   878 

pass  with  conveyance  3111 

EDITORS 

criminal  liability  for  libel  6742 


EDUCATION 

see  Academy  of  Idaho 

— Board  of  Education 
— County  Superintendent 
— Deaf,  Dumb  and  Blind 
— Normal  Schools 
— Schools 

— State  Superintendent  of  Public 


Instruction 
— Text  Books 
— University  of  Idaho 

EJECTMENT 

costs   .4901 

heirs,  devisees  or  executors  may 

maintain  action  5429 

joinder  of  actions  for  damages, 

etc  4169 

survey  of  property  4542 

termination  of  plaintiff's  right.  .4540 
value  of  improvements  as  set  off  .4541 
verdict   4397 

ELECTION  CONTESTS 


contest  of  petition  for  removal  of 
county  seat,  see  County  Bound- 
aries and  County  Seats 

state  executive  and  legisla- 
tive officers 

authentication  and  custody  of 
testimony   51 
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Section 

ELECTION  CONTESTS— Corcid. 
examination  of  poll  books  and 

ballot  boxes   52 

delivery  of  contest  papers ......  54 

fees  of  officers   53 

grounds   39 

hearing  and  determination  55-57 

incumbent  denned   40 

legislature  to  hear  and  deter- 
mine 42,  43 

misconduct  of  judges  41 

notice  of  contest   44 

— service   45 

preservation  of  evidence ........  57 

production  of  papers    49 

subpoenas  46-50 

taking  of  testimony   45 

of  other  officers 

amendments   5040 

appeal  and  supersedeas  5050 

— cost  bond   5052 

— judgment  of  affirmance  5051 

complaint  and  security  for  costs. 5033 

— specific  allegations   ....5034 

contestants,  who  may  be  .5032 

costs,  liability  for.  5045 

determination  of  tie  vote  5047 

election  declared  void   5049 

grounds  for   5026 

incumbent  defined  5027 

inspection   of  ballots   and  poll 

books  .5043 

judgment,  form  of  ..5046 

jurisdiction,    contests    over  ju- 
dicial offices   .....5029 

— county  and  precinct  offices ....  5031 
— removal  of  county  seats  and 

special  questions  .5030 

misconduct  of  judges  5028 

order  for  possession  5048 

procedure  in  general.  5038 

process,  form  and  service  of .  . .  .5041 
return  of  ballots  and  poll  books 

to  auditor  .5044 

subpoenas   5039 

summons,  issuance  of  ...5035 

testimony  5039 

trial,  postponement  of   .5037 

— time  for   5036 

voters  to  testify  as  to  qualifica- 
tions  5042 

ELECTION  DAY 

is  holiday   10 

what  day  is  347 

ELECTION  PRECINCTS 

changing  boundaries,  etc   365 

establishment  <  364 

maximum  number  of  voters  366 

ELECTIONS 

see  Election  Contests 
— Election  Precincts 


Section 


ELECTIONS— CowM. 

— Electors 

- — Nominations 

—■Presidential  Electors 

—Primary  Elections 

■ — Registrars 

— Registration 

bond  elections  for  county  build- 
ings, see  County  Buildings 

—for  county  bonds,  see  County 
Bonds 

elections  for  removal  of  county 
seats  or  change  in  county 
boundaries,  see  County  Bound- 
aries and  County  Seats 

for  drainage  district  elections, 
see  Drainage  Districts 

for  irrigation  district  elections, 
see  Irrigation  Districts 

for  municipal  elections,  see  Cities 
and  Villages 

for  school  district  bonds,  see 
School  District  Bonds 

for  school  district  trustees,  see 
Schools 

of  road  overseer,  see  Road  Over- 
seers 

free  exercise  of  suffrage,  1,  19 

officers  to  be  elected  348-352 

time  for  holding   347 

"ballots  and  supplies 

ballot  boxes  to  be  provided   403 

ballots  to  be  provided  by  county 

auditor   404 

copies  of  law  to  be  distributed..  345 

correcting  errors  in  ballots   407 

county  commissoners  to  provide.  1918 

custody  after  election   442 

delivery  and  receipt  for   412 

disposal   of   stubs   and  spoiled 

tickets   m   437 

distinguishing  marks  prohibited.  408 

distribution  of  ballots   410 

duplicate  ballot  boxes  in  certain 

precincts    444 

folding  of  ballots   409 

form  and  contents  of  ballot   405 

instruction    cards    and  sample 

ballots    413 

manner  of  marking  ballots   405 

official  election  stamp   402 

official  only  to  be  used   408 

opening  ballot  boxes  before  elec- 
tion  418 

opening  packages  of  supplies. . . .  419 

poll  lists   .*   438 

record  and  preservation   411 

secret  ballot  guaranteed,  6,  1 

special  questions  on  ballot   406 

spoiled  ballots   425 

stickers,  distribution  and  use...  302 

tickets  to  be  printed   402 
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Section 


ELECTIONS — Contd 

canvass 

abstracts  certified  to  secretary  of 
state    449 

abstracts  of  votes  by  commission- 
ers   448 

abstracts   to   be   canvassed  by 
state  board   450 

abstracts  to  be  filed  and  recorded 
by  county  auditor   449 

canvass  of  first  election,  21,  10 

canvass  of  returns  and  certificate 
of  result  by  state  board   453 

canvass  of  returns  by  commis- 
sioners   448 

canvass  of  votes  by  judges.  .  .439-441 

certificate  by  judges  and  clerks.  441 

certificate  of  election  by  secre- 
tary of  state   455 

■ — evidence  of  membership  in  leg- 
islature   35 

certificates  of  first  election,  21, 
11 

constitution  of  state  board  of 

canvassers   450 

correction  of  mistakes   458 

counting  votes  by  extra  set  of 

election  officers    445 

determination   of   tie   by  state 

board    454 

doubtful  votes  not  counted  440 

intent  of  voter  effectuated   440 

judges  to  join  in  making  return.  446 

meeting  of  state  board   452 

misspelled  names  and  irregular 

returns  457 

record  of  determination  of  state 

board    455 

special  messenger  for  abstracts.  451 
transmission  of  supplies  to  com- 
missioners  442 

challenges 

entry  of  oath  on  poll  books   434 

for  conviction  of  felony   430 

for  want  of  age   431 

for  want  of  citizenship   429 

for  want  of  residence   431 

judges  may  challenge   435 

prostitutes  offering  to  vote   362 

qualifications  to  be  declared  to 

person  challenged   428 

refusal  of  vote  notwithstanding 

oath    436 

refusal  to  take  oath   436 

residence,  how  determined   432 

residence  oath  of   433 

tender  of  elector's  oath   428 

crimes 

adding  to  or  subtracting  from 
votes  6362 


Section 


ELECTIONS — Contd. 

aiding  and  abetting  .6363 

ascertainment  of  or  divulging  in- 
formation as  to  count  by  extra 

set  of  election  officers   445 

attempting  to  influence  votes ....  6372 

attempting  to  repeat  6357 

attempting    to   vote    when  not 

qualified   6357 

betting  on  results  6366 

bribery  of  electors  6373 

destroying  and  defacing  supplies. 6370 

electioneering   6371 

false  swearing  touching  electoral 

qualifications  6489 

forging    or    counterfeiting  re- 
turns  6361 

fraudulent  permission  of  regis- 
tration  6374 

illegal  registration   6375 

illegal  voting  6356 

intimidation,      corruption  and 

fraud   6364 

offenses  not  otherwise  provided 

for  6367 

officers  attempting  to  ascertain 

votes  6360 

officers  attempting  to  change  re- 
sult  6359 

official  neglect  or  malfeasance.  .6354 

placarding  booths  6376 

procuring  illegal  votes  6358 

prostitutes  registering,  voting  or 

making  false  statement. .  .360,  363 
refusal  of  voters  to  be  sworn  or 

to  answer  questions  6355 

riotous  conduct  and  interference. 6365 

sales  of  liquor  6368 

tampering  with  ballots  6369 

tampering  with  ballots,  poll  lists, 

returns,  etc  6356 

tampering  with  nomination  cer- 
tificates  6369 

use  of  unstamped  ballots,  426-a 

violations    of    primary  election 
law   ,  380 

judges  and  clerks 

appointment  of  clerks   369 

appointment      of  distributing 

clerk    367 

appointment    and  qualifications 

of  judges   367 

compensation   370 

judges  may  administer  oaths. . . .  420 

judge  may  challenge  elector....  435 

may  appoint  special  constable...  421 

oath  before  opening  polls   414 

term  of  office   369 

to  receipt  for  ballots  and  sup- 
plies   412 

two  sets  of  election  officers   443 

vacancies,  how  filled   368 
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Section 


ELECTIONS — Contd. 


notices 


advertisement  of  special  ques- 
tions   356 

clerk  to  transmit  to  registrars.  .  354 
notice  and  conduct  of  first  elec- 
tion, 21,  9 

posting  of  notices   355 

proclamation   353 

— for  first  election,  21,  8 

polls  and  polling  places 

changing  polling  place  ..416,417 

duties  of  constable   421 

opening  and  closing  of  polls. . . .  415 
provision  and  arrangement  366 

special  elections 

conducted    like     general  elec- 
tions 480,483 

notice   484 

meeting  of  county  canvassers...  481 

meeting  of  state  canvassers   482 

to  fill  vacancy  in  legislative  office. 325 
- — in  representative  in  congress. .  326 

voting 

administering  oaths  during  elec- 
tion  420 

assistance  of  disabled  voter   424 

delivery  of  ballot  to  voter   423 

deposit  of  ballots  in  box   426 

distinguishing  marks  prohibited.  408 

!    duties  of  constable   421 

foldine  of  ballots   409 

information  not  to  be  given....  427 
interference   with   electors  pro- 
hibited  427 

manner  of  marking  ballots  405 

manner  of  voting   424 

j    number    of    voters    in  inclosed 

space   423 

poll  lists    438 

spoiled  ballots    425 

unstamped  ballots  not  to  be  de- 
posited ....... . ............ 426-a 

when  to  commence  and  continue.  422 
writing  name  on  ticket   404 

ELECTORS 

disqualifications  to  vote,  etc.,  6,  3 

— same   358 

— of  prostitutes,  etc  360-363 

privilege  from  arrest    346 

property  qualifications  prohibit- 
ed,  1,  20  . 
qualifications  of  voters,  6,  2 

— same   357 

— legislature  may  prescribe,  6,  4 

— to  vote  at  primaries  375-a 

residence    not    gained    or  lost, 

when,  6,  5 
— same   359 


Section 


ELECTORS  OATH 

form  of  oath,  when  taken . . . 

ELECTORS  OF  PRESIDENT 

see  Presidential  Electors 


396 


ELECTRICITY 

see  Electric  Power  Companies 
— Electric  Transmission  Lines 
— Electric  Wires 

stealing  electric  current  7062 

— accessories  liable  as  princi- 
pals 7062-a 

— evidence  of  guilt  7062-b 

tampering  with  meters  7062 

ELECTRIC    POWER  COM- 
PANIES 

see  Electric  Transmission  Lines 
right  to  use  highways  2837 

ELECTRIC  TRANSMISSION 
LINES 

see  Electric  Power  Companies 

— Electric  Wires 

injury  to  or  destruction  of  lines 

and  appurtenances  7175-7177 

removal  from  premises,  notice. .  .7175 
rights-of-way  over  state  lands..  163 7 

ELECTRIC  WIRES 

commissioners  may  order 
changes   1928 

disobedience  of  commissioners' 
orders,  penalty   1929 

stringing  across  railroads,  appli- 
cation to  commissioners  1927 

ELISOR 

vested  with  powers  of  sheriff . . .  2042 
when  and  how  appointed  2040 


EMBANKMENTS 

see  Water  Rights  and  Irrigation 

EMBEZZLEMENT 

for  disposal  of  property  taken, 
see  Stolen  Property 

act  of  taking  unnecessary  7071 

arrest  in  civil  action  for  4241 

by  bailee  or  tenant  7069 

by  clerk  or  servant  7070 

by  common  carrier  7067 

by  public  officers  6975,  7066 

by  trustees,  banker  or  agent.  .  .  .7068 

claim  of  title  as  defense  7073 

definition   7065 

indictment  7694 

intention  to  restore  no  defense.  .7074 
neglect  of  county  officer  to  ac- 
count for  fees,  18,  9 

— same  2116 

neglect  of  livestock  inspector  or 
veterinary  surgeon  to  pay  over 

money  1175 

of  decedent's  property,  liability.  .5431 
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Section 

EMBEZZLEMENT — Contd. 

of  estate  in  custody  of  public 

administrator   5688 

of  evidence  of  debt  7072 

of  insolvent's  property  -....5890 

of  ward's  property  5820 

punishment   7076 

restoration  as  mitigating  circum- 
stance  7075 

EMBRACERY 

definition  and  punishment  6430 

EMINENT  DOMAIN 

assessment  of  damages  in  drain- 
age district  proceedings,  see 
Drainage  Districts 

condemning  ways  for  mines,  see 
Mines 

condemnation  for  road  purposes, 

see  Roads 
right    guaranteed    and  limited, 

1,  14 

right  not  to  be  abridged,  11,  8 

proceedings 

accepting  payment  as  abandon- 
ment of  defenses  5226 

appraisers  appointed  at  cham- 
bers  3890 

building  fences  and  cattle  guard. 5223 

commencement  of  action  5215 

complaint,  contents  5216 

costs   5227 

curing  defective  title  5222 

damages,  assessment   5220 

— assessment  by  commissioners. 5226 

— date  of  accrual  5221 

— failure  to  make  payment  5224 

—payment  5223,  5226 

final  order  of  condemnation  5225 

jurisdiction  in  district  court ....  5215 
possession  by  plaintiff,  payment 

of  damages  5226 

powers  of  court  .  5219 

regulation  of  crossings,  conflict- 
ing claims  and  relative  rights. 5219 
rules  of  practice  and  appeals. .  .5228 

summons  5217 

survey  and  location  of  land.... 5214 
what  must  appear  to  authorize 

condemnation   5213 

who  may  defend  5218 

property  which  may  be  taken 

corporate  property,  11,  8 

private  property  defined  5212 

water  rights,  15,  3 

what  may  be  taken  5211 

public  uses 

development  of  material  re- 
sources, 1,  14 

enumeration  in  general  5210 

for  bridge  or  ferry  1024 


refer  to  constitution] 

Section 

EMINENT  DOMAIN — Contd, 

for  roads    926 

for  street  purposes  5229 

for  toll  roads   987 

irrigation  ditches   3304 

irrigation  and  mining  purposes, 
1,  14 

preservation  of  health,  1,  14 
use  of  water,  15,  1 
water  and  rights-of-way  for  irri- 
gation districts   2386 

who  may  exercise  right 

bridge,  ferry,  boom  and  flume 

companies   2830 

corporations   2774 

drainage  districts  2478 

irrigation  districts   2386,2422 

railroads   2796 

— for  highway  crossing  2808 

— right-of-way      across  other 
roads   2806 

EMPLOYEE 

see  Child  Labor 
— Labor 
— Wages 

for  liens  of,  see  Mechanics'  Liens- 

EMPLOYER 

anti-union  contracts  prohibited.  .1456 
to   keep   record   of  minor  em- 
ployees  1468 

to  make  and  record  statements. . 

 1446,1447 

to   permit   employees  to  select 
their  own  surety  2958 

EMPLOYMENT  BUREAU 

bond  of  keeper  1444 

license  from  county  commission- 
ers  1443 

penalty  for  unauthorized  keep- 
ing  1445 

EMPLOYMENT  OF  ALIENS 

see  Aliens 

ENCIENTE 

see  Pregnancy 

ENCLOSURES 

see  Dump 
— Fences 
— Quartz  Mines 
— Reservoirs 
— Trespassing  Animals 

ENCROACHMENT 

on  roads,  see  Roads 

ENGINEER 

intoxication  of  6924 

omitting    to    give    warning  at 

crossing   6923 

violation  of  duty  by  6926 
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[sections  below 
Section 

ENGLISH  LANGUAGE 

to  be  used  in  all  proceedings. . .  .3923 

ENTRY 

of  judgment,  see  Judgment 

by  decedent,  use  as  evidence. ..  .5996 

effect  of  on  real  property  4038 

EPIDEMIC 

see  Public  Health 

EQUALIZATION 

of  taxes,  see  Revenue 

EQUITY 

preference  to  equitable  rules ....  4020 

ERRORS 

in  tax  proceedings,  see  Revenue 


as  ground  for  new  trial  4439 

immaterial,  disregarded  4231 

— in  criminal  proceedings  .8236 

— in  indictment  .............. .7 687 

ESCAPE 

aiding  escape  of  inmates  of  in- 
dustrial training  school   831 

attempt   to   escape   from  state 

prison  6453 

expense  of  trials.  6458 

from  civil  arrest  4263 

from  state  prison,  punishment . .  6452 

— from  other  prisons  6454 

liability  of  sheriff   .2030 

neglect  of  persons  to  assist  in 

recapture  6517 

of  convict,  reward  8500 

officers  assisting  in..   .6455 

persons  assisting  in  6456-6457 

recapture  exonerates  sheriff ...  .2032 
— where  and  how  made. . .  .7559-7560 
venue  of  prosecution  7489 

ESCHEAT 

escheated   lands   become  school 
lands   602 


territorial  accrue  to  state,  21,  3 

ESTATE 

see  Alternative  Interest 

— Conditional  Limitations 

— Contingent  Interest 

— Contingent  Remainders 

— Co-Tenants 

■ — Future  Estates 

- — Future  Interests 

— Homesteads 

— Landlord  and  Tenant 

• — Life  Estate 

• — Possibilities 

■ — Remainders 

— Reversions 

— Tenancy  at  Will 

ESTATES  OF  DECEASED  PER- 
SONS 

see  Decedents*  Estates,  and  refer- 
ences there  given 


3800  in  vol.  1] 

Section 

ESTOPPEL 

surety    companies    estopped  to 


plead  ultra  vires  2950 

ESTRAYS 

capture,  notice  and  sale  1299 

claim  to  proceeds  of  sale  1300 

neglect  of  constable,  liability. . .  .1301 
trespassing  animals  in  herd  dis- 
tricts  .".  1309 

trespassing  sheep   1219 

what  animals  are  estrays  1299 

ETHER 

administering  for  felonious  pur- 
pose 6705 


EVIDENCE 

see  Depositions 

— Falsifying  Evidence 

— Judicial  Knowledge 

—Judicial  Record 

—Oaths 

—Perpetuating  Testimony 
—Private  Writings 
- — Public  Writings 
- — Witnesses 

in  particular  actions  and  pro- 
ceedings, see  specific  heads, 
e.  g.  False  Pretenses ;  Perjury; 
Treason,  etc. 

effect  of  particular  evidence 

allowance  of  executor's  accounts.5602 
assessment  book  and  delinquent 

list   1767 

marriage  certificate   2628 

notice  of  mine  inspector  evidence 

of  negligence   202 

protest  of  notary   237 

recorded    brands,    evidence  of 

ownership  1234 

tax  deed  1764, 1765 

general  rules 

best  evidence  required  5999 

explanation  of  alteration  6030 

notice  to  produce  5991 

rules  in  criminal  actions  7864 

taking  out  of  court  6086 

writings  may  be  excluded  where 
inspaction  denied  4875 

matters  admissible 

abstracts  of  title  as  evidence. . .  .1412 


accounts  4209 

account  stated  by  state  auditor 

against  defaulter    107 

affidavit  of  labor  on  lode  claim.  .3211 
certificate    as    to    registry  of 

dentist   1358 

— of  chemist  as  to  adulteration.  .1151 

— of  location  of  land  5983 

certified  copy  of  articles  of  in- 
corporation  2720 
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Section 

EVIDENCE — Contd. 

— of  mutual  co-operative  insur- 
ance companies   2906 

certified  copy  of  assessment  1821 

certified  copies    by  bank  com- 
missioner  193 

— by  state  auditor   114 

— by  state  treasurer    139 

— of -record  of  deed,  etc  5998 

—of  foreign  laws   5970 

— of  plats  and  field  notes  of  U. 

S.  surveys  2092 

— of  public  writings   5966 

entries  by  decedents  5996 

—by  officers   5979,  5984 

— in  bank  stock  book   2977 

— in  justice's  docket  4760 

foreign  decrees  in  proceedings  to 

determine  heirship   5847 

historical   and    scientific  works 

and  maps   5990 

marriage  books  and  entries  2647 

mining  customs   4547 

oral  evidence  of  foreign  law.... 5971 
parol  evidence  of   brands  inad- 
missible  1228,  1234 

records  of  board  of  pharmacy. .  1387 
secondary  evidence  of  wills  ....6006 

— of  writings  5999 

statute  books   5969 

transcripts  of  foreign  justice's 

judgment   5980,  5981 

— of  minutes  of  probate  court. .  .5403 

proof  of  particular  facts 

acknowledgment  is   evidence  of 

execution   5997,  5998 

admission  of  execution  of  writ- 
ing  5995 

appointment  of  agent  by  foreign 

corporations   2792 

conspiracy,  sufficiency   .7865 

corporate  capacity  of  city  2181 

judicial  records   5974-5976 

marriage   2613 

— to  show  bigamy   7867 

municipal  ordinances   2238 

official  documents   5977 

perjury  and  treason   6005 

— revocation  of  will  5732 

private  writings   5993 

publication   6053,  6054 

— of  notice  of  sale  of  delinquent 

stock   2767 

sale  of  stock  for  delinquent  as- 
sessment  .  2767 

self-incriminating  evidence  may 
be  used  to  establish  perjury. 6308 

EVIDENCE  OF  DEBT 

see  Thing  in  Action 

embezzlement  of   7072 

is  personal  property    16 


Section 

EVIDENCE  OF  DEBT — Contd, 

prohibited  purchase  by  officers. 6384 
— by  attorney   6524 

EXAMINATION 

see  Conditional  Examination 

— Preliminary  Examination 

for  license  to  practice  profes- 
sions^ see  Attorneys  at  Law; 
Dentistry;  Medicine  and  Sur- 
gery; Optometry;  Osteopathy; 
Pharmacy ;  Surveyors 

of  school  children,  see  Schools 

of  teachers,  see  Schools 

of  witnesses,  see  Witnesses 

of  informant  before  issuing  war- 
rant  7516 

EXAMINER 

see  State  Examiner 

EXAMINERS,  BOARD  OF 

see  Board  of  Examiners 

EXCEPTIONS 

see  Bill  of  Exceptions 
to  challenges,  see  Challenges  ta 
Jury 

in  civil  cases 

allowance  by  supreme  court  . . .  4432 
definition  and  manner  of  taking. 4426 

form  of   4428 

insufficiency  of  evidence,  speci- 
fications  .  4428 

matters  deemed  excepted  to..,. 4427 
settlement  by  appellate  court  ...4426 

to  decision  after  judgment  4431 

to  decision  of  judicial  officer. ..  .4433 

to  findings  of  referee   4421 

to  oral  instructions   4383 

in  criminal  cases 

allowed  to  defendant  7943 

not  required  to  written  charges.7946 
rulings  deemed  excepted  to.... 7947 

rulings  subject  to  exception  7940 

to  rulings  not  made  during  trial .  7942 
EXCUSABLE  NEGLECT 

relief  from  judgment  by  default. 4229 
EXCUSE 

for  homicide,  see  Homicide 
from  jury  duty,  see  Jurors 
EXECUTION 

see  Supplementary  Proceedings 
stay  of,  see  Appeals;  Stay  of 

Proceedings 
sale  of  homestead,  see  Homestead 
allowance  of  claim  for  wages... 5147 
claim  of  property  by  third  per- 
son 4478 

contribution  between  joint  debt- 
ors  4499 

discharge  of  lost  lien  on  real 
estate  4325 


* 
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[sections  below  3800  in  vol.  1] 


Section 

EXECUTION — Contd. 

in  justice  court   4741-4744 

refusal  to  levy,  liability  2028 

—by  constable  2108 

stay,  by  supersedeas  bond  4810 

— pending  appeal    from  justice 
court   4842 

issuance,  execution  and  re- 
turn of  writ 

computation  in  dollars  and  cents. 1536 
delivery  by  sheriff  to  successor  .2045 
enforcement  of  judgment  by  .  . .  4473 

form  of  writ   .  4471 

how  executed  -.  4481 

issuance  after  death   4475 

— after  five  years  4474 

— against   executor   on  allowed 

claims   5612 

issuance  on  holidays   ........ .3866 

not  to  issue  after  death  ........  5475 

time  for  issuance   .4470 

to  whom  directed   4476 

when  returnable,  record  in  exe- 
cution book  4472 

on  what  issued 

for  costs  in  probate  proceedings.5671 

for  costs  on  appeal  4913 

for  fees  of  officers   2131 

judgment  against  garnishee  ..4310c 
judgment  for  damages  in  man- 
date  4987 

judgment  in  attachment  ...'...4315 
judgment  on  logging  lien  ......  5138 

judgment  on  mechanc's  lien  5120 

judgment  for  animal  trespass.  .1296 

justice's  court  transcript   4735 

must    not    issue    on  judgment 

against  executor   5474 

on  failure  to  pay  damages  in 

eminent  domain  5224 

to  enforce  court  order  for  pay- 
ment of  money  4884 

property  subject 

against  peddler's  deposit   1533 

exemptions  in  general   4480 

— in  favor  of  homestead,  excep- 
tions  3176-3177 

— in  favor  of  marred  women  . .  4479 

property  liable  to  seizure  4477 

toll  road,  etc.  franchises  1042 

redemption 

after  death  of  defendant  5475 

by  attorney  general  for  state  . .  142 

by  whom  made   4491 

how  made   4492 

money,  to  whom  and  how  paid.  .4494 
redemptioner  must  serve  papers. 4495 

subsequent  redemptions  4493 

sales 

certificate  of  sale  4489 


Section 

EXECUTION — Contd. 

— of  sale  of  real  property  4490 

conduct  of  sale   4484 

court  may  restrain  waste  after 

sale   4496 

damages  by  tenant  after  sale... 4545 
deed  by  sheriff's  successor   . .  4490a 
delivery    of     property  to  pur- 
chaser   4488 

failure  of  title,  revival  of  judg- 
ment  4498 

limitation  of  officer's  liability.  .4487 

notice  of  sale   4482 

— removing  notice,  penalty  4483 

— sale  without  notice,  penalty.  .4483 

record  of  certificates   2065 

re-sale   where   purchase  money 

not  paid   4485-4486 

right  to  rents  and  profits  after 

sale   4497 

sale  of  corporate  franchises  .... 
•  2 7 78 ~2783 

EXECUTION,  CRIMINAL 
see  Death  Sentence 
after  affirmance  of  judgment. .. 8075 

authority  for   8005 

delivery  of  defendant  to  peni- 
tentiary guard   8008 

on  judgment  for  fines  or  costs.  .8006 

— against  corporations   8229 

of  judgment  of  imprisonment. . 8007 

stay  by  appeal   8048 

— custody  of  defendant  8049 

— remand  of  defendant  8050 

EXECUTIVE  DEPARTMENT 

a    distinct    branch    of  govern- 
ment, 2  1 
of  whom  constituted,  4,  1 

EXECUTIVE  OFFICERS 

see  Officers,  and  specific  heads  e. 
g.  Governor,  State  Auditor,  etc. 

accounis  and  reports,  4,  17 

asking  or  receiving  bribes   6381 

disqualified  persons  holding  of- 
fice 6391 

duties  in  general,4,  1 

election,  4,  2 

enumerated    85 

fees  of  officers,  4,  19 

intrusion  and  holding  over  6388 

making  appointments  for  re- 
ward, penalty   6387 

may  administer  oaths    338 

not  to  purchase  scrip  6384 

offering  bribes  to   6380 

qualifications,  4,  3 

receipt  of  reward  6383 

residence,  4,  1 

resistance  of   6382 

salaries  of,  4  19 
seals,  impress  to  be  filed  with 
secretary  of  state    336 
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Section 

EXECUTIVE   OFFICERS — Contd. 
withholding  books    and  records 
from  successor   6389 

EXECUTORS    AND  ADMINIS- 
TRATORS 

see  Decedents'  Estates 
— Public  Administrator 
duties  with  reference  to  transfer 
taxes,  see  Transfer  Tax 

claim  by  against  estate  5480 

compensation,  commissions  ....5586 
— renouncement  of  claim  under 

will   5584 

guaranty   and   trust  companies 

may  become  2961 

oath   5370 

resignation  of  executor  or  ad- 
ministrator  5401 

accounting  and  liability 

account  after  authority  ceases.. 5594 
account  after  expiration  of  no- 
tice to  creditors   5593 

accounting   for   actual  amount 

paid  in  settlement  of  claim... 5585 
allowance  for  claims  under  $20.5597 
allowance  of  compensation  ....5584 
attachment  to  compel  account.  . 5o92 
chargeable  with  whole  estate.  .. 5581 
citation  on  petition  to  account ..  5590 

citation   to   account   5588 

commissions   5586 

conclusiveness  of  settlement  of 

account   5602 

discharge  on  final  settlement.  .. 5649 

exhaustion  of  estate  5610 

examination  on  accounting  ....5596 
exceptions  to  settlement  of  ac- 
count  5600 

— hearing  and  reference   5601 

final  account   5615 

— neglect  to  render  5616 

final  settlement  and  distribution. 5599 
for  sale  in  excess  of  or  under 

appraisement   5582 

for  uncollected  debts   5583 

investment  of  funds  pending  set- 
tlement  5605 

liability  for  fraudulent  sale.... 5539 

— for  misconduct  of  sale  5538 

liability  to  creditors  on  allowed 

claims   5612 

neglect  to  account,  revocation  of 

authority   5595 

notice  of  settlement  of  account.  .5598 
not  personally  liable  for  debts  ex- 
cept by  writing   5580 

not  to  profit  or  suffer  loss  5582 

objections  to  account   5591 

partial  accounts  to  be  rendered.  .5587 
personally     liable    for  claims 
where  notice  not  given  5613 


Section 

EXECUTORS    AND  ADMINIS- 
TRATORS— Contd. 
petition  for  citation  to  account.  .5589 
proof   of   notice  required  before 

settlement  5603 

statement  of  receipts  and  dis- 
bursements after  final  account- 
ing 5626 

to  account  for  sales  5542 

vouchers  to  be  presented  with 
account   5596 

actions 

actions  by,  parties"  4092 

actions  by  and  against  5551 

— by  administrator  on  former  ex- 
ecutor's bond   5555 

— for  waste  and  trespass  5553 

— to  set  aside  conveyances,  cred- 
itors to  secure  costs   5559 

— to  set  aside  fraudulent  trans- 
fer by  decedent  5558 

costs  4910 

— liability  of  executor  and  allow- 
ance therefor  5479 

executors  failing  to  qualify,  join- 
der as  parties   5556 

liability  to  garnishment   43101 

need  not  give  bond  on  appeal . . .  4832 
parties  disqualified    as  witness- 
es 5957 

possession  of  executor  for  pur- 
pose of  suit   5550 

bond 

additional  bond  before  sale  of 

real  estate   5372 

additional  security  may  be  re- 
quired  5380 

— applications  heard  when  5389 

— citation   5381 

— disregard  of  order,  revocation 

of  letters  5383 

— entry  of  orders  5389 

— hearing  and  order  5382 

— proceedings     on     motion  of 

judge  5385 

— suspension  of  powers  pending 

proceedings   5384 

allowance  of  premium  paid  for 

company  bond   2941,  2948 

application  for  release  of  surety.2946 

conditions   5373 

dispensed  with,  when   5379 

failure  to  give  sufficient  security.5378 

form  and  penalty  5371 

justification  of  sureties  5376 

liability  not  discharged  by  resig- 
nation or  removal  5401 

of  snecial  administrator  5393 

qualifications  of  surety,  ex- 
amination  5377 

record   5370 
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Section 

EXECUTORS    AND  ADMINTS- 

TR  AT  ORS— Co  ntd. 

release  of  sureties   5386 

— neglect  to  give  new  surety . .  5388 
— order  of  exoneration  ....... .5387 

separate  bond   5374 

subject  to  provisions  governing 

official  bonds   312 

successive  recoveries   * . . .  5375 

letters  of  administration 

administration  on  subsequently 

discovered  property   5650 

applicant  entitled  to  letters  not- 
withstanding prior  right  ....  5363 

application  for  letters  ........5357 

— proof  required  on  hearing  . . .  5364 
— to  be  filed  on  objection  to  ex- 
ecutor  5342 

appointment  of  administrator  on 
removal    of    predecessor  for 

contempt   5672 

appointment    of    attorneys  for 

heirs,  etc.  .....5669 

authority  of  administratrix  ex- 
tinguished by  marriage  ......  5356 

contest  of  application   5360 

county    in    which  proceedings 
must  be  had  ...........  5290-5291 

disqualifications   .....5355-5356 

disqualification  of  judge,  trans- 
fer of  proceedings  5404-5407 

effect    of    reversal    of  appoint- 
ment ...4833 

findings  as  to  notice,  conclusive- 
ness  5362 

form  5350 

— of  letters  with  will  annexed. . 5349 
grant  to  person  not  entitled. .. 5365 

hearing  of  application  5361 

issuance  after  disqualification  of 

original  appointees   5400 

— during  absence  of  minority  of 

executor   5345 

- — in  right  of  minor   ..5354 

— on  death  of  executor  5344 

— on  nuncupative  wills   5331 

— where  executor  is  incompetent .  5341 
letters  granted  at  regular  or  spe- 
cial terms  5358 

letters  to  be  recorded  5370 

letters  with  will  annexed  5347 

married    woman    not  to  be  ap- 
pointed  5356 

notice  of  application   5359 

on   mining  property  owned  by 

non-resident   5499 

preference  as    between    persons  • 

claiming  letters   5352-5353 

priorities  of  right  in  adminis- 
tration  5361 

revocation,  citation  to  adminis- 
trator  5367 


Section 


EXECUTORS    AND  ADMINTS 
TR  AT  ORS — Contd. 

— hearing   5368 

— on  application  of  person  hav- 
ing prior  right   5366 

—on  assertion  of  prior  rights  of 

surviving  spouse   5369 

—on  proof  of  will   5397-5398 

transcript  of  minutes  as  evi- 
dence of  issuance  5403 

letters  testamentary- 
appointment    of    attorneys  for 

heirs,  etc.  5669 

appointment  of  executors  5340 

— does  not  discharge  debt  of  ap- 
pointee  5424 

—after  removal    of  predecessor 

for  contempt   5672 

county  in     which  proceedings 

must  be  had  5290-5291 

disqualification  of  judge,  trans- 
fer of  proceedings   5404-5407 

effect  of  reversal  of  appoint- 
ment  ,  4833 

executor  of  executor  not  to  ad- 
minister  5344 

forfeiture  of  right  for  failure  to 

petition  for  probate   5299 

form  5348 

issuance  during  absence  or  mi- 
nority of  joint  executors  5345 

— on  nuncupative  will  5331 

— to  a  portion  of  nominees. ...  5346 

letters  to  be  recorded   5370 

married  woman  as  executrix  . . .  5343 

objections  to  issuance   5342 

powers  cease  on  revocation  of 

probate   5322 

qualifications  of  executors   ....  5341 
transcript  of  minutes  as  evidence 
of  issuance  5493 

powers  and  duties 

acts  of  a  portion  of  executors 
or  administrators   5346 

authority  of  administrators  with 
will  annexed  5347 

collection  and  payment  of  trans- 
fer tax   1881-1883 

execution  of  trust  after  disquali- 
fication of  joint  executor  or  ad- 
ministrator 5399 

investing  funds  pending  settle- 
ment 5605 

may  deposit  securities  with  trust 
companies   . .  2965 

may  represent  corporate  stock  at 
elections  ....2736 

may  resist  application  for  distri- 
bution before  settlement  5623 

may  sign  petition  for  annexation 
of  land  to  irrigation  districts. 2424 

must  not  purchase  at  sale  5543 
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Section 

EXECUTORS    AND  ADMINIS- 
TRATORS— Contd. 

must  not  purchase  claims   5585 

must  sell  estate  when  ordered  by 
court   5512 

performance  of  decedent's  con- 
tract to  convey  land  5565 

powers  of  executor  before  qual- 
ifying  5757 

return  of  statement  of  claims 
against  estate   5482 

responsibility  for  sales  of  perish- 
able property   5494 

right  of  possession  of  decedents'  . 
estates   ..5429 

rights  after  revocation  of  prior 
letters   5398 

succeeding  administrator  may 
compel  account  of  predeces- 
sor  5594 

to  allow  or  reject  claims  5466 

to  collect  debts  5550 

to  compound  with  decedent's 
debtor   ...5557 

to  enforce  bond  given  on  distribu- 
tion before  settlement  5625 

to  maintain  action  for  waste  and 
trespass   5552 

to  make  inventory   5^20 

to  publish  notice  to  creditors. . .  .5460 

to  take  possession  of  estate  ....5550 

special  administrator 

accounts   5396 

appointment,  when  to  be  made.  .5390 

duties  and  powers   5394 

issuance  of  letters  5391 

no  appeal  from  appointment. . .  .5392 

oath  and  bond  5393 

powers  cease  when  5395 

preferences   5392 

suspension  and  removal 

acts  before  revocation  valid ....  5402 
attachment  against  executor  or 

administrator   5412 

citation   5409 

for  absconding  and  neglecting  to 

account   5595 

for  contempt  in  disobeying  or- 
ders 5672 

for  embezzlement  or  mismanage- 
ment  5591 

for  failure  to  account  for  sale.  .5542 
for  failure  to  give  additional  se- 
curity  5383 

for  failure  to  inventory  after- 
discovered  property  5428 

for  failure  to  publish  notice  to 

creditors   5481 

for  failure  to  return  inventory .  5427 
for  neglect  to  give  bond  after  re- 
lease of  former  sureties  ....5388 


refer  to  constitution] 

Section 

EXECUTORS    AND  ADMINIS- 
TRATORS— Contd. 

for  lefusal  to  account   5592 

hearing   5110 

publication  of  notice  against  ab- 

scorc'ing  executor   5 til 

suspension  pending  hearing  as  to 

further  security,  etc  5384 

— for     waste,  embezzlement, 
fraud  or  incompetency  5408 

EXECUTORY  CONTRACT 

grant  on  condition  precedent  is. 3117 

EXEMPTION 

see  Homestead 

from  jury  duty  3943-3944 

in  insolvency  proceedings  5924 

from  execution 

claim  of,  in  garnishment  4310j 

fraternal  insurance  benefits  . . .  .2898 

homestead,  exceptions  3176-3177 

— of  decedent   5447 

— of  proceeds  of  sale  from  exe- 
cution  3193 

in  general  4480 

of  materials  used  in  buildings.  . 5122 
separate    property    of  married 
woman  4479 

from  taxation 

exemptions  enumerated   3  644 

existing    exemptions  continued, 
7,  5 

exemptions  from  transfer  tax..  1877 
may  be  provided  by  legislature, 
7,  2 

of  state  lands   1-386 

public  property  exempt,  7,  4 
transient  teams  not  taxable. ..  1645 

from  toll 

on  leased  roads    973 

on  state  highways   1079 

on  toll  bridges   1034 

on  toll  roads  1007 

EXHIBITIONS 

license  for   1841 

EXONERATION  OF  BAIL 

see  Bail 

EX  PARTE 

applications    granted    at  cham- 
bers  3890 

orders,  how  vacated  4801 

EXPENSES 

of  Academy  trustees   555 

of  Albion  Normal  trustees   530 

of  apprehending  fugitives  from 

justice   8425 

of  assistant  veterinary  surgeons. 1164 

of  attorney  general    142 

of  bank  commissioner   192 
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[sections  below 
Section 

EXPENSES — Contd. 

of  commissioner  of  immigration. 1418 

of  county  commissioners  2117 

of  county  officers  retained  from 

fees  2115 

of  county  teachers  examinations.  599 

of  court  reporter   .3981 

of  criminal  trials  7909 

of  dairy,  food  and  oil  commis- 
sioner  .1115 

of  Grand  Army  headquarters..  856 

of  highway  commissioners  1063 

of    industrial    training  school 

trustees    810 

of  insane  criminal  defendant  at 

asylum  8200 

of  insurance  commissioner  .....  167 
of  Lewiston  Normal  trustees...  513 
of  librarian  of  Historical  society.  851 

of  livestock  sanitary  board  1154 

of  mine  inspector    199 

of  regents  of  university........  494 

of  state  engineer   153 

of  state  examiner   170 

of  state  land  board  1563 

of  state  land  commissioners  ....  1564 

of  state  officers   274 

of  state  superintendent  of  public 

instruction   »• . ;  .v.  571 

of  text  book  commissioners   583 

of  trials  for  escape  from  peni- 
tentiary 6458 

of  trustees  of  historical  society.  852 
of  veterinary  surgeon  .........  1158 

EXPERT  TESTIMONY 

proof  of  foreign  laws  by  5971 

to  prove  forgery  of  bank  bill... 7868 

EXPLOSION 

of  buildings,  machinery,  etc.  ...7174 

— penalty  7157 

permitting     explosion  causing 
death,  penalty  6908 

EXPLOSIVES 

keeping  in  towns,  penalty  6915 

packages  to  be  marked  . .  .1555,  1556 
penalty  for  failure  to  mark  1557 

EXPOSURE 

of  animal  carcasses,    see  Car- 
casses 

of  diseased  animals,    see  Live- 
stock 

of  diseased  persons,  see  Public 
Health 

EX  POST  FACTO  LAWS 
prohibited  1,  16 

EXPRESS  COMPANY 

see  Carriers,  Common 

agents  exempt  from  jury  duty.. 3943 


3800  in  vol.  1] 

Section 

EXTENSION 

of  corporate  existence  2788 

of  time  by  court  4932 

EXTORTION 

attempts  by  verbal  threats  ....  7086 

by  executive  officer  6383 

by  judicial  officer   6432 

by  threatening  letters  7085 

definition   7080 

fear  induced  by  threats  7081 

procuring  signatures  by  7084 

punishment   7082-7083 

EXTRADITION 

see  Fugitives  from  Justice 

EXTREME  CRUELTY 

as  ground  for  divorce  2649 

FACT 

findings  of,  see  Findings 
issues  of,  see  Issues 

FACTORS  AND  BROKERS 


civil  arrest,  fraudulent  applica- 


tion of  funds  4241 

false  statement  to  principal  as  to 

price  obtained   7099 

lien  of   3448 

FAILURE  OF  PROOF 

defined   4227 


FAIR 

see  Agricultural  Fair  Corpora- 
tions 


FALSE  ACCOUNT 

by  public  officers  6975 

forged    or    altered    entries  in 

books  ..7029 

in  corporate  books  7120 

FALSE  CERTIFICATE 

by  officers  of  corporation  2739 

penalty  for  giving  6530 

FALSE  CLAIM 

presenting  to  officer  or  board... 6385 

FALSE  IMPRISONMENT 

definition   6721 

punishment   6722 

FALSE  PERSONATION 

acting  in  assumed  character. . .  .7093 

marriage  under  false  persona- 
tion 7090 

personation  of  physician  to  pro- 
cure practitoiner's  license  1353 

receiving  property  under  7094 

FALSE  PRETENSES 

conspiracy    to    obtain  property 

under   6540 

obtaining  money  under  7096 

sufficiency  of  evidence  7870 
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[black  face  figures 

Section 

FALSE  STATEMENT 

by  commission  merchants,  brok- 
ers, etc.,  as  to  price  obtained . .  7099 
by  prostitute  attempting  to  vote.  362 

FALSE  SWEARING 

see  Perjury 

FALSE  WEIGHTS  AND  MEAS- 
URES 

alteration  or  false  certificate  of 

ore  values  7111 

definition  7105 

penalty  for  use   7107 

sale  of  goods  by,  penalty  7106 

short  sales  by  ton  and  pound.  .  .7109 
stamping  false  weights  on  pack- 
age  7108 

use  of  fraudulent  ore  scales. ..  .7110 

FALSIFICATION 

by  public  officers  6975 

of  corporate  books  7120 

FALSIFYING  EVIDENCE 

destruction  or  concealment  6502 

offering    forged    or  fraudulent 

documents   6500 

preparing  false  evidence   6501 

FALSIFYING  RECORDS 

by  public  officer  6461 

by  private  persons  6465 

offering  false  instruments  for 
record   6466 

FAMILY 

see  Homestead 

— Husband  and  Wife 

— Parent  and  Child 

FARM  LABORERS  LIEN 

see  Mechanics'  Liens 

FARMER 

exemption  allowed  to  4480 

FATHER 

action  by  for  death  or  injury 

of  child  4099 

action  by  for  seduction  4098 

entitled  to  administration  5359 

entitled  to  guardianship  5774 

FEDERAL  CONSTITUTION 

adopted  for  state,  21,  20 
supreme  law  of  land,  1»  3 

FEDERAL  COURT 

judgment,  transcript  of  4462 

—lien  of  ..'  4462 

— satisfaction   4464 

FEE   (TO  PROPERTY) 

presumed  to  pass  with  convey- 
ance  3110 

transferrable  without  words  of 
inheritance  or  succession  3102 


refer  to  constitution] 

Section 

FEES 

execution  for   2131 

expenses  may  be  retained  from. 2115 

folio  defined  2132 

liability  of  county  officers,  18,  6 
neglect  to  account  a  felony,  18,  9 

— is  embezzlement  2116 

of  county  officers  to  be  prepaid.  .2128 
of  state  officers  payable  in  ad- 
vance   274 

officers  to  keep  accounts  of   312 

receipt  for   2134 

receiving  illegal  fees,  penalty ..  .2134 

state  officers  to  account  for   274 

table  to  be  published  2130 

in  miscellaneous  cases 

for  solemnizing  marriage  2626 

in  preliminary  examinations.  ... 7525 
not   to   be   charged   in  habeas 

corpus   2129 

— to  pensioners   2129-a 

— under  delinquent  child  act... 8330 

— where  state  is  party  2129 

of  attorneys  on  admission  3993 

on  change  of  venue  4127 

of  assessor 

for  licenses  1838 

for  issuing  tax  deed  1763 

for  selling  personal  property ...  1780 

clerk  of  district  court 

for  serving  order  declaring  in- 
solvency  5881 

schedule  of  fees  2121 

constable 

for  impounding  and  slaughtering 

diseased  animals  1215 

for  keeping  and  selling  estrays.1299 
on  inspecting  livestock  for  ship- 
ment  1248-1249 

schedule  of  fees  2127 

county  auditor 

for  entry  of  tax  redemption. 1771-1772 
for  filing  statement  of  descrip- 
tion and  pedigree  of  sires  3457 

for  licenses  1838 

schedule  of  fees  2124 


county  surveyor 
schedule  of  fees  


2125 


county  treasurer 
for  issuing  transfer  tax  receipts.  1895. 
insurance  commissioner 

for  accepting  service  of  process 
on  foreign  fraternal  societies. 2893' 

for  filing  statement  of  fraternal 
society  2903 

for  issuing  permit  to  fraternal 
society   2894 

for  surety  company  licenses.  ..  .2942 
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[sections  below  3800  in  vol.  1] 


Section 

FEES — Contd. 

from  livestock  companies. ..... .2932 

in  general   2887-2888 

jurors 

at  coroners'  inquests  .8338 

in  criminal  actions  in  justices' 
courts    .••••.»••»•>••••••••. 8338 

in  district  courts  6136 

— how  paid   .6137 

—in  inferior  courts  6138 


Section 


miscellaneous  officers 

of  bank  commissioner  for  ex- 
amination  

of  clerk  of  supreme  court  

■ — statement  

of  commissioner  of  deeds  

of  court  reporter. ............. 

disposal  of   . . . 

— fee  for  filng  complaint  

of  interpreters  

of  lumber  inspectors  

of  officers  in  election  contests . . . 
of  referees  . . . 


3003 
213 
220 
247 
3984 
3988 
3986 
6141 
1505 
53 
4907 


justice  of  the  peace 

for  issuing  fish  and  game 

censes   7180 

schedule  of  fees. ............. .2126 


li- 


probate  judge 

for  abstractor's  certificate. ....  .1416 

issuing  fish  and  game  licenses.  .7180 
on  appeal  from  county  superin- 
tendent 8336 

schedule  of  fees.   .2123 

recorder  • 

certified  copy  of  marriage,  birth 

or  death  record  1092 

for  estray  notices  1299 

— filing  transcript  from  federal 

court   4463 

— filing    and    indexing  chattel 

mortgage   3409 

- — issuing  marriage  license  2636 

— notifying  owner  of  stray  sheep. 1235 
— recording  affidavit  of  labor  on 

lode  claim  ..3211 

— recording  dentist's  license. . .  .1363 
— recording  location  notices  of 

mining  claims   3217 

— recording      mechanic's  lien 

claims   5117 

— recording    optometric  certifi- 
cates  1378 

schedule  of  fees  2124 

to  be  prepaid  2077 

secretary  of  state 

filing   articles   of  eleemosynary 
corporation    100 


FEES — Contd. 

- — articles  of  water  users'  associ- 
ation 2842 

for  commission  of  commissioner 
of  deeds   249 

duplicate  notary's  certificate....  235 

notarial  commissions    233 

recording  conditional  sale  of  rail- 
road equipment  . . ,   .2828 

recording  labels  and  trade 
marks  1451 

schedule  of  fees   99 

sheriff 

for  impounding  and  slaughtering 

diseased  animals   1215 

schedule  of  fees  2122 

state  auditor 

for  certified  copy  of  brand  1230 

—recording  brand  ........... .  .1229 

state  engineer 

application  filing  fee  3253 

examining  proofs  of  completion.  .3263 
for  certified  copies  of  papers.  .. 3263 
issuing  certificate  of  transfer ..  .3264 

state  land  board 

fees  in  general ................ 1566 

under  Carey  Act.......  1632 

—for  final  proof   1628 

witnesses 

at  coroners'  inquests   .8338 

attorneys  not  entitled  to  fees. . .  .6142 

before  labor  commission  1439 

in  criminal  actions  8151 

—in  justice  court  8338-S339 

in  district  court  6139 

in  legislative  election  contests...  50 

in  police  courts  208 

in  probate  and  justice  court. . .  .6140 
of  physician  on  insanity  examin- 
ation   782 

state  need  not  prepay  6143 

FEIGNED  ISSUES 

prohibited,  5,  1 

FELONIES 

attempts  to  commit....  7235 

common  law  offenses  7232 

conviction  of  attorney  of ...... .  4003 

definition   6311 

degrees    of    participation  abol- 
ished  7697 

limitation  on  prosecution  7501 

punishment  6312 

witness  must  answer  as  to  con- 
viction  6091 

enumeration  of  felonies 

abduction  for  marriage  or  de- 
filement 6769 

m 


3r; 
«.      -  ■ 
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[black  face  figures  refer  to  constitution] 


Section 

FELONIES — Contd. 

--prostitution   6771 

abortions   6794-6795 

— advenising  means   6843 

administering  drugs  to  aid  in.  .  .6705 

administering  poison   6597 

adultery   6807 

acceptance  of  reward  by  state 

examiner    185 

aiding    and    abetting  election 

crimes   6363 

aiding  escapes  6456-6457 

— of    inmates    from  industrial 

training  school    831 

alteration  of  enrolled  copies  of 

bills   6411 

— of  legislative  bills  6410 

altering  election  returns  6362 

— teleo'raph  message   7168 

assault  with  stick,  etc  6706 

— with  chemicals   6731 

— with  deadly  weapon  6732 

— with  intent  to  commit  felony.  . 

 6703-6704 

— with  intent  to  kill  6598 

attempt   to    escape   from  state 

prison   6453 

bank  commissioner  disclosing  in- 
formation  3008 

bribery  of  county  or  municipal 

officers   6528 

— of  county  treasurer  by  de- 
pository  2021 

— of  executive  officers. ...  .6380-6381 

—of  judicial  officers   6430-6431 

—of  legislators   6412-6413 

— of  state  treasurer   134 

burglary   7016 

burning  insured  property  7009 

— property  not  subject  of  arson. 7156 
certifying  checks  on  insufficient 

funds   '  2988 

— to  false  jury  list  6468 

child  stealing  6800 

circulating  illegal  money  7209 

collision  causing  death,  permit- 
ting  6909 

compounding  crime   6518 

conveyance  under  fraudulent  rep- 
resentation of  capacity  by  mar- 
ried person  7098 

corruption  of  jurors,  etc  6433 

counterfeiting   7036 

— railroad  ticket  7039 

—apparatus,  possession  of  7038 

— coin,  possession   7037 

crime  against  nature  6810 

cutting  timber  on  state  lands  for 

shipment   6988 

desertion  of  children  .6783 

destruction  or  injury  to  jails... 7161 
disclosing  contents  of  telegraph 
message   7167 


Section 


FELONIES — Contd. 

disobedience  of  proclamation  of 

insurrection   7407 

duel  resulting  in  death  6712 

elections,  ascertainment  or  di- 
vulging of  count  by  extra  elec- 
tion officers   445 

— officers  attempting  to  change 

results   6359 

embezzlement   7065-7076 

— falsification,  etc.,  by  public  offi- 
cers  6975 

escape  from  state  prison  6452 

explosion  causing  death,  permit- 
ting  6908 

— of  buildings   7157 

— of  structures,  engines,  ma- 
chinery, etc  71 74 

extortion   7082 

failure  of  officers  to  pay  over 

money   6976 

false  labeling  or  substitution  of 

drugs   6916 

false  statement  by  vendor  in  sale 

in  bulk   .3334 

— in  application  for  fraternal  in- 
surance benefit   2900 

— of  net  profits  of  mines  1867 

■ — on    application   for  marriage 

license   ;  2632 

— to  livestock  inspector  1173 

false  swearing  as  to  child's  age.  .1470 
— as  to  qualifications  as  voter. .  .6489 
— in  application  for  pardons. . .  .82^2 

— to  bank  commissioner  3002 

falsification  of  corporate  books.  .7120 
forged  bills,  passing  or  uttering. 7034 

forged  notes,  possession  of  7033 

forgery   7028-7031 

— of  telegraph  message  7032 

forging  or  counterfeiting  election 

returns  6361 

fraudulent  permission  of  regis- 
tration of  electors  6374 

grand  larceny  7050 

illegal  use  of  county  funds  by 

county  treasurer  2019 

illegal  voting  6356 

importation  of  detective  agency. 6546 

incest   6809 

injury  to   electric  transmission 

lines   7175-7177 

kidnapping   6584 

land  commissioner  or  assistants 

divulging  information  1565 

larceny  out  of  state  7058 

making  false  affidavit  for  phar-4^ 

macist's  license   1399 

— false  statements  to  examiner. .  181 
— profit  by  state  treasurer  out  of 

state  money    132 

malicious  injuries  to  highways 
and  bridges   7133 
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[sections  below  3800  in  vol.  1] 


Section 

FELONIES — Contd. 

— to  railroads  causing  death. . .  .7141 

— to  railroad  property  7131 

malicious  liquidation  of  bank  by 

commissioner   3006 

— obstruction  or  injury  of  rail- 
road tracks  and  appurtenances.7140 

manslaughter   6565 

marriage  under  false  persona- 
tion  7090 

marrying  spouse  of  another  6808 

mayhem   6577 

miscellaneous  election  offenses.  .6367 

misconduct  of  jurors,  etc  6434 

mutilation  of  records  6464-6465 

murder   6560-6563 

neglect  of  county  officer  to  ac- 
count for  fees,  18,  9 

— same  2116 

- — of  livestock  inspector  or  vet- 
erinary surgeon  to  pay  over 

money  1175 

— of  revenue  duties  by  county 

auditor  6985 

— of  school  trustees  to  pay  over 

proceeds  of  bonds   650 

obstruction  of  state  examiner.182, 183 
offering  forged  instrument  for 

record   6466 

— forged    or    fraudulent  docu- 
ments in  evidence  6500 

officers  assisting  in  escape  6455 

— making  appointment    for  re- 
ward  6387 

— withholding  records  from  suc- 
cessor  6389 

— disclosing   information   as  to 

profits  of  mines  .  1868 

official  neglect  of  election  officers.6354 

opening  telegrams  to  others  7169 

perjury   6478 

permitting    michievous  animals 

at  large  . . .  6931 

placing  obstructions  on  railroad 

tracks  7132 

placing   passenger   in   front  of 
freight  cars,  death  resulting. . 6925 

poisoning  animals  7152 

— food,  medicine  and  wells  6861 

polygamy   6806 

possession  for  sale  of  blank  li- 
censes or  poll  tax  receipts.  . .  .6981 

preparing"  false  evidence  6501 

presenting       fraudulent  bills 

against  state,  etc.  6385 

prize  fighting  6957 

profiting  from  revenue,  7,  10 
publishing      false  corporation 

prospectus  or  report  7128 

rape   6765 

receiving   deposits   in  insolvent 

bank   2985 

— property  under  false  persona- 


Section 


FELONIES — Contd, 

tion   ,  7094 

— stolen  goods   7057-7058 

refusal  of  attorney,  etc.,  to  pay 

over  money  6523 

— to  make  returns  to  state  ex- 
aminer   180 

rescues   6446 

resisting  executive  officers  6382 

revenue  officers  violating  law. . .  .6392 

robbery   6590 

seduction  for  prostitution  6770 

selling  land  twice  7097 

simulation  of  physician's  signa- 
ture to  obtain  liquor  .1524 

subornation  of  perjury  5487 

tampering  with  election  ballots.  .6369 
— ballots,  poll  lists,  returns,  etc. 6356 

■ — jury  list   6467 

— nomination  certificates  .  6369 

unauthorized     connection  with 

telephone  wires   7173 

-—removal  or  sale  of  mortgaged 

chattels  3419,  7100 

unlawful  exercise  of  functions  of 

peace  officers   6546 

—purchase  of  script  by  officers. 6384 
use   or   possession   of  running 

iron  ...  6868 

violations  of  warehouse  law. . .  .1493 

FEMALE  CONVICTS 

inquiry  into  pregnancy,  see  Preg- 
nancy 

attendance  at  court  8517 

contracts  for  care  of  8515 

conveyance  to  prison  8516 

cost  of  maintenance  8519 

expenses  of  warden  allowed  8518 

expiration  of  contract  for  keep- 
ing  8518 

return  to  state  8518 

FEMALES 

abduction  of,  see  Abduction 

age  of  majority  of  2601 

prisoners  to  be  separated  from 
males   8527 

FEME  COVERT 

see  Husband  and  Wife 

FEMININE  GENDER 

included  in  masculine  


16 


FENCES 

co-terminous  owners  to  maintain. 3094 
hogs  need  not  be  fenced  against.  1278 

lawful  fence  defined  1264 

— specific  requirements  1265 

railroads  to  erect  2814-2815 

removal  from  roads   932 

partition  fences 

disagreement  as  to  erection  or 
repair  1269 


Fences — Fire  Escapes 


GENERAL  INDEX 


977 


[black  face  figures 

Section 

FENCES — Contd. 

duty  to  construct  and  repair. . .  .12G7 

establishment  of  gates....  1275 

hog  tight  fences  12G7 

notice  to  erect  126G 

recovery  of  cost  of  erection  1266 

removal  of  encroaching  fence . . . 

 1271-1272 

restrictions  on  removal  1270 

survey  of  disputed  line  1273 

use  of  existing  fence  in  making 

inclosure   1268 

vacation  of  inclosure,  notice. ..  .1274 

FERRIES 

see  Toll  Bridges  and  Ferries 

FIDELITY  COMPANIES 

see  Surety  and  Fidelity  Com- 
panies 

FICITIOUS  NAMES 

in  civil  proceedings  4230 

in  criminal  pleadings  7680 

FIDUCIARY 

civil  arrest,  fraudulent  applica- 
tion of  funds  4241 

FIELD  NOTES 

of  U.  S.  survey  as  evidence ....  2092 

FILING 

of  articles  of  incorporation,  see 
Corporations 

of  chattel  mortgages,  see  Chattel 
Mortgages 

of  papers  with  recorder,  see  Re- 
corder 

of  papers  with  secretary  of  state, 
see  Secretary  of  State 

FINANCE  AND  REVENUE 

see  Revenue 

FINDINGS 

of  law  and  fact  4407 

waiver   4408 

written  decision  to  be  filed  4406 

FINES  AND  PENALTIES 

for  fines  and  penalties  for 
specific  offenses,  or  imposed 
on  officers  for  malfeasance  or 
neglect,  see  specific  heads  re- 
lating to  such  offense  or  officer 
by  military  courts,  how  col- 
lected  734,736,742 

collection  against  corporations.  .8229 
excessive  prohibited,  1,  6 

execution  of  judgment  for  8006 

failure  of  officers  to  account  for. 6978 
for  usurpation  of  office  or  fran- 
chise  4618 

imprisonment  for  non-payment .  7994 

— computation  of  time   8545 

— in  justice  court  8300,8310 

mayor    may    remit  municipal 


refer  to  constitution] 

Section 

FINES  AND  PENALTIES — Contd. 

fines   2198 

municipal    fines   recoverable  by 

suit   ...  2219 

remission  by  board  of  pardons.  .8255 
satisfaction  from  deposit  in  lieu 

of  bail   8122 

territorial  accrue  to  state,  21,  3 
venue  of  actions  for  penalties.  .  .4121 
working  out  police  court  fines. .  .2211 

disposition 

of  fine  against  county  attorney 
for  neglect  to  sue  assessor. . .  .1816 

— against  county  officers  1793 

— against  Indians  for  carrying 

firearms   7217 

— assessed  by  military  courts . . . 

 735,740,742 

— keeping  toll  roads,  etc.,  without 

license   1045 

— for  neglect  of  assessor  1815 

— for  neglect  to  deliver  or  inter- 
fering with  delivery  of  water. 7149 
— for  not   sending  children  to 

school   ..632,637 

— for  obstructions  and  injuries 

to  highways   958 

— for  violation  of  optometry  law.1382 

— under  fish  and  game  law  7202 

— under  marriage  license  law. .  .2639 

— under  Sunday  rest  law  6828 

of  municipal  fines  2204 

of  toll  ferry  penalties  1040 

payable  into  school  fund. . .603,  8440 

FIRE 

precautions  against  forest  and 
prairie  fires,  see  Forest  Fires 

removal  of  county  prisoners  in 
case  of   8535 

FIREARMS 

aiming  at  others  6707 

civil  liability  for  negligent  injury 

by  '  6710 

discharging  at  others  6708,6709 

Indians  not  to  carry  7216 

Indians  to  be  disarmed  7217 

sale  of  arms  taken  from  Indans.7218 

sales  to  Indians.  6930 

shipping  when  loaded,  penalty.  .7219 

FIRE  COMPANIES 

members  exempt  from  jury  duty.3944 

FIRE  DISTRICTS 

appointment  of  wardens  and 
deputies   . .  1604 

FIRE  ESCAPES 

failure  to  provide,  penalty  1553 

mode  of  construction  1551 

to  be  provided  for  certain  build- 
ings ......1550 

— for  schools,  when  1552 
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Section 

FIRE  GUARD 

appointment   1923 

enforcement  of  payment  for  re- 
pairs  1925 

powers   1924 

FIRE  INSURANCE 

see  Insurance 
— Insurance  Corporations 
— Mutual  Co-operative  Insurance 
Companies 

FISH  AND  GAME 

see  Fish  Hatchery 
— Game  Warden 

arrest  of  offenders.  7201 

catching  and  sale  of  fish  from 

Bear  lake   .......7186 

cold  storage  of  game.  7193 

destruction  of  nests   or  young 

birds  ,  .7190 

enforcement  of  law. .......... .7198 

fines,  disposal  of........  7202 

fishways  and  streams  to  be  main- 
tained in  dams  and  millraces.  .7188 

forest  protection  7195-7196 

licensees   entitled   to   keep  and 

ship  game  taken  7184 

licenses,    application,    fee  and 

form  7180 

— disposal  of  proceeds. ........ .7181 

■ — neglect  of  omcers  to  turn  over 

money  collected  7182 

■ — preparation  and  distribution.  .7181 

— reports  of  sales  7181 

neglect  to  enforce  law  7203 

open  and  closed  season  for  birds. 7190 

penalties  for  violation  7199 

private  ponds  and  parks.  ...... .7185 

— permit  for  establishment  7185 

— shipments  from,  permit  7185 

- — stocking  from  public  streams 

prohibited  7185 

prosecutions  for  violation  of  law.7200 
protection  of  fish  from  poisoning 

and  explosion  7187 

— of  song  birds   7191 

restrictions  on  catching  fish  7186 

— on  hunting  and  killing  game.  .7192 

— on  transportation   7194 

sale  of  protected  fish  and  birds 

prohibited   7184 

— fish   not  from  private  parks 

prohibited  7185 

screens  to  be  maintained  at  head 

gates  of  irrigation  ditches. .  .7189 
shipment  from  private  ponds  and 

parks  7185 

— without  permit   ..7185 

shipment  in  excess  of  amount 

permitted   7184 

—to  be  accompanied  by  state- 
ment  7184 

taking  in  excess  of  amount  al- 


Section 

FISH  AND  GAME — Contd. 

lowed   7183 

taxidermists  may  preserve  skins, 

etc  7184 

unlawful  possession  of  game  or 

prohibited  appliances  7193 

FISH  AND  GAME  FUND 

expenses  of  arrest  payable  from 

fund   ...7198 

fines  to  be  paid  into  fund  7202 

proceeds  of  hides  and  furs   198 

salaries  to  be  paid  from   197 

FISH  AND   GAME  WARDEN 

see  Game  Warden 

FISH  HATCHERY 

game  warden  to  erect  and  main- 
tain   857 

— to  supervise  . .   859 

purchase  of  site..   858 

report  to  governor   860 

stocking  of  streams   861 

superintendent  and  assistants...  862 

FISH  PARK 

see  Fish  and  Game 

FIXTURES 

are  real  property  3056 

may  be  subject  of  larceny  7056 

removal  by  tenant  3090 

FLAG 

desecration  of   7215 

injury  to  school  flag   626 

of  state   749 

state    and   federal   only   to  be 

carried,  14,  5 
to  be  provided  for  school  dis- 
tricts  620 

FLOATING  TIMBER 

appraisement  of  damages   868 

disposition  of  proceeds  of  sale. . 

    870,871 

reclamation  by  owner   868 

rejection  of  claim  to  proceeds, 

action   871 

i   sale  of  unclaimed  timber   869 

timber  denned   867 

FLUME 

companies'      franchises  cease, 

when   2831 

— may  condemn  land  2830 

— not  to  take  toll  before  license 

granted   2830 

individual    owners    subject  to 

same  law  as  corporations  2832 

injuring  or  destroying  7162 

taking  water  from  or  obstruct- 
ing  7137 

FOLIO 

denned  2132 
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Section 

FOOD 

see  Dairy,  Food  and  Oil 

FORCE 

see  Duress 

FORCIBLE    ENTRY   AND  DE- 
TAINER 

appeal  stays  proceedings  when.. 5108 

arrest  of  defendant  5101 

complaint,  amendment  of  5105 

complaint  and  summons  5100 

criminal  penalty   6962 

forcible  detainer  defined  5092 

forcible  entry  defined  5091 

judgment  by  default  5102 

judgment,  treble  damages,  resti- 
tution  5106 

jurisdiction,  of  district  court. . .  .5095 

— of  justices'  courts  5097 

— of  probate  court  5096 

parties  generally  5099 

pleadings  must  be  verified  5107 

rules  of  practice  5109 

sufficiency  of  evidence,  defenses. 5104 

treble  damages  for  4533 

trial  by  jury  5103 

unlawful  detainer,  defined  5093 

— parties  defendant   5098 

— service  of  notice  5094 

FORECLOSURE 

of  chattel  mortgage,  see  Chattel 

Mortgage 
under  -pledge,  see  Pledge 
against  decedent's  estate,  waiver 

of  recourse  5470 

appointment  of  receiver  4329 

execution  on  4473 

injury  to  property  pending  fore- 
closure, injunction   4544 

lis  pendens   4142 

necessary  to  obtain  possession. .  .4523 
of  water  contract  on  Carey  Act 

land   1629 

partial  sales  4522 

proceedings   4520 

redemption  from  sale  4520 

sale,     disposition     of  surplus 

money   4521 

venue  of  action  4120 

FOREIGN  CORPORATION 

annual  statement   2784 

banks   2982-2984 

constitutional  requirements, 
11,  10 

filing  of  articles  and  designation 

of  agent  2792 

— by  assessment  life  companies. 2886 
— by  fraternal  insurance  socie- 
ties  2893 

— by  insurance  companies  2883 

— by   surety  and   fidelity  com- 
panies  2939 


Section 

FOREIGN  CORPORATION — Contd. 
penalties  for  non-compliance. . .  .2792 
preference  to  prohibited,  11,  10 

service  of  process  on  2792 

subject  to  criminal  law  .7170 

service  of  summons  4144 

FOREIGN  COUNTRIES 

judicial  records,  how  proved.... 

 5975,5976 

proceedings,  how  proved  5977 

FOREIGN  JUDGMENTS 

effect  in  proceedings  to  determine 

heirship   5847 

proof  of  5974-5975 

FOREIGN  STATE 

judicial  records,  how  proved. . .  .5974 

FOREIGN  WILL 

how  probated  5315-5317 

FOREMAN  OF  GRAND  JURY 

see  Grand  Jury 

FOREST  FIRES 

care  of  railroad  right  of  way. .  .1610 

close  season  for  fires  1609 

duties  of  wardens  and  deputies.  .1605 
engines  to  use  spark  arresters.  .  1507 
establishment  of  fire  districts ...  1604 
firing   timber  or  prairie  land, 

penalty   6921 

land  board  to  employ  assistants.  1612 

officers  to  enforce  law  1611 

penalty  for  starting  or  failing  to 

extinguish  7195 

permit  to  set  out  fires  1606 

violations  of  law,  penalty  1608 

wardens  may  compel  assistance.  1605 

FOREST  RESERVE 

apportionment  of  funds  received 
from    122 

FORFEITURE 

see  Fines  and  Penalties 
of  bail,  see  Bail 

contracts  for  in  satisfaction  of 

lien  void   3382 

not  incurred  by  conviction  7243 

not  incurred  by  conveyance  in  ex- 
cess of  title  3115 

territorial  accrue  to  state,  21,.  3 
venue  of  action  for  4121 

FORFEITURE  OF  OFFICE 

by  legislator  convicted  of  crime. 6415 
for  conviction  of  crime  in  gen- 
eral  6436 

for  inhumanity  to  prisoners. ..  .6514 
for  receiving  reward  for  appoint- 
ment  6387 

on  conviction  of  bribery  ...6436 

FORGERY 

definition  7028 
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[sections  below  3800  in  vol.  1] 


Section 

FORGERY — Contd 

false  entries  in  books  7029 

indictment  or  information  7692 

of  bank  bills,  expert  testimony.  .7868 

— proof  of  incorporation  7868 

of  election  returns  6361 

of  public  seals  7030 

of  railroad  ticket  7039 

of  signature  to  negotiable  instru- 
ment 3480 

of  telegraphic  messages  7032 

of  trade  marks  6862 

offering  forged  instrument  for 

record  6466 

— in  evidence  . .  6500 

passing  fictitious  bills  7034 

possession  of  forged  notes  7033 

presenting  false  diploma  or  affi- 
davit of  identity  to  medical  ex- 
aminer 1353 

punishment  7031 

restoration  of  cancelled  railroad 
ticket  7040 

FORMS 

see  specific  heads,  e.  g.  Acknowl- 
edgment; Bail;  Bench  War- 
rant; Indictment;  Warrant  of 
Arrest,  etc. 

FORMER  ACQUITTAL 

see  Acquittal 

FORMER  CONVICTION" 

see  Conviction 

FORMER  JEOPARDY 

see  Jeopardy 

FORT  SHERMAN 

cession  to  United  States 
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FOURTH  OF  JULY 

is  holiday  .....   10 

FRANCHISE 

of  toll  roads,  etc.,  deemed  real 

property   1041 

— execution  and  attachment. . . . 

..  1042,  1043 

right  to  collect  water  rates  a 

franchise,   15,  2 
restrictions  on  alienation,  11,  15 
sale  of  corporate  franchses  on 
execution   2778-2783 

FRANCHISE,  ELECTIVE 

crimes  against,  see  Elections 

FRATERNAL  INSIGNIA 

fraudulent  use  of  .. —  7102 

FRATERNAL  INSURANCE  SO- 
CITIES 

acting  as  agent  for  non-comply- 
ing society,  penalty  ...2901-2902 

beneficiaries,  who  may  be  2889 

benefits  exempt  from  attachment, 


Section 


FRATERNAL  INSURANCE  SO- 
CIETIES— Contd. 

etc  2898 

benefit  fund,  how  raised   2889 

definition  and  form  of  govern- 
ment  . ...  2889 

false  statements  in  applications 

for  insurance  or  benefit  2900 

fees  for  filing  statement  ....... .2903 

foreign  associations,  authoriza- 
tion to  do  business   2891 

how  incorporated   2895 

Masons,  etc.,  not  subject  to  law. 2904 
meeting     of     governing  body, 

where  held  2899 

member  may  change  beneficiary 

or  revoke  certificate  2897 

not  to  employ  agents   2896 

permit  to  do  business   2894 

pre-existing  associations  to  com- 
ply with  law  2890 

report  to  commissioner  2892 

to  appoint  commissioner  as  agent 

for  service  of  process  2893 

violations  of  law,  injunction 
from  doing  business   2901 

FRAUD 

see  False  Accounts 

— False  Certificate 

— False  Claim 

— False  Personation 

— False  Pretenses 

— False  Weights  and  Measures 

— Falsification 

— Falsifying  Evidence 

— Falsifying  Records 

— Fraudulent  Concealment 

— Fraudulent  Conveyances 

— Fraudulent  Intent 

in  management  of  corporations, 
see  Corporations 

annullment  of  marriage  for.... 2640 

at  elections   6364 

burning  property  for  insurance.7009 

civil  arrest  allowable  4241 

contract  prevented  from  being 
put  in  writing  by  3317 

defrauding  boarding  house  keep- 
ers   7103-7103c 

drawing  check  without  funds... 7101 

false  statement  by  factors,  con- 
signees, etc  7099 

imprisonment  for  debt,  1,  15 

in  acquiring  title  to  negotiable 
instrument  3512 

intent  to,  sufficiency  of  6302 

marriage  contracted  through 
voidable  2614 

married  person  selling  property 
under  false  representation  as 
to  capacity  7098 

misrepresentations  as  to  value 
of  pledge    3428 
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Section 

FRAUD — Contd. 

presenting   fraudulent  accounts 

against  the  state,  etc  6385 

selling  land  twice  7097 

unauthorized    use    of  fraternal 

badges   7102 

FRAUDS,  STATE  OF 
see  Statute  of  Frauds 

FRAUDULENT  CONCEALMENT 

of  property  by  debtor,  penalty 
  6519-6520 

FRAUDULENT  CONVEYANCES 

conveyances      in      fraud  of 

creditors   3169 

— in  trust  for  grantor  3168 

— with   intent  to   defraud  pur- 
chasers  3164 

fraud  a  question  of  fact  3171 

grantee  must  be  privy  to  fraud.  .3165 
of  decedent,  action  by  executor  to 

set  aside   5558 

participation  in  7095 

penalty  for  6519-6520 

title  of  bona  fide  purchaser  un- 
impaired  3172 

transfers  unaccompanied  by  de- 
livery  3170 

FRAUDULENT  INTENT 

a  question  of  fact  3171 

FRAUDULENT  SCALES 

see  False  Weights  and  Measures 

FREEHOLD 

malicious  injury  to   .'».-««. 7158 

FREIGHT  CAR 

placing  in  rear  of  passenger. .  .6925 

FRUIT 

see  Horticulture 

FUGITIVES  FROM  JUSTICE 

admission  to  bail   .8420 

claims  for  services  of  executive 

agents   8425 

duties  of  governor   90 

from   other   states,   arrest  and 

commitment   8418 

— duty  of  county  attorney  8422 

— examination  and  commitment. 8419 

— inquiry  by  district  court  8424 

— issuance  of  warrants  8417 

— notice  to  prosecuting  attorney  .8421 
— discharge   on   failure   to  de- 
mand  8423 

— surrender  of   8416 

governor  may  offer  reward  ....8415 
information  may  be  filed  with- 
out examination   7662 

public  officer  not  to  receive  re- 
ward  ..8426 

return   of   proceedings   to  dis- 
trict court   8424 


Section 


FUNDING 

funding  indebtedness,  see  County 
Bonds;  Municipal  Bonds,  etc, 

FUNDS 

see  Academy  Fund 

— Current  Expense  Fund 

• — Dairy,  Food  and  Oil  Fund 

— Fish  and  Game  Fund 

— General  Fund 

— Grain  Inspection  Fund 

— Library  Fund 

— Livestock  Sanitary  Fund 

— Military  Fund 

— Normal  School  Fund 

— Official  Bond  and  Insurance 

— Pest  Fund 

— Predatory  Animal  Fund 

— Road  Fund 

— Scalp  Fund 

— Soldiers'  Home  Fund 

— Summer  Normal  School  Fund 

— Tax  Redemption  Fund 

— Teachers  Institute  Fund 

— Text  Book  Commission  Fund 

— Warrant  Redemption  Fund 

charges  payable  from  funds... 1792 

credit  of  unexpended  balances. .  1792 

deposit  of  county  funds  . .  .2013-2022 

— of  state  funds   127-136 

return  to  general  funds  of  rev- 
enues diverted  to  special  fund.  121 
state  treasurer  to  keep  account  . .  117 
transfer  from  temporary  or  spe- 
cial to  general   120 

FUHNITURE 

exemption  from  execution   ....  4480 

FUTURE  ESTATE 

how  limited   3071 

may  vest  notwithstanding  power 
of  appointment   3077 

FUTURE  INTEREST 

see  Conditional  Limitation 
— Contingent  Interest 

alternative  interests   3063 

defeated  by  birth  of  posthumous 

child   3068 

limitation    on     death  without 

heirs   3103 

not  defeated  by  alienation,  etc., 

by  precedent  owner   3069 

posthumous  children  take   3064 

premature  determination  of  pre- 
cedent estate   .3070 

transfer  of   3065 

when  contingent   3062 

when  vested   3061 

GAMBLING 

see  Gaming 

GAME 

see  Fish  and  Game 
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Section 


GAME  PARK 

see  Fish  and  Game 


GAME  WARDEN 

see  Fish  and  Game 

— Fish  Hatchery 

appointment,  term  of  office,  bond 

and  duties   195 

deputies,  appointment    196 

— to  issue  fish  and  game  license. 7180 
may  authorize  use  of  explosives 

in  streams   7187 

— make  arrests   195,  7197 

removal   195 

reports    195 

— as  to  fish  hatchery   860 

— of  licenses  received  and  sold.. 7181 
salaries  of  warden  and  deputies.  197 
to  destroy  predatory  animals.  .  198 
to  enforce  fish  and  game  law. . . 

  7197-7198 

— forest  fire  law  1611 

to  erect  and  maintain  fish  hatch- 
ery   857 

to  issue  fish  and  game  licenses.  .7180 
to  open  dams  not  provided  with 

fish-ways  and  screens   7188 

to  receive  license  moneys  7180 

to  require  fish  screens  at  head- 
gates  of  irrigating  ditches  . . .  7189 
to  supervise  selling  of  licenses.  .7181 

GAMING 

betting  on  elections  6366 

cheating  at  games   6852 

officers  to  enforce  law  6857 

permitting  in  house   6851 

playing  at  games   6850 

refusal  of  witness  to  testify ...  6855 

seizure  of  devices  6853 

self -incriminating  testimony  ex- 
acted 6856 

warrant,  execution  6854 

—issuance   6853 

GARDENS 

toll  roads  not  to  be  laid  through.  990 

GARNISHMENT  ; 

see  Attachment 

allegation     of     assignment  of 

•  debt,  procedure   4310h-4310i 

answer  to  interrogatories  4310c 

appeals  4310m 

claim  of  exemption  by  defend- 
ant  4310j 

denial  of  answer  4310e 

discharge  of  garnishee   4310a 

examination  of  garnishee   4310 

exception    to    answer,  amend- 
ment  4310d 

interrogatories  to  garnishee. .  .4310b 
judgment  against  garnishee.  . 4310g: 

—by  default   .4310c 

— on  answer,  costs  and  allow- 


Section 

GARNISHMENT — Contd. 

ances   4310f 

liability  of  garnishee  4309 

— on  negotiable  paper  4310k 

— of  officers  and  executors. .  .4310-1 

notice   of  garnishment   4310a 

order  for  delivery  to  sheriff ...  4310 
provisions  apply  to  all  courts.  .4310n 
service  of  writ   4308 

GAS  COMPANIES 

applicant  must  advance  cost  of 
service  pipe  3043 

default  of  consumer,  discontin- 
uance of  supply   3045 

laying  mains  in  streets,  consent 
of  authorities   881,  3041 

must  furnish  gas  on  application.3042 

right  of  entry  to  inspect  meters.3044 

GAS  PIPES 

laying  in  streets,  consent  of  au- 
thorities  881,  3041 

malicious  injury  to  7171 

GATES 

see  Fences 
— Toll  Roads 

injuring  or  opening,  penalty. .  .7142 

use  by  strangers   1275 

when  permitted  on  highways . .  948 
— penalty  for  opening   949 


GENDER 

masculine  includes  what 


16 


GENERAL  FUND 

defined    .  . .   119 

return  of  revenues  temporarily 

diverted   121 

transfer  of  unexpended  balances 

in  special  funds    120 

items  payable  from  fund 

annual  appropriaton  for  militia  715 

armory  expenses    708 

benefits  accruing  to  state  lands 

from  irrigation  districts.  ...  .2439 
compensation  of  deputy  horticul- 
tural inspectors   1313 

costs  awarded  against  state  .  . .  .4917 
expense    of    eradicating  fruit 

pests   1315 

pay  of  military  officers   728 

printing  claims  of  state  supt....  571 
salary  of  adjutant  general  and 

clerk   714 

water  right  surveys  ..........  4620 

items  payable  into  fund 

fees  of  state  engineer   3263 

— of  court   reporters   3986-3988 

— of  insurance  commissioner. .  .2888 

— of  land  board  .....1566 

interest  on  state  deposits . . , . . . .  128 
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Section 

GENERAL  FUND — Contd. 

surety  company  license  fee.... 2942 
transfer  tax  1873 

GENERAL  SCHOOL  FUND 

see  School  Fund 

GIFTS 

see  Advancements 

— Legacies  and  Devises 

GLANDERS 

diseased  animals  to  be  killed.  .6933 


sale  of  animal  with   6932 

G  OLD  DUST 

seizure  under  execution   4477 

GOOD  ROAD  DISTRICTS 

commissioners,  compensation  . . .  1057 
— elections  and  term  of  office..  1052 
— oath,  bond  and  organization. .  .1053 
construction  contracts  ........ .1059 

— bond  of  contractor   1060 

county  treasurer  to  keep  funds.  .1055 

establishment  of  district   1050 

election   for   establishment  1052 

issuance  of  bonds  1054 

limitation  on  boundaries   1058 

powers  of  district   1049 

supersedes  other  districts  1058 

tax  levy  for  district   1056  1 

GOVERNOR 

election  of,  when  held   349 

expenses    274 

impeachment,  5,  4 

powers  of  acting  governor   93 

president  of  senate,  to  act  when, 

4,  14 
qualifications,  4,  3 

records  of  office   92 

report  of  pardons,  etc.,  4,  7 
salary,  4,  19 

— same   274 

secretary  of  state  to  register  ac- 
tions of   95 

speaker  to  act,  when,  4,  14 


supreme  executive  power  vested 
in,  4,  5 

vacancy  filled  by  lieutenant  gov- 
ernor, 4,  12 
veto  power,  4,  10 
veto  of  appropriation  bills,  4,  11 

appointments 

appointment  of  officers,  4,  6 
— acting  officer  to  fill  temporary 


inability    332 

— Albion  Normal  trustees   517 

— bank  commissioner    189 

— board  of  horticultural  inspec- 
tion  1310 

— board  of  pharmacy  1385 

— commissioners  of  deeds    243 

— commissioner  of  immigration.  1418 

i 


Section 

GOVERNOR — Contd. 

— dental  examiners  1357 

— directors    of    insane  asylum, 
10,  6 

— same    752 

— directors  of  North  Idaho  in- 
sane asylum   786 

— examining  surveys   1401 

— examiners  in  optometry  1374 

— game  warden   195 

— grain  commission   1478 

— immigration  commissioner, 
13,  1 

— industrial  training  school  trus- 
tees   806 

■ — insurance  commissioner    161 

— labor  commission   1427 

— live  stock  sanitary  board. ...  1153 

— lumber  inspector  1495 

— medical   examiner   1341 

— member  of  dairy,  food  and  oil 

board   1114 

— military  staff   685 

— notaries    231 

— osteopathic  board   1366 

— quartermaster  of  militia  ....  710 

- — regents  of  university   486 

— state  board  of  health   1080 

— state  engineer    149 

— temporary  officer  pending  im- 
peachment of  incumbent  ....  7439 

— trustees  of  academy    546 

— trustees  of  Historical  society.  848 
— trustees  of  Lewiston  Normal.  501 
— veterinary  surgeon   1158 


approval  of  bonds 

to  approve  bond  of  game  warden  195 
— of  insurance  commissioner  . .  164 
— of  penitentiary  warden  ....8471 


— of  secretary  of  state   101 

— of  state  depositories  ....  127,  129 

— of  state  engineer    152 

— of  state  examiner    170 

— of  state  officers    283 

— of  state  superintendent    565 

— of  veterinary  surgeon   1158 

— of  water  commissioners  3272 

member  of  boards 

of  board  of  examiners,  4,  18 

— same   144 

of  board  of  pardons,  4,  7 

— same   8249 

of  capitol  trustees   86 

of  highway  commission   1061 

of  land  board,  9,  7 

— same   .....1558 

of  soldiers'  home  trustees   894 

of  state  board  of  canvassers...  450 
of  state  board  of  equalization, 
7,  12 

— same   1702 
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[sections  below 
Section 

GOVERNOR — Contd. 

of  state  prison  board,  4,  18 
— same,  10,  5 

— same   8461 

of  training  school  trustees   806 

miscellaneous  duties 

accounts  for  money  expended, 
4,  8 

action  on  report  of  state  exam- 
iner   177 

approval    and    disapproval  of 

bills   ....64-67 

duties  in  general    90 

estimate  of  expenditures,  4,  8 
inspection  of  treasurer's  office..  138 
is  commander  in  chief  of  militia 
4,  4 

— same   684 

may  call  out  militia,  4,  4 

—same   739,  7402 

may  call  on  U.  S.  for  protection 

against  violence,  etc  6546 

may  call  special  sessions  of  leg- 
islature, 4,  9 
may  demand  extradition  of  fugi- 
tive on  information  7662 

may  designate  judge  in  case  of 

disqualification   4126 

may  examine  treasurer's  office..  131 
may  grant  reprieves,  4,  7 
may    issue    certificate  permit- 
ting institution  to  receive  de- 
linquent children  8334 

may  loan  arms  to  Grand  Army.  750 
may  offer  reward  for  apprehend- 
ing fugitives   8415 

may   order   quarantine  against 

animals  in  infected  localities.  1160 
may  order  removal  of  prisoners 

from  county  jail   8546 

may  proclaim  insurrection  ....  7406 
may  prohibit  importation  of  an- 
imals 1184 

may  reinstate  discharged  militia 

men    719 

may  restore  convicts  to  citizen- 
ship 8257 

may  revoke  proclamation  of  in- 
surrection  7408 

may  remove  game  warden   195 

— insurance  commissioner   161 

— medical   examiners   1341 

— veterinary  surgeon  1159 

may   require  opinion  on  death 

sentence   8011 

may  require  reports,  4,  8 
may   require   services  of  state 

engineer    160 

may  solemnize  marriage  2622 

message  to  legislature,  4,  8 
to  approve  appointment  of  dep- 
uty by  mine  inspector    206 


3800  in  vol.  1] 

Section 

GOVERNOR — Contd. 

— discharge  of  militia  officers..  705 

— seal  of  bank  commissioner.  . .  .  193 

to  assist  in  determining  election 
contests,  when  5029 

to  commission  appointive  officers.  264 

— militia  officers,  14,  3 

— same    695 

to  determine  tie  in  election  to 
fill  vacancy  in  presidential 
electors    463 

to  direct  district  judge  to  hold 
court,  when   3886 

to  fill  vacancy  in  county  com- 
missioners  322 

—in  state  office   320,  321 

— not  otherwise  provided  for  . . .  327 

to  fix  rate  of  interest  to  be  paid 
by  state  depository    127 

to  have  military  law  printed  . . .  748 

to  investigate  state  depositories 
and  securities    131 

to  issue  election  proclamation..  353 

to  issue  warrant  for  execution  of 
female  after  pregnancy   8018 

to  notify  person  elected  to  fill 
vacancy  in  presidential  elec- 
tors   464 

to  order  execution  of  death  sen- 
tence after  restoration  to  san- 
ity  8016 

to  order  special  election  to  fill 
certain  vacancies  325,  326 

to  pass  upon  institutions  receiv- 
ing delinquent  children   8334 

to  pass  on  supplies  for  institution  865 

to  present  certificates  to  presi- 
dential electors    462 

to  reside  and  keep  office  at 
Boise   252 

to  sign  certificate  and  deeds  to 
state  lands   1580 

— certificates  of  presidential  elec- 
tors   459 

— commission  of  officers   265 

— grants,  4,  16 

to  surrender  fugitives  from  oth- 
er states   8416 

to  suspend  or  demove  defaulting 
treasurer    187 

to  take  possession  of  state  offices 
in  case  of  vacancy    330 

to  transmit  appointments  to  leg- 
islature   91 

to  transmit  insurance  commis- 
sioner's reports  to  legislature.  169 

GRACE 

days  of  not  allowed   3542 

GRAIN 

see  Grain  Commission 
for  storage  of,  see  Warehouse- 
men; Warehouse  Receipts 
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Section 

GRAIN — Contd. 

burning  stacks  of   7156 

injuries  to  growing   7159 

GRAIN  COMMISSION 

appointment,  qualifications  and 

oath  1478 

audit  and  payment  of  expenses.  1485 
chairman  and  annual  meetings.  1479 

compensation  of  members  1483 

conference  with  foreign  authori- 
ties  1480 

disposal  of  moneys  collected  . .  1484 
establishment  of  grades  and  reg- 
ulations  1479 

modification  of  grades  and  regu- 
lations  1481 

procurement  of  sample  grain...  1480 
publication  of  grades  and  reg- 
ulations  1481 

to  furnish  sample  grades  1482 

GRAIN  INSPECTION  FUND 

moneys  payable  into  fund  1484 

GRAND  ARMY 

loan  of  stands  of  arms    750 

GRAND    ARMY  HEADQUAR- 
TERS 

property  to  vest  in  state   855 

records  and  exhibits    854' 

rooms  set  apart   854 

state  to  pay  expenses   856 

GRAND  JUROR 

disclosing  indictment  before  ar- 
rest, penalty   6531 

disclosure  of  proceedings,  pen- 
alty  6532 

fees  and  mileage  6136 

participating  in  deliberations  af- 
ter challenge  sustained  6527 

GRAND  JURY 

see  Indictment 
— Presentment 

for  challenges,  see  Challenges  to 
Jury 

for    qualifications,  exemptions, 

etc.,  see  Jurors 
access  to  prisons  and  public  rec- 
ords  7639 

charge  by  court  7619 

defined   3937 

empaneled  when  and  how.  .3968,  3970 

evidence  for  defendant   7635 

foreman,  appointment   7616 

— may  administer  oaths  7633 

—oath   7617 

how  constituted  3969 

knowledge  of  offense  by  juror. 7637 
legal   evidence   only  to   be  re- 
ceived  7634 

matters  of  inquiry   7638 

may  inspect  records  of  county 


Section 

GRAND  JURY — Contd, 

treasurer   2011 

may  investigate  charge  against 

corporation   8227 

may  present  accusation  for  re- 
moval of  officer  7445 

members  not  to  be  questioned. .  .7642 

notice  of  drawing   3953 

oath   7618 

order  for  jury  3952 

proceedings  to  be  kept  secret. .  .7641 

powers   7630 

prosecuting    attorney    may  be 

present   7640 

retirement  and  discharge   7620 

special  grand  jury,  drawing  of.  .7624 
— execution  and  return  of  or- 
der  7623 

— order  for  7622 

— when  summoned   7621 

sufficiency  of  evidence  to  war- 
rant indictment   7636 

time  for  appearance   3960 

to  be  drawn  only  by  direction  of 

judge   7661 

when  and  how  summoned,  1,  8 

who  may  be  present  at  sessions.7640 

GRAND  LARCENY 

see  Larceny 

GRANT 

see  Conveyance 

covenant  implied  from  word.. 3120 
of  future    interest    limited  on 

death  without  heirs   3103 

transfer  in  writing  is   3101 

GREAT  SEAL 

adoption  of  design    337 

custody  and  use,  4,  15 
secretary  of  state  to  have  cus- 
tody   94 

to  be  affixed  to  commissions....  265 
— to  certificate  of  medical  exam- 
iners  1341 

— to  grants,  4,  16 

— to  public  instruments    95 

GROWING  CROPS 

see  Crops 

GUARANTY 

see  Surety 

of  another's  debts,  see  Statute 
of  Frauds 

GUARANTY,      TITLE  AND 
TRUST  COMPANIES 

acceptance  of  law  by  existing 

companies   2962 

capital  deemed  security  2964 

capital  required   2963 

court  may  direct  deposit  of  se- 
curities  2966 

— may  examine  officers   2967 
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[sections  below  3800  in  vol.  1] 


Section 

GUARANTY,       TITLE  AND 
TRUST  COMPANIES — Contd. 
executors,  etc.,  may  deposit  se- 
curity 2965 

powers  and  rights  2961 

GUARD 

see  Fire  Guard 

of  jails,  see  County  Jails 

of  state  prison,  see  Penitentiary 

GUARDIAN  AD  LITEM 

appointment  of   .4095,  4096 

— in  justices'  courts  4654 

— in  action  for  divorce  for  in- 
sanity  4625 

not  affected  by  chapter  con- 
cerning guardians   5783 

GUARDIAN  AND  WARD 

embezzlement  of  ward's  proper- 
ty,  proceedings   5820 

expenses  and  compensation  of 
guardian   5796 

practice  similar  to  that  relative 
to  decedents'  estates  5828 

proceedings  in  court  or  at  cham- 
bers  5828 

service  of  process  on  guardian. 5673 

— service  on  ward   4144 

appointment  of  guardian 

after  removal  or  resignation  of 

predecesor   5821 

failure  of  minor  to  nominate. . 5772 

for  incompetent   5785 

■ — petition  and  notice  5784 

for  insane  person  on  commitment 

to  asylum    783 

for  non-resident,  exclusiveness .  5816 
— petition,  notice  and  hearing.  .5813 
guaranty  and  trust  companies 

may  become  2961 

letters,  form  and  issuance  5777 

— to  be   recorded  ...5779 

nomination,  by  whom  made  . . .  .5771 

oath   5777 

of  guardian  ad  litem   5783 

of  joint  guardians   5827 

of  testamentary  guardian  5781 

on  removal  of  predecessor  for 

contempt   5672 

parents  entitled  to  guardianship.5774 

petition  and  notice  5770 

subsequent  nomination  by  minor.5773 

bond 

action  for  breach   5824 

— limitation  of  actions   5825 

additional   conditions   5778 

allowance  of  premium  paid  for 

company  bond   2941,  2948 

application  by    surety    for  re- 
lease  2946 

conditions  of  bond  5777 


Section 

GUARDIAN  AND  "WARD — Contd. 

filing   5824 

new  bond  may  be  required  ....5823 
of  guardian  for  incompetent. . 5786 

— for  non-resident   5815 

of  joint  guardians  5827 

of  testamentary  guardian   5782 

on  sale  of  real  estate  5808 

qualification  and  justification  of 

sureties   5829 

subject  to  provisions  governing 

official  bonds    312 

to  be  recorded  5779 

powers  and  duties  of  guardian 

accounts  of  joint  guardians. ..  .5795 
allowance  for  maintenance  ....5791 

collection  of  debts   5789 

consent  to  adoption  of  child  . . .  2703 

custody  of  minor  ward  ...5775 

education  and  management  of 

estate   5776 

entitled  to  letters  of  administra- 
tion in  right  of  ward  5354 

failure  to  maintain  ward,  pro- 
ceedings   . . . .  *  5791 

liability  for  support  furnished  by 

third  person  5791 

maintenance  of  ward,  allowance 

of  expenses  5780 

management  of  estate  5790 

may  agree  to  partition  without 

action   4603,  5972 

may  deposit  securities  with  trust 

companies   2965 

mav  represent  corporate  stock  at 

elections   2736 

may  sign  petition  for  annexation 

of  land  to  irrigation  districts.  .2424 
may  sue  for  injury  or  death  of 

ward  4099 

must  sue  and  defend  for  ward. 5789 
not  to  purchase  at  partition  sale. 4591 
of  guardian  for  non-resident  ...5814 

of  testamentary  guardian   5782 

payment  of  debts   5788 

powers  of  guardian  of  incompe- 
tent 5786 

removal  of  property  of  non-res- 
ident  5817-5819 

served    with    summons  against 

ward   4144 

to  compound  debts   5789 

to  receive  proceeds  of  partition 

sale  4601-4602 

to  return  accounts  5793-5794 

— inventories  of  estate   5793 

sales 

application    and    investment  of 

proceeds   5799-5800 

bond  on  sale   5808 

costs  of  contest  5806 

duration  of  order  of  sale  5810 
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Section 

GUARDIAN  AND  WARD — Contd. 

for  investment   5798 

for  maintenance  of  ward  5797 

for  payment  of  debts,  how  con- 
ducted  5788 

for  support  of  ward  and  family. 5790 
hearing  of  application  ....5804-5805 
limitation  on  action  by  ward  to 

recover  real  estate   5826 

may  be  public  or  private  5807 

order    for    investment    of  pro- 
ceeds  5812 

order  of  sale   5807 

order  to  show  cause  5802 

— service  and  publication  5803 

petition  for  order   5801 

security  for  deferred  payments. 5811 
statutory  provisions  governing.  . 5809 
terms  of  sale  5811 

termination  of  guardianship 

on  marriage  of  ward   5822 

on  ward's  restoration  to  sanity.  .5787 
removal  for  cause  and  resigna- 
tion  5821 

removal  for  contempt   5672 

when  no  longer  necessary  5822 

GUIDE-POSTS 

malicious  injury  to  7135 

removal  or  injury    953  ' 

toll  companies  to  erect    995 

GUILT 

reasonable  doubt  of   7858 


GUILTY 

see  Plea 

GUNPOWDER 

see  Explosion 
— Explosives 

HABEAS  CORPUS 

application   8341 

body  must  be  produced   8348 

by  whom  granted  8342 

by  whom  issued,  seal   8370 

concealment  of  person  entitled 

to,  penalty   6878 

contents  of  writ   8344 

custody    of    petitioner  pending 

proceedings  8361 

damages  for  refusal  or  disregard 

of  writ   8372 

defects  of  form  disregarded. ..  .8362 
discharge  of  petitioner  from  cus- 
tody  8352 

- — grounds  for   .  8354 

— not  granted  for  defect  in  war- 
rant  8355 

disobedience    to    writ,  attach- 
ment 8346 

district  court  has  jurisdiction. .  .3830 
examination  of  defectively  stated 
charge   8356 


Section 

HABEAS  CORPUS — Contd. 

for  purpose  of  bail  8357 

— in  capital  cases  8114 

guaranty  of  right,  1,  5 

hearing  on  return  of  writ  ....8350 

— at  chambers   3890 

— attendance  of  witnesses  8351 

— may    proceed    without  body, 

when   8349 

— trial  of  issues   8351 

imprisonment  after  discharge  ..8363 
issued  and  served  at  any  time.. 8369 

judge  may  take  bail   8358 

no  fees  to  be  charged   2129 

re-commitment  or  restraint  of 
prisoner  after  discharge,  pen- 
alty  6877 

refusal  to  obey  writ,  penalty  ..6876 
remand  of  petitioner  ....8353,  8359 

— to  other  custody  8360 

return  to  writ   8347 

service  of  writ   8345 

supreme  court  has  jurisdiction ..  3816 

warrant  instead  of  writ  8364 

— arrest  of  custodian   8365 

- — discharge  or  remand  8368 

— execution   8366 

— return  and  hearing   8367 

when  granted   8343 

where  returnable   8371 

who  may  prosecute  8340 

HABITUAL  INTEMPERANCE 

as  ground  for  divorce  2652 

to  continue  how  long   2653 


HALF-BLOOD 

inheritance  by  kindred  of 


5705 


HANDWRITING 

evidence  of  to  prove  writing. ..  .5993 
proof  of  instrument  by  ..,.,.3139 


HANGING 

see  Death  Sentence 

HAY 

burning  stack  of   7156 

short  sales,  penalty  7109 

READ-GATES 

see  Water  Rights  and  Irrigation 

IlEAD  OF  FAMILY 

see  Homestead 

— Husband  and  Wife 

HEALTH 

see  Public  Health 

HEALTH,  COUNTY  BOARD  OP 

see  Public  Health 

HEIRS 

see  Succession 

take  as  purchasers,  when  3076 
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[sections  below  3800  in  vol.  1] 


Section 

HEIRSHIP 

proceedings  to  determine 

answer  and  subsequent  proceed- 
ings  5843 

appearance  and  default  5841 

appointment  of  attorneys  5846 

complaint,  filing  and  service.  .. 5842 
conclusivenes       of  Judgment, 

costs   .  5846 

designation  of  parties   5844 

effect  of  foreign  decrees   5847 

evidence,    depositions,    scope  of 

hearing   5845 

notice  to    appear    and  exhibit 

claims   5840 

of  illegitimate  children  5703 

petition  for  ascertainment  and 

declaration   5840 

service  of  answers  on  plaintiff ..  5844 
service  of  notice  to  appear ....  5840 
trial  and  appeals  5843 

HERD  DISTRICTS 

animals  running  at  large,  civil 

liability  1308 

county    commissioners    may  es- 
tablish  1302 

limitations  on  jurisdiction   1306 

notice  of  hearing  petition  .....1304 

order  creating  district   1305 

petition  for  district   1303 

penalty  for  violating  orders  ....  1307 
taking  up  trespassing  animals  . .  1309 
trespassing  animals  treated  as 
estrays   .  1309 

HIDES 

preservation  after  slaughter  . . .  1256 
railroads  to  preserve  after  kill- 
ing  2820 

removal  from  carcasses,  penalty. 6870 

HIGHWAY  COMMISSION 

aff1  davit  of  complaint  .1067 

award    of    lease,  re-advertise- 
ment  1071 

bids  for  lease  of  road  . .  1069 

bond  of  lessee   1072 

bond  to  accompany  bid   1070 

cancellation  or  modification  of 

lease   1074 

claims,  how  presented  and  al- 
lowed  1065 

constitution  of  commission  ....  1061 

duties  of  commission  1062 

establishment  of  toll  roads  ....1068 

expenses  of  members  1063 

forfeiture    of    lease,  subsequent 

proceedings  1075 

lease,  specifications  1073 

may  make  rules   1064 

notice  to  repair  roads  ........  1066 

officers   1063 

report  of  transactions  1064 


Section 

HIGHWAY  COMMISSION— Contd. 

tolls  and  toll  gates   1076 

tolls,  exemptions  1079 

— penalty  for  avoidance  1077 

— rates  how  fixed  1077 

— who  subject  to  1078 

HIGHWAY  TAXES 

see  Road  Taxes 

HIGHWAYS 

see  Bridges 
- — Good  Road  Districts 
— Highway  Commission 
— Roads 

— Road  Districts 
— Road  Overseer 
— Road  Taxes 
— Streets 

— Toll  Bridges  and  Ferries 
— Toll  Roads 

HISTORICAL  SOCIETY 

acceptance  of  law    845 

custody  of  property   850 

delivery  of  property  to  state  . .  847 

duties   844 

establishment   843 

is  trustee  for  state   846 

librarian,  duties   849 

— salary  and  expenses    851 

trustees,  appointment  and  pow- 
ers   848 

— expenses    852 

— rules  and  regulations   853 

HOGS 

capture  of  trespassing  hogs....  1279 
impounding    hogs    running  in 

towns  1283 

larceny  of  7048 

need  not  be  fenced  against. ..  .1287 

notice  of  capture   1280 

trespass,  arbitration    of  dam- 
ages  .1281 

— default  of  owner   1282 

— sale  for  damages   1281 

HOLDER 

see  Negotiable  Instruments 

HOLIDAYS 

acts    relating    to  negotiable  in- 
struments  3651 

adjournment  to,  effect  of  3867 

court  holidays  enumerated  3866 

enumerated    10 

excluded  in  computation  when.  11 
negotiable   instruments  payable 

on   3542 

obligations  maturing  on   12 

HOMESTEAD 

setting  apart  in  probate  proceed- 
ings, see  Decedents'  Estates 
abandonment  of  3179 
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Section 

HOMESTEAD — Contd. 

— when  effectual  3180 

conveyance  of,  spouses  must  join 

 3106 

defined   3173 

devolution  after  death   5447 

disposition  on  divorce  2670-2672 

exempt  in   insolvency   5924 

exemptions  after  death   5447 

exemptions  from  execution,  ex- 
ceptions  3176-3179 

from  what  property  selected  .  .3174 

how  conveyed   3178 

husband  cannot  dispose  of  .  .1.2686 
selection  from  wife's  property, 

consent   3175 

widow  and  children  entitled  to 
after  death   5440 

of  head  of  family 

declaration,  contents   3199 

— must  be  recorded  3200 

devolution  after  death   3201 

head  of  family  defined   3197 

mode  of  selection   3198 

value  of  homestead  3196 

of  other  persons 

declaration,  contents  of  S203 

— effect  of  filing  for  record  . . .  .3205' 

— must  be  recorded   3204 

mode  of  selection   3202 

sale  on  execution 

application  for  appraisement.  .  .3182 

— notice  of  hearing   3184 

—to  be  filed  3183 

appraisers,  appointment  3185 

—compensation   3194 

— oath   3186 

—report   3188 

appraisement,  how  made   3187 

cost  of  proceedings   .3195 

order  of  sale   3190 

order  setting  aside  exempt  por- 
tion  3;  89 

proceedings,  how  commenced  .  . 
sale,  bid  must  exceed  exemption. 

— disposal  of  proceeds   

— exemption  of  proceeds   


3181 
3191 
3192 
3193 


HOMESTEAD  CORPORATIONS 

annual  financial  statement,  pub- 
lication  2853,  2854 

definition  and  term  of  existence.2845 
limitations   on   indebtedness.  . .  .2848 

— on   real   estate  holding  2850 

minors  and  married  women  as 

stock  holders   2849 

payment    of    premiums    on  lots 

sold   2852 

requirements  as  to  by-laws.  ..  .2846 

sale  of  delinquent  stock   2847 

winding  up  of  corporation  ....2851 


Section 


HOMICIDE 

acquittal  for  excuse  or  justifi- 
cation  6572 

burden  of  proof  in  mitigation.  .7866 

death  within  year  and  day  6567 

degrees  of  murder   6562 

excusable  when   6568 

justifiable,  by  officer   6569 

— by  private  person  6570 

— in  killing  convict,  when  8502 

justification,  fear  not  sufficient. 6571 

limitation  of  prosecution   7500 

malice,  express  and  implied  . . .  .6561 
malicious    injury    to  railroads 

causing  death   7141 

manslaughter  defined   6565 

— by  careless  discharge  of  fire- 
arms  6709 

murder  defined   6560 

petit  treason  abolished   6564 

punishment  for  manslaughter .  .  6566 

— for  murder  6563 

venue  of  prosecution   7491 

HORSES 

see  Livestock 

— Marks  and  Brands 

larceny  of   7048 

sale  of  horse  with  glanders  6932 

HORTICULTURE 

board  of  inspection 

constitution  of  board  1310 

meetings  and  officers  1311 

secretary,  salary   1120 

to  act  with  dairy,  food  and  oil 

commissioners   1114 

to  appoint  inspectors   1312 

to  divide  state  into  districts  ....  1312 


horticultural  inspector 

appointment   

bond  of  inspector  and  deputies.  , 

compensation  of  deputies   

disobedience  of  inspector's  or- 
ders a  misdemeanor  

duties  of  inspector  and  deputies. 

expenses,  audit  and  allowance. 

is  dairy,  food  and  oil  commis- 
sioner   

is  ex-officio  bee  inspector   

may  quarantine  diseased  orch 
ards   , 

monthly  report  of  inspectors... 

to  appoint  deputies   


1312 
1314 
1313 

1324 
1315 
1317 

1118 

1329 

1316 
1317 
1312 


regulation  of  fruit  industry 

destruction  of  diseased  trees...  1315 
— of  trees  from  certain  localities. 1321 
fumigation  of  trees  before  sale.  .1319 
inspection  of  imported  nursery 

stock   1327 

license  to  import  and  sell  trees.  .1318 
notice  to  eradicate  pests   1315 
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Section 

HORTICULTURE — Contd. 

tificates   1326 

penalties  for  violation  of  law. . . . 

 .1320,  1324 

quarantine  of  diseased  orchards.  1316 
sale  of  diseased  trees  prohibited. 1322 
sale  of  infected  fruit  prohibited. 1325 
trees  to  be  marked  before  ship- 
ment 1323 

HOSPITAL 

cities  and  counties  may  etablish 
hospital  for  infectious  dis- 
eases  1105 

cities  may  issue  bonds  ........2315 

HOUSE  OF  ILL  FAME 

see  Prostitution 

HOUSE       OF  REPRESENTA- 
TIVES 

see  Legislature 
— Representatives 

membership   25 

officers  and  employees,  appoint- 
ment, duties  and  compensa- 
tion  75-84 

to  prefer  impeachments   7426 

HUCKSTERING 

.  regulation  of  ................2244 

HUNTING 

see  Fish  and  Game 

on  enclosed  lands,  liability  ....1554 

HUSBAND  AND  WIFE 

see  Annulment  of  Marriage 
— Community  Property 
• — Divorce 
— Marriage 

■ — Marriage  Settlements 
— Separate  Property 
— Sole  Trader 

competency  as  witnesses  in  crim- 
inal actions   8142 

confidential  relations  and  com- 
munications  5958 

conveyance  of  wife's  property. . 
  3107-3108 

coverture  no  defense  to  unlaw- 
ful  detainer   5098 

« — tolls  limitations  when  ......4046 

devolution  of  community  proper- 
ty  5713 

earnings  of  wife  during  separa- 
tion  2683 

husband  controls  community 
property   2686 

— is  head  of  family  2675 

— liability  for  wife's  ante-nup- 
tial debts  ....2684 

- — not  chargeable  with  wife's 
costs  4093 

• — not  liable  for  wife's  separate 
property  contracts   2677 


Section 


HUSBAND  AND  WIFE — Contd. 
must  concur  in  mortgage  on  ex- 
empt  personal   property  3407 

must  join  in  conveyance  of  home- 
stead or  community  residence. 3106 

mutual  obligations   2674 

non-support  of  wife,  penalty ...  6781 
property  rights,  how  governed .  2689 
succession    to    property  after 

death   5702 

wife  may  devise  separate  estate. 5726 
— acknowledgment  of,  how  taken 

 3129 

—bank  account  of   2986 

— criminal  responsibility  ..... .6330 

— deposit  in  savings  banks  ....2994 

— liability      for  ante-nuptial 

debts  2685 

■ — may  belong  to  land  and  build- 
ing corporations   3055 

■ — may  hold  stock  in  homestead 

corporations  2849 

- — may  manage  separate  prop- 
erty 2677 

■ — may  serve  as  executrix   5343 

■ — may  transfer  corporate  stock 

and  receive  dividends  2748 

—not  to  be  appointed  adminis- 
tratrix  5356 

— power  of  attorney,  execution. . 3109 
— to  support  infirm  husband. ..  .2688 

IDIOTS 

see  Insane  Persons 
— Insanity 

capacity  to  contract  2606 

cruel  treatment  of   6875 

incapable  of  crime  6330 

not  admitted  to  insane  asylum..  780 

IGNORANCE 

of  fact  as  defense  for  crime.. 6330 

ILLEGAL  VOTING 

see  Elections 

ILLEGITIMACY 

see  Legitimacy 

adoption  of  illegitimate  child.. 2709 
appointment  of  guardian  for... 5781 
heirship  of  illegitimate  children. 5703 
mother  successor  to  illegitimate 

child    5704 

ILL-FAME 

see  Prostitution 

IMMIGRATION 

see  Bureau  of  Immigration,  La* 
bor  and  Statistics 

IMPEACHMENT 

answer  or  demurrer   7431 

articles   7426 

— to  whom  delivered   7427 

conviction  no  bar  to  indictment. 7440 
failure  of  defendant  to  appear. 7430 
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[black  face  figures 
Section 

IMPEACHMENT — Contd. 
judgment  of  conviction,  5,  3 

—same  7435-7436 

— extent  of  judgment  7437 

judgment  of  suspension  7438 

overruling    demurrer,  proceed- 
ings  7433 

plea  of    guilty    or    refusal  to 

plead  7432 

power  vested  in  house,  5,  4 
representatives  to  originate. ... 7426 

senate  to  try  impeachments  7426 

— to  be   sworn   7433 

— trial  by  senate,  5,  3 

service  of  notice   7429 

suspension  pending  trial  .  7439 

time  and  notice  of  hearing. ..  .7428 
vote  necessary  to  convict,  5,  4 

— same   7434 

who  subject  to  7425 

IMPEACHMENT  OF  WITNESS 

see  Witnesses 

IMPERSONATION,  FALSE 

see  False  Impersonation 

IMPLEMENTS 

see  Burglars*  Tools 

IMPLIED  BIAS 

see  Challenges  to  Jury 

IMPRISONMENT 

see  Arrest 
— Convicts 
— Prisoners 
— Punishment 

of  civil  prisoners,  see  Arrest  and 
Bail 

in  county  jail,  see  County  Jails 
in  state  prison,  see  Penitentiary 
term,  of  imprisonment  for  spe- 
cific offenses,  see  specific  heads 
e.  g.  Arson;  Burglary,  etc. 

computation  of  term  7238 

for  debt  abolished,  1,  15 

for  non-payment  of  fine  . . .  7232,  7994 

— in  justices'  courts  8300 

successive  terms,  how  computed. 7237 
temporary  relief,  effect  on  term. 7238 

IMPROVEMENTS 

see  Fixtures 

issuance  of  bonds  for,  see  County 

Bonds;  Municipal  Bonds 

denned  for  taxation   1646 

damages    for    in  condemnation 

proceedings   5220 

injury  to  public  improvements. 7170 
of    streets    and    sidewalks  by 

cities  2238 

value  as  set-off    in  ejectment, 

etc  4541 


refer  to  constitution] 

Section 

INCAPACITY 

to  contract,  see  Infants;  Insane 

Persons 
to  marry,  see  Marriage 

INCEST 

definition  and  punishment  6S0D 

incestuous  marriages  void  ....2815 
venue  of  prosecution  7437 

INCLOSURE 

see  Dump 
— Fences 
— Quartz  Mines 
— Reservoirs 

INCORPORATION 

see  Corporations 

INCREASE 

of  pledged  property  3423 


INCUMBENT 
denned  .... 


40 


INCUMBRANCE 

see  Chattel  Mortgages 
— Liens 
— Mortgages 
definition   


3121 


INCUMBRANCER 

transfers      void  against, 
Fraudulent  Conveyances 


see 


INDEBTEDNESS  OF  COUNTIES 

see  Counties 
— County  Bonds 

INDEBTEDNESS  OF  STATE 

extraordinary,      submission  to 

popular  vote,  8,  1 
limit  of,  8,  1 

INDECENCY 

see  Obscenity 

INDECENT  EXPOSURE 

definition  and  punishment  6840 

INDEMNITY 

notice  by  sheriff  to  indemnitors. 4933 

INDEPENDENT   SCHOOL  DIS- 
TRICTS 

application  of  school  law   662 

assesor  to  collect  taxes  1804 

corporate  powers    652 

county  auditor    to  countersign 

warrants    608 

establishment  of  districts   651 

industrial  training  school  is  inde- 
pendent district    818 

issuance  of  bonds   659-661 

officers,  compensation  and  bond  656 

special  text  books   575 

tax  levies  to  pay  bonds   661 
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Section 

INDEPENDENT  SCHOOL  DIS- 
TRICTS— Contd. 

trustees 

board  of  trustees    653 

duties  and  powers    658 

election  of    654 

meeting  of    657 

oath  of  . .  .   656 

not    to    be    interested    in  con- 
tract   655 

to  provide  fire  escapes,  when..  1552 
to  receive  no  compensation  .....  .656 

vacancies,  how  filled   654 

INDEX 

official  deeds,  how  indexed  2064 

recorder's  indexes   2063 

—how  kept   2068 

INDIAN  RESERVATIONS 

disclaimer  of  title  to,  21,  19 

INDIANS 

not  to  carry  firearms,  when  7216 

sale  of  firearms  to   6930 

— of  firearms  taken  from  7218 

—of  liquor  to  6929 

to  be  disarmed   .7217 

INDICTMENT 

see  Grand  Jury 

— Indictment  and  Information 

— Setting  Aside  Indictment 

demurrer  to,  see  Demurrer 

plea  to,  see  Plea 

local  jurisdiction  over,  see  Venue 

definition  7632 

disclosure  before  arrest,  penalty.. 6531 
district  court  has  jurisdicton.  . .  .3830 
endorsement  of  witnesses  names. 7668 
failure  to  find,  return  of  deposi- 
tion  7666 

form  7678 

how  found   7665 

indorsement  and  signature  7665 

of  person  not  in  custody,  pro- 
ceedings 7670 

presentment  and  filing  .........  7669 

requirements   7677 

resubmission  of  charge  7667 

sufficiency  of  evidence  to  war- 
rant  7636 

where  found   7602 

INDICTMENT  AND  INFORMA- 
TION 

see  Indictment 

— Information 

— Setting  Aside  Indictment 

demurrer  to,  see  Demurrer 

plea  to,  see  Plea 

local  jurisdiction  of,  see  Venue 

against  accessories   7697 

all  offenses  to  be  prosecuted  by.  .7000 


Section 


INDICTMENT  AND  INFORMA- 
TION— Contd. 

certainty  required   7679 

construction  of  words   7684 

discharge  of  defendant  for  insuf- 
ficiency  7872,  7876 

erroneous  designation  of  person 

injured   7683 

facts  judicially  noticed  need  not 

be  stated  7688 

for  embezzlement  of  money,  etc . .  7694 

— forgery   7692 

—larceny  of  money,  etc  7694 

—libel   7691 

—maintaining  public  nuisance.  . 3663 

— obscene  publications  7695 

— perjury   7693 

form  7678 

formal  defects  7687 

insertion  of  true  name   7680 

is  first  pleading   7676 

judgment,  how  pleaded  7689 

not  barred  by  conviction  on  im- 
peachment  7440 

objections  to  be  by  demurrer  . .  .7750 
of  accessory  without  principal  . .  7698 
offenses  to  be  prosecuted  by  .  . .  .7351 
presumptions  need  not  be  stated. 7688 
private  statutes,  how  pleaded. . .  .7690 

separate  counts  7681 

several  defendants,  conviction  or 

acquittal   7696 

single  offense  to  be  charged  . . .  .7681 

statutory  terms  7685 

time,  how  stated  7682 

waiver  of  objections   7731 

when  necesary  1,  8 

when  sufficient  7686 

INDORSEMENT 

of  bills  and  notes,  see  Negotiable 

instruments 
of  laws,  see  Statutes 

INDUSTRIAL  TRAINING  SCHOOL 

aiding  escape  of  inmates   831 

building  to  be  on  cottage  plan . . .  809 
courses  of  study,  how  prescribed.  817 

establishment   805 

fugitives,  arrest    830 

is  independent  school  district. . .  818 

lands  set  apart  for  school   821 

purchase  of  supplies  864,865 

release  on  parole,  recall   829 

religious  services   816 

religious  tests  prohibited  820 

studies  to  be  taught   822 

superintendent,  appointment  and 

removal   812 

—bond    812 

— reports  and  account   815 

teachers,  appointment  and  quali- 
fications   813 
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Section 

INDUSTRIAL  TRAINING  SCHOOL 

— Contd. 

commitment  of  delinquents 

commitment  of  delinquent  chil- 
dren to  8333 

— of  juvenile  disorderly  persons 

 8336-b 

— pending  trial    832 

commutation  of  penitentiary  to 

training  school  sentence   828 

conveyance  to  school   825 

form  of  commitment   824 

grounds  for  commitment   823 

insane  and  diseased  children  ex- 
cluded   823 

proceedings   may   be   at  cham- 
bers  '   826 

review  of  proceedings   826 

term  of  commitment,  discharge. .  827 

trustees 

appointment,  term  of  office,  oath.  806 

control  of  funds   811 

expenses    810 

general  powers   809 

meetings    810 

officers  of  board   808 

proceedings   307 

report  to  governor   819 

seal  and  corporate  powers   807 

to  fix  salaries   814 

to  prescribe  regulations   814 

INFANTS 

see  Adoption 
— Child  Labor 
— Custody  of  Child 
— Delinquent  Children 
— Guardian  and  Ward 
— Illegitimacy 
— Legitimacy 
— Parent  and  Child 
admission  into  houses  of  prostitu- 
tion  6772 

bank  account  2986 

contracts,  power  to  make  3312 

— authorized  by  statutes  2505 

— disaffirmance  of  2603 

— for  necessaries  2604 

corporate  stock,  how  represented. 2736 

deposits  in  savings  bank  2994 

disqualified  as  wtinesses,  when.. 5957 

incapable  of  crime,  when  6330 

indorsement  of  negotiable  instru- 
ment  3479 

limitations  do  not  run  against . . 

 4046,4070 

may  belong  to  land  and  building 

corporations   3055 

— contest  will  after  disabilities 

removed  »  5324 

— make  marriage  settlements . .  .  2693 
sales  of  cigarettes  to  6935 


Section 

INFANTS — Contd. 

sales  of  liquor  to  prohibited  1525 

sale  of  property  in  partition  4601 

security  for  appearance  as  wit- 
ness  7586 

service  of  summons  upon  4144 

stock  holdings  in  homestead  cor- 
porations  2849 

time  to  contest  wills  5324 

wages,  how  paid  over  2697 

who  are  infants  2601 

INFORMAL  VERDICT 

see  Verdict 

INFORMATION 

see  Indictment  and  Information, 

and  references  there  given 
as  criminal  complaint,  see  Com- 
plaint, Criminal 
application  of  provisions  govern- 
ing indictments  7658 

commitment  and  bail  pending  in- 
formation 7659 

filing  against  fugitives  7662 

filing  and  indorsement  7656 

jurisdiction  of  courts  over  7655 

preliminary  examination  neces- 
sary 7662 

prosecuting  attorney  to  examine 

facts   7660 

statement  of  offense  charged. . .  .7657 
— of  reasons  for  not  filing  7660 

INFORMER 

in  quo  warranto,  bond  4619 

of  committed  offense,  examina- 
tion  7516 

of  threatened  offense,  examina- 
tion  7381 

INHERITANCE 

see  Succession 

words  of,  unnecessary  to  pass 
fee  3102 

INHERITANCE  TAX 

see  Transfer  Tax 

INJUNCTION 

against  infringement   of  labels 

and  trade  marks  1453 

against  nuisances  4529 

bond,  justification  of  sureties. . .  .4291 

complaint  and  affidavits  4289 

cross-examination  of  witnesses.  .4297 

defined  4287 

dissolution  or  modification  .4295,  4296 
granted,   dissolved,   modified  at 

chambers   3890 

grounds  for  4288 

in    contest    for    foreclosure  of 

chattel  mortgage  3418 

injunction  after  answer  4290 

mandatory  injunction  to  enforce 

drainage  district  law  2483 
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[sections  below  3800  in  vol.  1] 


Section 

INJUNCTION"— Contd. 

order  to  show  cause  4292 

pending  security  to  surface  own- 
er of  mining  ground  3214 

restraint  of  state  officers  4294 

suspension  of  corporate  business, 

notice  4293 

to  prevent  injury   to  property 

pending  foreclosure   4544 

to  restrain  non-complying  frater- 
nal insurance  societies  from 

doing  business  2901 

— sale  of  timber  on  state  land. .  .1594 
writs  issued  on  holidays  3866 

causing  death,  who  may  sue  4100 

extorton  by  threat  to  commit.. 7081 

joinder  of  actions  for  .4169 

to  minor,  action  by  parent  4099 

to  real  property,  who  may  sue . .  3088 

INN-KEEPER 

fraudulent  procurement  of  board, 

penalty  7103 

— fraudulent        intent,  how 

proved   7103-a 

— jurisdiction  of  offenses  71r,^-c 

— to  post  copies  of  law  7103-b 

may  hold  and  sell  property  for 

charges   1546,  1547 

INNOCENCE 

presumption  in  criminal  cases.. 7858 

INQUEST 

burial  of  unclaimed  bodies  2097 

compelling    attendance    of  wit- 
nesses  8380 

coroner  to  hold  2096 

disposal    of    property    of  de- 
ceased  2098 

fees  and  mileage  of  jurors  and 

witnesses   '  8338-8339 

filing  of  testimony  with  clerk. . .  .8382 

jurors  to  be  sworn  8378 

jury  of,  defined  3940 

— how  summoned   .3966 

— number  to  be  summoned  8377 

— when  summoned  8377 

mine   inspector   to   be  present, 

when   207 

physician  may  be  summoned. . .  .8379 
reduction  of  testimony  to  writ- 
ing  8382 

summoning  of  witnesses  8379 

transmission    of    testimony  to 

magistrate  8383 

verdict  of  jury  8381 

warrant  for  arrest  of  accused.  .8384 

— form  of  warrant  8385 

— service  and  proceedings  8386 

when  to  be  held  8377 


Section 


INQUISITION  INTO  SANITY 

of  person  sentenced  to  death,  see 

Death  Sentence 
commitment,  detention  until  sane.8199 

— exoneration  of  bail  8198 

— on  finding  of  insanity  8197 

expenses  payable  by  county  8200 

grounds  and  order  for  inquisi- 
tion  ...8195 

insane  person  cannot  be  tried  or 

punished  8194 

order  for  jury.  8195 

order  of  trial  8196 

proceedings  on  verdict  8197 

INSANE  ASYLUMS 

audit  and  payment  of  expenses. .  754 
contagious  diseased  persons  ex- 
cluded  767 

delirium  tremens  patients  not  ad- 
mitted  m   780 

discharge  of  patients   765 

— repayment  of  money   769 

idiots  and  imbeciles  not  admitted.  780 

insane  convicts    766 

money  found  on  insane  person. .  779 
non-residents,  admitted  when....  768 

purchase  of  supplies  864,865 

salaries  payable  quarterly   763 

board  of  directors 

appointment  and  powers,  10,  6 
appointment,  oath  and  officers.  .  752 

compensation  and  expenses   756 

constitution  of  board   751 

not  to  be  interested  in  contracts.  755 

powers  and  duties   753 

reports  to  governor   753 

to  approve  bonds  of  officers   764 

commitment  to  asylum 

after  acquittal  of  crime  for  in- 
sanity  7934 

appointment  of  guardian   783 

certificate  of  physician  775,776 

conveyance  of  patient  to  asylum.  781 

examination  by  physician   774 

— of  witnesses   773 

fee  of  physician   782 

insanity  of  criminal  defendant  on 

appearance  for  judgment  7990 

notice  to  superintendent   778 

of  insane  criminal  defendant.  . .  .8197 

order  of  commitment   777 

subpoena  for  physician   772 

— for  witnesses   771 

warrant  of  arrest   770 

medical  superintendent 

appointment,  10,  6 

bond   762 

estimate  of  expense   760 

powers  and  duties   759 

qualifications   757 
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Section 

INSANE  ASYLUMS — Contd. 

residence    758 

salary,  how  fixed   761 

north  Idaho  asylum 

control  of  funds   789 

directors,  appointment,  term  of 

office  and  oath   786 

— meetings  and  expenses   788 

— officers  and  records   787 

— quorum   787 

establishment   784 

general  management   790 

land  grant   785 

persons  to  be  committed   791 

transfer  of  patients   791 

INSANE  CONVICT 

see  Inquisition  Into  Sanity 
— Insanity 

INSANE  PESSONS 

see  Divorce  for  Insanity 
— Idiots 

— Inquisition  Into  Sanity 
— Insane  Asylums 
— Insanity 

for  guardianship  of,  see  Guardian 

and  Ward 
appointment  of  guardian  on  com-  ' 

mitment  to  asylum   783 

cannot  be  tried  or  punished  for 

crime   8194 

cannot  contract  3312 

contracts,  validity  2607 

corporate  stock,  how  represented. 2736 

cruel  treatment  of.  penalty  6875 

disqualified  as  witnesses  5957 

incapable  of  crime  6330 

interest  in  partition   sale,  how 

paid  4602 

limitations  do  not  run  against.  . 4046 
may  contest  will  after  disabilities 

removed   5324 

rescission  of  contracts  2607 

summons  against  4144 

INSANITY 

see  Insane  Persons,  and  refer- 
ences there  given 

acquittal  for,  proceedings  7934 

inquiry  into  after  death  sen- 
tence  8013-8015 

on  appearance  for  criminal  judg- 
ment, proceedings  7990 

verdict  of  acquittal  for  7919 

INSOLVENCY 

accounts  of  assignee  5896 

affidavit  to  petition,  schedule  and 

inventory  5879 

appeals  5931 

appointment  of  assignee  5883 

— of  receiver   5927 

assignee    may    sue   and  collect 


Section 

INSOLVENCY — Contd. 

estate  :  5885 

assignment  to  assignee  5884 

bank    depositors    as  preferred 

creditors   2990 

certain  debts  not  discharged. ..  .5918 

certificate  of  discharge  5917 

claims  for  conversion  5905 

claim  of  loan  by  special  partner. 3347 
concealment  of  insolvent's  proo- 

erty  .. ;  5891 

contingent  liabilities  5907 

costs  and  execution  therefor ...  .5929 

contempts   5928 

creditor  may  appear  by  attorney .  5923 

— to  share  pro  rata  5898 

death  of  insolvent  5921 

debts  due  in  installments  5909 

discharge  of  insolvent,  notice  to 

creditors   5914 

discharge  obtained  by  fraud  may 

be  annulled  5919 

dismissal  of  proceedings  5930 

distribution  of  funds  5897 

dividends     to     late  appearing 

creditors   5899 

effect  of  discharge  5919 

— of  proving  claim  5912 

— of  refusal  of  discharge  5920 

election  and  bond  of  assignee ....  5882 
embezzlement      of  insolvent's 

property  5890 

examination  of  debtor  5913 

expenses  and  commission  of  as- 
signee  5895 

final  account  5901 

grounds  for  refusing  dischirge.  .5915 

homesteads  and  exemptions  5924 

insolvency  of  corporations  5903 

— of  partnership  5902 

insolvent  may  be  discharged  from 

debt   5875 

— to  deliver  books  and  papers. .  .5889 

inventory  of  property   5878 

liability  of  insolvent  as  surety.. 5906 
limitations  tolled  pending  pro- 
ceedings  5922 

mutual  debts  and  credits  5910 

non-conforming  assignments  in- 
valid  5932 

oath  required  of  insolvent  before 

discharge  5915 

opposition  to  discharge  5916 

order  declaring  insolvency  5880 

petition  5876 

preferred  claims,  wages  of  ser- 
vants and  laborers  5145 

prior  attachments,  costs  provable. 5929 
proceedings  commenced  by  peti- 
tion  5925 

proof  of  debts  5904 

powers  of  assignee  5888 

publication  and  service  of  order. 5881 
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Section 

INSOLVENCY — Contd. 

record  of  assignment  5886 

removal  of  assignee  5900 

resignation  of  assignee  5887 

revocation  of  assignee's  appoint- 
ment  5887 

sale  of  debts  5894 

— of  perishable  property  5893 

— of  property  5892 

secured  creditors   .5911 

schedule  of  debts  5877 

subrogation  of  insolvent's  surety. 5908 
words  denned  5926 

INSOLVENT  BANK 

see  Banks  and  Banking 

INSPECTION 

of  animals,  see  Livestock 
— Sheep 

of  lumber,  see  Lumber 
of  ballots  and  poll  books  in  elec- 
tion contest  5043 

of  mines  .201-209 

of  original  papers,  right  to  4202 

of  public  writings  5965 

of    real    property    or  mining 

claims,  order  for  4542 

of  state  auditor's  books.   113 

of  state  treasurer's  office  137, 138 

of  writings,  judge  may  order. . .  .4875 

INSPECTOR  OF  MINES 

see  Mine  Inspector 

INSTITUTES 

see  Teachers'  Institutes 

INSTITUTIONS  OF  LEARNING 

articles  of  incorporation  3028 

— amendment   .3031 

certificate  of  incorporation  3030 

corporate  powers  3032 

directors,  election  of  3033 

— number  of  3089 

— powers  of  3034 

private  gain  prohibited  3036 

religious  tests  prohibited  3035 

who  may  form  corporations.  • . .  .3027 

INSTRUCTIONS 

in  civil  cases,  generally. . .  .4383-4384 

— additional  instructions  4390 

— exceptions  to  4383 

— may  be  given  on  holidays. ..  .3866 

—oral  instructions  4383 

— requests   4385 

1  — when  to  be  given  4383 

in  criminal  cases  7865 

— advice  to  acquit  7877 

— binding  on  jury  7885 

— requests  7886 

— to  state  law  7886 

justices  of  the  peace  not  to  give. 8293 

on  inquisition  into  sanity  8196 

to  grand  jury  7619 


Section 


INSTRUMENTS 

see  Acknowledgment 
— Conveyances 
—Fraudulent  Conveyances 
— Proof  of  Instruments 
— Recording  Transfers 
forgery  of,  see  Forgery 
larceny  of,  see  Larceny 
INSULT 

to  school  teachers  , 


7211 


INSURANCE 

see  Fraternal  Insurance  Societies 

—Insurance  Agents 

— Insurance  Commissioner 

— Insurance  Corporations 

— Livestock  Insurance  Companies 

— Mutual  Co-operative  Insurance 

Companies 
actions  on  policies,  venue.  .2884,  4123 
assessment   life   policies   to  be 

stamped  2881 

burning  property  for,  penalty. .  .7009 

discriminations  and  rebates  2880 

fire  companies  may  insure  and 

re-insure  risks  2870 

issuance  when  losses  equal  capi- 
tal, liability  2871 

land   and   bulding  corporations 

may  insure  members  3049 

maximum  risks,  re-insurance. . .  .2873 

policies,  how  executed  2872 

— to  be  countersigned  by  resident 

agents   2878 

risks  to  be  written  in  authorized 

companies   ....2875 

total   loss,  return  of  unearned 

premium   2874 

INSURANCE  AGENTS 

must  procure  certificate  of  au- 
thority  2876 

resident  agent  to  countersign 
policies  2878 

transacting  business  without  cer- 
tificate, penalty  2877 

INSURANCE  COMMISSIONER 

appointment  and  term  of  office. .  161 
designation  as  agent  for  service 
of  process  by  foreign  assess- 
ment life  companies  2886,  2893 

disqualifications    166 

duties   168 

is  state  examiner   170 

oath  and  bond  163,  164 

office  to  be  provided   162 

removal    161 

reports   169 

salary  and  expenses   167 

seal   165 

duties 

to  admit  foreign  mutual  co- 
operative companies,  when... 2914 
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Section 

INSURANCE  COMMISSIONER — 

Contd. 

to  approve  securities  deposited  by 
surety  and  fidelity  company. .  .2939 

to  examine  articles  of  mutual  co- 
operative company   2906 

— and  issue  permits  to  foreign 
fraternal  societies  2891 

— companies   2868 

— livestock  companies  2931 

— mutual  co-operative  com- 
panies  2922 

to  file  statements  of  premiums 
with  state  treasurer  2867 

to  grant  permit  to  livestock  in- 
surance companies  2925 

to  instigate  proceedings  against 
non-complying  fraternal  socie- 
ties  2901 

to  issue  certificate  of  authority 
to  surety  and  fidelity  com- 
panies  2940 

— to  foreign  assessment  life  com- 
pany  2886 

— to  fraternal  insurance  societies.2894 

to  license  foreign  assessment  life 
companies   2886 

to  notify  recorder  of  authorizar 
tion  or  revocation  of  authority 
of  surety  companies  2943 

to  revoke  authority  for  failure  to 
satisfy  judgment  2885 

— authority  of  fidelity  company, 
when  2956 

— certificate  of  non-complying 
livestock  company  2931 

— certificate  of  unsound  com- 
panies  2868 

— license  of  companies  failing  to 
pay  gross  earnings  tax  2867 

— permit  of  companies  failing  to 
furnish  forms  of  policies  2880 

— permit  of  companies  for  dis- 
criminations  2880 

fees 

fees  in  general   2887,  2888 

for  accepting  service  on  foreign 

fraternal  societies  2893 

for  filing  statement  of  fraternal 

society  2903 

for  issuing  permit  to  fraternal 

society   2894 

for  licensing  surety  and  fidelity 

companies   2942 

from  livestock  companies  2932 

INSURANCE  CORPORATIONS 

see    Insurance    and  references 

there  given 
annual  statement  of  premiums.  .2867 

— to  commissioner  2864-2865 

capital,    certificate   of   paid  up 

capital   2859 


Section 


INSURANCE  CORPORATIONS— 

Contd. 

— completion  of  subscriptions. .  .2857 

— required  2855 

— required  of  foreign  companies. 2856 

— when  to  be  paid  up  2858 

dividends,  how  issued  2861 

examination  by  commissioner . . .  2868 
foreign  assessment  life  company, 

annual  statement  2886 

— appointment  of  agent  for  serv- 
ice of  process  2886 

— fees  payable  from  2887 

— how  licensed  2886 

foreign    companies    to  appoint 

agent  for  service  of  process.  .2883 
impairment  of  assets,  denial  of 

permit   2869 

issuance  of  policies  when  losses 

equal  capital  2871 

penalty  for  issuing  policies  not 
countersigned      by  resident 

agent   2879 

publication    of    financial  state- 
ment  2866 

real  estate,  limitation  on  hold- 
ings  2860 

revocation  of  authority  for  fail- 
ure to  satisfy  judgment  2885 

— for  writing  policies  not  coun- 
tersigned by  resident  agents.. 2879 
— of  certificate  for  unsoundness. 2868 
— of  permit  for  discriminations  2880 
— of  permit  for  refusal  to  fur- 
nish forms  of  policies  to  com- 
missioner  2880 

tax  on  gross  receipts  2867 

to  file  articles  and  by-laws  2882 

to  furnish  forms  of  policies  to 

commissioner   2880 

venue  of  actions  against  2884 

fire  companies 

dividends,  limitations  on  2863 

investment  of  funds  2862 

may  insure  and  reinsure  prop- 
erty 2870 

revocation  of  license  for  unau- 
thorized writing  of  insurence . .  2875 


INSURED  PROPERTY 

burning  for  insurance. 


7009 


INSURRECTION 

see  Unlawful  Assembly 
— Riot 

proclamation  of  7406 

— disobedience  of   7407 

— revocation  of  7408 

INTEMPERANCE 

see  Habitual  Intemperance 
— Intoxicating  Liquors 
— Intoxication 
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[sections  below 
Section 


INTENT 

see  Criminal  Intent 

INTEREST 

compound  interest  not  allowed.  .1539 

interest  on  overdue  interest  1539 

legal  rate   1537 

maximum  rate  1538 

on    claims    against  decedent's 

estate  5483 

- — against  insolvent  estate  5464 

— deposit  of  county  funds  2013 

— deposit  of  state  funds   128 

on  unpaid  county  warrants  1995 

on  unpaid  state  warrants   125 

penalty  for  usury  1540 

to  be  included  in  judgment  4914 

rebate  on  premature  foreclosure. 4522 
when  implied  1537 


INTERESTS  IN  PROPERTY 

see  Alternative  Interests 

— Conditional  Limitations 

— Contingent  Interest 

— Contingent  Remainder 

— Co-tenants 

— Future  Estates 

— Future  Interests 

— Homesteads 

— Landlord  and  Tenant 

■ — Life  Estate 

— Possibilities 

— Remainders 

■ — Reversions 

— Tenancy  at  Will 

INTERPLEADER 


action  to  compel.  4110 

order  for  4109 

INTERPRETER 

fees  and  mileage  6141 

officers  taking  proof  of  instru- 
ment may  employ  3142 

when  and  how  summoned  5960 

INTERROGATORIES 

see  Depositions 

INTERVENTION 

proceedings  in  4111 

INTERVENTION  OF  OFFICERS 

assistance  by  private  persons.  .  .7376 
when  authorized  7375 


INTESTACY 

see  Succession 

INTIMIDATION 

see  Threats 

of  jurors  6433 

of  electors  6364 

INTOXICATING  LIQUORS 

county  officers  to  enforce  law.  . .  .1526 
denned  1527 


3800  in  vol.  1] 

Section 

INTOXICATING  LIQUORS — Contd. 

crimes 

employment  of  minors  in  saloons, 


etc  .  1472 

evasion  of  law  by  physician  1524 

keeping  disorderly  house  1519 

permitting  minors  in  saloons.  . .  .6784 
simulation  of  physician's  signa- 
ture  1524 

unlawful  sales  1518 

— at  camp  meetings  6821 

— by  druggists  1523 

— not  to  be  drank  on  premises.  .1510 

— on  election  day  6368 

— on  Sunday  6825 

— to  drunkards   1511 

— to  Indians  6929 

— to  intoxicated  persons  1515 

— to  minors  1525 

license  and  bond 

amount  of  fee   .1509-1510 

application  for  license  1507 

— appeal    from  commissioner's 

orders  1508 

— consideration  and  refusal  1508 

bond   .1508 

— liable  for  fine  1520 

— additional  bond  required  1508 

— approval  of  insufficient  bond.  .1516 

cities  may  license  2238 

dealers  must  procure  license.  . .  .1506 

duration  of  license  1509 

municipal  licenses   .  .1513 

— disposition  of  license  moneys.  .2204 

revocation  1512 

— for  disorderly  house  1519 

sheriff  to  collect  fee  1508 

sales 

authorized  sales  by  druggists. ..  1521 


drinking  in  drug  store  prohibited. 1522 
notice  not  to  sell  to  drunkard.  .  1511 


sales  to  intoxicated  person  1515 

— to  minors  1525 

unlawful  gift  equivalent  to  sales.  1517 
unlawful  sales,  penalty  1518 

INTOXICATION 

acting  as  physician  while  intoxi- 
cated  6860 

as  ground  for  divorce  2652 

effect  on  criminal  intent  6316 

engineers,  conductors  and  train 
dispatchers  acting  while  intoxi- 
cated  6924 

no  excuse  for  crime  6316 

INTRUSION  INTO  OFFICE 

penalty  for  6388 

INVENTORY 


of  decedent's  property,  see  De- 
cedents' Estates 
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Section 

INVENTORY — Contd. 

of  ward's  estate,  see  Guardian 
and  Ward 

of  insolvent's  property,  see  In- 
solvency 

of  wife's  separate  property,  see 
Separate  Property 

of  property  taken  on  search  war- 
rant  8404 

of  state  property   171 

IRREGULARITY 

see  Errors 

IRRELEVANT  MATTER 

striking  out  4208 

IRRIGATION 

see  Carey  Act  Lands 

— Irrigation  Districts 

— State  Engineer 

— Water  Rights  and  Irrigation 

IRRIGATION  DISTRICTS 

assessments 

bonds  to  be  paid  from  2405 

cancelled  bonds,  assessments  in 

lieu  of  2404 

correction   2400 

delinquency  '2412 

delinquent  list  and  penalty  2413 

for  construction  and  operating 

expenses   2410 

levy  2410 

lien  2411 

notice  of  correction  2408 

notice  to  pay  2412 

payment  before  delinquency  2412 

payment  into  bond  and  construc- 
tion funds  2410 

preparation  of  assessment  book. 2407 
publication  of  delinquent  list.  . .  .2414 

redemption  from  sales  2415 

sales  and  certificates  2414 

secretary  is  assessor  2407 

special  assessments,  election  2391 

state  lands  not  to  be  assessed. .  .2439 

bonds 

assessment  of  benefits  2399-2400 

confirmation,  costs  2403 

— hearing  and  decree  2403 

— notice  of  hearing  2402 

—petition  2401 

— rules  of  procedure  2402 

form  and  contents  2397 

election  2396 

payment  to  be  made  from  assess- 
ment  2405 

redemption   2406 

sale  and  application  of  proceeds. 2404 

changing  boundaries 

assessment  against  petitioners.  .2427 
election  to  determine  change.  . .  .2430 


Section 

IRRIGATION  DISTRICTS — Contd. 

exclusion  of  land,  petition  2434 

— costs  of  survey  2436 

— record  of  change  2437 

— survey  of  land  to  be  excluded. 2435 
order  accepting  or  rejecting  peti- 
tion  2423 

ier  of  annexation  2431 

-record  of  order  2432-2433 

overruling  objections   2429 

petitioners  to  advance  costs.  . .  .  .2425 
petition  for  annexation  of  land.  .2423 
— guardians  and  executors  may 

sign  2424 

— hearing  2426 

— notice  of  hearing  2425 

construction   work   and   ac-  ' 
quirement  of  property 

advertisement  for  bids  for  con- 
struction  2416 

— dispensed  with,  when  2417 

construction  fund,  how  raised. .  .2419 

contract  and  bond  2416 

intersections  with  streets,  rail- 
roads, etc  2420 

payment  of  claim  2418 

purchase  and  condemnation  of 

property  2422 

right-of-way  over  state  land. . .  .2421 

miscellaneous  provisions 

consolidation  of  districts  2438 

contract  with  state  land  board  re- 
lating to  state  land  included 
within  district  2439 

county  commissioners  may  in- 
spect books  2395 

existing    districts    governed  by 


title 


2443 


navigation  and  mining  industries 

not  to  be  impaired  2440 

other  irrigation  laws  unaffected. 2442 

publication  of  notices  2441 

repayment  of  money  advanced  by 

U.  S  2398 

title  to  property  vests  in  district. 2387 
water  tolls  to  pay  expenses  2419 

officers  and  directors 

appointment  of  officers  2377,  2385 

compensation   2389 

directors,  election   2379-2384 

— election    in    consolidated  dis- 
tricts  2438 

— financial  statement  2394 

— first  meeting  of  2377 

— may  accept  conveyances  and 

bring  and  defend  suits  2388 

— may  acquire  land  2386 

— may   call    special  assessment 

election  2391 

— may    enter    into  construction 
contract  with  U.  S  2397 
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Section 

IRRIGATION  DISTRICTS— Contd. 
— may  establish  water  tolls  or 
levy  assessments  for  construc- 
tion and  operating  expenses.  .2419 

— may  manage  property  2387 

■ — oath  and  bond  2378 

— organization   2335 

— powers  in  general  2386 

— report  to  state  engineer  2393 

■ — rules  and  by-laws  2386 

- — term  of  office  and  qualifica- 
tions  2378 

— to  audit  claims  2418 

— to    correct    and    levy  assess- 
ments  2409-2410 

— to  formulate  plan  of  construc- 
tion  2396 

—to  let  contracts  for  construc- 
tion  2416 

not  to  be  interested  in  contracts. 2390 

power  to  incur  debts  2392 

to  allow  county  commissioner  to 

inspect  books  .2395 

treasurer,  bond  2377 

organization 

amendment  of  proposed  plan.  . .  .2374 

election,  canvass  of  returns  2377 

— how  conducted  2376 

—notice  2375 

— order  for  2374 

— qualifications  of  voters.  .  .2375-2376 

petition  .  .2373 

— hearing  on   2374 

— maps  and  bonds  to  accompany .  2374 

— notice  of  hearing  2374 

— reference  to  state  engineer. . .  .2374 

order  of  organization  2377 

who  may  propose  organization.  .2372 

powers 

construction  contract  with  U.  S. .  2398 
may  accept  conveyance  and  main- 
tain suits  2388 

purchase   and   condemnation  of 
property  2386 

ISSUE 

definition  in  grant  of  future  in- 
terest  3103 

ISSUES 

on  challenges  to  jury,  see  Chal- 
lenges to  Jury 

defined   4365 

in  justice  court  4711-4715 

of  fact  4367 

■ — how  tried  4369 

—in  criminal  cases  -7780 

—in  criminal  cases,  how  tried.  .  .7781 

of  law  4366 

— at  chambers,  notice  3892 

— heard  at  chambers  3890 

— how  tried  4368 


Section 

ISSUES — Contd, 

— judgment  on  4409 

placing  on  calendar  4370 

trial  of  special  issues  4022 

ITEMS 

of  account  need  not  be  pleaded.  .4209 

JACKASS 

see  Sires 

for  lien  for  services,  see  Liens 
penalty  for  permitting  running 

at  large  1285 

running    at    large,  impounding 

and  sale  1286,  1287 

JAIL 

see  County  Jail 
— Penitentiary 

destruction  or  injury  to,  penalty.  7161 

JAILER 

see  County  Jail 

JANITOR 

of  capitol  building,  see  Capitol 
Building 

JEOPARDY 

for  former  acquittal,  see  Acquit- 
tal 

for  former  conviction,  see  Con- 
viction 

bars  included  offenses  7762 

plea  of  former  jeopardy.  .  .  .7755-7756 
twice  in  jeopardy  prohibited,  1, 
13 

JOINDER 

of  causes  of  action,  see  Action 
of  parties,  see  Parties 


JOINT  AUTHORITY 

construed  how  


14 


JOINT  DEBTORS 

affidavit  of  balance  due.  4862 

answer  to  summons  4863 

contribution  after  execution  4499 

— contents  and  service  4861 

pleadings,  what  constitute  4864 

service  on  less  than  all  4147 

summons  after  judgment  4860 

trial  and  verdict  4865 


JOINT  DEFENDANTS 

demand  for  separate  trial. 


7860 


JOINT  RESOLUTIONS 

distribution  by  secretary  of  state.  96 
secretary  of  state  to  have  custody 

of   94 

when  effective    71 

JOINT  TENANTS 

see  Co-tenants 
— Partition 
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Section 

JOURNALS 

of  legislature,  distribution  70,96 

— printing   70 

— secretary  of  state  has  custody.  94 

JUDGES  AND  JUDICIAL  OFFI- 
CERS 

see  District  Judges 
— Justices  of  the  Peace 
— Justices,  Supreme  Court 
— Magistrates 
— Probate  Judges 
for  judges  of  election,  see  Elec- 
tions 

acceptance  of  reward  6432 

bribery  of   6430-6431 

court  adjourned  during  absence. 

  3868-3869 

disqualifications  3900 

exempt  from  jury  duty  3943 

incidental    means    to  exercise 

jurisdiction  3925 

judge  may  testify  5959 

may  adjourn  court  to  another 

place  3870-3871 

may  administer  oaths  338,6127 

may  punish  for  contempt  3912 

may  settle  bill  of  exceptions  4433 

may  take  acknowledgments,  affi- 
davits, depositions  3913 

may  take  affidavits  6055 

may  take  depositions  6059 

not  to  act  as  attorney  3901-3902 

not  to  have  law  partner  3903 

proceedings  not  affected  by  va- 
cancy  3922 

powers  3911 

— where  statute  silent  3925 

special  judge  may  take  testimony 

out  of  court  6086 

vacancies  in  office,  appointment, 
4,  6 

JUDGMENT 

see  Confession  of  Judgment 
— Default 
• — Judgment  Lien 
- — Judgment  Roll 
of  supreme  court,  see  Appeals 
of  death,  see  Death  Sentence 
of  justice's  court,  see  Justices 
Courts 

for  stay  of  judgment,  see  Appeals 

— Stay  of  Proceedings 

for  judgment  in  specific  actions 
and  proceedings,  see  specific 
heads,  e.  g.  Eminent  Domain; 
Mandate,  etc. 

in  civil  actions 

action  on,  limitations  4051 

adjudicating  water  rights  4621 

affirmative  judgment  for  defend- 
ant  4452 


Section 

JUDGMENT — Contd. 

against  counties,  how  paid  1903 

against  garnishee  4310-g 

against  indemnitors  of  sheriff. .  .4933 
against  one  of  several  defend- 
ants  4352 

against  sureties  on  official  bonds.  290 
against  unknown  owners  or  heirs. 4116 
annulment    of    marriage,  con- 
clusiveness  2644 

as  between  several  parties  4351 

by  default,  entry  of  4360 

— entry  at  chambers  3890 

— failure    to    answer  amended 

complaint  4176 

— in  forcible  entry,  etc  5102 

—relief  from  4229 

computation  in  dollars  and  cents.  1536 
death  after  verdict,  entry  and  ef- 
fect ef  judgment  4455 

deficiency  judgment  after  fore- 
closure sale  ,  4520 

defined  4350 

dismissal  or  non-suit  4354 

docket,  contents,  inspection  and 

transcript  4458-4460 

docketing  and  lien  of  4457 

enforced  by  execution  4473 

enforcing  lien  for   services  of 

sire  .  3452 

entry  after  death,  how  paid  5476 

— of  chambers  judgment  3891 

for  expenses  on  failure  to  take 

depositions  6069-d 

form  of  4453 

how  pleaded  4211 

in  actions  against  partners  4112 

in    action     for    usurpation  of 

office  4614-4618 

in  contempt  proceedings  is  final. 5168 

in  disbarment  proceedings  4014 

in  election  contest  5046 

in  forcible  entry,  etc  5107 

in  justice  court  4725-4732 

in  partition  binds  whom  4574 

in  submission  of  controversy. . .  .5069 

— enforcement   5070 

judgment  book  to  be  kept  by 

clerk  4454 

judgment  roll,  contents  4456 

may  be  entered  when  3833 

of  federal  court,  lien  4462 

— fees  for  filing  transcript  4463 

offer  of  judgment  by  defendant . .  4870 

on  answer  in  garnishment  4310-f 

on  claim  against  decedent's  estate, 

*  effect  5474 

on  confession  of  judgment  5062 

on  findings  of  referee  4420 

on  mechanics'   lien,   to  declare 

priority   5120 

on  merits  4355 

on  usurious  contract  1540 
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Section 

JUDGMENT— Corcid. 

on  writ  of  review  4969 

presentation  for  allowance  after 

death  of  defendant  . .  .5475 

record   of   judgments  affecting 

land   2066 

record  when  affecting  title  3150 

relief    governed   by  complaint, 

when  4353 

revival,  failure  of  title  after  ex- 
ecution sale   4498 

■ — by  attorney  of  judgment. ...  .3998 

satisfaction,  entry  of  4461 

— of  judgment  of  federal  court.  .4464 

time  for  entering  4450 

to  include  costs  and  interest. . .  .4914 
transmission  of  copy  after  change 
of  venue  4128 

in  criminal  actions 

arraignment  for  sentence  7989 

bench  warrant,  arrest  of  defend- 
ant  7988 

— clerk  to  issue  7985 

—form   7986 

— service  7987 

— to  enforce  attendance. ......  .7984 

copy  furnished  to  officer   8005 

defendant  to  be  brought  before 

court   7983 

determination  of  degree  of  crime. 7981 

entry  and  record  7996 

for  fine  or  cost,  lien  7995 

for  non-payment  of  fine  or  costs, 

imprisonment  7994 

grounds  for  withholding  judg- 
ment .7990 

mitigating  or  aggravating  cir- 
cumstances  7992-7993 

of  death,  day  of  execution  8009 

— transmission  of  statement  to 

governor  8010 

on  informal  verdict   7929 

on  special  verdict  7923 

pleading  in  criminal  cases  7689 

presence  of  defendant  7982 

pronouncement  7991 

satisfaction  of  judgment  of  fine 

by  remission  8255 

time  for  judgment  7980 

JUDGMENT  DEBTOR 

proceedings  against,  see  Supple- 
mentary Proceedings 

JUDGMENT  LIEN 

filing    transcript    from  federal 

court  4462 

inception  and  duration  4457 

of  justice's  judgment  4736 

transcript  of  docket  establishes 
lien  4460 


JUDGMENT  BOLL 

contents   


4456 


Section 


JUDGMENT  ROLL — Contd. 

in  proceedings  for  dissolution  of 

corporation  5191 

on  writ  of  review  4971 

returned    execution    to    be  at- 
tached  4472 

JUDICIAL  DEPARMENT 

see  Courts,  and  references  there 
given 

- — Judges,  and  references  there 
given 

sl  distinct  branch  of  government, 
2,  1 

constitutional  provisions  in  gen- 
eral, 5, 
enumeration  of  courts,  5,  2 
vacancies,  how  filled,  5,  19 

JUDICIAL  DISTRICTS 

constitutional  provision,  5,  24 
defined    26 

JUDICIAL  NOTICE 

corporate  existence  of  city  on 

organization  from  village   2181 

facts  judicially  noticed   5950 

facts  need  not  be  stated  in  in- 
dictment  7688 

of  seal  of  Academy  of  Idaho . .  548 
—of  Albion  Normal  trustees...  519 
—of  Industrial  training  school . .  807 
— of  Lewiston  Normal  trustees. .  502 

JUDICIAL  OFFICERS 

see  Judges  and  Judicial  Officers 

JUDICIAL  PROCEEDINGS 

conspiracy  to  maintain  falsely.  .6540 
exciting  groundless   6521 

JUDICIAL  RECORD 

authentication   5974 

defined   5973 

of  U.  S.  and  other  states,  proof. 5974 

of  foreign  country,  proof   5975 

proof  by  compared  copy   5976 

JUDICIAL  SALE 

on  attachment,  see  Attachment 
of  decedent's  property,  see  Dece- 
dents' Estates 
on  execution,  see  Execution 
on  foreclosure,  see  Foreclosure 
on  mechanic's  liens,  see  Mechan- 
ic's Liens 

JURISDICTION 

of  courts,  see  District  Courts; 

Justices'      Courts;  Probate 

Courts;  Supreme  Court 
for   territorial   jurisdiction,  see 

Venue 

acquired  by  service  of  summons. 4149 
incidental  means  may  be  used . .  3925 

JURORS 

see  Challenges  to  Jury 
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Section 

JURORS — Contd. 
— Jury 
— Jury  List 

attachment   against   absent  ju- 
rors  3967 

bribery  of   6430-6431 

corruption  of  6433 

discharge  of  juror  for  illness.  .  .7882 

juror  may  testify  5959 

misconduct  of,  penalty  6434 

regular  jurors   3951 

to  disclose  facts  in  criminal  case. 7879 

fees  and  mileage 

at  coroner's  inquest   8338 

— affidavit  as  to  mileage  8339 

in  district  court   6138 

— how  paid   6137 

in  inferior  courts,  civil   6138 

in  justice's  court,  criminal  8333 

qualifications,  exemptions 
and  excuses 

disqualifications   3942 

excuse,  affidavit  of   3946 

— grounds  for  excuse   3945 

exemptions  from  jury  duty  3943 

— of  militiamen  r .  703 

— of  officers  of  penitentiary ...  .8485 

— of  pharmacists   1397 

qualifications   3941 

— in   drainage   district  proceed- 
ings  2456 

JURY 

see  Challenges  to  Jury 

— Grand  Jury 

— Inquests 

— Instructions 

— Jurors 

— Jury  List 

— Jury  Trial 

— Justices1  Courts 

—Trial 

— Verdict 

— View 

definition  ■  3935 

— of  jury  of  inquest  3940 

— of  trial  jury  3938 

kinds  of  juries   >  3936 

to  determine  restoration  to  san- 
ity of  insane  ward  5787 

formation  of  jury 

completion  from  talesman  3962 

constitution  of  trial  jury  3939 

deposit  of  names  in  box  3950 

•  disposition  of  ballots  after  term. 3958 
— drawing  on  adjourned  day... 3956 

— notice  of   3953 

— officers  to  attend  3954 

drawing,  adjournment  3955 

— conduct  of   3957 


Section 

WRY— Contd. 

in  criminal  cases  7787 

— in  justice  court  8289 

order  for  3952 

— for  additional  jurors  3981 

placing  ballots  in  box  3071 

in  civil  cases 

agreement  4394 

deliberations  4389 

disagreement,  re-trial  4392 

discharge   by   adjournment  for 

term  4393 

— on  holidays   3866 

empaneling   4378 

—in  probate  and  justices'  courts. 3973 
irregularity  and  misconduct  as 

ground  for  new  trial   4439 

retirement,  court  deemed  open.. 4393 
separation  during  trial,  admoni- 
tion  4387 

sickness  of  juror  during  trial  .  .  .4391 
stipulation  as  to  number  of  ju- 
rors  3939 

swearing  of  4382 

taking  papers  to  jury  room  4388 

in  criminal  cases 

adjournment  during  retirement.  .7907 
admonishment  o*n  adjournment. . 7881 

— on  separation  7880 

custody  and    separation  during 

trial   7880 

discharge  for  illness  after  retire- 
ment 7904 

— for  disagreement  or  on  con- 
sent  7905 

— for  illness  during  trial   7882 

— for  want  of  jurisdiction  7872 

— on  final  adjournment  7908 

five-sixths  may  return  verdict. .  .7781 
food  and  lodging  during  retire- 
ment  7901 

how  formed   7787 

in  justices'  courts  8292-8294 

in  police  courts   2209 

number  of  panel   7781 

oath   8291 

on  inquisition  into  pregnancy ...  8017 

on  inquisition  into  sanity  8195 

— of  person  sentenced  to  death.. 8013 

panel  defined   7817 

retirement  7887 

— papers  which  may  be  taken.  .  .7902 
— return  for  additional  informa- 
tion  7903 

return,  calling  names  of  jurors.  .7915 

room  to  be  provided  for   7900 

separation  as    ground    for  new 

trial  7952 

to  determine  law  and  fact  in  li- 
bel  7884 

to  find  degree  of  crime  7925 
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Section 


JURY — C  o  ntd. 


summons  and  return 

return    of    venire    in  justice 

court   3965 

summons  for  probate  and  justice 

courts  3963-3965 

— in  district  court   3960 

— in  will  contests   5309 

— in  drainage   district  proceed- 
ings  2456 

— of  jury  of  inquest  3966 

JURY  LIST 

certified  list  given  clerk   3949 

certifying  to  false  list   .6467 

compilation  of   3947 

copy  to  be  furnished  on  demand .  3959 

deposit  of  names  in  box   3950 

falsifying  lists   6468 

selection  of  jurors  3948 

tampering  with  6467 

JURY  TRIAL 

see  Jury  and  references  there 

given 
—Trial 

guaranty  of  trial  by,  1,  7 

in  civil  cases  4369 

in  criminal  cases  .#  7781 

in  forcible  entry,  etc  5103 

in  drainage  district  proceedings. 2462 

in  mandate  proceedings   4982 

in  proceedings  for  removal  of 

officers   7454 

in  will  contests   5308 

waiver  of  trial  by,  1,  7 

— same   4405 

— in  criminal  cases  7781 

— in  justice  court  4716 

— in  criminal  proceedings  8289 

JUSTICE 

free  and  speedy  administration, 
1,  18 

JUSTICE  OF  THE  PEACE 

see  Justices'  Courts 

is  magistrate  7511 

authentication   of    certificate  of 

acknowledgment   3135 

bond   1987 

disability  of  justice,  substitution. 4774 

election  of,  when  held   352 

failure  to  account  for  fines,  etc., 

penalty  . . .  6978 

proof  of  foreign  justice's  judg- 
ment  5980,  5981 

purchase  of  judgment,  penalty. 6435 

successor,  definition  of   4765 

— determined  by  probate  judge. 4766 

— jurisdiction  of  4764 

to  reside  in  precinct  3885 

vacancy,  how  filled   324 


Section 

JUSTICE  OF  THE  PEACE — Contd. 

docket 

criminal  docket   8282 

delivery  to  successor  4762 

— in  case  of  vacancy   4763 

— neglect  to  deliver,  penalty. .  .4767 

entries  required   4759 

— entries  as  evidence   4760 

index  to   4761 

duties  and  powers 

application  to  for  county  aid... 2140 
collection  and  payment  of  money.4773 

duties  in  general   2104 

issuance  of  subpoenas  in  legisla- 
tive election  contests    46 

may  administer  oaths  ....  1983,  6127 
may  appoint  special  constable ... 

 2113-2114 

may  call  corporate  meetings . . .  2734 

may  solemnize  marriage   2622 

may  take  acknowledgments,  af- 
fidavits, depositions   

 3913,  3124,  6055,  6059 

may  take  depositions  for  foreign 

use   6073-6074 

to  act  as  coroner  when  2100 

to  appoint  viewers  of  partition 

fences  1269 

to  certify  costs  in  criminal  cases 

 6138 

to  collect  military  fines   734 

to  command  rioters  to  disperse . .  7403 
to  fill  vacancy  in  office  of  police 

judge   2217 

to  impound  diseased  animals  . . .  1215 
to  inspect  animals  for  shipment.  1250 
to  issue  fish  and  game  licenses.  .7180 
to  issue  notice  not  to  sell  liquor 

to  drunkard  1511 

to  issue  warrant  under  gaming 
law  6853 

fees 

for    issuing    fish    and  game 

licenses  7180 

schedule  of  fees  2126 

may  issue  execution  for  fees  .  .2131 

JUSTICES'  COURTS 

see  Justice  of  the  Peace 

constables  to  attend  court  2105 

where  held   3850 

civil  jurisdiction 

constitutional  definitions,  5,  22 

code  definition   3851 

does  not  extend  to  title  or  pos- 
session of  land  3852,  4645 

in  forcible  entry,  etc  5097 

on  appeal  from  award  of  dam- 
ages for  hog  trespass  1281 

on  change  of  venue  4127 
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Section 

JUSTICES'  COVKTS—Contd. 

over  cases  of  predecessor  4764 

proceedings  against  constables 
for  penalty  2107 

suit  against  officer  failing  to  pub- 
lish table  of  fees  2130 

suit  for  penalty  for  keeping  toll 
roads,  etc.,  without  license. . .  .1045 

to  assess  damages  for  trespass- 
ing animals  1294 

under  two  mile  limit  law  1218 

civil  proceedings 

action  how  commenced   4650 

answer  and  counterclaim   4670 

answer  unless  verified  admits  sig- 
natures  4720 

appeals — 

—bond  4842 

— bond,  stay  of  proceedings  ....4843 

— deposit  in  lieu  of  bond  4842 

— dismissal  for  unnecessary  de- 
lay 4844 

— execution  how  stayed  4842 

— hearing,  judgment   .4844 

—on  questions  of  law  4839 

— questions  of  law  and  fact  ...4840 

— taken  for  delay,  damages  4844 

— time  and  manner  of  taking. . .  .4838 

— transcript  of  docket  4841 

appearance  and  attorney  4653 

— by  infant  or  incompetent  per- 
son  4654 

— hour  for   4661 

— time  for   4656 

arrest,  affidavit  and  undertaking. 4682 

— custody  of  defendant  4685 

— discharge  on  postponement  of 

trial   4704 

— entry  of  judgment  4729 

— notice  to  plaintiff  4684 

— order  of   4680 

— proceedings  subsequent  4683 

— where  executed   4681 

attachment,  affidavit  4686 

— application   of   district  court 

practice  4689 

—bond  4687 

—writ   4688 

bond,  deposit  in  lieu  of  4778 

claim  and  delivery   4690 

code  provisions  applicable  to  jus- 
tice courts   4777 

complaint   4668 

confession  of  judgment  5063 

contempt,  constructive,  proceed- 
ings  4752. 

— judgment  of  conviction  4754 

— proceedings   4751 

— punishment  for  4753 

■ — what  constitutes   4750 

costs,  prevailing  party  entitled 
to   4776 


Section 

JUSTICES'  COURTS— Contd. 

— requirement  of  security  for... 4775 
— to  be  included  in  judgment  ..4732 

counter  claim  4670 

— failure  to  plead  4671 

default  after  demurrer  4696 

—trial  on  4695 

demurrer,  proceedings   4673 

demurrer  to  answer  4672 

execution,  form  and  contents ....  4742 
— from  district  court  after  dock- 
eting of  judgment  4735 

— must  contain  no  blanks  4772 

— renewal  of   4743 

— time  in  which  may  issue  4741 

— writ,  how  executed   4744 

exhibition  of  written  instrument 

required  4719 

guardian  ad  litem,  appointment. 4654 

issues  defined  4711 

issues  of  fact   4713 

— how  tried   4715 

issues  of  law  4712 

— how  tried   4714 

judgment,  abstract  of  4733 

— by  confession  4725 

—by  default  4695-4696 

—entry  of   4729 

— filing  and  docketing  of  ab- 
stract  4734 

— in  excess  of  jurisdiction,  re- 
mittitur  4730 

— not  a  lien  unless  transcribed. 4736 

— of  dismissal   4726 

—offer  of   4731 

— on  trial  by  court  4728 

— upon  verdict   4727 

jurors,  challenges  4718 

jury,  how  summoned   3963-3965 

— manner  of  empaneling  3973 

— waiver  of   4716 

pleadings,  amendment   4674 

— demurrer  to  answer  4672 

— demurrer  to  complaint  4669 

— enumeration  of   4667 

—form  of  4666 

— pleading  to  amended  pleading. 4675 
postponement  of  trial,  bond.... 4705 

— by  consent   4703 

— by  court  4702 

— upon  application   4704 

process  issued  where  3853 

— must  contain  no  blanks  4772; 

signatures     deemed  admitted, 

when  4720- 

subpoenas  and  final  process  4-771 

summons,  contents   4655 

— alias  4657 

— must  contain  no  blanks  4772 

— place  of   service  4659. 

— service  of   4GC0 

— waiver   4v>.*2 

— when  issued   4C51 
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[sections  below  3800  in  vol.  1] 


Section 

JUSTICES'  COURTS— Contd. 

— successive  aliases  4658 

supplementary  proceedings  ....4745 

trial  on  failure  to  appear  4717 

trial,  time  of  4701 

venue,  change  of   4640 

— effect  of  transfer  4644 

—how  fixed   4639 

— limitation  on  right  to  change.  .4641 
— proceedings  after  transfer  . . .  4643 
— transfer  to  district  court. ... 4645 
- — where  transferred  on  change.  .4642 

criminal  jurisdiction 

definition  in  general   3854 

prosecutions  for  defrauding  inn- 
keepers  7103c 

— for  obstruction  of  bee  inspec- 
tor  1333 

— for  neglect  to  return  marriage 
certificate  2630 

— under  optometry  law  ....  .  1382 

criminal  proceedings 

acquittal,  costs  of  malicious  pros- 
ecution 8301 

— judgment  for  costs  aganst  ma- 
licious prosecutor  . . . .  8302 

appeal  by  defendant   ,  8320 

— bond  for  appearance  of  wit- 
nesses  8322 

— costs  8326 

— judgment  against   sureties  for 

costs  8327 

—notice  of  8321 

— transmission  of  papers   8323 

arrest  of  judgment,  grounds  8306 

bail,  admittance  to  8312 

— pending  appeal  8324 

change  of    venue,    grounds  and 

application   8285 

— notice  of  application  8285 

— transfer  of  cause   8286 

complaint   8280 

complaint,  amendment  8280a 

discharge  on  acquittal  or  judg- 
ment for  fine  8308 

docket  and  minutes   8282 

entitling  affidavits  8314 

fine,  discharge  upon  payment.  .  .8311 
— imprisonment     pending  pay- 
ment  8310 

holding  defendant  to  bail  after 

verdict  8303 

judgment,  of  fine   8300 

— pronouncement  and  entry  .  . .  .8307 

-n-time  for  rendering  8303 

— warrant  for  execution   8309 

jury,  conduct  of   8292 

—challenges  8290 

— discharge  when  allowed   8297 

—formation   of   8289 

— not  to  be  charged  8293 


Section 

JUSTICES'  COURTS — Contd. 

— oath   8291 

— retirement  of  8294 

— waiver  of  jury  8289 

motions  prior  to  judgment  ....  8304 

— new  trial,  grounds  for   8305 

— on  discharge  of  jury  8298 

plea  8283 

plea  of  guilty,  examination  of 

facts    8283 

— holding  to  higher  offense.  8283 

— judgment  on  8299 

proceedings  after  plea  8284 

subpoenas  for  witnesses   8313 

—court  to  decide  questions  of 

law  8293 

trial  de  novo  on  appeal  8325 

—postponement  * . .  8287 

— presence  of  defendant   8288 

verdict,  against  joint  defendants. 8296 

— form  and  entry   8295 

warrant,  issuance  and  form  ....  8281 
witnesses,  application  for  sub- 
poena 8338 

—fees  and  mileage  ...8338-3339 

JUSTICES,  SUPREME  COURT 

see  Judges  and  Judicial  Officers 

chief  justice   3814 

election  and  term  of  office,  5,  6 

— same  3814 

— election,  when  held   350 

expenses,  how  paid  3823 

ineligible  to  other  offices,  5?  7 
salaries,  5,  17 

— same    275 

term,  commencement  of   32 

vacancies,  how  filled  320,  321 

miscellaneous  duties 

are  magistrates  7511 

control  of  law  library   833 

may  solemnize  marriage   2622 

may  take  acknowlegments  3123 

one  judge  may  adjourn  court.  .3819 

report  to  governor,  5,  25 

to  let  contract  to  print  reports. .  227 

JUSTIFIABLE  HOMICIDE 

see  Homicide 


JUSTIFICATION" 

of  libel,  see  Libel,  Criminal 

of  sureties,  see  Sureties 

of  sheriff  under  process  .... 


2035 


KEEPER  OF  JAIL 

see  County  Jails 

KIDNAPPING 

see  Abduction 
— Child  Stealing 

definition   

punishment   

venue  of  prosecution 


6584 
6585 
7486 
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Section 


KILL 

see  Assault 

— Attempt  to  Kill 

— Homicide 

— Manslaughter 

— Murder 

KINDERGARTENS 

establishment  authorized 


661 


KINDRED 

for  inheritance  by,  see  Succession 

degrees,  how  computed  5705 

of  half-blood  inherit  equally. ..  .5705 


KNOWINGLY 
denned  .... 


6301 


LABELS  AND  TRADE  MARKS 

counterfeit  trade  marks  denned. 6864 

counterfeiting  prohibited  1449 

forged  trade  mark  denned  6864 

fraudulent  record,  penalty  1452 

infringement,     injunction  and 

damages   1453 

penalty  for  counterfeiting.1450,  6862 
record  with  secretary  of  state.  .  .1451 
sale  of  goods  bearing  counter- 
feit  6863 

trade  mark  denned  6865 

unauthorized  use  of  name  or 

seal   1455 

— penalty   1454 

LABOR 

see  Child  Labor 
— Labor  Unions 

for  arbitration  of  labor  disputes, 
see  Labor  Commission 

for  liens  of  laborers,  see  Mechan- 
ics' Liens 

for  highway  labor,  see  Roads; 
Road  Taxes 

aliens    not    to  be  employed  on 
public  works,  13,  5 

anti-union  contracts  prohibited.  1456 

arbitration  of  disputes,  13,  7 

bids  for  public  work  on  eight 
hour  basis   1462 

convict  labor  restricted,  13,  3 

day's  work  in  mines  and  smel- 
ters  1463,  1464 

day's  work  on  public  works, 
13,  2 

— same   1461 

employers  to  make  and  record 

statements   1446,  1447 

employment  of  aliens  1457-1460 

protection  of  health,  13,  2 

LABOR  COMMISSION 

appointment,  qualifications  and 

oath  of  commissioners   1427 

— of  commissioner  pro  tern  .  . .  1432 
arbitration  of  labor  disputes.  ..  1430 


Section 

LABOR  COMMISSION — Contd. 

— agreement  for   1431 

— application   for   1437 

— attendance  of  witnesses  1433 

— award   1434 

— disobdience  of  award. .......  1435 

— district  judge  to  preside.  ...  1433 

— judge  from  adjoining  district 

to  act,  when   1438 

— nature  of  proceedings   1433 

— oath  of  arbitrators   1433 

— precedence  of  proceedings  . . . 1438 

— record  of  proceedings   1435 

— rules  and  regulations   1436 

compensation  of  commissioners.  1442 
confidential  communications. . .  .1441 
constitution   of   commissoin . . .  .  1426 

investigation  of  disputes  1439 

legislature  may  provide  for,  13,  7 
mediation   in   strikes  and  lock- 
outs  1429 

powers  of  commission,  13,  7 

report  of  investigations   1440 

seal   1428 

secretary,  appointment  and  com- 
pensation  1428 

LABORERS  LIENS 

see  Mechanics'  Liens 

LABOR  STATISTICS 

see  Bureau  of  Immigration,  La- 
bor and  Statistics 

LABOR  UNIONS 

union  labels  and  trade  marks,  see 

Labels  and  Trade  Marks 
anti-union  contracts  prohibited.  .1456 

LAND 

see  Real  Property 
— State  Land 
— Surveys 

LAND  AND  BUILDING  CORPO- 
RATIONS 

annual  statement   3052 

borrowing  powers   3047 

buildings  and  loans   3048 

by-laws,  contents   3051 

consolidation  of  companies. ... 3054 

insurance  of  members   ..3049 

liability  of  members   3053 

married  women  and  minors  may 

be  members   3055 

organization  authorized   304$ 

real  estate  holdings  3050* 

LAND  COMMISSIONER 

appointment,  salary  and  duties.  1564 

assistants  1564 

divulging  information,  penalty.  1565 

making  false  oath,  penalty  1565 

oath,  bond  and  expenses   1564 

to  enforce  forest  fire  law  ....1611 
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[sections  below  3800  in  vol.  1] 


Section 

LANDLORD  AND  TENANT 

see  Forcible  Entry  and  Detainer 
— Leases 

— Tenancy  at  Will 

agricultural      tenant  holding 
over   ...5093 

breach  of  covenants,  termination 
of  lease  5093 

change  in  terms  of  lease  3089 

damages  by  tenant  after  sale  on 
execution   4545 

leases,  liability  of  assignees  .3084 

lessees,  rights    against  lessors' 
assignee   3085 

notice  to  quit  or  pay  rent,  ser- 
vice 5094 

possession   of   tenant   that  of 
landlord   4044 

re-entry    after    termination  of 
tenancy  at  will   3079 

rents,  conveyance  of,  attornment 
unnecessary   3118 

—recovery  on  lease  for  life... 
  3086-3087 

—right  of  execution  purchaser 
to  4497 

rights     of     lessor's  grantees 
against  tenant   3083 

tenant  may  remove  fixtures ....  3090 

termination  of  tenancy  at  will . .  3078 

unauthorized  conveyance  by  ten- 
ant, effect   31.15 

waste  by  tenant  or  sub-tenant 
terminates  lease   5093 


LANDMARKS 

injury  to  . . 


7160 


LAPSE  OF  TIME 

see  Limitations 

LARCENY 

for  disposal  of  property  takeny 

see  Stolen  Property 
assault  with  intent  to  commit.. 6703 

commission  out  of  state   7058 

definition   7045 

degrees   7047 

dogs  are  property   7052 

grand  larceny  denned   7048 

— punishment   7050 

indictment   7694 

•of  fixtures   7056 

of  lost  property   7046 

of  lumber  7060 

of  papers  before  delivery  7055 

of  records   6464-6465 

of  water   7059 

petit  larceny  defined   7049 

— punishment   ....7051 

receiving  stolen  goods  ....7057-7058 
refusal  of  attorneys,  etc.,  to  pay 

over  money   6523 

stealing  electric  current   7062 


Section 

LARCENY — Contd. 

stealing  rides   7061-7061c 

unauthorized  sale  or  removal  of 

mortgaged  chattels  ...3419,  7100 
use  or  possession  of  running 

iron   6868 

value  of    passage    ticket,  how 

fixed   7054 

value  of  written  instrument,  how 

fixed   7053 

venue  of  prosecution  7488,  7490 

LATERAL  DITCHES 

see  Water  Rights  and  Irrigation 
changes,  how  made  ..7147 

LATERAL  SUPPORT 

rights  of  co-terminus  owners . .  3092 

LAUDANUM 

administering  with  evil  intent. 6705 

LAW 

court  to  decide  questions  7883 

in  libel  jury  to  decide  questions .  6740 
justice  of  the  peace  to  decide 
questions   8293 

LAW  LIBRARIES 

see  Library  Fund 

disbursement  of  funds   835 

insurance  against  fire   838 

Lewiston  library   841,  842 

library  fund   839 

librarian  to  distribute  reports . . .  226 
—to  receipt  to  printer  for  re- 
ports   229 

— appointment  and  salary  .....  834 

—bond    836 

location  in  Capitol  building....  838 
supreme  court  justices  have  con- 
trol   833 

use  of  library,  violation  of  rules.  837 
when  open    834 

LAWFUL  ENCLOSURES 

see  Dumps 

— Fences 

— Quartz  Mines 

— Reservoirs 

— Trespassing  Animals 

LAWFUL  FENCES 

see  Fences 

LAWFUL  RESISTANCE 

to  crimes   7368-7370 

LAWS 

see  Bills 
— Statutes 

LEASES 

see  Landlord  and  Tenant 
of  highways,  see  Highway  Com' 
mission;  Roads 

change  in  term   3089 

for  life,  recovery  of  rent  .  .3086-3087 
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[black  face  figures 
Section 

LEASES — Contd. 

forgery  of   7028 

liability  of  assignees   3084 

of  livestock  to  be  acknowledged 

and  recorded   1263 

remedies    against    lessor's  as- 
signee  3085 

sale  on  execution   4490 

LEGACIES  AND  DEVISES 

see  Wills 

taxation  of,  see  Transfer  Tax 

after-acquired  estates  pass  5749 

contribution  among  legatees  to 

pay  debts   5531 

discharge  of  debts  by  will. ...  .5425 

due  and  deliverable  when  5756 

effect  of  devise  of  land  5748 

order    of    exhaustion    to  pay 

debts   5752 

out  of  what  property  payable.  .5753 
preferences  of  legacies  to  kin- 
dred  5754 

shares  of  legatees  liable  for  dece- 
dent's debts   5530 

specific  legacies  exempt  from  lia- 
bility for  debts,  when  5530 

specific  devise  passes  title  5755 

succession  of  descendants  of  dev- 
isees  5747 

to  be  paid  after  decedent's  debts 

are  settled   5614 

to  charitable  uses   5750 

to   two    or  more   persons,  pre- 
sumption of  co-tenancy  3104 

LEGISLATIVE  DEPARTMENT 

see  Legislature 

LEGISLATURE 

see  Bills 

— House  of  Representatives 
— Representatives 
— Senate 
— Senators 
— Statutes 

for  election  contests  before  legis 
lature,  see  Election  Contests 

constitution,  organization  and 
membership 

a  distinct  branch  of  government, 
2,  1 

adjournments,  3,  9 
apportionment,  3,  4 

— same    25 

assembly  and  organization  ....  36 
attendance  of  witnesses  before. 58-62 

certificate  of  election  to    35 

committee  members  may  admin- 
ister oaths    37 

compensation  of  members,  3,  23 

constitution  of  houses,  3,  2 

— same   *   33 


refer  to  constitution] 


LEGISLATURE — Contd. 


Section 


convention    of  first  legislature, 
21?  14 

disqualification  to  hold  office  on 

conviction  of  crime   6415 

expulsion  of  members,  3,  11 
failure    to    effect  organization, 
3,  10 

journal  to  be  kept,  3,  13 
—yeas  and  nays  to  be  entered, 
3,  13 

legislative  powers  vested,  3,  1 

list  of  members  transmitted  by 
secretary  of  state   456 

members  disqualified  from  ac- 
cepting certain  offices    251 

members  permitted  to  visit 
penitentiary   8498 

mileage  of  members,  3,  23 

oath  of  members,  3,  25 

— administration    37 

officers  and  employes   75-84 

officers  to  be  chosen  by,  3,  9 

privileges  of  members,  3,  7 

proof  of  proceedings  :  5977 

qualifications  of  members,  3,  6 

quorum,  3,  10 

representative  districts,  3,  5 

rules  of  procedure,  3,  9 

— to  be  determined  by  each 
house,  3,  9 

secret  sessions  prohibited,  3,  12 

senatorial  districts,  3,  5 

sessions,  time  of  meeting,  3,  8 

special  sessions,  4,  9 

terms  of  members,  3,  3 

transmission  of  appointments  by 
governor    91 

vacancy  in  office  of  member,  spe- 
cial election    325 

veto  power  of  governor,  4,  10 

crimes 

acceptance  of  bribes  6413 

alteration  of  bills   ,  6410 

alteration  of  enrolled  copies  ...G411 
disqualification  to  hold  office  on 

conviction   6415 

lobbying   6416 

offering  bribes  to  members  ....6412 
refusal  to  testify  before   6414 

powers  and  duties 

establishment  of  maximum  water 

rates,  15,  6 
inspection    of    state  auditor's 

books    113 

lotteries  not  to  be  authorized, 

3,  20 

may  alter  compensation  of  offi- 
cers, 5,  27 

may  amend  or  repeal  corporation 
law   2777 
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[sections  below 
Section 

LEGISLATURE — Contd. 

may  call  on  U.  S.  government  for 
protection  against  violence,  etc. 
 6546 

may  commit  witnesses  for  con- 
tempt   60 

may  establish  boards  of  arbitra- 
tion, 13,  7 

may  establish  municipal  courts, 
5,  14 

may  fix  compensation  of  officers, 
4,  19 

may  impose  license  taxes,  7,  2 
may  move    public  institutions, 
10,  7 

may  protect  live  stock,  16,  1 

may  provide  exemptions  from 
taxation,  7,  2 

may  provide  for  revoking  char- 
ters, 11,  3 

may  require  compulsory  school 
attendance,  9,  9 

not  to  create  excessive  indebt- 
edness, 8,  1 

not  to  impose  municipal  taxes, 
7,  6 

not  to  make  sectarian  appropri- 
ation, 9,  5 

not  to  pass  retroactive  corporate 
laws,  11,  12 

pardon  of  treasons,  4,  7 

power  over  courts,  5,  13 

regulation  of  telegraph  connec- 
tions, 11,  13 

to  pass  necessary  laws,  21,  15 

to  pass  revenue  laws,  7,  16 

to  establish  county  government, 
18,  5 

to  establish  school  system,  9,  1 

to  levy  a  valuation  tax,  7,  2 

to  provide  for  corporate  elections, 

n,  4 

to  provide  for  county  elections> 
18,  6 

to  provide  for  incorporation  of 

cities,  12,  1 
to  provide  for  mechanics'  lienSr 

13,  6 

to  provide  for  sale,  etc.,  of  lands, 
9,  8 

to  provide  general  corporation 
laws,  11,  2 

to  provide  system  of  county  fi- 
nance, 7,  15 

LEGITIMACY 

see  Illegitimacy 

of  child  born  before  wedlock.  .  .2699 

of  children  after  annulment  of 
marriage   2642 

of  children  in  case  of  wife's  adul- 
tery 2669 

of  issue  of  dissolved  marriages.  .5703 


3800  in  vol.  1] 

Section 

LETTERS 

opening  sealed  letters,  penalty. 7166 


threats  by  means  of   7210 

LETTERS  TESTAMENTARY 

see  Executors  and  Administrators 

LEVEES 

malicious  injuries  to   7162 

LEVY 

of  taxes,  see  Revenue 

LEWD  COHABITATION" 

definition  and  punishment. .... 6812 

LEWDNESS 

see  Obscenity 


LEWISTON  NORMAL  SCHOOL 

see  Normal  Schools 

LIABILITIES 

see  Fines  and  Penalties 
of  specific  officers  and  for  spe- 
cific acts,  see  specific  heads  e. 
g.  Constables;  Sheriffs;  Sure- 
ties, etc. 

LIBEL  AND  SLANDER 

mitigating    circumstances,  now 


pleaded   4216 

pleading   ,  4215 

LIBEL,  CRIMINAL 

authors,  editors  and  proprietors 

liable   6742 

definition  6737 

indictment   7691 

jury  to  determine  law  ami  fact. . 

 ....6740,  7884 

justification   6740 

limitation  on  privilege   6744 

presumption  of  malice   6739 

punishment   6738 

report  of  public  proceedings.  . .  .6743 

sufficiency  of  publication   6741 

threats  to  publish   6745 

truth  may  be  proved  6740 


LIBERTY 

of  conscience  and  worship,  1,  4 
of  speech  and  writing,  1,  9 

LIBRARIAN 

of  historical  society,  see  Histor- 
ical Society 
of  law  library,  see  Law  Libraries 


LIBRARIES 

see  Law  Libraries 

cities  may  establish  675 

definitions    672 

directors  of  municipal  libraries.  .  677 

— organization  and  powers   678 

donations  to  libraries    681 

report  of  directors    680 

school  district  libraries.  ..  .625,  676 
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Section 

LIBRARIES — Contd. 

state   library  commission    .  .672-674 

taxes  for  existing  libraries   682 

to  be  free   679 

traveling  libraries    673 

— expenses    674 

LIBRARY  FUND 

fees  for    notarial  commissions 

payable  to   233 

fees  paid  by  attorneys   3993 

how  constituted   839 

how  disbursed    835 

Lewiston  library  fund   842 

LICENSED  SURVEYORS 

see  Surveyors 

MCENSES 

of  attorneys,  see  Attorneys  at 
Law 

of    corporations,    see  Corpora- 
tions;  Foreign  Corporations; 
Insurance  Corporations,  etc. 
of  dentists,  see  Dentistry 
of  liquor  dealers,  see  Intoxicat- 
ing Liquors 

of  physicians,  see  Medicine  and 

Surgery 
of  optometrists,  see  Optometry 
of  osteopaths,  see  Osteopathy 
of  peddlers,  see  Peddlers 
of  pharmacists,  see  Pharmacy 
of  surveyors,  see  Surveyors 
for  fish  and  game  licenses,  see 

Fish  and  Game 
for  marriage  licenses,  see  Mar- 
riage 

actions,  production  of  license. . .  .1836 
application,  transfer  to  district 

court  in  case  of  interest  of 

commissioner   1957 

apportioned  to  current  expense 

fund   1793 

apportionment  of  license  money.  1837 

blanks  to  be  furnished   1828 

— by  state  auditor    102 

county  auditor  to  keep  account.  1832 
county  treasurer  to  countersign.  1829 

— to  report  to  state  auditor  1833 

delivery  to  county  auditor  ....  1829 

— to  tax  collector   1831 

disposal   of  license   money  for 

toll  bridge  or  ferry   1026 

disposition     of     liquor  license 

money  collected  in  cities  2204 

fees  for  issuance   1838 

forms  for  county  licenses  1830 

legislature  may  impose  tax,  7,  2 
monthly  settlements  with  auditor 

and  treasurer   1837 

municipal  license  required  1834 

of  bridge  and  ferry  keepers  ...1015 
procurement  of  license   1834 


Section 


LICENSES — Contd. 

revocation  of  toll  roads,  etc.,  li- 
cense  1046 

suit  for  recovery  of  license  tax.  1835 

statements  by  county  treasurer 
to  state  auditor  1797 

transacting  business  without, 
penalty   6983 

unlawful  possesion  of  blanks, 
penalty   6981 

specific  licenses 

autioneer's  license   1839 

billiard  halls  and  bowling  alleys.  1841 

bridge  and  ferry  licenses   1840 

— connecting   counties,  issuance 

and  apportionment  1021 

exhibitions  and  pawn  brokers. ..  1841 

for  toll  roads   998 

keeping  toll  roads,  etc.,  without 

license,  penalty   1045 

LIENS 

see  Chattel  Mortgages 
— Judgment  Lien 
— Mechanics*  Liens 
— Mortgages 
— Vendee's  Lien 
— Vendor's  Lien 

compensation  for  liens  in  parti- 
tion, see  Partition 

defined  3373 

charges  for  delivering  water ....  3288 
contracts  for  forfeiture  void  ....  3382 
contracts  subject  to  provisions.  .3378 
expense  of  dipping  animals  ....1178 

— range  horses  and  cattle  1183 

for  feeding  or  pasturing  stock.  .3446 
for  performance  of  future  obli- 
gation  3380 

for  repair  of  personal  property, 

enforcement   3447 

for  service  on    or  caring  for 

property   3446 

general  and  special   3374 

general,  defined   3375 

lienor  may  pledge  property  3424 

of  banker   3449 

of  factor   3448 

of  judgment  for  fine  or  costs... 7993 

of  justice's  court  judgment  4736 

extent  of  mortgage  lien   3393 

of  mortgage  is  special  3390 

of  water  contract  for   Carey  Act 

land   1629 

of  vendor  of    railway  equip- 
ment  2827-2829 

of  animals  running  at  large  in 

herd  districts  1308 

of  mining  property  by  partners 

and  creditors   3364 

of  property  not  in  existence  ...3379 
on  sheep  crossing  inspection  lines 
without  certificates   1190 
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Section 

LIEN'S — Contd. 

on  trespassing  animals  ........  1291 

personal  obligation  not  implied .  .  3383 
priority     of     purchase  money 

mortgage   3384 

record  of  liens  on  lumber  1503 

restoration  extinguishes  lien  . . .  3387 

rights  of  junior  lienor  . . . .  3386 

right  to  redeem  3385 

— not  to  be  restrained  by  con- 
tract  3382 

satisfaction  of  prior  lien  by  spec- 
ial lien  holder   3377 

seller's  lien  on   personal  prop- 
erty  3444 

special,  denned   3376 

transfers  no  title   3381 

for  services  of  sires 

exemption  denied  on  compliance 

with  law   .3456 

fees  of  auditor  for  filing  certifi- 
cate, etc  3457 

filing  description  and  pedigree. .  .3452 
judgment,  execution,  sale. ..... .3452 

notice  of  lien  to  be  filed  ....... .3451 

right  to  lien  3451 

statement    of    account    of  ser- 
vices .3455 

— description  and  pedigree  3453 

LIEUTENANT  GOVEHNGE, 

election  of,  when  held   349 

expenses   274 

is  president  of  senate  4,  13 
president  of  senate,  to  act  when 

4,  13 
qualifications  4,  3 
to  fill  vacancy  in  office  of  gov- 
ernor 4,  12 

LIFE  ESTATE 

disposition  on  death  of  tenant.. 5674 
duties  of  life  tenant  .........  3093 

injury  by  life  tenant,  action  by 

reversioner,  etc  3088 

limitation  of  remainder  upon... 3074 
limitation  of  successive  life  es- 
tates 3073 

recovery  of  rent  on  3086-3087 

taxes,   charges,   etc.,  by  whom 

paid  3093 

unauthorized  grant  by  life  ten- 
ant, effect  3115 

setting  off  in  partition   4578 

LIFE  INSURANCE 

see  Fraternal  Insurance  Societies 
— Insurance 

— Insurance  Corporation* 

LIMITATIONS 

general  provisions 

absence  of  defendant  from  state. 4069 
acknowledgment  of  new  contract.4078 


Section 

LIMITATIONS — Contd. 

action  barred  in  another  state.. 4079 
action  stayed  by  injunction  or 

statute  4074 

action,  when  deemed  commenced. 4068 

aliens,  time  of  war  4072 

claims  against  state   109 

claims  barred  by  limitations  not 
to  be  allowed  against  estates . .  5469 

co-existing  disabilities  4076 

death  of  party  4071 

disability  must  attach,  when. . .  .4075 

how  pleaded  4213 

in  general  4030 

non-complying  foreign  corpora- 
tions denied  benefit  of  law. . .  .2792 
reversal  of  judgment,  new  action.4073 

run  against  state  4061 

tolled  by  insolvency  proceedings. 5922 
-—by  presentation  and  allowance 

of  claim  against  decedent. . .  .5536 
- — by  vacancy  in  administraton . .  5471 
- — not  tolled  by  codes   9 

for  real  property 

actions  by  state  4035 

action  to  recover  realty. . .  .4036-4037 

— actions  by  ward  5826 

adverse  possession  under  claim 

of  title  4040 

constructive  possession  4039 

descent  cast  does  not  affect  right. 4045 

effect  of  entry  4038 

persons  under  disabilities  4046 

possession   of   tenant  presump- 
tions  4044 

possession  under  oral  claim  of 

title   4042-4043 

redemption  of  mortgage.  .. 4062-4063 
to    vacate    sales    of  decedent's 

property   5540-5541 

what  constitutes  adverse  posses- 
sion  4041,4043 

in  criminal  actions 

actions  in  police  court  2221 

absence  of  defendant  from  state. 7503 

felonies  in  general  7501 

indictment,  when  deemed  found. 7504 

misdemeanors  7502 

murder  7500 

other  actions 

against  directors  and  stockhold- 
ers  4077 

against  officers   4055 

against    railroads    for  killing 

stock  2817 

claims  against  county  4057 

for  annulment  of  marriage  2641 

for  divorce   2658 

for  money  paid  to  tax  collector 

under  protest  4056 

for  penalties  4055 
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Section 

LIMITATIONS — Contd, 

for  personal  injuries  4055 

for  relief  not  otherwise  provided 

for   4060 

for  specific  performance  of  de- 
cedent's contract  5570 

on  bonds  4055 

on  bond  of  guardian  5825 

on  claims  against  county  1954 

on  judgment  or  for  mesne  profits. 4051 

on  mechanics'  lien  5118 

on  open  accounts  4058 

on  oral  contracts  4053 

on   rejected    claim    against  de- 
cedent's estate  5468 

on  written  contract  4052 

persons  under  disabilities  4070 

proceedings  to  contest  wills  5324 

statutory     liabilities,  trespass, 

trover,  replevin  and  fraud.  . .  .4054 
to    contest    executor's  account 
after  removal  of  disabilities.  .5602 

to  recover  deposits  4059 

to  recover  goods  or  money  from 

oncers   4056 

to   recover   stock  sold  for  cor- 
porate assessment  2766 

LINEAL  WARRANTIES 

abolished  3122 


LIQUOR 

see  Intoxicating  Liquors 

LIS  PENDENS 

filing  of  notice  4142 

in  actions  on  official  bonds. .  .314,  315 
in  partition  4563 

LIST 

of  jurors,  see  Jury  List 
of  delinquent  property,  see  Reve- 
nue 

of  taxable  property,  see  Revenue 

LIVERY  STABLES 

lien  for  boarding  stock. ..... .3446 


LIVESTOCK 

see  Auctioneers 
— E  strays 
— Fences 
— Hogs 

— Livestock  Inspectors 

— Livestock  Insurance  Companies 

— Livestock  Sanitary  Board 

— Marks  and  Brands 

— Predatory  Animals 

— Quarantine 

— Sheep 

— Slaughter  of  Cattle 

— Stallions 

— Stock  Ranchers 

— Trespassing  Animals 

— Two  Mile  Limit 

— Veterinary  Surgeon 


Section 

LIVESTOCK — Contd, 

assessment    for    taxation,  see 

Revenue 
constitutional  provisions,  16 

defined  1224 

legislature  may  provide  protec- 
tion, 16,  1 

crimes 

concealment  of  disease  1210 

driving  from  range..  1251,  6880-6881 
exposure  of  quarantined  animals.1176 
failure  to  cremate  or  bury  dis- 
eased carcasses   1212 

fraudulent  sale  of  diseased  do- 
mestic animals  1214 

grazing  on  improved  land  6882 

grazing  sheep  on  cattle  range . . .  6872 
importation  of  diseased  animals. 

 1187, 1213 

injury  to  roads,  neglect  to  repair.  962 
neglect,  to   kill   animal  having 

glanders  6933 

permitting  diseased  animals  at 

large  1214 

ranging  animals  in  towns  1289 

sale  of  animals  with  glanders . . .  6932 

sale  of  diseased  animals  1211 

slaughter  or  sale  of  famished 
animals   6920 

inspection  on  shipment 

brand  book  open  to  public  1252 

certificate  authorizing  shipment.  1247 

constable  to  inspect  brands  1246 

driving  animals  from  state,  no- 
tice to  constable  1249 

fees  of  constable  1248 

justice  to  act  in  place  of  con- 
stable  1250 

neglect  of  duty  by  constable. . .  .1254 
notice  to  constable  of  proposed 

shipment  1246 

shipment  of  another's  animals . . .  1253 
transportation    without  certifi- 
cate, penalty  1247 

miscellaneous  provisions 

injury  to  roads  by  stock   962 

leases  to  be  written,  acknowl- 
edged and  recorded  1263 

liability  of  railroads  for  injur- 
ing  2814-2815 

sale  by  brand  and  range  delivery.1236 

prevention  and  suppression 
of  disease 

burial  of  diseased  carcasses  1162 

compensation  need  not  be  made 

for  slaughtered  animals  1162 

co-operation  of  U.  S.  bureau  of 

animal  industry   1206 

dipping  range  horse  and  cattle.  .1183 
disposal  of  diseased  carcasses. .  .1212 
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Section 

LIVESTOCK — Contd. 

expenses  of  dipping  a  lien,  en- 
forcement 1178 

exposure  of  healthy  animals  to 
disease,  civil  liability  ,1209 

impounding  diseased  domestic 
animals   1215 

no  inspection  necessary,  when . . .  1207 

permitting  diseased  animals  at 
large,  civil  liability  1216 

quarantine  and  dipping  by  vet- 
erinarian or  inspectors  1176 

refusal  to  dip,  treatment  by  in- 
spector 1177 

restrictions  on  sale  of  diseased 
animals  1211 

sale  of  diseased  domestic  ani- 
mals  1214 

seclusion  pending  dipping  1176 

veterinary  surgeon  may  order 
slaughter  of  diseased  animals.  1161 

restrictions  on  importation 

governor  may  prohibit  importa- 
tion from  diseased  localities. .  .1184 

importation  of  diseased  animals 
a  misdemeanor  1187 

— diseased  domestic  animals. ..  1213 

unlawful  importation,  seizure 
and  sale  1186 

running  at  large  in  towns 

unlawful  to  range  stock  in  town.  1288 
—penalty   1289 

LIVESTOCK  INSPECTORS 

see  Veterinary  Surgeon 
appointment,  compensation,  oath 

and  bond  .1165 

compensation  for  dipping  ani- 
mals  ,  1178 

— for  dipping  range  horses  and 

cattle  1183 

— in  criminal  prosecutions  1174 

duties  in  general  .1167 

examination  of  candidates  for  ap- 
pointment  1166 

failure  to  dip  sheep,  penalty. . .  .1181 

may  administer  oaths  1173 

may  make  arrests  1174 

neglect    to    pay    over  money, 

penalty  1175 

official  misconduct,  penalty  1172 

permitting  sheep  to  travel  with- 
out inspection,  penalty  1192 

reports   1171 

supervision  by  veterinary  sur- 
geon 1169 

to    give   duplicate   receipts  for 

money  1175 

to  hand  dress  or  spot  lambing 

sheep   1180 

to  inspect  imported  sheep  1185 


Section 

LIVESTOCK  INSPECTORS— Contd. 
to  inspect  sheep  semi-annually ..  1188 

to  keep  records  1170 

to  quarantine  and  dip  diseased 

animals   1176 

to  seize  and  sell  animals  unlaw- 
fully imported  1186 

to  superintend  burial  of  diseased 

carcasses   1162 

to  supervise  dipping  of  animals.  1167 

LIVESTOCK  INSURANCE  COM- 
PANIES 

amount  of  insurance  required. .  .2926 

annual  meeting  2929 

annual  report  to  commissioner .  .2930 

assessments,  how  levied..  2933 

compliance  with  law  by  existing 

companies   2935 

corporations  may  become  mem- 
bers  2936 

examination  by  commissioner. .  .2931 
fees  payable  to  commissioner. . .  .2932 
foreign  companies,  authority  to 

do  business  2937 

incorporation,  articles  and  by- 
laws  2925 

limit  on  valuation  2927 

reserve  fund,  investment  2934 

revocation  of  license  2931 

transacting  business  without  li- 
cense, penalty  2931 

withdrawal  of  members  2928 

LIVESTOCK  SANITARY  BOARD 

annual  report  1157 

audit  and  payment  of  bills  1155 

constitution  of  board  ..1153 

expenses  and  general  duties. ...  1154 

may  prescribe  rules  1156 

secretary,      appointment  and 

salary  1153, 1154 

to  divide  state  into  districts  1165 

to  supervise  destruction  of  preda- 
tory animals  1197 

to  transmit  information  to  county 
commissioners  1163 

LIVESTOCK  SANITARY  FUND 

bills  payable  from  fund  1155 

compensation  and  expenses  of 
assistant  veterinary  surgeons 
payable  from  fund  1164 

compensation  of  inspectors  pay- 
able from  fund  1165 

expenses  of  veterinary  surgeon 
payable  from  fund  1158 

expenses  payable  from  fund.  .  .  .1205 

money  received  by  officers  pay- 
able into  fund  1175 

special  tax  for  fund  1205 

LOAN 

see  Interest 
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Section 
...6416 


at 


6923 


LOBBYING 

before  legislature,  penalty. . . 

LOCATION 

of  mining  claims,  see  Mines 

LOCOMOTIVE 

omitting    to    give  warning 
crossing   

LODE  CLAIM 

see  Mining  Claims 

LODGING  HOUSES 

see  Inkeepers 

LOGS 

see  Lumber 

LOST  PAPERS 

copies   may   be    substituted  on 

order  4923 

protest  of  lost  bill  of  exchange.  .3617 

LOST  PROPERTY 

see  Unclaimed  Property 

larceny  by  finder  „.  7046 

LOST  WILL 

see  Probate  of  Wills 
—Wills 

LOTTERIES 

authorization  by  legislature  pro- 
hibited, 3,  20 

LUMBER 

see  Floating  Timber 
for  liens  upon,  see  Mechanics* 
Liens 

on  state  lands,  see  State  Lands 
allowance  for  imperfect  logs.  . .  .1500 

defacing  marks  on  6866 

inspectors,  appointment  and  term 

of  office  1495 

— fees  1505 

— oath  and  bond  1496 

—official  seats   1497 

— to  give  bill  of  measurement ..  1499 

larceny  of  7060 

lumber  districts  established  1494 

malicious  injuries  to  rafts,  etc.. 7163 

prize  logs,  how  disposed  of  1504 

— not  to  be  marked  1502 

record  of  lumber  marks  1502 

— of  mortgages  and  transfers. .  1502 

reports  of  deputies  1500 

standard  of  measurement   .1501 

sub-districts     and     deputy  in- 
spectors  1498 

LUNATICS 

see  Guardian  and  Ward 
— Idiots 

— Inquisition  Into  Sanity 
— Insane  Persom 
— Insanity 


Section 


MAGISTRATES 

for  proceedings  "before  magis- 
trates, see  specific  heads,  e. 
g.  Preliminary  Examination; 
Search  Warrant;  Warrant  of 
Arrest,  etc. 

definition   7510 

may  issue  subpoenas  8148 

may  order  arrest  7542 

may  search  accused  for  weapons. 8409 

proceedings  on  presentment  7653 

to  issue  warrant  of  arrest  7518 

to  order  delivery  of  stolen  prop- 
erty  8239 

to  take  deposition  of  informer.  .7516 
who  are  7511 

MAILS 

carriers  exempt  from  jury  duty. 3943 

MAIM 

see  Mayhem 

MAINTENANCE    AND  CHAM- 
PERTY 

purchase  of  claims  by  attorney.  .6524 

MAJORITY 

age  of  2601 

of  arbitrators  may  decide  5264 

of  mining  partnership  controls 

business   3370 

power  under  joint  authority....  14 

MALICE 

defined  6301 

in  homicide  6561 

presumption  in  libel  6739 

MALICIOUS  INJURY 

see  Malicious  Mischief 

explosion  of  buildings  7157 

— buildings,  machinery,  etc  7174 

placing  obstructions  on  railroad 

tracks   ■  7132 

to  bridges,  ditches,  levies,  etc... 7162 

to  crops  7159 

to  electric  transmission  lines. . . . 

 7175-7177 

to  gas  or  water  pipes  7171 

to  highways  and  bridges  7133 

to  jails  7161 

to  lumber  piles,  rafts  and  V3ssels.7163 
to  mile  stones  and  guide  posts.  .7135 
to  ornaments,  shade  trees,  etc. .  .7170 

to  property  in  general  7150 

to  railroad  property  7131 

to  railroad  tracks  and  appurte- 
nances  7140 

to  telegraph  and  telephone  lines. 7136 

— to  poles,  insulators,  etc  7143 

to  toll  houses  and  gates  7134 


MALICIOUS  MISCHIEF 

see  Malicious  Injury 
burning  buildings  


7156 
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Section 

MALICIOUS  MISCHIEF — Contd. 
construction     of     specific  pro- 
visions 7151 

defacing  boundary  monuments ..  7160 
defacing  or  destroying  legal  no- 
tices  7164 

— water  right  and  mining  no- 
tices  7172 

destructive  trespasses  7158 

killing  or  wounding  animals. . .  .7153 
mutilating  written  instruments.  .7165 
poisoning  animals  7152 

MALICIOUS  PROSECUTION 

in  probate  or  justice  court,  costs. 8301 
— judgment    against  prosecutor 

for  costs   8302 

procurement  of  arrest  or  search 

wo. x* r3»ri t  ••••«••••••••«••••••  6533 


. . . .6301 


MALICIOUSLY 
defined  .... 

MALPRACTICE 

by  physicians,  see  Medicine  and 

Surgery 

MANDAMUS 

see  Mandate 

MANDATE 

absence  of  adequate  remedy. ..  .4978 

alternative  or  peremptory  4979 

answer  4981 

applications  for,  heard  at  cham- 
bers  3890 

application  of  general  rules  of 

practice   5005 

certification  of  verdict  and  argu- 
ment  4985 

damages   4987 

designation  of  writ  4976 

jurisdiction  of  district  court.  ... 3830 
— of  supreme  court,  5,  9 

— same   '  3816 

may  issue  and  be  heard  at  cham- 
bers 5000 

motion  for  new  trial  4984 

new  trials  and  appeals  5006 

notice  of  application,  hearing. .. 4980 

objections  to  answer  4983 

peremptory   mandate    on  judg- 
ment for  applicant   4987 

— disobedience  of  writ,  penalty.  .4989 
to  compel  registration  of  elector.  400 

trial  by  jury  4982 

trial  on  pleadings  4986 

when  and  by  whom  issued  4977 

writ,  service  .  4988 

MANSLAUGHTER 

see  Homicide 

death  must  occur  when  6567 

defined  6565 

killing  by  negligent  discharge  of 
firearms   6709 


Section 

MANSLAUGHTER — Contd. 

punishment  for  6566 

voluntary  and  involuntary  6565 

MARK 

how  made  and  witnessed   16 


MARKS 

of  land,  see  Landmarks 
— Survey 

on  logs,  see  Lumber 
on    animals,    see    Marks  and 
Brands 

MARKS  AND  BRANDS 

brand  book  ,  1233 

branding  or  altering  brands  on 

animals  of  others  6867 

brands  to  be  recorded  1228 

changing,  concealing  or  obliterat-' 

ing  6879 

conflicting  brands,  decision  1232 

fee  for  record  1229 

inspection  of  brand  on  shipment 

of  livestock   1246-1254 

livestock  defined   1224 

mutilating  and  counterfeiting . . .  1238 
parol  evidence  inadmissible.1228, 1234 

partnership  brands  1237 

recorded  brands  as  evidence. . .  .1234 

record  of  brands   1229 

record  of  brand  on  slaughtered 

cattle   1255 

record  with  county  recorder  1230 

road  brands  1240 

sale  and  transfer,  record  1231 

sale  of  branded  animals  1236 

sheep     brands,  distinguishing 

marks  \  1226 

sheep  owner  to  give  notice  of 

stray  brands   1235 

state  auditor  is  recorder  1227 

stock  grower  defined  1224 

— must  use  brands  1225 

violations  of  law,  penalty  6883 

MARRIAGE 

see  Husband  and  Wife 
— Incest 
*  — Marriage  Settlements 
— Polygamy 

by  whom  solemnized  2622 

certificate  and  return.  2630 

certificate  as  evidence  .....2628 

certificate,  officer  to  give  2625 

disposition  of  fines  2639 

dissolution,  how  effected...  2645 

examination  of  witnesses  as  te 

qualifications  of  parties  2624 

extinguishes    authority    as  ad- 
ministratrix  5356 

extinguishes    authority    as  ex- 
ecutrix  ,  5343 

false  returns,  penalty  2638 

fees  for  solemnizing  2626 
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Section 

MARRIAGE — Contd. 

form  of  ceremony  ...2623 

how  solemnized   2620 

incestuous  marriages  2615 

inquiry  into  facts  by  officers. . .  .2621 

license,  fee  for  issuance  2636 

—form   2629 

— is  authority  for  solemnization. 2633 
— issuance  to   incompetent  per- 
son, penalty  2631 

— perjury  on  application  2632 

— recorder  may  administer  oaths.2632 

.  — recorder  to  issue  2631 

— record  of  returns  2635 

neglect  to  make  return,  penalty. 2630 
neglect  to  record  returns,  pen- 
alty  2635 

of  white  persons  and  negroes 

void  2616 

persons  who  may  marry  2612 

polygamous  marriages  void  2617 

proof  of  consent  and  consumma- 
tion 2613 

proof  to  show  bigamy  7867 

recognition  of  foreign  marriages. 2619 

recorder's  books  as  evidence  2637 

register  to  be  kept. ...  1088-1090 

release  from  contract  for  un- 

chastity  2618 

revokes  will,  when  5735-5736 

revokes  woman's  will  5737 

solemnization    without  license, 

penalty  2634 

— without  authority,  penalty. . .  .7092 
under  false  personation,  penalty. 7090 
validity  not  affected  by  want  of 

authority  2627 

what  constitutes  marriage  2611 

when  voidable  2614 

MARRIAGE  SETTLEMENTS 

effect  of  record  2692 

formalities  required  2690 

infants  may  make  2693 

not  invalidated  by  separate  prop- 
erty law  2678 

record  2691 

MARRIED  WOMEN 

see  Community  Property 
— Husband  and  Wife 
— Separate  Property 
— Sole  Traders 

MARSHAL 

is  peace  officer  7522 

to  summon  probate  and  justice 

jury  3963-3965 

warrant  of  arrest  directed  to ... .  7523 

MASCULINE 

includes  feminine  and  neuter. ...  16 

MASONIC  FRATERNITY 

power  to  hold  property  3014 


Section 


MASTER 

see  Employers 
— Labor 
— W  ages 

homicide    in  defense 
servant   


of,  by 


6570 


MATERIAL  ALLEGATIONS 

defined   4218 

MATURITY 

of  bills  and  notes,  see  Negotiable 
Instruments 

MAYHEM 

assault  with  intent  to  commit. .  .6703 

definition   6577 

punishment   6578 

MAYOR 

general  duties   2190 

may  assent  to  employment  of 

guard  for  county  jail  8538 

may   call    special    meetings  of 

council   2193 

may  issue  subpoenas  in  legisla- 
tive election  contests  46,  47 

may    remit    fines    and  grant 

pardons   2198 

may  require  aid  in  enforcing  law.2197 
may  require  reports  and  account 

from  officers  2194 

may  solemnize  marriage  2622 

may  take  depositions  6059 

messages  to  council  2192 

police  power  2195 

to  designate  justice  to  fill  va- 
cancy in  office  of  police  judge. 2217 
to  preserve  the  peace  at  public 

meetings   7394 

vacancy  in  office,  how  filled  2196 

veto  power   2191 

MEASURES 

see  Weights  and  Measures 

MEASURING  DEVICES 

see  Water  Rights  and  Irrigation 

.  injuries  to  7146 

injury  or  removal   7144b 

interference  with  7137 

obstruction    of    overflows  and 

guages   7144a 

tampering  with  7148a 

MECHANICS'  LIENS 

preference  of  claims  for  wages, 

see  Wages 

construction  of  terms  5149 

election  between  Ren  and  claim 

for  wages  5145 

legislature    may    provide  for, 
13,  6 

provisions  to  be  liberally  con- 
strued  5150 
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[sections  below 
Section 

MECHANICS'  LIENS — Contd, 
farm  laborers'  liens 

action  to  recover  debt  not  im- 
paired  5143 

claim  of  lien,  enforcement  5142 

interference  with  property  sub- 
ject to  lien  5144 

persons  entitled  to  lien   .5141 

preference  of  lien  over  mortgage. 5141 

on  buildings,  mining  claims, 
etc. 

action  to  recover  debt  not  preju- 
diced  5123 

claim  of  lien  5115 

— against  two  buildings  5116 

— record   5117 

duration  of  lien  5118 

exemption  of  materials  from  ex- 
ecution  5122 

joinder    of    actions,  attorney's 

fees   5121 

judgment  to  declare  priority.  . .  .5120 

land  subject  to  lien.  5113 

lien  for  improving  lots  5112 

liens  on  municipal  buildings.  . .  .5111 

liens  preferred  claims  5114 

order  of  priorities  ....5120 

persons  entitled  to  lien  .5110 

recovery  by   contractor,  deduc- 
tion of  debts  to  sub-contractor. 5119 
rules  of  practice  and  appeals.  .. 5124 
what  persons  held  to  be  agents.  .5110 

on  sawlogs,  spars,  etc. 

claim  of  lien.  5131 

— for  purchase  price  5132 

duration  of  lien  5134 

enforcement    against    whole  or 

part  of  property  5136 

— apportionment  of  proceeds. . .  .5138 
for  purchase  price  upon  logs.  .  .  .5127 
interference  with  property  sub- 
ject to  lien  5140 

joinder    of    actions,  attorneys' 

fees  5137 

liens  preferred  to  other  liens. . .  .5128 
on  lumber  made  from  sawlogs.  .5126 

persons  entitled  to  lien  5125 

property  may  be  sold  as  person- 
alty  5139 

record  of  claims  5133 

rules  of  practice  and  appeals. . .  .5135 

time  for  filing  lien  5129 

— lien  for  purchase  price  5130 

transfer  not  to  divest  lien  5128 

MEDICINE  AND  SURGERY 

see  County  Physician 
■ — Public  Health 

board  of  examiners 

appointment,  qualifications,  term 


3800  in  vol.  1] 

Section 

MEDICINE    AND    SURGERY — 

Contd. 

of  office  and  removal  of  mem- 
bers  1341 

compensation  of  members  1344 

may  prescribe  rules  1342 

officers,  meetings  and  records.  ..  1342 
perpetration  of  frauds  on  board, 

penalty   1353 

report   1345 

to  investigate  violations  of  law.  .1355 

license    and    authority  to 
practice 

cancellation  of  license  1351 

examination  of  applicants.  1346,  1347 
frauds  on  examiners,  penalty ...  1353 

issuance  of  licenses  1348 

medical  college  in  good  standing 

denned   1354 

practicing  medicine  defined  1353 

practicing  without  license,  pen- 
alty 1350 

— conduct  of  prosecution  1355 

record  of  licenses  1349 

refusal  to  grant  license,  judicial 

review   1351 

restrictions  on  application  of  law 
..............   1356 

regulations  governing  prac- 
tice 

acting  while  intoxicated  6860 

attendance  at  inquest  8380 

attendance  on  insanity  hearing. .  772 
confidential  -relations   and  com- 
munications  5958 

evasion  of  liquor  law  by  phy- 
sician  1524 

exempt  from  jury  duty  3943 

to   keep   register   of  marriages 

and  deaths   1088 

to  report  and  quarantine  infect- 
ed premises  1111 

to  report  certain  diseases  1099 

unprofessional    or  dishonorable 
conduct  denned  1352 

MEETINGS 

of  corporations,  see  Corporations 
of    county    commissioners,  see 

Comity  Commissioners 
of  board  of  canvassers,  see  Elec- 
tions 

of    board    of    equalization,  see 

Revenue 

unlawful  meetings,  see  Unlawful 

Assembly 
public,  preservation  of  peace. . .  .7125 
religious,  disturbing  6820 

MENACE 

see  Threats 
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Section 

MERGER 

civil  and  criminal  remedies  not 
merged  3801 

MESNE  PROFITS 

actions  for,  limitations  4051 

improvements  set  off  against. .  .4541 


MESSENGER 

of  supreme  court. 


,3822 


MIGRATORY  STOCK  FUND 

how  created  and  distributed. ..  .1661 
rebates  payable  from  fund  1660 

MILEAGE 

of  constable,  see  Constable 

of  sheriff,  see  Sheriff 

affidavit  as  to  miles  traveled. . .  .8339 

of  interpreters  6141 

of  jurors  at  coroners'  inquests.  .8338 
— in  criminal  actions  in  justice's 

court  8338 

— in  district  court  6136-6137 

— in  inferior  courts  6138 

of  officers  not  to  be  doubled. . .  .2133 
of  witnesses  at  coroner's  inquest. 8338 

— in  district  court  6139 

— in  justice  court,  criminal  8338 

— in  criminal  actions  8151 

— in  probate  and  justice  court.. 6140 

MILESTONE 

malicious  injury  to  7135 

MILITARY 

see  Militia 

subordinate  to  civil  power,  1,  12 

MILITARY  COURTS 

see  Militia 

MILITARY  FUND 

fines  payable  into  fund  735,740 

MILITARY  SUPPLIES 

see  Militia 

unlawful  sale  of  6986 

MILITIA 

abandonment  of  companies   701 

adjutant  general — 

— salary  of  adjutant  and  clerk.  .  714 

— term  of  office,  duties  and  cleri- 
cal assistantce   710 

— to  supervise  construction  of 
flag    749 

— to  preserve  military  records, 
14,  4 

allowance  to  officers  for  uni- 
forms   721 

annual  appropriation   715 

annual  encampment   725 

appointment    of    medical  staff 

officers    689 

appointment  of  regimental  staff.  690 
armory  expenses,  how  paid   708 


Section 

MILITIA — Contd. 

attendance  at  drills  required. . . .  717 

— discharge  for  non-attendance.  .  719 

— penalty  for  non-attendance . . .  718 

bond  and  oath  of  officers   694 

bonds  of  disbursing  officers   712 

call  to  colors   740 

— for  suppression  of  riot  7402 

certificate  of  military  list  trans- 
mitted to  adjutant  general.  . . .  707 

command  of  troops  in  field   702 

commission  of  officers   695 

corps  of  cadets   696 

custodians  of  funds  to  give  bond.  746 
dishonorable  discharge,  reinstate- 
ment   719 

discharge  of  commissioned  offi- 
cers   705 

— of  enlisted  men   704 

distribution  of  law   748 

distribution  of  rosters  and  pa- 
pers   713 

election  of  officers   687 

—of  field  officers   689 

enlistment  in  United  States  serv- 
ice   737 

enlistment  of  recruits   688 

enrollment  and  exemptions,  14,  1 
examination  of  enlisted  men  for 

commissions    692 

examination  of  staff  officers....  691 
flags  to  be  carried.  14,  5 

full  dress  uniforms   722 

governor  is  commander,  4,  4 

— same   684 

governor  may  order  into  service.  739 
legislature  to  provide  for,  14,  2 

list  of  persons  liable  to  duty. . . .  706 
members   exempt  from   poll  or 

road  tax  and  jury  duty   703 

military  courts  enumerated   729 

military    courts,    attendance  of 

witnesses   733 

— collection  of  fines   734 

— fines,  arrest  for  non-payment.  736 

— fines,  how  disposed  of   735 

general  courts  martial   731 

— how  ordered    730 

— transmission  of  proceedings.  .  732 
military  units,  companies,  batal- 

lions,  etc   686 

muster  rolls  and  returns   744 

national  guard  association   747 

notice  to  appear  for  service   741 

officers  commissioned  by  gover- 
nor   264 

officers,  selection  and  commission, 
14,  3 

officers   of   penitentiary  exempt 

from  duty  8485 

pay  in  service   726 

— audit  and  allowance   727 

pay  of  officers  serving  on  boards.  728 
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[sections  below  3800  in  vol.  1] 

Section 


MILITIA — Contd. 

penalty  for  destroying  military 

property    723 

penalty  for  refusal  to  appear  for 

service   742 

persons  liable  to  military  duty. .  683 
president  may  order  into  service.  738 

purchase  of  supplies   710 

quartermaster,  appointment  and 

rank   710 

— duties    711 

rank     of     officers,    how  deter- 
mined  698 

records  of  adjutants  and  ser- 
geants   743 

regulations  governing   716 

resignation  of  officers..........  699 

retired  list   697 

returns  of  military  property. . . .  745 

staff  officers,  appointment......  685 

state  military  board,  how  con- 
stituted  709 

term  of  enlistment   704 

unauthorized  wearing  or  dispos- 
ing of  uinforms.   724 

uniforms  of  officers   720 

vacancy  among  officers,  election.  693 
vacation  of  office   700 

MINE  INSPECTOR 

complaints  to   204 

deputies   206-208 

disqualifications   200 

duties   201-209 

election  of,  when  held   349 

election,   term   of   office,  bond, 

salary  and  expenses   199 

member  of  highway  commission.  1061 
neglect  to  comply  with  orders  of, 

a  misdemeanor   202 

oath  of  office   200 

office  and  records   203 

report    209 

reports  by  mine  owners   203 

salary   274 

MINER 

exemption  of  property  4480 

MINES 

see  Mine  Inspector 
— Mining  Claims 
— Mining  Customs 
— Mining  Partnerships 
for  liens  on  mines,  see  Mechanics* 
Liens 

taxation  of  profits,  see  Revenue 
accidents,  duty  of  mine  inspector.  207 
complaint  of  unsafe  condition.  .  .  204 

eight  hours  a  day's  work  1463 

employment  of  children  prohibit- 
ed, 13,  4 

inspection  201-209 

operators  to   make   and  record 
statements  1446,  1447 


Section 


MINES — Contd. 

owners  to  report  to  inspector . . .  203 

mining  districts 

appointment  of  deputy  recorders.3215 

— seal,  limitations  on  power  3220 

— transmission  of  notices  by.... 3218 
— transmission  of  notices  to.... 3219 

mining  tunnels 

burden  of  proof  as  to  discovered 

vein  3239 

damages  for  injury  to  intersected 

claim   3238 

owner  of  intersected  claim  may 

inspect  tunnel  3237 

right  to  cross  located  claim  323G 

title  to  ore  taken  from  intersected 

claim   3238 

rights-of-way 

a  public  use,  1,  14 

action  to  condemn  3225 

appeal      from  commissioner's 

award  .3231 

—effect,  bond,  deposit  of  dam- 
ages  <   3233 

— trial  on  3232 

commissioners,  appointment  of.  .3227 

— oath,  view  and  report  3228 

costs  of  appeal  3234 

— of  proceedings  3235 

for  railroads,  ditches  and  tun- 
nels 3224 

issuance  and  service  of  summons.3226 
payment  of  damages,  rights  ac- 
quired  3230 

setting  aside  commissioners'  re- 
port  3229 

trial  in  district  court  ...3227 

who  may  acquire  3223 

MINING  CLAIMS 

see  Mines,  and  references  there 
given 

defacing  or  detroying  notices. . .  .7172 
not  affected  by  agricultural  pos- 
session  4552 

order  for  survey  and  examina- 
tion  4542 

— contents  and  service  4543 

— unnecessary  injury  by  survey, 

liability   :  4543 

right  of  aliens  to  acquire  2610 

lode  claims 

affidavit  of  locators  3216 

affidavit  of  performance  of  labor. 32 11 

dimensions   320G 

location     monument,  boundary 

marks  and  notice  3207 

location  notice,  manner  of  re- 
cording, fees   3217 

location  notice  must  be  recorded. 3209 
location  of  abandoned  claim. ..  .3212 
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Section 

MINING  CLAIMS — Contd. 

tion  3213 

record  of  amended  location  no- 
tice  3210 

re-location  not  allowed  when. . .  .3208 

security  to  surface  owners,  in- 
junction  3214 

shaft  must  be  sunk  3208 

placer  claims 

affidavit  of  locators  3216 

location  of    ...3221 

monuments,    notice,  excavation, 
record  of  notice  3222 


,4547 


MINING  CUSTOMS 

admissible  in  evidence  

MINING  DISTRICTS 

see  Mines 

MINING  PARTNERSHIPS 

express  agreement  not  necessary.3362 
lien  of  partners  and  creditors. .  .3364 

majority  of  shares  govern  3370 

members  cannot  bind  partnership 

without  authority  3369 

partnership  contracts  may  be  re- 
corded 3371  j 

partnership  exists  when   3361 

partnership  property  3365 

purchaser  of  interest  takes  sub- 
ject to  liens  3367-3368 

record  of  contracts  constructive 

notice   3372 

sale  of  interest  by  partner  ....  3366 
sharing  profits  and  losses  3363 

MINISTER 

see  Clergymen 

MINORS 

see  Infants,  and  references  there 
given 

who  are  minors  2601 

MISBRANDING 

of  dairy,  food  and  oil  products, 
see  Dairy,  Food  and  Oil 

MISCARRIAGE 

see  Abortion 

advertisement  of  means  to  pro- 
cure  6843 

MISCHIEVOUS  ANIMALS 

death  resulting  from  6931 

permitting  to  run  at  large  6931 

MISCONDUCT 

of  jurors,  arbitrators  or  refe- 
rees  6434 

of  jury  as  ground  for  new  trial. 4439 

MISDEMEANORS 

attempts  to  commit,  punishment. 7235 
common  law  offsnses  7232 


Section 

MISDEMEANORS — Contd. 

definition   6311 

jurisdiction  of  justice's  court... 3854 
limitation  on  prosecutions.  ....  .7502 

offenses  not  otherwise  defined. .  .6535 

punishment  6313 

stipulation  as  to  number  of 
jurors   3939 

enumeration  of  misde- 
meanors 

abuse  of  law  library   837 

abuse  of  school  teachers  7211 

acceptance  of  bribe  by  transfer 

tax  appraisers  1887 

accepting  fees  from  pensioners. 2129a 
acting  as  agent  for  unauthorized 

fidelity  company  2953 

— for   unauthorized  mutual  co- 
operative insurance  company.  .2923 
— for    non-complying  fraternal 

insurance  societies   2901-2902 

acting  as  physician  while  intoxi- 
cated  6860 

admitting  minors  into  house  of 

prostitution  6772 

adulterating  food,  drugs,  etc.... 6918 

— of  vinegar  1139 

aiding  in  misdemeanor  7233 

aiming  and  discharging  firearms. 

 6707-6709 

alteration  or  false  certificate  of 

ore  values  7111 

approval    of    insufficient  liquor 

bond  1516 

assaults  by  officers  6516 

attempting  to  repeat  at  elections. 6357 
attempting    to    vote    when  not 

qualified    6357 

attorneys  defending  suits  prose- 
cuted by  partner  6525 

auctioneers   neglecting  to  keep 

register   1262 

auctioneers  violating  law  6887 

bank  president  failing  to  make 
statement  of  unclaimed  de- 
posits  2997 

battery  6729 

betting  on  elections  6366 

branding  or  altering  brands  on 

animals   6867 

breaking  packages  left  for  rail- 
way transportation  7212 

breaking  seals  of  railroad  cars.  .7212 

bribery  of  witnesses  6504-6505 

buying  appointments  to  office... 6386 
carcasses,  public  exposure  or  de- 
struction  6914 

careless  use  of  poison  by  hunters. 1199 
changing   or    concealing  marks 

and  brands  6879 

cheating  at  games  6852 

circulating  illegal  money  7209 
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Section 

MISDEMEANORS — Contd. 

clandestinely  learning  contents  of 

telegraph  message  7207 

common  barratry   6521 

compiling  abstracts  without  au- 
thority 1411 

compounding  crime  6518 

concealment   of    disease  among 

animals   1210 

concealment  of  person  entitled  to 

habeas  corpus   6878 

counterfeiting  labels  and  trade- 
marks  1450 

counterfeiting  trade  marks  6862 

criminal  conspiracy   6540-6541 

criminal  contempts  6529 

criminal  libel   6738 

cruel  treatment  of  lunatics  ....  6875 

cruelty  to  animals   7153-7155 

cutting  banks  and  injuring  meas- 
uring devices  ...7144b 

cutting  banks  of  streams.  ....  .7144c 

cutting  timber  on  state  land.. 6987 

— by  lessee   1576 

deadly  weapons,  exhibition  ....  6061 
defacing  boundary  monuments. 7160 

— marks  on   logs   6866 

— legal  notices  7164 

— mining  notices  7172 

delay  in  taking  prisoner  before 

magistrate   6512 

desecration  of  school  flag   626 

destroying  and  defacing  election 

supplies   6370 

— or  concealing  evidence  ......6502 

— nests  and  game  birds   7190 

disclosure  of  indictment  before 

arrest   6531 

— of  proceedings    before  grand 

jury  6532 

discriminations  and    rebates  by 

insurance  companies   2880 

disobedience  of  orders  of  health 

board  respecting  nuisances.  ..  1097 
disobedience  of  subpoena  in  leg- 
islative election  contest   48 

disqualified  persons  holding  of- 
fice  6391 

disturbing  the  peace   6959-6960 

— religious  meetings  6820 

— travelers  on  railroads   7212 

diverting  water  from  ditches. 7144b 

dog  or  cock  fighting   6958 

drawing  checks  without  funds.  .  .7101 
driving  animals  from  state  with- 
out certificate   1249 

• — cattle  from  range  1241,  1242 

• — livestock  from  range   1251 

— sheep  into  another's  corral  .  .  .1193 
— sheep  over     inspection  lines 

without  certificate   1190 

— stock  from  range   6880-6881 

dueling   6713 


Section 


MISDEMEANORS — Contd. 

election  officers  attempting  to  as- 
certain votes   6360 

elections,  use  of  unstamped  bal- 
lots   426a 

electioneering  at  elections  6371 

employment  of  aliens  ....  1457,  1460 
— of  children  in  saloons,  etc ....  1472 
encouraging  juvenile  delinquents. 8335 
engineers,  conductors,  and  train 
dispatchers  acting  while  intox- 
icated  6924 

escapes  from  prison   6454 

evading  payment  of  toll  6922 

evasion  of  liquor  law  by  physi- 
cian  1524 

executive  officers  receiving  re- 
wards 6383 

exhibition  of  false  papers  by 
corporate  officers  to  public  of- 
ficers  7115 

explosives,  keeping  in  towns. . .  .6915 
exposure  of  persons  with  conta- 
gious diseases   6927 

— of  diseased  animals   1176 

— of  infected  persons,  articles  or 

premises  1101 

extortion   7083 

failure  of  miliamen    to  attend 

drills   718 

— of  officers  to  account  for  fines 

or  costs   6978 

— of  railroad  agent  to  report  de- 
layed trains   2825 

— to  bury  or  cremate  diseased 

carcasses   1212 

— to  dip  range  horses  and  cat- 
tle  1183 

— to  dip  sheep  1181 

— to  mark  explosives   1557 

— to    notify    owner    of  stray 

sheep   1194 

— to  provide  engine  with  spark 

arresters   1607 

— to  provide  fire  escapes  1553 

false  certificates  by  officers  ....  6530 

— corporation  reports  7121 

— imprisonment   6721 

— labeling    or    substitution  of 

drugs   6916 

— personation   7093 

— pretense,  obtaining  money  un- 
der  7096 

— return  of  marriage   2638 

— statements  by  brokers,  etc.,  as 

to  price  obtained  7099 

— statement   in   application  for 

fraternal  insurance   2900 

— weights  and  measures,  use  of 

 7106-7110 

fictitious  corporate  stock  sub- 
scriptions  7114 

firing  timber   ..7195-7196 
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•Section 


MISDEMEANORS — Contd. 

— timber  or  prairie  lands  6921 

flag  desecration   7250 

flooding  roads   ,  7139 

forcible  entry,  etc   6962 

frauds  against  primary  election 

law   380 

fraudulent  conveyance    or  con- 
cealment of  property  ..6519-6520 

— practice  of  osteopathy   1370 

— procurement  of  board   7103 

— record    of    labels    and  trade 

marks   1452 

— sale  of  oleomargerine,  etc. . .  .6917 

— use  of  society  emblems   7102 

frequenting  opium  resorts  6832 

gambling  6850 

grand  jurors  acting  after  chal- 
lenge sustained   6527 

grazing  sheep  on  cattle  range.  .6872 
grazing  stock  on  improved  lands. 6882 
herding  stock  on  occupied  lands. 1243 

horse  racing  on  Sunday  6826 

hunters  killing  stock  on  enclosed 

lands   1554 

illegal  arrests  and  seizures  6513 

illegal  employment  of  children.  .1470 

— registration  of  electors   6375 

illicit  conveyance  of  articles  into 

penitentiary   7220 

importation  of  animals  in  viola- 
tion of  quarantine  .....1184 

— of  diseased  animals  1187 

— of  diseased  domestic  animals.  .1213 
imprisonment  after  discharge  on 

habeas  corpus   6878 

Indians  carrying  firearms  7217 

inhuman  treatment  of  prisoners. 6514 
injuries  to  ditches  and  appurte- 
nances  7145 

— to  gas  or  water  pipes   7171 

— to  headgates  7144c 

— to  irrigation  works  7148 

— to  lumber  piles,  rafts,  and  ves- 
sels  7163 

— to  measuring  devices  7146 

— to  ornaments,  shade  trees,  etc. 

 7170 

injuring  or  opening  gates  7142 

inspector    permitting    sheep  to 

travel  without  permit  1192 

insurance      agents  transacting 

business  without  certificates. 2877 
interference  with  delivery  of  wa- 
ter for  irrigation   7149 

— with    measuring    devices  for 

water   7137 

— with  property  subject  to  farm 

laborers'  lien   5144 

intimidation,     corruption  and 

frauds  at  elections   6364 

intruding  into  office  and  holding 
over   6388 


Section 


MISDEMEANORS — Contd. 

irrigation  district  officers  becom- 
ing interested  in  contracts . . .  2390 
issuance  of  marriage  license  to 

incompetent  person  2631 

judicial  officers    accepting  re- 
wards  6432 

keeping  disorderly  house   6842 

— disorderly  saloon  1519 

— opium  dives   6830 

larceny  of  lumber   7060 

— of  water   7059 

leaving  animal    carcasses  near 

highways,  etc  6934 

legislators  accepting  certain  of- 
fices   251 

letting   public   printing  outside 

of  state  and  county   1476a 

lewd  cohabitation   6812 

lobbying  before  legislature  ....6416 
making    anti-union    labor  con- 
tracts  1456 

malicious  injuries  to  mile  stones 

and  guide  posts  7135 

— to  crops   7159 

— to  property   7150 

— to   telegraph    and  telephone 

poles,  insulators,  etc  7143 

— to  telegraph  and  telephone.  .7136 
— to  toll  houses  and  gates. ..  .7134 
malicious  procurement  of  arrest 

or  search  warrant   6533 

mis-appropriation  of  bond  pro- 
ceeds by  municipal  officers.  .  .2321 
misconduct  of  corporation  direc- 
tors as  to  dividends  and  stock. 7117 
mutilating    and  counterfeiting 

brands   ..1238 

— written  instruments  7165 

neglect  of  children  6782 

— of  county     attorney     to  sue 

delinquent   assessors   1816 

— of  county  treasurer   2020 

— of  duty  by  assessor. ...  1815,  6984 
— of  duty  by  public  administra- 
tor  6511 

— of  duty  relative  to  inspection 

of  animals  by  constable  ....  1254 
— of  employers  to  make  and  re- 
cord statement   1448 

— of  health  officer   1098 

— of  municipal  officers  to  collect 

bond  tax   2321 

— of  municipal  treasurer  to  pub- 
lish financial  statement  2260 

— of  officers  to  account  for  pro- 
ceeds of  fish  and  game  li- 
censes  7182 

— of  official  duty  pertaining  to 

state  board  of  equalization.  .  1717 
— of  officers  of  water  company 
to  file  report  2844 
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[sections  below  3800  in  vol.  1] 


Section 

MISDEMEANORS — Contd. 

— of  officers  to  enforce  gambling 

law  6857 

— of  physicians    to    report  and 

quarantine  infected  premises. 1111 
— of  railroad  employees  to  aid 
dairy,   food  and  oil  commis- 
sioner  1147 

— of  railroad  right-of-way  1610 

— of  treasurer  under  depository 

law    132 

— to  comply  with  orders  of  mine 

inspector   202 

■ — to  deliver  water  for  irrigation. 7149 
■ — to  enforce  fish  and  game  law. 7203 
— to  fortify  bridge  for  traction 

engines    963 

— to   kill   animal   having  glan- 
ders 6933 

— to     maintain     fisliways  and 
screens    in    dams    and  mill 

races   7188 

— to  record  vital  statistics  ....1093 
— to  repair  damage  done  to  road 

by  livestock    962 

— to  report  or  false  statement  in 
report  to  dairy  food  and  oil 

commissioner   1146 

—to  report  sore  eyes  in  infants. 1108 
— to  return  marriage  certificate. 2630 
— to  sound    locomotive    bell  or 

whistle   m  6923 

non-support  ©f  wife  or  children. 6781 
obstructing  or  injuring  roads. .  .7138 
obstruction  of  ditches  and  reser- 
voirs  7137 

— of  overflows  and  guages  7144a 

— of  veterinary  surgeon   1210 

occupation  of  state  land  without 

lease  1578 

officers  failing  to  keep  accounts.  342 

— failing  to  report   281 

— neglecting  to  enforce  Sunday 

rest  law   ,  6827 

— not  preventing  duels   6515 

— of  insolvent  bank  receiving  de- 
posits 7119 

— suffering  escapes   6455 

— violating  provisions  governing 
sale  of  pamphlet  publications 

  343b 

omission  of  official  duty   6534 

opening  sealed  letters   7166 

oppression  by  livestock  inspec- 
tors 1172 

overdrafts  by  savings  bank  of- 
ficers  7118 

parents  failing  to  send  children 

to  school    632 

— to  government  schools   636 

participating  in  fraudulent  con- 
veyances  7095 

peddling  without   license  1529 


Section 


MISDEMEANORS — Contd. 

penitentiary  officers  becoming  in- 
terested in  contracts   8484 

permitting  diseased  animals  at 

large   1214 

— gambling  in  house  6851 

— minors  in   saloons   6784 

pest  house  in  city  limits,  main- 
taining  ...6913 

petit  larceny   7051 

placarding  election  booths  6376 

placing  passenger   in   front  of 

freight  cars   6925 

possession  of  burglarious  imple- 
ments 7022 

■ — of  deadly  weapons   7023 

—of  fish  in  excess  of  amount  al- 
lowed  7186 

-—of  land  after  ouster .........  6963 

— of  undersized  trout  or  black 

bass   7186 

practicing  dentistry  without  li- 
cense  1365 

— medicine  without  license  ....  .1350 
preventing    attendance    of  wit- 
nesses 6503 

procuring  illegal  votes  6358 

prostitutes  registering  or  voting 

  360,  363 

public  amusements  running  on 

Sunday  #  6825 

public  nuisance,  maintaining  or 

committing   6912 

purchase  of  claims  by  attorney .  6524 
purchasing  opium  for  smoking. 6831 
purchase  of  judgment  by  jus- 
tice or  constable   6435 

racing  on  highways   6928 

railroads    neglecting    to  report 

delayed  trains   2826 

ranging  stock  in  town   1289 

recapture  of  goods   6447 

receiving  fish  and  game  for  ship- 
ment from  private  parks  with- 
out permit   7185 

refusal  of  attorneys,  etc.,  to  pay 

over  money   ....6523 

■ — of   directors  to   permit  inspec- 
tion of  corporations  7122 

— of  militia  men  to  obey  call  to 

service    740 

— of  officer  to  make  arrest  6510 

— of  sheep  herder  to  divulge  in- 
formation  1196 

— of  voters  to  be  sworn  or  an- 
swer questions   6355 

— of  witness  to  testify  before 

legislature   6414 

— to  disinfect  house  1102 

— to  give  assessor  names  of  em- 
ployees  6982 

— to  list  property  for  taxation ..  6979 
— to  obey  habeas  corpus  6876 
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Section 

MISDEMEANORS — Contd. 

— to  produce  papers  in  legisla- 
tive election  contest   49 

— to  testify  in  gaming  prosecu- 
tion  6855 

— to  transmit  or  deliver  tele- 
grams  7205 

refusing  assistance  to  officers. .. 6517 
removal  of  hides  from  carcasses. 6870 

rescues   6446 

resisting  officers   6515 

restoring      cancelled  railroad 

ticket   7040 

riot   6951 

— neglect  of  officers  to  disperse. 6956 

— presence  at   6955 

riotous  conduct  and  interference 

with  elections   6365 

rout   6954 

sale  of  animal  with  glanders.  .6932 

— of  cigarettes  to  minors  6935 

— of  diseased  animals  1211 

— of  diseased  domestic  animals. 1214 

— of  firearms  to  Indians  6930 

— of  fish  not  grown  in  private 

park  ...  7185 

— of  goods  bearing  counterfeit 

trade  marks  6863 

•  — of  liquor  at  camp  meetings  . . .  6821 

— of  liquor  on  election  day  6368 

— of  liquor  on  Sunday  ........6825 

— of  liquor  to  Indians  6929 

— of  liquor  to  minor  1525 

— of  liquor  to  drunkards  1511 

— of  liquor  to  intoxicated  person. 1515 
— oi"  liquor  without  license  ....1510 

— of  military  supplies  6986 

— oi!  protected  fish  and  game. . .  .7184 
— of  tainted  or  spoiled  food,  etc. 6919 

sending  threatening  letters  7210 

setting  out  fires  in  close  season.  1609 
shipment  of  another's  livestock.  1253 
— of  game  in  excess  of  amount 

permitted   7184 

— of  loaded  firearms   7219 

simulation  of  switch  or  car  key. 7041 

simple  assault  6727 

slaughtering    cattle    in  remote 

places   6869 

— in  violation  of  law  6884 

— without  making  record  or  pre- 
serving hides  1257 

— unbranded  cattle  6871 

slaughter  or  sale  of  famished  an- 
imals  6920 

solemnizing    marriage  without 

authority   7092 

— without  license   2634 

stealing  electric  current  7062 

—rides   .'  7061 

- — water  from  ditches  7137 

stocking  private    fish  park  from 
public  streams   7185 


1195 


Section 

MISDEMEANORS — Contd. 

tampering  with  electric  meters. 7062 
— with  measuring  devices  ....7148a 
taunt  for  not  fighting  duels. .  .  .6714 
telegraph  operators  appropriat- 
ing information  from  message. 7206 
theatrical  employment  of  child- 
ren  1471 

threats  to  publish  libel  6745 

transacting  business  on  Sunday. 6824 

— without  license   6983 

transporting    livestock  without 

certificate   1247 

— sheep   without  health  certifi 

cate   

travel  of  diseased  sheep  without 

permit   1191 

trespasses   7158 

unauthorized  keeping  of  employ- 
ment bureau   1445 

— cold  storage  of  game  7193 

— use  of  labels  and  trade  marks. 1454 
— use  of  trade  name  or  seal. . .  .1455 
— wearing  or  disposing  of  mili- 
tia uniforms   724 

unlawful  assembly  6954 

— sale  of  liquor   1518 

— sale  of  liquor  by  druggist. ..  .1523 
use  of  false  names  in  corpora- 
tion prospectus   7116 

use  of  illegal  poll  tax  receipts.  .6980 

using  false  weights   1544 

vagrancy   7208 

violating  law  governing  marks 

and  brands  6883 

• — bee  inspection  law  

 1332,  1334,  1336,  1337 

— dairy,  food  and  oil  law  1149 

— eight  hour  labor  law  1465 

— fish  and  game  law  7199 

— forest  fire  law   1608 

— herd  district  law  1307 

— horticultural  inspection  law.. 

 1320,  1324-1326 

- — law  governing  examination  of 

insurance  companies   2868 

— law  governing  importation  of 

sheep   1185 

— law  governing  sale  of  timber 

on  state  lands   1597 

— optometry  law  1382 

— pharmaceutical  law  1399 

— rules  of  state  board  of  health.  1086 

— school  health  law    666 

— stock  drover's   law  1245 

violation  of  duty  by  railroad  em- 
ployee  6926 

wasting  water  for  irrigation  ...7144 

MISFORTUNE 

homicide  committed  through,  ex- 
cusable  6568 
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[sections  below 
Section 

MISREPRESENTATION 

see  False  Pretenses 
— Fraud 

as  to  value  of  pledge  3428 


MISTAKE 

relief  from  in  civil  cases  4229 

as  excuse  for  crime  6330 

MITIGATION 

of  punishment,  inquiry  into  cir- 
cumstances  7992 

— actual  restoration  of  property 
embezzled   7075 

— intention  to  restore  property 
embezzled   7074 


pleading  in  libel  and  slander. .  .4216 

MOB 

see  Riot 
— Rout 

— Unlawful  Assembly 

MODIFICATION 

of  award  of  arbitrators ........  5267 

of  judgment  by  supreme  court. 3818 


MONEY 

see  Interest 

circulating  illegal  money  ......7209 

judgment  for,  how  computed. ..  1536 

judgment  to  specify  kinds  4453 

money  of  account  denned  1534 

peculiar  denominations   1535 

personal  property  includes   16 

MONTH 

means  calendar  month   16 

MONUMENTS 

co-termionus  owners  to  main- 
tain 3094 

defacing,  penalty   7160 

location  monuments  of  lode 
claims   3207 

—of  placer  claim  3222 

MORALS 

conspiracy  to  commit  acts  in- 
jurious to   6540 


legislature  to  promote,  3,  24 

MORTGAGE 

see  Chattel  Mortgages 
— Foreclosuure 

acknowledgment  and  record. . .  .3405 
against  decedent's  estate,  satis- 
faction on  sale  of  property.  .5536 
assignment  of  debt  carries  se- 


curity  3398 

defeasance  may  be  shown  by  pa- 
rol  3392 

denned  .  3388 

discharge  on  certificate   3400 

discharge,  record   3401 

execution  by  religious  and  be- 
nevolent corporations   3015 


3800  in  vol.  1] 

Section 


MORTGAGE — Contd. 

extent  of  mortgage  lien  3393 

foreclosure  necessary  to  obtain 

possession   4523 

for  purchase  money,  priority  of 

lien   3384 

independent  defeasance  to  be  re- 
corded  3404 

lien  is  special   ...3390 

marginal  discharge  3399 

must  be  in  writing   3389 

not  a  revocation  of  will  5739 

power  of  attorney,  requirements.3395 

recording  assignment  .3396 

— not  notice  to  mortgagor  3397 

redemption,  by  assigne  of  insol- 
vent 5888 

• — after  foreclosure   4520 

— limitations  of  actions  for.4062-4063 

— restraint  of  right  void  3382 

refusal    to     enter  satisfaction, 

penalty   3402 

subsequently   acquired   title  in- 
ures to  mortgagee   3394 

to  secure  deferred  payments  on 

ward's  real  estate  5811 

to  secure  purchase  money  in  par- 
tition sale  4585 

transfer  deemed  mortgage,  when.3391 
what  may  be  mortgaged  3403 

MOTHER 

see  Parent  and  Child 
consent  to  adoption  of  illegiti- 
mate child   2703 

may  sue  for  seduction  of  child. 4098 
— for  death  or  injury  to  child.. 4099 
right  of  administration   5351 


successor  to  illegitimate  child... 5704 

MOTIONS 

for  specific  motions,  see  specific 
heads  e.  g.  Arrest  of  Judg- 
ment; New  Trial;  Non-suit; 
Setting  Aside  Indictment,  etc. 


continuance  and  transfer  4883 

defined   4880 

— in  special  proceedings   4956 

heard  at  chambers   3890 

in  absence  of  district  judge. ..  .3894 

notice  of  4882 

— of  hearing  at  chambers  .....  3892 
successive  motions  prohibited.  .3920 
where  made  4881 

MULATTOES 

marriages    with    white  persons 
prohibited   2616 

MUNICIPAL  BONDS 

record  of  bonds  2277 

improvement  and  funding 
bonds 

application  of  proceeds   2321 
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Section 

MUNICIPAL  BONDS — Contd. 
denomination,  interest  and  ma- 
turity  2317 

form  and  interest  coupons  2318 

issuance   and   sale   2319 

neglect  of  officers  to  collect  tax, 

penalty   2321 

ordinance  and  election  2316 

power  to  collect  tax   2322 

purpose  for  which   authorized. 2315 

refunding  bonds   2322 

tax  levy  for  interest  and  sinking 
fund   2320 

sewer  bonds 

issuance  and  disposal  of  bonds. 2353 
issuance  of  installment  bonds.  .2364 
redemption  of  installment  bonds. 2369 
validation  of  prior  bonds   2360 

street  improvement  bonds 

application  of  proceeds  2334 

assessment  to  pay  bonds  ..2335-2340 
denomination,    installment  cou- 
pons and  interest   2331 

election  authorizing  issuance. .  .2330 
issuance  of  bonds  authorized. . . . 

 2238,  2329 

issuance  of  installment  bonds... 2364 
payment  from  general  fund.... 2332 
petition  or  vote  for  improvement. 2328 
redemption  of  installment  bonds.2369 

sale  and  record  2333 

signature  and  formalities  2332 

what  cities  may  issue   2323 

MUNICIPAL  CORPORATIONS 

see  Cities  and  Villages  and  ref- 
erences there  given 

MULE 

larceny  of   7048 


MURDER 

see  Homicide 

burden  of  proof  in  mitigation . .  7866 

defined  656(1) 

degrees  of   6562 

jury    not    to    separate  during 

trial  7880 

limitation  on  prosecution   7500 

malice,  express  and  implied.  ... 6561 
malicious    injury    to  railroads 

causing  death   7141 

punishment  for   6563 

MUTILATION 

of  jury  lists   6467 

of  legal  notices   7164 

of  records   6464-6465 

of  written  instruments   7165 

MUTUAL    CO-OPERATIVE  IN- 
SURANCE COMPANIES 

acceptance  of  law  by  existing 
companies  2924 


Section 


MUTUAL    CO-OPERATIVE  IN- 
SURANCE     COMPANIES — 

Contd. 

actions  on  policies   2913 

agents  and  employees  ........ .2911 

annual  statement  to  members.  .2921 
— to  insurance  commissioner . . .  2922 
application  by    insurance  com- 
missioner for  dissolution  ...2922 
assessments,  collection  by  suit.. 2913 

— how  made   2916 

by-laws   2912 

cash  to  be  paid  with  application. 2907 
certificate  and  term  of  existence. 2906 

corporate  powers   2920 

corporate  style   2905 

directors,    election    and  vacan- 
cies  2909 

— executive  committee   2911 

— organization   and   officers. ..  .2910 
examination  by  insurance  depart- 
ment 2922 

filing,  approval  and  recording  of 

articles  2906 

foreign  companies,  how  admitted. 2914 
liability  of  officers  for  neglect. 2913 
losses,  adjustment  and  payment. 2917 

— arbitration   2918 

may    transact  business  in  other 

states,  when   2914 

meetings  and  elections   2908 

obligation  of  members  to  pay  as- 
sessments  2907 

policies,  when  and  how  issued.. 2915 
purposes  for  which  authorized. 2905 
Unauthorized  transaction  of  bus- 
iness, penalty  2923 

withdrawal  of  members  '  2919 

who  may  organize   2905 

NAMES 

see  Change  of  Names 

of  adopted  child  2707 

unauthorized  use  in  corporate 

prospectus   7116 

use  of  fictitious  in  pleading. ..  .4230 
— in  criminal  pleadings  7680 


NARCOTIC 

administering  with  felonious  in- 


tent 


6705 


NATIONAL  GUARD 

see  Militia 

NECESSARIES 

infant  cannot  disaffirm  contract 
for   2604 

neglect  to  furnish  as  ground  for 
divorce   2651 

promise  of  adult  child  to  pay 
for   2695 

promise  of  parent  to  pay  for... 2696 
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[sections  below  3800  in  vol.  1] 


Section 

NEGLECT 

as  ground  for  'divorce  ,see  Wilful 
Neglect 

causing  injury  or  death,  action. . 

 ...4099-4100 

denned   .6301 

of  children   6782 

of  idiots  or  insane  persons,  pen- 
alty 6875 

NEGLIGENCE 

denned   6301 

notice  of  mine  inspector  as  evi- 
dence of   202 

of  locomotive  engineer  at  cross- 
ing 6923 

of  person  in  charge  of  steam 
boiler  .v.  6908 

of  person  in  charge  of  railroad 
train   .......6909 

of  person  labeling  drugs   6916 

of  owner  of  mischievous  animal. 6931 

NEGLIGENT 

denned  ...6301 

NEGLIGENTLY 

denned  6301 

NEGOTIABLE  INSTRUMENTS 

for  negotiable  warehouse  re- 
ceipts, see  Warehouse  Receipts 

acceptance 

after  dishonor  3595 

denned  3589 

dishonor  by  non-acceptance  3606 

effect  of  qualified  acceptance. . .  .3599 
excuses  for  failure  to  present. .  .3605 
failure  to  return  bill  deemed  an 

acceptance  3594 

for  honor,  by  whom  made  3618 

— excuses  for  delay  in  present- 
ing for  payment  .............  3626 

— for  whom  made  3620 

— how  made   3619 

— liability  of  acceptor  3621 

— maturity  of  sight  draft  3623 

— obligations  of  acceptor  3622 

• — presentment  for  payment  to 

acceptor   3625 

— protest  for  non-payment  3624 

general  and  qualified  acceptance.3596 
holder  may  refuse  qualified  ac- 
ceptance  3599 

may  be  required  on  bill  3590 

of  bill  drawn  in  set  3638 

on  separate  paper,  effect  3591 

presentment,  bill  must  be  pre- 
sented or  negotiated   3601 

— lack  of  time  to  present  3604 

—when  and  to  whom  made. 3602-3603 

— when  necessary  3600 

promise  to  accept  before  draw- 
ing  3592 


Section 
INSTRUMENTS 


NEGOTIABLE 

— Contd. 

time  in  which  to  accept  3593 

unaccepted  bill,  treated  as  dis- 
honored   3607 

— recourse  against  drawers. . .  .3608 
when  acceptance  is  general  ....3597 
when  acceptance  is  qualified. ..  .3598 
when  bill  may  be  accepted  3595 

bills  drawn  in  sets 

acceptance   3638 

different  holders,  title  3636 

discharge   3640 

indorsement  to  different  persons.3637 
payment  by  acceptor,  delivery  of 

acceptance   3639 

whole  of  the  parts  constitute  one 

bill   3635 

bills  of  exchange 

bill  not  an  assignment  3584 

bill  of  exchange  defined  3583 

how  addressed  3585 

inland  and  foreign  bills   3586 

referee  in  case  of  need  3588 

when  bill  may  be  treated  as  note.3587 

checks 

certification  discharges  parties.  .3645 
certification  equivalent  to  accept- 
ance 3644 

definition   3642 

must  be  presented  for  payment, 

when  3643 

not  an  assignment  until  accepted.3646 

consideration 

accommodation  party  defined,  lia- 
bility ^  3486 

failure  of  consideration  as  de- 
fense ...3485 

holder  for  value  defined  3483 

holder  having  lien  3484 

presumption  of  3481 

value  defined  3482 

discharge 

by  alteration   3581 

by  failure  to  present  or  negoti- 
ate 3601 

by  non-acceptance  3606 

by  refusal  of  unqualified  accept- 
ance   .3599 

by  refusal  to  write  acceptance 

on  the  bill   3590 

cancellation  by  mistake,  burden 

of  proof   3580 

material  alteration  defined  3582 

of  bill  drawn  in  set  3640 

of  persons  secondarily  liable. . .  .3577 
payment   by    party  secondarily 
liable   3578 


Negotiable  Instruments 
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Section 

NEGOTIABLE  INSTRUMENTS 

— Contd. 
renunciation      of      rights  by 

holder  3579 

when  instrument  is  discharged.  .3576 

dishonor 

protest  on  non-acceptance  3609 

recourse  against  drawers  3608 

unaccepted  bill  must  be  treated 
as  dishonored   3607 

form  and  interpretation 

ambiguities  and  omissions,  rules 

of  construction   3474 

ante-dating  and  post-dating  3469 

blank  date  may  be    filled  by 

holder   3470 

completion    of     instrument  by 

holder  3471 

date  deemed  to  be  true   3468 

delivery  essential,  how  made  . . .  .3473 

effect  of  wrong  dating   3470 

facts  which  do  not  affect  val- 
idity  3463 

forged  signature,  effect   3480 

indorsement    by   corporation  or 

infant  3479 

instrument  payable  to  cashier . . .  3,499 
instrument  payable    on  contin- 
gency not  negotiable   3461 

language  of  instrument  3467 

liability  of  agent   3477 

in^turi+y  °f  sight  draft  accepted 

for  honor   3623 

negotiable  promissory   note  de- 
fined  3641 

order     is     unconditional,  al- 
though, etc  3460 

orders  other  than  for  the  pay- 
ment of  money   3462 

provisions  which   do  not  affect 

negotiability   3462 

requirements    of    negotiable  in- 
struments  3458 

signature  by  agent   3476 

signature  by  procuration  3478 

to  whose  order  may  be  made 

payable   3465 

unauthorized  negotiation  of  in- 
complete instrument   3472 

use  of  assumed  name  3475 

when  payable  on  demand  .3464 

when  payable  to  bearer   3466 

when  payable  to  order   3465 

when  payable  at  a  determinable 

future  time   3461 

when  payable  at  bank  3544 

when  payable,  no  grace  3542 

when  sum  payable  is  a  sum  cer- 
tain  3459 


Section 


general  provisions 
application  of  law  


3652 


NEGOTIABLE  INSTRUMENTS 

— Contd. 

definitions   3648 

last  day  falling  on  holiday. ....  .3651 

law  merchant  to  govern  omitted 

cases   3653 

liability,  primary  and  secondary. 3649 

name  of  chapter  3647 

non-negotiable      written  con- 
tracts, indorsement  3654 

— liability  of  indorser  3655 

reasonable  time,  how  determined .  3650 

liabilities  of  parties 

liability  of  acceptor  3519 

— of  drawer  3518 

— of  indorser  of  bearer  paper  . .  .3524 

— of  maker   3517 

negotiation  by  agent  without  in- 
dorsement  .....3526 

order  of  liability  of  indorsers.  .  .3525 
recourse  against  indorsers  after 

dishonor   3541 

signature  in  blank  deemed  in- 
dorsement  3520-3521 

warranty  implied  from  delivery. 3522 
— frOm  indorsement  3523 

negotiation  and  indorsement 

by  agent  without  indorsement, 

liability   3526 

continuation  of  negotiability.  ..  .3504 

effect  of  delay  3510 

indorsement,  blank  converted  into 

special   3492 

— by  several  payees  3498 

— conditional,  effect   3496 

— how  made   3488 

— in  representative  capacity  . . .  .3501 
— instrument  payable  to  "cash- 
ier"  3499 

—kinds  of   3490 

— may  be  struck  out  by  owner, 

effect   3505 

•  — misspelled  names  3500 

— must  be  of  entire  instrument.  .3489 
— presumed    by    signature  in 

blank   3520-3521 

— qualified,  effect  and  how  made.3495 

— restrictive,  defined  3493 

— restrictive,  rights  under  ....  3494 
— special  and  blank,  defined  ..3491 

— special,  liability   3497 

negotiation  presumed  effected  be- 
fore maturity   3502 

presumption  as  to  place  of  in- 
dorsement  3503 

re-issue  and  negotiation   3507 

transfer  without  indorsement.  .3506 
warranties  implied  from  indorse- 
ment  3523 

when  effected   3487 
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[sections  below  3800  in  vol.  1] 


Section 

NEGOTIABLE  INSTRUMENTS 

— Contd. 

notice  of  dishonor 

by  agent   3548 

by  agent  to  principal   3551 

by  whom  given   3547 

excuse  for  delaying  notice  3570 

failure  to  give   notice  of  non- 
acceptance,  effect  3574 

form  and  service  of  notice  3553 

may  be  given  to  party  or  agent.  .3554 
notice  by  mail,    when  deemed 

given   3562-3563 

notice  dispensed  with  when  3569 

notice  inures  to  benefit  of  all  par- 
ties  3549-3550 

notice  of  non-payment  unneces- 
sary, when   3573 

notice  to  drawer  not  required, 

when   .3571 

notice  to  indorser  not  required, 

when     3572 

parties  bound  by  waiver  3567 

place  to  which  notice  must  be 

sent   3565 

sufficiency  of  notice   3552 

time  for  giving  notice  by  party 

 3564 


Section 


receiving  same 


to  bankrupt  3558 

to  joint  parties  3557 

to  partners   3556 

to  personal  representative  ....3555 

to  whom  given   3546 

waiver  of  notice  3566 

when  to  be  given   3559 

— parties  residing    in  different 

places   3561 

— parties  residing  in  same  place. 3560 

payment    for    honor  supra 
protest 

how  made  3629 

notarial  act  of  honor  necessary .  3629 

— on  what  founded   3630 

payer  for  honor  entitled  to  bill. 3634 
payer   subrogated  to   rights  of 

holder   3632 

preference  between    payers  for 

honor   3631 

refusal  to  accept  payment,  ef- 
fect  3633 

when  and  by  whom  made  3628 

presentment  for  payment 

day  of    payment,    how  deter- 
mined  3543 

delivery  of  instrument  on  pay- 
ment  3531 

dishonor  by  non-payment  3540 

— recourse  against  indorsers.  . . 3541 

during  banking  hours  3532 

excuses  for  delay  3538 

how  made  3529 


NEGOTIABLE  INSTRUMENTS 

Contd. 

instrument  payable  at  bank  3544 

payment  in  due  course  3545 

to  acceptor  for  honor  3625 

to  drawer,  when  necessary. ... 3536 
to  indorser,  when  necessary  ...3537 

to  partners   3534 

to  personal  representative  .3533 

to  several  persons  liable  3535 

when  instrument  is  payable  . . .  .3542 

when  made  at  proper  place  3530 

when  necessary  *  3527 

when  to  be  made   3528 

when  unnecessary  3539 

protest 

acceptance  for  honor  ......3618-3627 

delay,  when  excusable  3616 

form  of   3610 

for  non-acceptance  and  for  non- 
payment  3614 

must  be  made,  when  3612 

of  bill  dishonored  by  acceptor  for 

honor   3627 

of  bill   accepted  for  honor  or 

containing  reference   3624 

of  lost  bill,  by  copy  3617 

place  of   3613 

unaccepted  foreign  bill  must  be 

protested  3609 

waiver  of  protest   3568 

when  dispensed  with  3616 

when  necessary  3575 

where  acceptor  is  bankrupt  3615 

who  may  make  3611 

rights   of  holder 

defect  in  title  from  fraud,  etc.  .3512 
defective  title,  burden  of  proving 

bona  fides   3516 

defenses    to    negotiable  instru- 
ments  3515 

holder  in  due  course  denned  3509 

— delay  in  negotiation   3510 

— receiving    notice    before  full 

payment   3511 

— title  and  rights  3514 

presumption  as  to  holding  in  due 

course   3516 

qualified  acceptance  may  be  re- 
fused  .3599 

recourse  against  holder  after  dis- 
honor  3608 

renunciation  of  rights,  effect.. 3579 
suit  by  and  payment  to  holder. 3508 
what   constitutes   notice  of  in- 
firmity  3513 

NEGROES 

marriages  with   white  persons 

prohibited   2614 

NEUTER 

included  in  masculine    16 
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Section 

NEW  MATTER 

answer  may  contain  4183 

deemed  controverted  4217 


4078 


NEW  PROMISE 

effect  on  limitations   

NEW  TRIAL 

in  civil  actions 

application  for,  how  made  4440 

defined  4438 

grounds  for   4439 

hearing  of  motion   4442 

hearing  in  court  or  at  chambers4445 
in  action  on  lien  on  saw-logs. . .  .5135 

in  action  on  mechanic's  lien  5124 

in  contest  of  wills   5668 

in  forcible  entry  and  detainer .  5109 

in  mandate  proceedings   4984 

in  probate  proceedings   5665 

motion  acted  on  at  chambers . . .  3890 

notice  of  intention  4441 

on  minutes  of  court   4441 

on  motion  of  court   4444 

on  writ  of  mandate,  review  or 

prohibition   5006 

record  on  appeal  4443 

ruling  deemed  excepted  to  4427 

statement,    service,  amendment 

and  settlement  4441 

— extension  of  time  for  prepar- 
ing  4932 

— settlement  after  hearing  4443 

in  criminal  actions 

after  appeal,  where  held  ......8073 

after  defective  special  verdict.  .7924 
before   justice     of     the  peace, 

grounds   8305 

definition   ...7950 

effect  of  grant  7951 

grounds   7952 

time  for  application   7953 


NEW  YEAR'S  DAY 
is  holiday   


10 


NEWLY     DISCOVERED  EVI 
DENCE 

new  trial  for  4439 

— in  criminal  cases  7952 

NIGHT  TIME 

defined  in  arson   7003 

— in  burglary  7017 

NOLLE  PROSEQUI 

see  Dismissal  of  Action 

entry  abolished   8216 


NOMINATIONS 

of  appointive  officers,  see  Officers 
certificates  of,  time  for  filing...  388 

death  of  nominee   391 

declination  of   390 


Section 


NOMINATIONS — Contd. 

filing  and  preservation  of  certifi- 
cates 3897 

names  of  nominees  certified  to 
county  auditor   389 

secretary  of  state  to  certify 
names  to  county  auditor  389 

by  convention 

certificate  of  nomination   383 

certified  to  be  filed    384 

convention  defined    382 

credentials  of  delegates   377 

delegate  fraudulently  elected  to 

be  excluded    379 

delegates  not  to  give  proxies...  378 
vacancies,  how  filled   391 

other  than  by  convention 

certificates  of  nomination,  signa- 
tures and  filing   385,  386 

NON-JUDICIAL  DAYS 

business  permissible  on  3966 

enumerated  3866 

NON-RESIDENT 

appointment  of  agents  for  in  pro- 
bate    proceedings,    see  Dece- 
dents' Estates 
admission  into  insane  asylum . .  768 

into  normal  schools   511,  528 

service  on,  how  made   4893 

transfer  of  corporate  stock. ..  .2749 

NON-SUIT 

judgment  of,  when  entered  4354 

NON-SUPPORT 

bond  in  lieu  of  penalty  6781 

of  wife  or  children,  penalty. ..  .6781 

NORMAL  SCHOOLS 

Albion 

admission  of  pupils   527 

— from  other  states    528 

course  of  study,  certificates  and 

diplomas    524 

establishment  and  location   516 

model  schools   526 

principal  and  teachers    523 

scientific  lectures   529 

supervision  of  pupils   532 

text  books,  apparatus,  etc   525 

title  of  property    518 

trustees,  constitution  of  board..  517 

— control  over  funds   521 

— control    over    buildings  and 

property    520 

— expenses    530 

— meetings    522 

— oath    517 

— officers  of  board    519 

— proceedings  of  board   519 

— report    531 
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[sections  below  3800  in  vol.  1] 


Section 

NORMAL  SCHOOLS^-Con£<L 
Lewiston 

admission  of  pupils   510 

— from  other  states    511 

course  of  study,  certificates  and 

diplomas    507 

establishment  and  location   500 

Lewiston  Normal  fund   504 

model  schools    509 

principal  and  teachers   506 

scientific  lectures    512 

supervision  of  pupils   514 

text  books,  apparatus,  etc  508 

trustees,  constitution  of  board..  501 

— control  of  funds    504 

■ — expenses   513 

— meetings    505 

— not  to  be  interested  in  con- 
tracts  502 

—oath   501 

— officers  and  proceedings   502 

— powers  and  duties   503 

— report  to  governor   515 

summer  normals 

authorized  expenditure   540 

buildings  to  be  rent  free    543 

claims  how  paid    544 

commission  of  summer  normals.  533 

— meetings    534 

— officers    534 

courses    of    study    and  instruc- 
tors   535 

duration  of  term   538 

enrollment  fee   539 

inspection  by  state  superintend- 
ent    542 

number  of  instructors   541 

places  of  holding    537 

report  to  governor   536 

who  entitled  to  instruction  ....  539 

NORTH  IDAHO  INSANE  ASY- 
LUM 

see  Insane  Asylums 

NOT  GUILTY 

see  Plea 

NOTARIES  PUBLIC 

appointment,     commission  and 

term  of  office   231 

authority  of  successor   239 

certificates  to  be  filed  with  clerk 

of  district  court   235,  241 

change     in     county    of  resi- 
dence  234-235 

duties  and  powers   236 

fee  for  commission    233 

fee  for  duplicate  certificate  ....  235 

fees   .   240 

issuance    of    subpoenas    in  leg- 
islative election  contests.  . .  .46-47 
liability  for  misconduct   242 


Section 

NOTARIES  PUBLIC — Contd. 

may  administer  oaths   6127 

may  protest  bills  of  exchange.  .3611 
may  take  acknowledgements. . .  .3124 

may  take  affidavits   6055 

may  take  depositions   6059 

oath  and  bond  232,  233 

official  seal    236 

protest  as  evidence   237 

qualifications  and  residence  .  . .  234 
removal,   death  or   resignation.  238 

NOTES 

see  Negotiable  Instruments 
counterfeiting,  see  Counterfeit' 

ing 

forgery  of,  see  Forgery 

NOTICE 

see  Negotiable  Instruments 
of  mining  claims,    see  Mining 
Claims 

of  application  for  pardon,  see 
Remittances,  Commutations 
and  Pardons 
of  tax  proceedings,  see  Revenue 
see  likewise  other  specific  heads 

defined   2023 

charges  for  printing   1477 

constructive    notice     of  mining 

partnership  contract   3372 

defacing  or  destroying,  penalty. 7164 
defective  title  does  not  vitiate.  .4924 
defendant  entited  to,  after  ap- 
pearance  4892 

destroying  mining  notices   7172 

imparted  by  lis  pendens   4142 

imparted  by  record  of  convey- 
ances  3159 

imparted  by  recording  orders  of 

probate  court   5657 

of  application  for  discharge  from 

civil  arrest  5076 

of  application  for  dissolution  of 

corporations   5188 

of  argument  in  mandate  proceed- 
ings  4985 

of  change  of  attorney   4000 

of  motion   4882 

of  motion  to  tax  costs   4912 

of  sale  under  chattel  mortgage. 3415 

of  sale  under  pledge   3431 

service  of   4889 

service  on  municipalities   2273 

to  appoint  another  attorney  ...4001 
to  indemnitors,  of  actions  against 
sheriff   4933 

NOTICE  OF  APPEAL 

from  district  court   4808 

from  justice's  court  4838 

in  criminal  case   8045-8046 

— from  justices'  courts   8321 

in  probate  matters   4834 
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[black  face  figures 
Section 

NUISANCE 

abatement  does  not  preclude  ac- 
tion 3661 

booms  and  weirs   873 

co.  supt.  may  order  abatement 

of  school  nuisance    588 

denned   3656 

definition,  actions  for   4529 

injunction  and  abatement  ....  4529 
liability  of  successive  owners  for 

continuing   3660 

nothing    done      under  statute 
deemed  a  nuisance  3659 

public  nuisance 

abatement  by  public  officer  3666 

— by  private  person   3667 

action  by  private  person   3665 

defined  ..3657,  6910 

diseased  orchards  a  nuisance. .. 1315 
not  legalized  by  prescription. .. 3662 
penalty  for  maintaining  or  com- 
mitting  6912 

remedies   3663 

unequal  damage   6911 

private  nuisance 

abatement,  notice  required  when. 3670 

— when  allowed   ,.3669 

defined   3658 

remedies   3868 

NULLITY  OF  MARRIAGE 

see  Annulment  of  Marriage 

NUMBER 

singular  includes  plural    16 

NUMERALS 

use  in  judicial  proceedings....  3924 

NUNCUPATIVE  WILLS 

see  Contest  of  Wills 
— Probate  of  Wills 
—Wills 

OATH 

see  Affidavit 
— Official  Oaths 

affirmation  in  place  of  oath  6131 

definition  in  perjury   6479 

form  6128 

includes  affirmation   16 

on  discharge  from  civil  arrest.. 5080 

peculiar  forms   6129-6130 

required  of  insolvent  before  dis- 
charge   .  .4  5915 

to  inventory    of    decedent's  es- 
estate   5426 

of  court  officers,  etc. 

of  appraisers  of  decedent's  es- 
tates  5422 

of  bailiff  in  charge  of  jury  . . .  .7887 
of  commissioners  to  assess  dam- 
age for  mining  right-of-way. 3228 


refer  to  constitution] 

Section 

OATH— Contd. 

of  executors  and  administrators. 5370 

of  grand  jurors   7618 

of  grand  jury  foreman   7617 

of  guardian  of  minor  5777 

of  homestead  appraisers   3186 

of  jurors  in  criminal  actions  in 

inferior   courts   8291 

of  receiver   4332 

of  special  administrator  5393 

of  viewers  in  road  proceedings.  920 

who  may  administer 

board  of  pardons   . . . . '  8256 

clerk  of  supreme  court   216 

commissioners  of  deeds    244 

county  commissioners   1909 

county  officers   1983 

courts   3862 

grand  jury  foreman   7633 

in  general   6127 

land  commissioner   1559 

legislative  committee  members. .  37 

notaries    236 

officer   solemnizing  marriage. .  .2624 
officers  taking  proof  of  instru- 
ments  3142 

recorder,     on    application  for 

marriage  license   2632 

surveyors   1409 

veterinary  surgeon  and  livestock 
inspectors   1173 

OBJECTIONS 

to  complaint  or  answer,  waiver. 4178 

to  grand  jurors,  how  taken  7615 

to    indictment    or  information, 

waiver   7731 

— by  failure  to  demur  7750 

to  offer  of  performance,  waiver.3323 

OBLIGATIONS 

see  Bonds 
— Contracts 
— other  specific  heads 
maturing  on  holidays    12 


OBSCENITY 

indictment  for  obscene  publica- 
tions 7695 

definition  and  punishment   6840 

indecent  advertisements   6843 

indecent  exposure  6840 

seizure  of  indecent  articles  . . .  6841 

OBSTRUCTION 

of  roads,  see  Roads 

of  state  examiner,  a  felony.  182,  183 

ODD  FELLOWS 

power  to  hold  property   3014 

OFFENSES 

see  Crimes  and  references  there 
given 
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[sections  below  3800  in  vol.  1] 


Section 

OFFER  OF  JUDGMENT 

in  district  court  4870 

in  justice's  court   ....4731 

OFFER  OF  PERFORMANCE 

objection  waived  if  not  stated.. 3323 
receipt  may  be  required  ......  3322 

OFFICERS 

see  City  Officers 
— County  Officers 
— Deputies 
— Executive  Officers 
— Fees 

— Judges  and  Judicial  Officers 

— Official  Bonds 

— Official  Oaths 

— Removal  of  Officers 

— Resignations 

— Salaries 

— Vacancies 

see  also  specific  heads  e.  g.  Gov- 
ernor; County  Auditor;  Coun- 
ty Treasurer,  etc. 

abolished  offices  cease   .  *  7 

absence  from  state  prohibited..  253 
accounts   subject  to   public  ex- 
amination   343 

affidavit  as  to  prohibited  con- 
tracts    259 

appointment  by  governor,  4,  6 

— register  of    92 

— transmitted  to  legislature....  91 
arrest  in  certain  actions  against.4241 

classification    31 

commencement  of  term  ........  32 

commissions,  form  of   265 

— governor  to  commission   ....  264 
— signature  other  than  by  gov- 
ernor   266 

compensation  may  be  altered, 
5,  27 

confidential  relations  and  com- 
munications  5958 

contracts  with  officers  prohibited 

  255-261 

disqualified  persons  holding  of- 
fice, penalty  6391 

election  of,  when  held  348-352 

embezzlement,  falsification,  pro- 
hibited loans,   etc  6975 

entries  as  evidence   5984 

exempt  from  jury  duty  3943 

ex-officio  officers,  signature   340 

failure  to  account  for  fines  or 

costs  collected   6978 

failure  to  pay  over  money  6976 

failure  to  report,  a  misdemean- 
or   281 

forfeiture  of  office  by  peniten- 
tiary sentence   7239 

governor  may  require  report. ...  90 

holding  after  term    32a 

injunction  against,  notice   4294 


Section 

OFFICERS — Contd. 

intrusion  and  holding  over  6388 

joint  authority  construed   14 

legislators  disqualified  from  cer- 
tain appointments    251 

liability  to  garnishment  4310-1 

making  appointments  for  reward 

 6387 

making  profit  from  revenue  pro- 
hibited 7,  10 
may  issue  subpoenas  in  legisla- 
tive election  contests   46,  47 

must  furnish  copies    of  public 

writings   5966 

nomination,  concurrence    in  by 

senate    263 

— to  be  in  writing   262 

not  required  to  give  bond  in  ac- 
tions  4935 

not  to  deal  in  scrip    258 

not  to  purchase  at  official  sales. .  256 

office  hours   \ . .  339 

omission  of  duty,  penalty  6534 

permitted  to  visit  penitentiary.  .8498 
possession  of  books  and  papers. .  333 
— attachment  to  compel  delivery.  335 
proceedings  to  compel  delivery. .  334 
purchase  of  appointment,  pen- 
alty 6386 

qualifications  in  general   250 

qualifications    of    officers  under 
first  election  21,  12 

records  open  to  inspection   341 

refusal  to  make  returns  to  ex- 
aminer, a  felony    180 

reimbursement     for  premiums 

paid  for  company  bonds  2941 

reports  of   279-281-b 

report  to  governor  4,  8 

residence  of  state  officers   252 

salaries  of  state  elective   274 

sale  of  pamphlet  publications . .  343-a 
supervision    and    inspection  of 
accounts  by  state  examiner .  172-188 

supervision  by  governor   90 

suspension  of  settlement  of  ac- 
count in  case    of  prohibited 

contracts    261 

suspension  on  report  of  exam- 
iner  .    177 

tenure  of  appointee  to  fill  va- 
cancy   329 

tenure  of  office  under  first  elec- 
tion 21,  13 

tenure  preserved  by  codes   6 

territorial  to  continue  in  office 
21,  5 

to  assist  state  examiner   178 

to  be  provided  with  offices  254 

to    keep    account    of    fees  and 

moneys    342 

to  notify  public  administrator  of 

decedent's  property   5686 
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Section 

OFFICERS — Contd. 

to  receive  no  fees  under  delin- 
quent child  act   8330 

unlawful  purchase  of  scrip,  pen- 
alty  6384 

vacation  of  office  for  insufficiency 

of  bond    298 

— on  release  of  sureties  on  bond.  309 

venue  in  actions  against  4121 

violations  of  revenue  law  6392 

withholding  books   and  records 

from  successor   6389 

women  may  hold  school  offices 
6,  2 

OFFICIAL  BOND  AND  INSUR- 
ANCE FUND 

expenses    under    depository  law 
payable  from    131 

OFFICIAL  BONDS 

of  officers   appointed   by  court, 
see  Executors  and  Administra- 
tors; Guardian  and  Ward;  In- 
solvency; Receivers 
additional  bond,  form  and  effect.  299 
— does  not  discharge  original..  300 

certified  copies  of   291 

conditions,  signatures  and  sure-  , 

ties    288 

contribution  between  sureties  on 

original  and  additional  bonds.  303 
county  commissioners  to  fix  pen- 
alties  1988 

custody  of    291 

defects  do  not  affect  liability. . . .  297 
discharge    of    sureties   by  new 

bond    304 

examination    of    bondsmen  by 

state  examiner    173 

form,  to  be  joint  and  several ....  292 
insufficiency    of    sureties,  pro- 
ceedings   298 

liability  for  duties  subsequently 

imposed    294 

liability  for  penalties  1982 

liability  of  sureties,  extent   293 

qualifications  and  justification  of 

sureties  288-290 

record  by  secretary  of  state. ...  95 
reimbursement    of    officers  for 

premiums  paid  2941 

release  of  sureties  306-311 

—effect   310,311 

time  for  filing   282 

to  be  filed  and  recorded  by  secre- 
tary of  state   283 

where  recorded   285 

actions  on 

actions    and   judgment  against 

sureties    290 

lis  pendens   314,315 

on  original  or  additional  bond. . .  301 


Section 

OFFICIAL  BONDS — Contd, 

— execution    302 

subsequent  suits    296 

who  may  bring   295 

approval  of  bonds 

by  governor    283 

indorsed  on  bond   286 

of  bonds  of  county  officers   284 

to  precede  filing   287 

of  specific  officers 

of  abstractors  of  title  1411 

of  appointee  to  fill  vacancy   305 

of  assessors  to  cities  and  school 

districts   1807 

of  assistant  veterinary  surgeon.  .1164 

of  attorney  general   143 

of  bank  commissioner   191 

of  clerk  of  supreme  court   219 

of  county  officers  1987 

of  court  reporter  3981 

of  county  superintendent   585 

of  commandant  of  soldiers'  home.  795 
of  custodians  of  military  funds. .  746 

of  deputies   316 

of  deputy  game  warden   196 

of  drainage  district  commission- 
ers  2448 

of  game  warden   195 

of  good  road  commissioners  1053 

of    horticultural    inspector  and 

deputies   1314 

of  independent  school  district  offi- 
cers   656 

of  insurance  commissioner. .....  164 

of  irrigation  district  directors.  .  .2378 
of  irrigation  district  treasurer.  2377 

of  land  commissioner  1564 

of  law  librarian   836 

of  licensed  surveyor  1403 

of  livestock  inspectors  1165 

of  lumber  inspector  1496 

of  medical  superintendent  of  in- 
sane asylum   762 

of  military  disbursing  officers...  712 

of  mine  inspector   199 

of  notaries  public  232-233 

of  public  administrator  5680 

of  register  of  land  board  1563 

of  road  overseer   884 

of  secretary  of  state   101 

of  special  constables  2113 

of  state  auditor   115 

of  state  engineer   152 

of  state  examiner   170 

of  state  treasurer   141 

of  superintendent  of  industrial 

training  school   812 

of  superintendent  of  public  in- 
struction   565 

of  temporary  acting  officer   332 

of  veterinary  surgeon  1158 
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Section 

OFFICIAL  BONDS — Contd. 

of  warden  of  penitentiary  8471 

of  water  commissioners  3272 

of  water  masters  3275 

OFFICIAL  DOCUMENTS 

how  proved   5977 


OFFICIAL  OATH 

of  officers  appointed  by  courts, 
see  Executors  and  Adminis- 
trators 

— Guardian  and  Ward 

— Insolvency 

— Receivers 

before  whom  taken   ZYO 

by  county  officer,  when  and  where 

taken    271 

by  deputies   273 

form  of   268 

time  of  taking   269 

where  filed   272 

who  may  administer  to  legislat- 
ors  37 

of  specific  officers 

of  Albion  normal  trustees   517 

of  assistant  veterinary  surgeons.  1164 

of  attorneys  on  admission  3993 

of  bank  commissioner   191 

of  board  of  horticultural  inspec- 
tion  1310 

of  city  election  registrars  2251 

of  commissioner  of  deeds   246 

of  commissioner  of  immigration.  1418 

of  county  superintendent   585 

of  court  reporter  3981 

of  directors  of  insane  asylum. . .  752 
of  North  Idaho  insane  asylum. .  786 
of  election  officers    on  opening 

polls   414 

of  good  road  commissioners  1053 

of  grain  commission  1478 

of    independent    school  district 

trustees    656 

of  insurance  commissioner   163 

of  irrigation  district  directors. .  .2378 

of  labor  commissioners  1427 

of  land  commissioner  1564 

of  Lewiston  normal  trustees....  501 

of  licensed  surveyors  1402 

of  livestock  inspectors  1165 

of  livestock  sanitary  board  1153 

of  lumber  inspectors  .1496 

of  medical  examiners  1341 

of  militia  officers   694 

of  mine  inspector.   200 

of  notaries  public  232,233 

of  party  representative  witness- 
ing election  count   445 

of  public  administrator  5680 

of  registrar  of  election   395 

of  road  commissioner  laying  out 
toll  road   984 


Section 

OFFICIAL  OATH — Contd. 

of  road  overseers   884 

of  school  district  trustees   626 

of  senators  trying  impeachment. 7433 

of  state  engineer   151 

of  superintendent  of  public  in- 
struction   565 

of  townsite  appraisers  2151 

of  trustees  of  industrial  training 

school    806 

of  veterinary  surgeon  1158 

of  village  trustees  2225 

of  water  commissioners  3272 

of  water  masters  3275 

OFFICIAL  RECORDS 

carrying  away  or  mutilating. . .  .6389 
detention  from  successor  6389 

OFFICIAL  SALES 

under  attachment,   see  Attach- 
ment 

by  executors  and  administrators, 

see  Decedents'  Estates 
on  execution,  see  Execution 
on  foreclosure,  see  Foreclosure 

OFFICIAL  SEAL 

see  Great  Seal 

forgery  of  7030 

how  affixed  3318 

of  academy  of  Idaho   548 

of  Albion  normal  trustees   519 

of  bank  commissione  r   3°3 

of  commissioner  of  deeds  244 

of  county  superintenuent   58 Y 

of  deputy  recorder  of  mining  dis- 
trict 3220 

of  excutive  officers..   336 

of  industrial  training  school  trus- 
tees   807 

of  insurance  commissioner. .....  165 

of  labor  commission  1428 

of  Lewiston  normal  trustees   502 

of  notaries  public  236 

of  state  auditor   114 

of  state  treasurer   139 

of  state  superintendent   566 

OIL 

see  Dairy,  Food  and  Oil 

OLEOMARGARINE 

see  Dairy,  Food  and  Oil 

OLOGRAPHIC  WILL 

see  Probate  of  Wills 
—Wills 

OMISSIONS 
of  official  duty  6534 

OPINION 

of  attorney  general   142 

of  supreme  court  to  be  in  writ- 
ing  3818 
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[black  face  figures 
Section 

OPIUM 

frequenting  resorts  6832 

keeping  resorts  for  smoking  6830 

purchasing  for  smoking  6831 

seizure  of  utensils  6830 

OPPRESSION 

by  livestock  inspector  1172 

OPTION 

on  contract  for  sale,  notice  of 

election  3328 

—waiver   3328 

OPTOMETRY 

annual  registration  fees  1380 

application  of  law  1384 

board  of  examiners  1374 

— annual  report  1376 

— compensation  and  expenses.. .  .1376 
— officers,  meetings  and  records. .  1375 

certificates  to  be  displayed  1379 

defined   1372 

examination  and  registration  of 

practitioner   1377 

practice  without  license  pro- 
hibited  1373 

record  of  certificates  1378 

revocation  of  certificates  1381 

violations  of  law  a  misdemeanor.  1382 

ORCHARDS 

toll  roads  not  to  be  laid  through.  990 

ORDER  OF  COURT 

for  orders  in  specific  actions  and 
proceedings,  see  specific  heads, 
e.  g.  Bail;  Commitment;  Con- 
ditional Examination;  Insolv- 
ency; New  Trial,  etc. 

by  default,  relief  from  4229 

defined  4880 

disobedince  to  a  misdemeanor. .  .6529 

entry  in  term  or  vacation  3833 

entry  of  chambers  order.  3891 

ex-parte  applications  at  cham- 
bers  3890 

for  payment  of  money,  enforce- 
ment  ;  4884 

in  absence  of  district  judge  3894 

in  special  proceedings  4956 

of  probate  court,  entry  in  minute 

book   5655 

successive  applications  pro- 
hibited .3920 

transmission   by   telegraph  for 

service   4895 

vacation  of  ex  parte  orders  4801 

where  made  4881 

ORDINANCES 

annexation  of  territory  2172 

application  after  consolidation  of 

municipalities   2295 

authentication  and  proof  2238 

concurrence  of  majority  required.2276 


refer  to  constitution] 

Section 

ORDINANCES— Contd. 

effective  without  mayor's  signa- 
ture, when  2191 

improvement  bond  ordinances. .  .2316 

passage  of   ,....2275 

powers  which  may  be  exercised 

by  2238 

style,  publication  and  when  effec- 
tive  2274 

title,  reading  and  amendment. .  .2276 
veto  and  reconsideration  2191 

ORDNANCE 

see  Military  Supplies 
— Militia 

ORE 

alteration  of  values  7111 

use  of  fraudulent  scales...  7110 

ORNAMENTS 

malicious  injuries  to  7170 

OSTEOPATHY 

board  of  examination  and  regis- 
tration  1366 

— compensation   1367 

examination  and  certificate  1368 

fraudulent    practice    a  misde- 
meanor  1370 

osteopaths    to    observe  health 

regulations   1371 

record  of  certificate  1369 

OUSTER 

possession  of  land  after  6963 

OVERSEER  OF  STREETS 

powers  and  duties  2199 

OVERT  ACT 

evidence  on  trial  for  conspiracy. 7865 
— for  treason  6005 

OWNERSHIP 

who  may  exercise  3058 

PANEL 

see  Challenges  to  Jury 

PAPER  MONEY 

unlawful  issue  or  circulation. . .  .7209 

PAPERS 

preparing  false  papers  for  use  on 

trial   6501 

officers  mutilating  or  refusing  to 

surrender  6389 

stealing    or    mutilating  public 

papers  6464-6465 

supplying  lost  papers  .4923 

PARDON 

see  Remittances,  Commutations 
and  Pardons 

PARENT  AND  CHILD 

see  Abandonment 
— Adoption 
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Section 

PARENT  AND  GTLTLD—Contd. 

— Advancement 
— After  Born  Child 
— Custody  of  Child 
— Delinquent  Children 
— Divorce 

— Guardian  and  Ward 

— Illegitimacy 

— Legitimacy 

— Non-Support 

— Posthumous  Child 

— Succession 

allowance  to  parent  for  support. 2694 

— to  parental  guardian  5780 

desertion  of  children  6783 

homicide  in  defense  of  parent  or 

child   . .   6570 

liability   of   parent   for  neces- 
saries 2696 

neglect  of  children,  penalty  6782 

non-support  of  child,  penalty. . .  .6782 
parent  entitled  to  guardianship.  .5774 
parent  may  sue  for  injury  or 

death  of  child  4099 

reciprocal  duties  of  support  2695 

service  of  summons  upon  parent. 4144 
sole  trader  responsible  for  main- 
tenance  5859 

succession    to    property  after 

death   5702 

wages  of  child  .2697 

PARKS 

for  game  parks,  see  Fish  and 
Game 

cities  may  issue  bonds  2315 

withdrawal  of  state  lands  for . . .  1639 

PAROLE 

copy  to  be  sent  to  sheriff  .8261 

effect  of  breach,  recapture  8260 

matters  considered  on  applica- 
tion .2863 

of  convicts  by  board  of  pardons. 8259 

of  delinquent  children  8333 

of  inmates  of  industrial  training 

school   829 

recommendation  of  warden  neces- 
sary  8263 

reports  by  convict  to  sheriff  8262 

PARTICULARS 

see  Bill  of  Particulars 

PARTIES 

see  Interpleader 

— Intervention 

to  crimes,  see  Accessories 

• — Crimes 

—Principals 

adding  or  striking  out  names 
from  pleadings  4229 

additional  parties  brought  in, 
when  4113 

application  to  be  made  a  party.  .4114 


Section 

PARTIES— Contd. 

death  tolls  limitations  4071 

death  or  disability  of  does  not 

abate  action   4108 

designation  4021 

—in    proceedings   to  determine 

heirship  5844 

disqualified  as  witnesses,  when.  .5957 
infants     and     insane  persons, 

guardians  ad  litem  4095-4096 

intervention,  when  permitted. . .  .4111 

married  women  as  parties  4093 

service  on  less  than  all  4147 

unity  of  interest,  non-consenting 
parties  4105 

defendant 

co-tenants  may  defend  jointly  or 

severally  4107 

fictitious  designation  permitted.  .4230 

joinder  of  defendants  4102-4103 

— defendants  severally  liable ....  4106 
— executors  failing  to  qualify. .  .5556 

substitution  of  4109 

unknown  owners  or  heirs,  how 

designated   4114 

—summons,  affidavit  and  publica- 
tion  4115 

wife  may  defend  4094 

in  particular  actions 

against  partners   .4112 

by  executors  and  trustee. ...... .4092 

for  foreclosure  4520 

for  injury  or  death  of  child  4099 

for  seduction  4097-4098 

for  wrongful  death  4100 

forcible  entry  and  detainer. 5098-5099 

partition ' *  4562 

to  determine  adverse  claims  un- 
der townsite  law  2157 

transfer  tax  suits  1897 

plaintiff 

— issuance  and  duration .......  1530 

joinder  of  plaintiffs  ,4101 

— of    claimants    under  common 

title  •  4104 

— of  executors  failing  to  qualify. 5556 
party  in  interest  must  prosecute. 4090 

PARTITION 

of  decedent's  property,  see  De- 
cedent's Estates 

continuance  4582 

cost  of  abstract  of  title  4606 

cost  of  partition  a  lien  4604 

guardian  may  consent  to  parti- 
tion  5792 

partial  partition   4568 

parties,    lien-holders    and  pur- 
chasers  4562 

rights  of  all  parties  may  be  de- 
termined  4567 
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Section 

PARTITION — Contd. 

venue  of  actions  4120 

voluntary  partition,  consent  of 

guardian   4603 

when  partition  may  be  had  4560 

liens  and  incumbrances 

lien-holders  as  purchasers  4594 

— determination  of  rights  4569 

lien  on  undivided  interest  4577 

notice  to  lien-holders,  service. . .  .4570 

referee  to  consider  liens  4569 

resort  to  other  securities  to  pay 
liens  4580 

pleadings,  process  and  judg- 
ment 

answer   4566 

complaint  to  show  interests  of 

parties  4561 

lis  pendens  must  be  filed  4563 

judgment,  conclusiveness  4574 

— effect  on  tenants  for  years. . .  .4575 

order  of  partition  or  sale  4571 

record  of  decrees  2066 

— imparts  notice  2067 

summons,  how  directed  4564 

— service  by  publication  4565 

protection  of  special  interests 

compensation  for  contingent  in- 
terest .'.4589 

compensation  of  tenants  4586 

—how  fixed   4587 

estate  for  life  or  years  may  be 

set  off  4578 

protection  of  unknown  parties.  .4588 

share  of  insane  person  4602 

unequal  partition,  compensation .  4600 

referees 

appointment  of  single  referee  by 

consent  4605 

duties   4572 

expenses,  allowance  4576 

report  4573 

to  make  partition  4571 

sales 

application  of  proceeds  of  en- 
cumbered property  4579 

confirmation  and  order  for  con- 
veyance  4593 

continuance  as  to  claims  to  pro- 
ceeds  4582 

division  of  securities  for  pur- 
chase price  4598 

how  conducted  4583 

investment  of  proceeds  of  certain 

owners  4596 

— investment  in  Recorder's  name.  4597 

— recorder  as  trustee  4599 

notice  of  terms  4590 


Section 

PARTITION — Contd, 

of  infant's  share   .4601 

proceeds  of  sale,  disposition  4581 

record  and  effect  of  conveyance.  .4595 
referees  and  guardians  must  not 

purchase   4591 

report  of  by  referee  4592 

security  for  purchase  money. . .  .4585 

terms   4584 

title   to   be   ascertained  before 
judgment  of  sale  4567 

PARTITION  FENCES 

— see  Fences 

PARTNERSHIP 

•    see  Mining  Partnership 
— Special  Partnership 

actions  against  partners  4112 

attorneys  defending  when  part- 
ner prosecutes  6525 

insolvency  of  5902 

partner  cannot  administer  5351 

settlement  on  death  of  partner.  .5554 

PASSAGE  TICKETS 

counterfeiting  or  forging  7039 

value  in  larceny  7054 

PASSENGER  CARS 

placing  ahead  of  freight  cars.. .  .6925 

PASSENGERS 

ejection  for  non-payment  of  fare. 2822 
railroads  to  provide  accommoda- 
tions  2810,2812 

PATENT,  LETTERS 

may  be  recorded  3151 


PAUPERS 

see  County  Poor 

PAYMENT 

of  bills  and  notes,  see  Negotiable 

Instruments 
of  taxes,  see  Revenue 

PEACE 

see  Disturbance  of  Peace 

— Public  Peace 

— Security  to  Keep  the  Peace 

PEACE  OFFICERS 

see  Constables 
— Sheriff 

arrest  by  ,  7540 

enumeration  of  7522 

non-residents  not  to  be  appointed.6545 
refusal  to  make  arrest,  penalty.  .6510 

to  detain  stolen  property  8238 

to  disarm  Indians  7217 

to  execute  warrant  of  arrest. . .  .7521 

to  prevent  duels  6715 

to  take  accused  before  magis- 
trate  7552 

unlawful  exercise  of  functions.  .6546 
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[sections  below  3800  in  vol.  1] 


Section 

PEDDLERS 

defined  .......1528 

deposit  with  county  treasurer. .  .1530 
liability  of  deposit  to  taxes,  at- 
tachment,  etc.  •  ••»••».....<*».  1533 

license,  application  and  fee  1530 

— application  to  be  filed.. ...... .1531 

— cancellation   1532 

—issuance  and  duration  ......  1530 

peddling  without  license,  penalty.1529 

PENAL  CODE 

civil  remedies  preserved..  .6303 

does  not  affect  contempts  6305 

does  not  affect  proceedings  for 
removal  of  officers ...........  6304 

name  and  how  cited  6300 

PENALTY 

see  Fines  and  Penalties 
— Punishment 

for  neglect  or  violation  of  official 
duty,  see  specific  heads,  e.  g* 
Constable;  Sheriff,  etc. 

for  specific  offenses,  see  Arson; 
Burglary;  Larceny,  etc. 

PENDING  ACTION 

demurer  on  ground  of. ... . 
when  deemed  pending.... 


C    •    ®  ft 


..4174 
..4927 


PENITENTIARY 

see  Board  of  State  Prison  Com- 
missioners 
— Convicts 
— Death  Sentence 
— Female  Convicts 
— Parole 

—Remittances,  Commutations 

and  Pardons 

bills  to  be  paid  monthly  8474 

county  jail  may  be  deemed  state 

prison  8487 

illicit  conveyance  of  articles  into .  7220 

inspection  by  board..  8465 

location  and  use  .8460 

records  are  public  property. . . .  .8486 
visitors  entitled  to  admission. . .  .8498 

— rules  for  admission  8466 

— special  permission  required. .  .8498 
warrants  for  expenses   .8469 

convicts 

care  of  convict's  property   .8491 

certified  copy  of  sentence. ..... .8489 

clothing,  bedding  and  food  8495 

commutation  of  sentence  8504 

— loss  of  time  by  misconduct. . . . 

 8504,8506 

— of  separate  sentences  8505 

— regaining    lost  commutation 

time  8506 

conveyance  to  penitentiary .  8006,  8488 
custody  of  persons  sentenced  to 

death  8009 


Section 

PENITENTIARY — Contd. 
discharge,  clothing  and  money. .  .8508 

—restoration  to  citizenship  8257 

escape,  reward  8500 

examination   by  deposition  for 

criminal  defendant  8171 

grades  of  prisoners  8264 

intoxicating  liquors  prohibited . .  8497 
labor  upon  penitentiary  grounds .  8493 

labor  to  be  within  grounds  8461 

maximum  per  capita  expense  8468 

order  for  production  before  court.8435 

parole  by  board  of  pardons  8259 

—copy  to  be  sent  to  sheriff.  8261 

—custody  of  board  of  pardons.  .8260 

—effect  of  breach  8260 

—matters  considered  on  applica- 
tion 8263 

—recapture  on  breach  8260 

—recommendation     of  warden 

necessary   8263 

—reports  to  sheriff  8262 

pestilence  among  convicts  8499 

printed  rules  to  be  posted  8492 

production  to  testify  8155 

reception  of  federal  prisoners. .  .8490 

record  of   92 

record  of  infraction  of  rules. ..  .8503 
resistence  of  officer,  punishment. 8502 
to  be  confined  in  separate  cells . .  8494 
warrant  for  discharge,  effect  as 

pardon  8507 

written     communications  pro- 
hibited 8496 

deputy  warden 

duties,  entry  of  bills  8477 

is  chief  turnkey,  clerk  and  book- 
keeper  8470 

may  occupy  warden's  quarters, 

when  .........   8473 

salary  8474 

to   perform   duties   of  warden, 
when  ...   ....8482 

officers 

appointment  8471-8472 

enumerated   8470 

exempt  from  military  and  jury 

duty   8485 

must  not  be  interested  in  con- 
tracts  8484 

physician,  duties  of.  8483 

salaries  8474 

prison  library 

appropriation  for  8510 

purchase  of  books,  papers  and 

periodicals   8466 

report  of  warden...  8511 

warrants  for  maintenance  8512 

warden 

appointment  and  powers,  10,  5 
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Section 

PENITENTIARY — Contd. 

appointment  and  bond  8471 

accounts  to  be  audited  and  re- 
ported  8467 

duties  in  general  8475 

— aid  of  convict  on  discharge. . .  .8508 
— annual  account  to  state  auditor.8480 

— annual  report  8481 

— care  of  convict's  property  8491 

— care  of  federal  prisoners  8490 

—certification  of  bills  8477 

— record  of  infractions  of  rules.  .8503 

— report  on  prison  library  8511 

— to  assist  board  in  making  rules 

of  government  and  discipline . .  8492 
— to  issue  certificate  of  delivery 

of  convict  8489 

— to  keep  daily  journal  of  pro- 
ceedings  8478 

— to  refer  cases  of  sickness  to 

physician   8483 

— to   send   copy   of   parole  to 

sheriff   8261 

— to  send  for  convict  awaiting 

transportation   8488 

expenses  relative  to  female  con- 
victs  8518 

monthly  report  .. .  8479 

performance  of  duties  by  deputy.8482 
residence  and  household  expenses.8473 

salary  8474 

suits  by  and  against  8476 

to  appoint  inferior  officers  8472 

to  execute  death  sentence  8021 

to  furnish  itemized  account  of 

household  expense  8473 

to  provide  tickets  for  visitors. . .  .8466 

PENSIONERS 

fees  not  to  be  charged  to  2129a 

PERCH 

standard  of  stone  masonry  1545 

PEREMPTORY  CHALLENGE 

see  Challenges  to  Jury 

PERFORMANCE 

demand  by  pledgee,  when  neces- 
sary  3430 

does  not  execute  conditional  con- 
veyance  3117 

of  conditions  precedent,  how 
pleaded  4212 

waiver  of  objections  to  offer  3323 

PERISHABLE  PROPERTY 

sale  on  attachment  4312 

— on  execution  4482 

— not  stayed  by  appeal  4817 

PERJURY 

by  grand  juror  7642 

defined   6478 

deposition,  when  complete  6484 


Section 


PERJURY — Contd. 

false  affidavit  for  pharmacist's 

license  ...  1399 

false    statement    by   vendor  of 

goods  sold  in  bulk  3334 

— in  application  for  fraternal  in- 
surance benefit   2900 

— of  profits  of  mines  1867 

— to  bank  commissioner   3002 

— to  livestock  inspector   1173 

— to  state  examiner    181 

false  swearing  touching  electoral 

qualifications  6489 

ignorance  of  materiality  6483 

in  application  for  pardon  8252 

incompetency  of  accused  as  wit- 
ness  6482 

indictment  7693 

irregularity     in  administering 

oath  6481 

oath  defined   6479 

—oath  of  office  6480 

on  application  for  marriage  li- 
cense  2632 

parents  swearing  falsely  as  to 

age  of  children  1470 

proof  required  to  establish  6005 

punishment  6486 

— resulting  in  execution  of  inno- 
cent person  6488 

subornation  of  perjury  6487 

testimony  ]     r  be  used  to  estab- 
lish 6308 

unqualified  statement  of  unknown 
fact  6485 

PERPETUATING  TESTIMONY 

admissibility  of  deposition  6126 

affidavit  for  perpetuation  6123 

application,  order  and  notice. . .  .6117 

depositions,  how  taken  6119 

— effect  as  evidence  6122 

— publication  of  6125 

—taking  of  6118 

—to  be  filed  6124 

— to  b^  kept  sealed  6124 

— u?'         vidence  6121 

— us?       recorded  deposition..  ..  6125a 

officer  to  take  depositions  6123a 

testimony  may  be  perpetuated. .  .6116 
use  of  papers  as  evidence  6120 

PERSON 

see  After  Born  Child 

— Aliens 

— Corporations 

— Husband  and  Wife 

— Idiots 

— Infants 

— Insane  Persons 

— Illegitimacy 

— Legitimacy 

— Posthumous  Child 

— Unborn  Child 
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[sections  below 
Section 

PERSON — Contd. 

denned  6301 

includes  corporation   16 

indecent  exposure  of  6840 

who  capable  of  crime  6330 

PERSONAL  INJURY 

who  liable  for  4099 

who  may  sue  for  4099 

PERSONAL  PROPERTY 

by  what  law  governed  3095 

definition  3057 

— for  taxation   .1646 

includes  what   16 

recapture  from  officer. ........ .6447 

PERSONAL  RELATIONS 

see  Adoption 
— Guardian  and  Ward 
■ — Husband  and  Wife 
— Parent  and  Child 

PERSONAL  REPRESENTA- 
TIVES 

see  Executors  and  Administrators 

PERSONATION,  FALSE 

see  False  Personation 

PEST  FUND 

how  created  and  expended.  .1940-1942 

PEST  HOUSE 

maintaining  in  city  limits,  pen- 
alty  6913 

PESTILENCE 

see  Public  Health 
among  animals,  see  Livestock 
removal  of  prisoners  on  account 
of  8536 

PESTS 

allowance  of  claim  »  . .  .1942 

board  of  control....  1941 

extermination,  tax  levy.  1940 

PETITION 

for  roads,  see  Roads 
for  toll  roads,  see  Toll  Roads 
likewise  see  other  specific  heads 
right  guaranteed,  1,  10 

PETIT  LARCENY 

see  Larceny 

PETIT  TREASON 

abolished  6564 

PHRAMACIST 

see  Druggist 
— Pharmacy 

PHARMACY 

see  Druggist 
— Drugs 
— Poison 

drugs  to  be  sold  by  registered 
pharmacist   1390 


3800  in  vol.  1] 

Section 

PHARMACY — Contd. 

penalties  for  violations  of  law. .  .1399 
prosecuting  attorney  to  prosecute 

offenses  1400 

sale  of  patent  medicines  1390 

sales  of  poison  1398 

unauthorized  persons  not  to  use 
title  of  pharmacist  1396 

board  of  pharmacy 

appointment  and  term  of  office.  .1385 

compensation  and  expenses  1388 

fees  ....1389 

may  condemn  patent  medicines.  .1398 

officers  and  meetings  1386 

records  and  reports  1387 

license 

application  for  1391 

fraudulent  procurement  ........  1399 

issuance  1393 

of  pharmacists  from  other  states. 1394 

permit  for  rural  business  1390 

qualifications  of  licentiates  and 

assistants  1392 

refusal  or  revocation  1393 

renewal   ,  1395 

to  be  displayed..  1395 

PHRASES 

see  Words  and  Phrases 

PHYSICIANS 

see  County  Physician 
— Medicine  and  Surgery 
— Public  Health 

PICTURES 

exemption  of  4480 

exhibiting  indecent  6840 

PIONEER  ASSOCIATION 

power  to  hold  property  3014 

PIPES 

see  Gas  Pipes 
— Water  Pipes 

PLACE 

of  payment  of  negotiable  instru* 
ments,  see  Negotiable  Instru- 
ments 

of  delivery  of  articles  sold  3329 

— option  as  to  3328 

PLACE  OF  TRIAL 

see  Venue 

PLACER  MINING  CLAIMS 

see  Mining  Claims 

PLAINTIFF 

see  Parlies 

who  is  plaintiff  4021 

— in  special  proceedings  4955 

PLATS 

acknowledgment  and  record  2304 
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Section 

PLATS — Contd. 

certification,  donation  deed  and 

acceptance  by  municipality. . .  .2301 
continuation  of  existing  streets.  .2305 

execution  by  assessor  2312 

execution  by  recorder  2311 

existing  plats  validated  2313 

of  U.  S.  survey  as  evidence  2092 

penalty  for  selling  unplatted  lots. 2314 

platting  after  vacation...  2310 

requirements  of  plats  2300 

survey  stakes  and  monuments. .  .2302 

to  show  government  corners  2303 

vacation  2306-2309 

PLEA 

of  former  acquittal,  see  Acquittal 
of  former  conviction,  see  Convic- 
tion 

to  impeachment,  see  Impeach- 
ment 

of  former  jeopardy,  see  Jeopardy 
in  proceedings   against  officers, 

see  Removal  of  Officer* 
after  disallowance  of  demurrer.  .7749 
by  corporation  to  criminal  charge. 8228 

forms  of  pleas  ,  7756 

in  disbarment  proceedings  4012 

in  justice  court  8283, 

inquiry  as  to  plea  on  arraign- 
ment  7722 

issues  of  fact  raised  by  7780 

kinds  of  pleas  7755 

of  guilty  7757 

— authorizes  judgment  of  convic- 
tion  7358 

— determination  of  degree  7981 

— in  justice  court  8283,8299 

— inquiry  into  circumstances .... 

 7992-7993 

— received  at  chambers  3890 

of  not  guilty  7758 

— evidence  admissible  under  7759 

standing    mute,    entry    of  not 

guilty  7763 

time  to  prepare  for  trial  7790 

to  be  stated  to  jury  7855 

when  to  be  interposed  7741 

PLEADINGS 

see  Amendments 

— Answer 

— Complaint 

— Counter  Claim 

— Criminal  Pleadings  . . 

— Cross  Complaint 

— Demurrer 

— Indictment 

— Indictment  and  Information 
— Information 
— Interpleader 
— Intervention 

in  justice    court,    see  Justiees' 
Courts 


Section 


PLEADINGS — Contd. 

in  specific  actions  and  proceed- 
ings, see  specific  heads,  e.  g. 
Eminent  Domain;  Forcible  En- 
try and  Detainer;  Mandate,  etc. 

account,  how  pleaded  4209 

allegations     deemed  admitted 

when  4217 

amendments,  in  general  4229 

— of  course  4228 

— filing  and  service...  4176 

conditions  precedent,  how  pleaded. 4212 

contributory  negligence  4221 

correction  of  mistakes  4229 

court  may  relieve  from  defaults, 

when  4229 

definition  4160 

enlargement  of  time  for  4229 

enumerated  4162 

— in  justices'  courts  43^7 

extensions  of  time  4932 

failure  of  proof  4227 

fictitious  designation  of  defend- 
ant  4230 

filing  and  service  4220 

forms  and  rules  4161 

genuineness  of  instrument,  when 

deemed  admitted  4200-4202 

immaterial  errors  disregarded..  .4231 

immaterial  variance  4226 

in  disbarment  proceedings.  .4004-4011 
in  proceedings  against  joint  debt- 
ors .4864 

in  proceedings  by  state  auditor 

against  defaulter   107 

inclusion  in  judgment  roll  4456 

judgment,  how  pleaded  4211 

libel  and  slander  4215 

liberally  construed  4207 

limitations,  how  pleaded  4213 

lost  pleadings,  how  supplied  4923 

material  allegations  defined  4218 

material  variance  defined  4225 

new  matter  in  answer  deemed 

controverted  4217 

private  statutes  4214 

real  property,  sufficiency  of  de- 
scription  4210 

sham  and  irrelevant  matter  4208 

signature  by  resident  attorney. .  .4198 
supplemental   complaint   or  an- 
swer  4219 

uncontroverted     allegations  of 

complaint  admitted  4217 

— of  answer  denied  4217 

verification   4199 

— in  forcible  entry  5107 

waiver  of  objections  4178 

PLEDGE 

collection  of  securities  pledged.  .3435 

defined   3421 

delivery  essential  to  validity  3422 
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[sections  below  3800  in  vol.  1] 


Section 

PLED  GE — Contd. 

foreclosure  by  pledgee  3439 

increase  of  property  pledged. . .  .3423 

lienor  may  pledge  property  3424 

misrepresentation  of  value,  fur- 
ther pledge  .   3428 

pledge  holder  denned  3426 

— must  enforce  rights  3427 

sale,  before  maturity  3438 

— demand  of  performance  3430 

— must  be  public,  how  conducted. 3434 

— notice  of  3431 

— on  demand  of  pledgor  3436 

- — pledgee  cannot  purchase  3440 

— surplus  paid  pledgor  3437 

—to  satisfy  pledge.   .3429 

— waiver  of  demand  3433 

— waiver  of  notice  3432 

secret     owner     cannot  defeat 
pledge  3425. 


PLURAL 

includes  singular 


16 


POISON" 

administering  to  animals   .7152 

administering    with    intent  to 

kill  6597 

poisoning    food,    medicine  and 

wells  6861 

restrictions  on  sales.  .1398 

POLICE  COURT 

see  Police  Judge 

appeals,  how  taken  2216 

attendance  and  fees  of  witnesses .  2208 

breach  of  recognizance   .2207 

complaint  and  warrant  2203 

continuance,  security  for  appear- 
ance  2206 

discharge  of  defendant  2212 

establishment  authorized  5,  14 
hearing    and    determination  of 

complaints   2205 

judgment  and  punishment  2210 

jurisdiction  2202 

jury  trial  .2209 

limitations  of  prosecutions  2221 

recovery  of  fines  by  suit  2219 

rules  governing  proceedings  . . .  .2213 
summoning  witnesses  on  continu- 
ance  2214 

to  be  open  every  day  2215 

transfer   of   matters  exceeding 

jurisdiction   2207 

use  of  county  jail  2220 

working  out  fine  2211 

POLICE  JUDGE 

see  Police  Court 

compensation  and  fees   2188 

is  conservator  of  peace  2215 

is  magistrate  7511 

may  punish  for  contempt  2218 


Section 

POLICE  JJJBQ-E— Contd. 

vacancy  in  office,  how  filled  2217 

village  clerk  as  police  judge  2232 

POLICE  POWERS 

not  abridged  in  favor  of  corpora- 
tions, 11  8 

POLICEMEN" 

are  peace  officers   7522 

may  make  arrests   2200 

powers  of  village  police   .2229 

POLICIES  OE  INSURANCE 

see  Insurance 

POLITICAL  CODE 

name  and  how  cited   21 

POLLING 

of  jury,  civil   4394 

— criminal    . .  7930 

POLL  LISTS 

see  Elections 

POLL  TAX 

for  road  poll  tax,     see  Road 
Taxes 

amount  of  tax  1842 

apportionment  of  proceeds  1862 

— to  current  expense  fund  1793 

— to  good  road  districts  1058 

collection  from  real  property  . . .  1848 

credit  for  unused  receipts  1857 

delivery  of  receipt  to  purchaser 

at  sale  1853 

disposition  of  unused  receipts  . .  1856 
employers  may  deduct  tax  from 

wages   ........ '.  1852 

erasure  of  names  from  book  . . .  .1861 

liability  of  collector  for  1859 

liability  of  employers   1851 

militiamen  exempt    703 

monthly  settlement  with  county 

auditor   1855 

official  receipts  must  be  used  ....  1847 

persons  subject  to  tax  1842 

poll  tax  book  1858 

procurement  of  names  from  em- 
ployers  1850 

receipt  as  evidence  of  payment.  .1854 

receipts,  charge  to  collector  1843 

— issuance  to  collector  1846 

— preparation  and  signature  . . .  1845 
return  of  $2.00  receipts  to  aud- 
itor 1844 

— unused  $2.50  receipts  1860 

sale  of  personalty  1849 

seizure  of  personal  property  . . .  1848 
unlawful  possession  of  receipts, 

penalty   6981 

use  of  illegal  receipts,  penalty. .  .6980 

POLLS 

see  Elections 
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[black  face  figures 
Section 

POLYGAMY 

definition  and  punishment  6806 

marriages  void  2617 

marrying  spouse  of  another  . . .  .6808 
prohibited  X,  4 

proof  of  marriage   7867 

venue  of  prosecution  7487 

POOR 

see  County  Poor 

POSSE  COMITATUS 

refusal  to  join  6517 

POSSESSION 

see  Adverse  Possession 
actions  for,  see  Ejectment;  Forci 
ble  Entry  and  Detainer;  Pos- 
sessory Actions 
of  property  subject  to  lien,  see 
Liens 

POSSESSORY  ACTIONS 

see  Ejectment 

— Forcible  Entry  and  Detainer 
actions    to    protect  possessory 

rights   ......4552 

claim,  improvement,  cultivation 

and  residence  4555 

claim  to  be  in  compact  form,  , 

acreage   4553 

description  of  claim,  recording 

of  notice   4554 

proof  of  improvements  4556 

POSSESSORY  CLAIMS 

see  Possessory  Actions 

POSSIBILITY 

not  deemed  an  interest  3066 

not  transferable  3097 

POST  MORTEM  EXAMINATION 

see  Inquest 

POSTHUMOUS  CHILD 

birth  defeats  future  interests. . .  .3068 
deemed  living  at  parent's  death.  .5714 

may  take  future  estate  3064 

succession  to  testator's  estate. . .  .5743 

POSTPONEMENT 

of  trial,  see  Continuance 
of  preliminary  examination,  see 
Preliminary  Examination 

POWER 

of  revocation,  when  deemed  exe- 
cuted  3166-3167 

POWER  OF  APPOINTMENT 

does  not  prevent  vesting  of  fu- 
ture estate  3077 

POWER  OF  ATTORNEY 

acknowledgment  by  attorney  . .  .3132 

conveyance  by  attorney  3110 

execution  by  married  woman  . .  .3109 
power  to  mortgage,  requirements.3395 


refer  to  constitution] 

Section 

POWER  OF  ATTORNEY — Contd. 

revocation   3162 

to  be  recorded    before  convey- 
ance by  attorney   ...3154 

POWERS  OF  COURTS 

see  Courts 
— District  Courts 
— Justices'  Courts 
— Probate  Courts 
— Supreme  Court 

PRACTICE 

see  specific  heads  e.  g.  Judgment; 
Pleading;  Trial;  etc. 

PRAIRIE  FIRES 

see  Forest  Fires 


PRECINCT  OFFICERS 

enumeration  


1974 


PRECINCTS 

see  Election  Precincts 
legislature  to  provide  for  18,  5 

PREDATORY  ANIMAL  FUND 

levying  special  tax  

money  to  be  credited  to  fund. . . 
payment  of  bills  from  fund 


.1201 

.1204 
.1202 


PREDATORY  ANIMALS 

account  and  proof  of  destroyed 

animals   1200 

employment  of  hunters  1197 

expenses,  how  audited  and  paid.  .1202 
game  warden  to  exterminate  ....  198 

limit  on  expenses  1198 

poison  and  trap  1198 

precaution  in  use  of  poison  1199 

preservation  of  hides  and  fur . . .  1200 
sanitary  board  to  supervise  de- 
struction  1197 

special  tax  to  defray  expenses  .  .1201 

PREFERRED  CLAIMS 

in  distribution  of  decedents1  es- 
tates, see  Decedents'  Estates 

in  insolvency  proceedings,  see  In- 
solvency 

in  mechanics*  liens,  see  Mechan- 
ics' Liens 
for  wages,  see  Wages 

PREGNANCY 

of  female  sentenced  to  death,  pro- 
ceedings 8017-8018 

PREJUDICE 

as  ground  for  challenge,  see 
Challenges  to  Jury 

PRELIMINARY  EXAMINA- 
TION 

bail  on  postponement   7569 

before  what  magistrate    to  be 

held   7525 

commitment,  after  examinati6i*;v7579 
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Section 

PRELIMINARY  EXAMINA- 
TION— Contd.  \ 

— for  examination  7570 

— of  children  to  industrial  train- 
ing school   832 

■ — bailable  offenses  7581 

— offense  not  bailable   7580 

—order  for  7582-7583 

completion  and  postponements. .  .7568 
conditional  examination  of  wit- 
nesses  7588 

depositions,  custody  pending  re- 
turn   ....7577 

— form  and  authentication  7576 

— precedent    to    warrant  trans- 
mitted to  magistrate  7530 

discharge  of  defendant  7578 

examination  of  witnesses. .  .7572-7573 
exclusion  and  separation  of  wit- 
nesses  7574 

exclusion  of  public   .7575 

fees  of  magistrate  7525 

in  proceedings  against  corpora- 
tion  ..8525-8526 

prerequisite  to  information  .....  7662 
proceedings  on  postponement  . .  .7569 
reading  depositions  taken  before 

warrant  7571 

return  of  papers  to  court  7589 

right  to  counsel   .7565 

security  required  from  witnesses 

 7584-7587 

sending  for  counsel  7566 

subpoenas  for  witnesses  7571 

unnecessary  in  case  of  fugitives .  7662 
when  to  proceed  7567 

PRESCRIPTION 

does  not  legalize  public  nuisance. 3662 

establishment  of  road  by   875 

negligence  of  druggist  in  com- 
pounding 6916 

PRESENT 

includes  future  tense    16 

PRESENTMENT 

of  negotiable  instruments  for 
payment,  see  Negotiable  In- 
struments 

definition  7631 

disclosure  before  arrest,  penalty. 6531 

how  found   7647 

proceedings    of    magistrate  on 

warrant  7653 

form  of  bench  warrant  7651 

issuance  of  bench  warrant  7650 

order  for  bench  warrant  7649 

service  of  bench  warrant  7652 

to  be  presented  to  court  7648 

PRESIDENT  OF  SENATE 

to  act  as  governor,  when  4,  14 

PRESIDENTIAL  ELECTORS 

certificate  of  election  459 


Section 


ELECTORS- 


PRESIDENTIAL 

Contd. 

compensation    465 

election  of,  when  held  351,  460 

meeting    461 

vacancies,  how  filled   462 

— determination  of  tie   463 

— notice  to  person  elected   464 

PRESUMPTIONS 

as  to  holder    of    note    in  due 

course   3516 

as  to  domicile  in  divorce  2660 

as  to  place  of  indorsement  of 

note   3503 

note  payable  to  cashier  3499 

need  not  be  stated  in  indictment .  7688 
of  consideration   for  negotiable 

instrument   3481 

of  consideration  for  written  con- 
tracts 3314 

of  co-tenancy  3104 

of  fraud  in  transfer  without  de- 
livery  3170 

of  innocence  in  criminal  cases. .  .7858 

of  malice  in  libel  . . ,  6739 

of  negotiation  of  note  before  ma- 
turity 3502 

of  ownership  of  fee  to  streets. . .  .3091 

of  tenant's  possession  4044 

of  transfer  of  fee  3110 

PRETENSES,  FALSE 

see  False  Pretenses 

PREVENTION 

of  crimes,  when  authorized  

 7375-7376 

of  witness  from  attending  trial.  .6503 

PRICE 

liens  for,  see  Liens 

PRIEST 

see  Clergymen 

confidential  communications  to.. 5958 
may  solemnize  marriage  2622 

PRIMARY  ELECTIONS 

application  of  law   381 

ballots    374 

canvass  of  result   377 

challenge    and    examination  of 

voters   376 

credentials  of  delegates  elected..  377 

definition   371 

expenses  of  holding   381 

fraud,  effect  of    379 

judges  and  clerks,  election   374 

— oath    376 

notice,  publication  and  posting. .  372 

penalties    380 

persons  entitled  to  vote  375-a 

time  for  holding   373 

use  of  check    lists    and  ballot 

boxes   375 
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Section 

PRINCIPAL  AND  AGENT 

see  Agent 

PRINCIPAL  AND  SURETY 

see  Sureties 

PRINCIPALS 

criminal  distinctions  abolished.  .7697 

in  crime,  defined  . .   .6342 

jurisdiction  over  absent  princi- 
pals  7493 

PRINTING 

blanks  for  state  auditor  . .  108 

county  printing  to  be  done  in 

county  ..1475 

excessive    charges    for  public 

printing  1476 

of  supreme  court  reports  ....  227-229 
penalty  for  letting  public  print- 
ing outside  of  state  or  county 

  1476-a 

rates  for  official  notices  . . .  1477 

state  printing  to  be  done  in  the 

state  1474 

"writing"  includes    16 

IRIORITY 

of  claims  against  decedents'  es- 
tates, see  Decedents'  Estates 

of  mechanics'  liens,  see  Mechan- 
ics' Liens 

of  purchase  money  mortgages, 
sec  Mortgages 

of  claims  for  wages,  see  Wages 

among  water  appropriators,  see 
Water  Rights  and  Irrigation 

PRISON 

see  County  Jails 
— Jails 

— Penitentiary 

PRISONERS 

see  Convicts 
— County  Jails 
— Escape 
— Imprisonment 
— Penitentiary 

examination   by   deposition  for 

criminal  defendant  8171 

inhuman  treatment  of  6514 

may  be  produced  as  witnesses 
 6045-6046 

PRIVATE  NUISANCE 

see  Nuisances 

PRIVATE  ROADS 

see  Roads 

PRIVATE  SITTINGS 

of  court  in  civil  cases  3861 

PRIVATE  STATUTES 

see  Statutes 

how  pleaded  4214 

— in  criminal  cases  7690 


'Section 

PRIVATE  WRITINGS 

acknowledgment  of  5997 

admission  of  execution  5995 

best  evidence  required  5999 

certified  copies  of  deeds,  etc  5998 

denial  by  subscribing  witness . . .  5994 

entries  made  by  decedents  5996 

explanation  of  alterations  6030 

historical  works,  maps,  etc  5990 

need  not  be  introduced  though 

called   5992 

notice  to  produce  5991 

proof  of  writings  5993 

public  and  private  seals  5989 

public  record  of,  how  proved ....  5978 
secondary  evidence,  when  admis- 
sible  5999 

PRIVILEGE  OF  WITNESSES 

see  Witnesses 

PRIVILEGED  COMMUNICA- 
TIONS 

confidential  relations  and  commu- 
nications  5958 

PRIVILEGED  PUBLICATION 

see  Libel,  Criminal 

PRIZE  FIGHTS 

engaging  in  or  encouraging  6957 

FROBABLE  CAUSE 

certificate  on  criminal  appeal. . .  .8048 
for  search  warrant  8392 

PROBATE  COURT 

for  probate  and  administration 
proceedings,  see  Contest  of 
Wills;  Decedents'  Estates;  Ex- 
ecutors and  Administrators; 
Probate  of  Wills 
for  guardianship  proceedings,  see 

Guardian  and  Ward 
for  civil  and  criminal  proceed- 
ings, see  Justices'  Courts 
construction  of  proceedings  and 

judgments  3842 

established  in  each  county  3840 

seal  3873 

terms   3843 

— special  terms  5303,  5358 

transfer  of  territorial  proceed- 
ings 21,  18 

appeals  in  probate  matters 

appealable  judgments  and  order. 4831 

bond  on  appeal  4834-4835 

effect  of  reversal   4833 

from  decree  settling  account  of 

trustees   5619 

from  judgment  determining  heir- 
ship  5843 

hearing  of  appeal  4836 

notice  and  bond   4834 

time  for  taking  5666 
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Section 


PROBATE  COURT — Contd. 

undertaking  not  required  of  ex- 
ecutor  ...  4832 

civil  proceedings 

jury  3963-3965 

— manner  of  empaneling  3973 

similar  to  those  in  justices' 
courts  4629 

docket 

entries  as  evidence  of  facts  4760 

entries  required   4759 

jurisdiction 

adoption  of  child  2705 

appeal  to  from  award  of  damage 
for  hog  trespass  1281 

appeals  from  county  supt.  in  ref- 
erence to  school  attendance . . .  8336 

defined  5,  21 

— same  3841 

in  forcible  entry,  etc ............  5096 

over  delinquent  children  8329 

over  estate  of  non-resident  under 

transfer  tax  law   1888 

over  settlement  of  accounts  of 

trustees   5617 

to  require  correction  of  election 

ballots   407 

proceedings  in  probate 

appointment    of    attorney  for 

heirs  5669 

appointment  of  transfer  tax  ap- 
praiser  1886 

approval  of  bond  for  payment  of 

transfer  tax   1878 

award  of  costs  5671 

citations,  contents   .5658 

— how  served  5660 

— how  issued  . .   5659 

— when  to  be  served  5662 

collection  of  delinquent  transfer 

tax   1890 

disposition  of  life  estate  5674 

extension  of  time  of  payment  of 

transfer  tax  1880 

may  act  at  chambers  in  guard- 
ianship proceedings   5828 

minute  book  signed  by  judge... 5655 

new  trials  and  appeals  5665 

notice  imparted  by  recording  of 

orders   5657 

orders  to  be  entered  in  minute 

book  5655 

personal  notice  to  be  by  citation .  5661 
practice  in  guardianship  proceed- 
ings  5828 

publication,  how  made  on  order. . 5656 

record  of  decree  5670 

removal  of  executor  for  con- 
tempt  5672 


Section 

PROBATE  COURT — Contd. 

rules  of  practice  5664 

trial  of  issues  of  fact  5667-5668 

PROBATE  JUDGE 

see  Judges  and  Judicial  Officers 
— also  references  under  "Probate 
Courts" 

bond   .1987 

claim  of  against  decedent's 
estate   4565 

disqualification  in  probate  pro- 
ceedings  5404 

duties   1989 

election,  18,  6 

—when  held   348 

is  magistrate  7511 

office  to  be  provided  1990 

salary  2118 

to  keep  office  at  county  seat  1981 

to  reside  at  county  seat.. .  .1984,  3885 
vacancies,  how  filled  324 

approval  of  bonds 

of  abstractors  of  title  1412 

of  irrigation  district  directors.  .2378 

of  lumber  inspector  1496 

of  notaries    232 

of  water  masters  3275 

duties  relating  to  county  jail 

to  assent  to  employment  of 
guard  8538 

to  select  jail  of  contiguous 
county  for  use,  when  8531 

— in  case  of  pestilence  8536 

— revocation  of  order  8533 

duties  in  general 

application  to  for  county  aid . . . 

 2140-2141 

may  appoint  elisor  2040 

may  issue  order  for  civil  arrest. 4242 
may  request  proclamation  of  in- 
surrection  7406 

may  require   sheriff  to  deliver 

office  to  successor  2048 

may  solemnize  marriage  2622 

may  take  acknowledgments  3124 

may  take  depositions  for  foreign 

use   .6072-6074 

subpoena  for  state  chemist  1152 

— in  legislative  election  contests.46,  47 
to  act  in  place  of  disqualified 
commissioner    in    bridge  or 

ferry  application  1022 

to  appoint  probation  officers.. .  .8336c 

— toll  road  appraisers  1001 

— viewer  of  partition  fences. ...  1269 
to  assist  dairy,  food  and  oil  com- 
missioner  1121 

to  attend  jury  drawing  3954 

to  certify  costs  in  criminal  cases. 6138 
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Section 

PROBATE  JTJD GE — Contd. 

to  conduct  sale  of  homestead 
under  execution  3195 

to  determine  succesor  of  justice 
of  the  peace  4766 

to  enter  town  sites  2147 

to  file  bond  of  auditor  and  re- 
corder  2060 

to  issue  fish  and  game  licenses.  .7180 

to  issue  notice  prohibiting  sale  of 
liquor  to  drunkard  1511 

to  issue  warrant  under  gaming 
law   6853 

to  keep  transfer  tax  record  and 
make  reports  1892 

to  register  abstractors  of  title. . 
   1411-1416 

to  suspend  commissioner  for  de- 
fault relating  to  revenue  1823 

to  take  proof  of  ownership  of 
floating  timber   870 

fees 

for  abstractor's  certificate  .1416 

for  issuing  fish  and  game  li- 
censes  7180 

on  appeal  from  county  superin- 
tendent  8336 

schedule  of  fees  2123 

PROBATE  OF  WILLS 

for  contests  of  probate,  see  Con- 
test of  Wills 
admission    to    probate  without 

contest   5306 

after  contest,  record  of  proceed- 
ings  .  5310 

appointment    of     attorney  for 

heirs,  etc  5669 

certificate  of  proof  to  be  attached 

to  will   5213 

county  in  which  proceedings  must 

be  had   5290-5291 

custodian  to  deliver  will  5296 

disqualification  of  judge,  trans- 
fer of  proceedings  5404-5407 

failure  to  petition  forfeits  right 

as  executor  5299 

foreign  wills  may  be  proved. . .  .5315 

— notice  of  hearing  5316 

— proof  and  admission  to  pro- 
bate  ..5317 

lost  will,  certificate  and  testi- 
mony to  be  filed   .5327 

— evidence  necessary  to  establish. 5326 

— how  proved  5325 

— restraint  pending  proceedings. 5328 

notice  of  hearing  5301 

— to  be  mailed  to  heirs  5302 

— waiver  by  appearance   5304 

nuncupative  wills,  how  probated. 5329 

— prerequisites  to  probate  5330 

olographic  will,  proof  5307 


Section 


PROBATE  OF  "WILLS — Contd. 
orders  may  Hie  made  at  cham- 
bers 5303 

petition,  contents  .5298 

— who  may  make  5297 

postponement  on  failure  to  prove 

service   5304 

probate    conclusive    after  one 

year   5324 

service  of  notice,  proof  5304 

will,  certificate  and  testimony  to 

be  filed  and  recorded  5314 

will  in  possession  of  third  per- 
son, order  for  production  5300 

PROBATION"  OFFICER 

appointment,  duties  and  powers. 8336c 
to  enforce  child  labor  law.  .1470,1473 

PROCEEDINGS 

incidental    means    to  exercise 

jurisdiction   3925 

must  be  in  English  language.. .  .3923 
not  affected  by  vacancy  3922 

PROCEEDINGS  SUPPLEMENT- 
ARY 

see  Supplementary  Proceedings 

PROCESS 

see  Citation 
— Notice 
— Return 
— Service 
— Summons 

for  forms  of  process  in  specific 
proceedings,  see  specific  heads, 
e.  g.  Election  Contests;  Emi- 
nent Domain;  Mandate;  Parti- 
tion, etc. 

amendment  and  control  3862 

certificate  of  persons  resisting.  .7401 
completion  of  execution  by  re- 
tiring sheriff   2047 

constables  to  serve,  when  2105 

defined  16,2023 

delivery  by  sheriff  to  successor. . 

 2045-2046 

directions  to  sheriff  must  be  in 

writing   2033 

indorsements   2024 

execution  by  coroner  2039 

— by  elisor   2040 

exhibition  by  officer  2036 

failure  of  constable  to  return, 

penalty   2107 

how  executed  by  constables  2106 

justification  of  sheriff  2035 

of  justice's  court,  where  issued.  .3853 
sheriff  to  serve  2024 

PROCLAMATION 

of  election   353 

of  insurrection  7406 
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Section 

PROCLAMATION" — Contd. 

— disobedience   7407 

— revocation  7408 

PRODUCE 

notice  to  produce  writing. ..... .5991 

PROFANITY 

disturbance  of  peace  by  6959 

PROFITS 

see  Mesne  Profits 

of  mining  partners,  see  Mining 

Partnerships 
of  special  partner,  see  Special 

Partnership 

PROHIBITION,  WRIT  OF 

alternate  and  peremptory  writs. 4996 
application  of  mandate  proceed- 
ings  4997 

by  whom  and  when  issued  4995 

definition   4994 

issuance  and  hearing  at  cham- 
bers  3890,5000 

jurisdiction  of  district  court. ..  .3830 
— of  supreme  court,  5,  9 

— same  3816 

may  be  issued  on  holidays  3866 

new  trials  and  appeals  5006 

rules  of  practice  5005 

PROMISE  OF  MARRIAGE 

see  Breach  of  Promise 

release  for  unchastity. ........ .2618 

PROMISSORY  NOTE 

see  Negotiable  Instruments 

PROOF 

see  Evidence 

for  proof  of  specific  acts  or  facts, 
see  specific  heads,  e.  g.  Perju- 
ry; Treason,  etc. 

PROOF  OF  INSTRUMENTS 

see  Acknowledgment 

action  to  prove  3144 

authority  of  officers  3142 

by  proof  of  handwriting. .  .3139-3140 

by  whom  made  3136 

certificate  of  proof  3141 

— correction  of  defective  3143 

identity  of  grantor  to  be  proved. 3138 

— of  witness  to  be  proved  3137 

judgment  of  proof  authorizes 
record   3145 

PROPERTY 

see  Community  Property 

—Personal  Property 

— Real  Property 

— Separate  Property 

— Unclaimed  Property 

for  transfers  of  property,  see 

Conveyances 
— Sales 


Section 


PROPERTY — Contd. 

for  distribution  after  divorce,  see 
Divorce 

for   interests   in   property,  see 
references  under  "Interests  in 
Property"  and  "Estates'* 
for  devolution  after  death,  see 
Succession 

defined  for  taxation  1646 

includes  real  and  personal   16 

interests  in  common,  how  created.3059 
to  be  defined  and  classified  for 

taxation,  7,  3 
who  may  own  3058 

PROSECUTING  ATTORNEY 

for  duties  in  criminal  actions  and 
proceedings,  see  specific  heads, 
e.  g.  Grand  Jury;  Preliminary 
Examination;  Trial,  etc. 
appointment  of  special  prose- 
cutor 2081 

bond  ^  1987 

direction  by  governor   90 

duties   2082 

election,  qualifications  and  sala- 
ry, 5,  18 

election,  when  held   348 

prohibitions  against  certain  acts.2081 

qualifications   2080 

receipts  for  money  collected  2083 

removal  from  office,  proceedings. 7458 

salary   2118 

to  keep  office  at  county  seat  1981 

to  report  to  attorney  general. ...  142 

to  reside  at  county  seat  1984 

conduct  of  civil  suits 

for  delinquent  transfer  tax  1891 

for  forfeiture  of  state  highway 

lease   1074 

for  license  taxes  1835 

for  penalty  for  operating  shear- 
ing corral  without  license  1208 

for  penalty  for  unlawful  string- 
ing of  electric  wires..  1929 

for  penalty  from  railroad  for 
failing  to  sound  bell  or  whistle. 2821 

for  usurpation  of  office  4612 

may  test  organization  of  corpora- 
tions  2773 

personal  action  for  taxes  1820 

on  broken  peace  bond  7391 

to  cancel  physician's  license. ...  1351 

to  collect  transfer  taxes  1897 

to  condemn  lands  for  roads   926 

to  forfeit  highway  lease   974 

to  recover  corporate  license  fee.  .2786 
to  sue  assessor  for  uncollected 

taxes  1813 

— county  commissioner  failing  to 

perform  highway  duties  882a 

— delinquent  assessor  1819 

— delinquent  road  overseer  ....915 
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Section 

PROSECUTING      ATTORNEY — 

Contd. 

— public  administrator  for  mon- 
eys withheld  5694 

— recorder  for  penalty  for  fail- 
ure to  properly  record  instru- 
ment  2074 

— toll  road  companies  for  penal- 
ties  1011 

duties  in  criminal  cases 

absence  from  criminal  trial,  ap- 
pointment of  substitute  7889 

law  partner  not  to  conduct  de- 
fense  2084 

may  be  present  before  grand 
jury   7640 

may  issue  subpoenas  8148 

to  examine  facts  relating  to  in- 
formation  7660 

to  file  and  indorse  information. . 7656 

to  serve  accusation  for  removal 
of  officer   7447 

enforcement  of  laws 

compliance  with  orders  of  state 

examiner    176 

gambling  law   6857 

liquor  law  1526 

Sunday  rest  law  6827 

miscellaneous  duties 

annual  settlement  for  taxes ....  1822 
disclosing  indictment  before  ar- 
rest, penalty  ..6531 

may  request  proclamation  of  in- 
surrection  7406 

may  procure  subpoenas  without 

prepaying  fees  2128 

need  not  prepay  witness  fees... 6143 
neglect  to   account  for  money, 

penalty   .. .  2004 

to  advise  county  commissioners.  .2085 

to  aid  state  examiner   186 

to  defend  action  to  quiet  title 

against  transfer  tax  1897 

to  defend  against  divorce  for  in- 
sanity  4626 

to  oppose  claims  against  county. 2085 

prosecution  of  offenses 

delinquent  revenue  officials.  .1826 

for  importation  of  diseased  ani- 
mals  1187 

for  violation  of  law  governing 
sale  of  state  timber  1598 

for  violations  of  fish  and  game 
law   7200 

offenses  under  state  examiner 
law    186 

officers  failing  to  make  reports..  281 

officers  violating  law  governing 
sale  of  pamphlet  publications. 343b 

violations  of  child  labor  law....  1473 


Section 


PROSECUTING  ATTORNEY— 

Contd. 

— of  medical  law  1355 

— of  optometry  law  1382 

— of  pharmacy  law  ..1400 

PROSECUTION 

see  Criminal  Actions,  and  refer' 
ences  there  given 
PROSTITUTES 

see  Prostitution 

are  vagrants  7208 

disqualified  from  voting  360-363 

penalty  for  registering  or  vot- 
ing  360,363 

PROSTITUTION 
see  Prostitutes 

abduction  for  6771 

admission  of  minors  into  houses. 6772 
cities  may  regulate  and  suppress. 2239 

keeping  houses  of  6842 

keeping  or  residing  in  house. . .  .7208 

seduction  for   6770 

sending  minor  to  house  1472 

PROTEST 

see  Negotiable  Instruments 

notaries  may  make   236 

of  notary  as  evidence  237 

PROVISIONAL  REMEDIES 

see  Arrest  and  Bail 

— Attachment 

— Claim  and  Delivery 

— Injunction 

— Receivers 

PROVISIONS 

implied  warranty  on  sale. . . . 
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PROXY 

to  vote  at  corporate  meetings. .  .2735 

PUBLIC  ADMINISTRATOR 

accounting  may  be  required  5690 

additional  bond  before  sale  of 

real  estate  5682 

bond   v  1987 

county  treasurer  is..*  5680 

delivery  of  estate  to  subsequently 

appointed  executor  5685 

estates  to  be  administered  by..  .  .5681 
examination     of     alleged  em- 
bezzlers  5688-5689 

failure  to  turn  over  unclaimed 

moneys,  proceedings  5694 

inventory  and  administration .  . .  5684 
must    bring    suits    to  recover 

property   5687 

must  not  be  interested  in  ex- 
penditures  5693 

neglect  of  duty,  penalty  6511 

oath  and  bond  5680 

officers  to  notify  administrator  of 

decedent's  property  5686 

procurement  of  letters  5682 
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[sections  below  3800  in  vol.  1] 


Section 

PUBLIC  ADMINISTRATOR— 

Contd. 

provisions   applicable  to  public 

administrator   5695 

return  to  be  made  to  court  5691 

to    be    informed    of    death  of 

stranger   5683 

to  deposit  surplus  from  estate 

with  state  treasurer  5684 

to  take  charge  of  estate  in  case 

of  delay  in  granting  letters . . .  5390 
unclaimed  moneys  to  be  paid  to 

state  treasurer   .  5692 

PUBLIC  DOCUMENTS 

see  Official  Documents 
— Official  Records 
— Public  Writings 
— Records 

PUBLIC  FERRIES 

see  Ferries 

PUBLIC  HEALTH 

county  board 

cognizance  of  nuisances  1097 

compensation  of  health  officer. .  .1098 

expenses,  how  paid  1113 

how  constituted  1095,1109 

may  make  rules  1095,1110 

meetings,  rules  and  reports  1096 

neglect  of  health  officer  a  mis- 
demeanor 1098 

records  and  reports  of  county 

physician   1098 

to  quarantine  infected  localities.  1112 

crimes 

conspiracy  to  commit  acts  injuri- 
ous to  health  6540 

exposure    of    infected  persons, 

articles  or  premises  1101 

exposure  of  persons  with  con- 
tagious diseases   6927 

neglect  of  health  officer  1098 

neglect  to  record  vital  statistics.  1093 
neglect  to  report  sore  eyes'  in  in- 
fants 1108 

physicians  neglecting  to  report 
and  quarantine  infected  prem- 
ises  1108 

refusal  to  disinfect  house  1102 

violation  of  rules  of  state  board.  1086 

local  boards 

cognizance  of  nuisances   .1097 

compensation  of  health  officer. .  .1098 

how  constituted  1095 

meeting,  rules  and  reports  1096 

neglect  of  health,  officer  a  mis- 
demeanor  1098 

records  and  reports  of  health 
officers   1098 


Section 


PUBLIC  HEALTH — Contd. 

prevention  and  suppression 
of  disease 

contagious  diseased  persons  ex- 
cluded from  insane  asylum...  767 

cremation  or  burial  of  body  1106 

disinfection  of  houses  and  arti- 
cles    1102-1103 

hospitals  for  infectious  diseases. 1105 
physicians  to  report  and  quaran- 
tine infected  premises  1111 

— to  report  certain  diseases  1099 

prevention  of  disease  in  schools. 

 663-666 

— diseased  persons  excluded .  664, 1104 
— disinfection  of  text  books....  665 
— notice  to  be  given  to  trustees . .  663 
quarantine  of  cities  and  counties. 1107 

— of  infected  houses  .....1100 

recovery  of  expense  of  maintain- 
ing patient  1105 

report  of  sore  eyes  in  infants. .  .1108 
sale  of  diseased  meat  or  milk. .  .1211 
unhealthy  nuisances  .1097 

  state  board 

adoption  of  sanitary  rules  1086 

compensation  of  members  1084 

constitution  of  board   .1080 

investigation  of  special  diseases.  1081 

meetings   1081 

powers  and  duties  1085 

report  on  institutions  1085 

secretary,  election  and  qualifica- 
tions  1082 

— is  registrar  of  vital  statistics.  1094 

— records  and  duties  1083 

— salary  and  expenses  1084 

to  determine  conflicting  jurisdic- 
tion of  local  boards  1097 

vital  statistics 

neglect  of  duties  a  misdemeanor .  1093 
register  of  marriages,  births  and 

deaths  1088-1090 

— abstracts  certified  to  secretary 

of  state  board  1091 

reports  to  board  of  health  1087 

secretary  of  state  board  is  regis- 
trar  1094 

PUBLIC  INDEBTEDNESS  AND 
SUBSIDIES 

see  Indebtedness  of  State 

for  municipal  debts,  see  Cities 

and  Villages 
— Municipal  Bonds 
for  county  debts,  see  Counties 
— Comity  Bonds 

for    school    district    debts,  see 

Schools 
constitutional  provisions,  8 


Public— Publication  GENERAL  INDEX  1053 


[black  face  figures  refer  to  constitution] 


Section 

PUBLIC  INSTITUTION'S 

see  Academy  of  Idaho 

— Deaf,  Dumb  and  Blind 

— Fish  Hatcheries 

— Grand  Army  Headquarters 

— Historical  Society 

— Industrial  Training  School 

— Insane  Asylums 

— Law  Libraries 

— Normal  Schools 

— Penitentiary 

— Soldiers'  Home 

— University  of  Idaho 

constitutional  provisions,  10 

purchase  of  supplies  for  863-866 

removal  by  legislature,  10,  7 
to  be  established  by  state,  10,  1 

PUBLIC  LANDS 

see  Board  of  Land  Commissioners 
— Carey  Act  Lands 
— Possessory  Actions 
— State  Lands 
— Town  Sites 


PUBLIC  MEETINGS 

preservation  of  peace, 


7394 


PUBLIC  MONEYS 

see  State  Treasurer,  and  the 
specific  funds,  e.  g.  General 
Fund;  Fish  and  Game  Fund, 
etc, 

crimes  relating  to  6975-6976 

definition   6977 

deposit  of  state  funds  127-136 

making  profit  by  treasurer  a 

felony   132 

to  be  kept  in  vault  118a 

state  treasurer  to  keep  account. .  117 
treasurer  not  to  receive  without 
auditor's  certificate   118 

PUBLIC  NUISANCE 

see  Nuisance 

PUBLIC  OFFENSE 

see  Crimes,  and  references  there 
given 

PUBLIC  OFFICES, 

see  Officers,  and  references  there 
given 

PUBLIC  PEACE 

see  Disturbance  of  Peace 

— Security  to  Keep  the  Peace 

how  preserved  at  meetings  7394 

PUBLIC  PRINTING 

see  Printing 

PUBLIC  RECORDS 

see  Public  Writings 
— Recorder 
— Records 


Section 

PUBLIC  RECORDS — Contd. 

for  records  of  specific  officers, 

see  specific  heads,  e.  g.  County 

Auditor,  etc. 
open  to  inspection   341 

PUBLIC  ROAD 

see  Roads 

PUBLIC  SCHOOL  FUND 

see  School  Fund 

PUBLIC  SCHOOLS 

see  Schools 

PUBLIC  TRIAL 

criminal  defendant  entitled  to.. 7355 

PUBLIC  USE 

see  Eminent  Domain 

PUBLIC  WORKS 

bids  to  be  based  on  eight-hour 

day   1462 

employment  of  aliens  prohibited.  1457 

PUBLIC  WRITINGS 

authentication  of  judicial  record. 5974 

— of  foreign  country  5975 

certified  copies  5982 

— admissible  in  evidence  5966 

— of  foreign  laws  5970 

certificates  of  purchase  or  loca- 
tion of  land  5983 

classification   5968 

compared  copy  of  foreign  record.5976 

entries  by  officers  5984 

— in  public  and  official  books.  . .  .5979 
foreign  statutes,  how  proved.  . .  .5970 

judicial  record  defined....  5973 

may  be  inspected  5965 

officers  must  furnish  copy  5966 

proof  of  official  documents  5977 

public  records  of  private  writ- 
ings  .  .  5978 

recitals  in  statutes,  conclusive- 
ness  5972 

statute  books  admissible  in  evi- 
dence  5969 

transcript    of    foreign  justice's 
docket   5980-5981 

PUBLICATION 

of  probate   and  administration 
notices,  see  Decedents'  Estates; 
Executors  and  Administrators ; 
Probate  of  Wills,  etc. 
of  libel,  see  Libel,  Criminal 
of  tax  notices,  see  Revenue 
for  other  specific  publications,  see 
specific  heads 

affidavit  of,  where  filed  6054 

Cx  notice  in  attachment  4304 

of  notice  of  impeachment  7429 

of   notice    to    creditors    of  de- 
cedent's estate  5460 
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Section 

PUBLICATION" — Contd. 

of  notice  to  take  depositions. . .  .6060b 
of  notice  to  take  testimony  out  of 

court   6086 

of  order  to  take  testimony  out  of 

court   6086 

of  petition  for  change  of  name.  .5247 
of    probate    orders,  description 

need  not  be  repeated  5663 

of  summons   4145 

— in  partition   4565 

— in  suits  under  townsite  law. .  .2160 
on  order  of  probate  court,  how 

made  5656 

proof  of  6053 

rates  for  publishing  notices. , . .  .1477 

PUNISHMENT 

see  Fines  and  Penalties 
for  punishment  of  specific  crimes, 
see  specific  heads,  e,  g.  Arson; 
Burglary,  etc. 
computation  of  term  of  imprison- 
ment 7238 

conviction  necessary  to.  7350 

cruel    and    unusual  prohibited, 
1,  6 

determination  by  court. ....... .6307 

duty  of  court  to  impose. ...... .6306 

for  attempt  to  commit  crime. . .  .7235 

for  common  law  offenses.  7232 

for  felony  6312 

for  misdemeanors  6313 

for  offenses  not  otherwise  de- 
fined 6535 

of  accessories  6344 

of  crimes  punishable  in  different 

ways  ......7230 

of  criminal  contempt  7231 

persons  liable  to.   .6331 

successive    terms    of  imprison- 
ment  ,  7237 

PURCHASE  MONEY 

lien  for,  see  Liens 
mortgage  for,  see  Mortgages 

PURCHASER 

see  Bona  Fide  Purchaser 

at  administration  sales,  see  De- 

cedents'  Estates 
at  execution  sales,  see  Execution 
of  bills  and  notes,  see  Negotiable 

Instruments 
at  partition  sale,  see  Partition 
at  tax  sales,  see  Revenue 
see  likewise  other  specific  heads, 

e.     g.     Chattel  Mortgages; 

Fraudulent   Conveyances,  etc. 

QUALIFICATIONS 

of  bail,  see  Arrest  and  Bail 
— Bail 

of  electors,  see  Electors 

of  officers,  see  Officers,  and  the 


Section 


QUALIFICATIONS — Contd. 

specific    officers,    e.    g.  Bank 
Commissioner ;  Insurance  Com- 
missioner; Prosecuting  Attor- 
ney, etc. 
of  sureties,  see  Sureties 
QUALITY 

warranty  of  marks  .3326 

— of  provisions   .3327 

— on  sale  by  sample  3325 

QUANTITY 

warranty  of  marks  3326 


QUARANTINE 

against  diseased  livestock,  16,  1 

by  county  board  of  health  1112 

governor  may  order  quarantine 

against  infected  localities. ...  1160 
governor  may  prohibit  importa- 
tion from  diseased  localities.  .1184 

of  range  horses  and  cattle  1182 

of  lambing  sheep  1179 

of  cities  and  counties  1107 

of  diseased  fruit  orchards  1316 

of  infected  houses   1100 

of  imported  sheep  1185 

physician  to  quarantine  infected 

premises   1112 

veterinarian    or    inspectors  to 
quarantine  and  dip  diseased 

animals  1176 

veterinary   surgeon   to  quaran- 
tine diseased  animals  1166 

QUARTERMASTER 

see  Militia 

QUARTZ  MINES 

see  Mines 
— Mining  Claims 
reservoirs  to  be  inclosed  against 
stock  1276,  1277 

QUIETING  TITLE  " 

actions  to  quiet  title  4538 

against  transfer  tax  1897 

disclaimer  or  default,  costs  4539 

heirs,  devisees  or  executors,  may 

maintain  action   5429 

order  for  survey  and  examina- 
tion ..^  4542 

termination  of  plaintiff's  right.  .4540 
value  of  improvements  as  set-off. 4541 

QUO  WARRANTO 

see  Usurpation  of  Office  or  Fran- 
chise 

RACING 

with  teams  on  highways  6928 

RAILROAD  CORPORATIONS 

see  Railroads 

action  for  damages  for  killing 

stock   2817-2818 

altering  location   2804 
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Section 

RAILROAD  CORPORATIONS — 

Contd. 

articles  of  incorporation  2715 

bonds,  issuance  of  2794 

— sinking  fund  2795 

bridging  navigable  streams  2798 

capital    required    before  filing 

articles   2717 

consolidations,  sales  and  leases.  .2800 

crossings  and  cattle  guards  2816 

directors,  how  elected  2793 

— quorum  and  executive  commit- 
tee  2728 

extensions  and  branches  2799 

extensions  into  the  state  2801 

fences  to  be  erected  and  main- 
tained  2814-2815 

liability  for  killing  stock. .  .2814-2816 

map  and  profile  to  be  filed  2803 

powers,  enumeration   2796 

— may  deal  in  securities  of  other 

lines   .  2797 

time  for  commencing  and  com- 
pleting construction   2805 

to  file  acceptance  of  constitution. 2802 
RAILROAD  TICKET 

forging  or  counterfeiting  7039 

restoration  of  cancelled  ticket. .  .70^0 
RAILROAD  TRACK 

injuries  to  7131,7140 

occupation  of  streets  and  high- 
ways  881,2807 

placing  obstructions  on. . .  .7132,  7140 
RAILROAD  TRAIN 

disturbance  of  travelers  7212 

venue  of  crimes  committed  on . .  7485 

RAILROADS 

see  Railroad  Corporations 
accommodations  for  passengers 

and  freight  2810 

— for  passengers  to  be  sufficient. 2812 
action  for  damages  for  killing 

stock  2817 

— attorney's  fees  2818 

arrest  and  prosecution  of  offend- 
ers against   7213-7214 

bell  and  whistle  to  be  sounded.  .2821 
book   of   descriptions   of  stock 

killed   2819 

breaking  packages  left  for  trans- 
portation, penalty  7212 

breaking  seals  of  cars,  penalty.  .7212 

care  of  right-of-way  1610 

certain    officials    exempt  from 

jury  duty  3943 

checking  baggage  2809 

claim  for  damages  for  killing 

stock  2817 

conditional  sale  of  equipment. . 

 m  2827-2829 

construction,  connections  and  in- 
tersections, 11,  5 


Section 

RAILROADS — Contd. 

crossing  railroads  and  highways.2808 

crossings  and  intersections  2806 

crossings  with  highways   931 

discriminations  and  preferences 

prohibited,  11,  6 
disturbing    peace    of  travelers, 

penalty  7212 

ejection  of  passengers  2822 

engineers,  conductors  and  train 
dispatchers  acting  while  in- 
toxicated  6924 

injury  to  property  of,  penalty.  .7131 
killing   stock,   disposal   of  car- 
cass  2820 

legislative    control    over  rates, 
11,  5 

liability  for  injuring  stock. 2814-2815 
malicious'  injuries  causing  death, 

penalty   7141 

malicious  obstructions  and  inju- 
ries to  tracks  and  appurte- 
nances  7140 

neglect  to  sound  bell  or  whistle, 

penalty   6923 

permitting  fires  to  spread  from 

right-of-way   6921 

placing  obstructions  on  tracks, 

penalty   7132 

placing  passenger  in  front  of 

freight  car,  penalty  6925 

printed  rules  and  regulations  2813 

refusal  to  accept  passengers  or 

freight,  penalty  2811 

report  of  delayed  trains. .  .2823-2826 
rights-of-way  over  state  lands..  1637 
simulation   of   switch   and  car 

keys,  penalty  7041 

to  be  public  highways,  11,  5 

trains  to  be  run  on  schedule  2810 

use  of  streets  and  highways  2807 

— consent  of  authorities   881 

— constitutional  provision,  11,  11 
violation  of  duty  by  employees, 

penalty  6926 

wires  crossing  tracks,  erection . . 
 1927-1929 

RAPE 

definition   6765 

penetration   6767 

proof  of  physical  ability  6766 

punishment   6768 

RATE 

of  interest,  see  Interest 
of  taxation,  see  Revenue 

REAL  ESTATE 

see  Real  Property 

REAL  PROPERTY 

for  actions  concerning,  see  Eject- 
ment; Forcible  Entry  and  De- 
tainer;   Possessory  Actions; 
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Section 

REAL  PROPERTY— Cow£d. 

Partition;  Quieting  Title 
for  interests  in,  see  Alternative 
Interests;  Contingent  Inter- 
ests; Conditional  Limitations; 
Contingent  Remainders;  Co- 
tenants;  Future  Estates;  Fu- 
ture Interests;  Homesteads; 
Landlord  and  Tenant;  Life 
Estate;  Possibility;  Remain- 
ders; Reversions;  Tenancy  at 
Will 

for  liens  upon,  see  Mechanics' 
Liens;  Mortgages;  Vendee's 
Lien;  Vendor's  Lien 
for  transfers,  see  Acknowledg- 
ment; Conveyance;  Fraudulent 
Conveyances;  Proof  of  Instru- 
ments; Recording  Transfers 
action  for  possession  after  right 

of  entry   .3082 

actions,  lis  pendens  .....4142 

alienation  pending  suit  4546 

damages  from  tenant  in  posses- 
sion after  sale  on  execution . .  4545 

definition  3056 

— for  taxation  1646 

description  in  pleading  ..4210 

includes  what   16 

limitation    of    actions    to  re- 
cover  4035-4046 

right  of  aliens  to  acquire ......  2609 

survey,  order  for  4543 

— unnecessary  injury  by  4543 

title  or  possession  not  tried  in 

probate  or  justice  court  4645 

toll  roads,  bridge  and  ferry  fran- 
chises deemed  real  property. .  1041 
venue  of  actions   .4120 

REASONABLE  DOUBT 

as  to  degree  of  crime  7859 

of  guilt  or  innocence  7858 

RECALLING  WITNESS 

leave  of  court  required  6081 


RECAPTURE 

see  Rescue 

after  escape  or  rescue  7559-7560 

— exonerates  sheriff  2032 

penalty  for  6447 

RECEIPTS 

for  license  receipts,  see  Licenses 
for  tax  receipts,  see  Poll  Taxes; 

Revenue;  Road  Taxes 
debtor    may    demand    on  pay- 
ment  .3322, 6111 

for  property  taken  from  criminal 
defendant   8243 

RECEIVER 

appointment  in  insolvency  5927 

bond   4332 

— action  on   313 


Section 

RECEIVER — Contd. 

— of  ex  parte  applicant  4331 

—subject  to  provisions  governing 

official  bonds  312 

— to  run  in  name  of  state   313 

—allowance  of  premium  paid  for 

company  bond   2941,2948 

—application    for     release  of 

surety   .2946 

for  insolvent  banks.  3005-3006 

grounds  for  appointment  4329 

guaranty  and  trust  companies 

may  become  2961 

investment  of  funds  4334 

oath    4332 

orders  may  be  made  at  chambers.3890 

powers   4333 

to  secure  alimony  in  divorce. . .  .2665 
who  may  not  be  appointed  4331 

RECEIVING  STOLEN  GOODS 

for  disposal  of  goods  stolen,  see 
Stolen  Property 

penalty   .7057-7058 

venue  of  prosecution   .7490 

RECEPTION  BOOK 

recorder  to  keep   .2072 

RE-COMMITMENT 

see  Bail 

RECONSIDERATION 

of  criminal  verdict  7928 

RECOGNIZANCE 

breach  in  police  court  2207 

territorial  pass  to  state,  21,  4 

RECONVEYANCE 

on  failure  of  condition  subse- 
quent 3116 

RECORD   OF  ACTION 

see  Appeals 

— Judgment  Roll 

criminal   .7996 

RECORDER 

see  Recording  Transfers 

bond  1987 

— filing  and  recording  2060 

clerk  of  district  court  is,  18,  6 
deputies,  appointment  and  com- 
pensation  2119 

— appointment  for  mining  dis- 
trict   3215 

— may  appoint,  when,  18,  6 

election  of,  when  held   348 

liability  for  neglect  2076 

salary  2118 

to  keep  office  at  county  seat  1981 

to  reside  at  county  seat.  ..1984 

fees 

for  certified  copy  of  marriage, 
birth  or  death  record  1092 


/ 
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Section 

RECORDER — Contd. 
for  duties  concerning  estrays . . .  1299 
for  filing  transcript  from  fed- 
eral court  4463 

for  filing  chattel  mortgage  3409 

for  issuing  marriage  license. ..  .2636 
for    notifying   owner    of  stray 

sheep   1235 

for  recording  affidavit  of  labor 

on  lode  claim  3211 

— mining  location  notice  3217 

— dentist's  license  1363 

— optometric  certificates  1378 

schedule  of  fees  2124 

to  be  prepaid  2077 

filing  papers 

affidavit  of  publication  6054 

appointment  of  deputies  1979 

articles  of  incorporation  2719 

— in  county  where  real  property 

is  located   2723 

— of  foreign  corporations  2792 

— of    livestock    insurance  com- 
panies  2925 

— of  mutual  co-operative  insur- 
ance company   2906 

bond  and  return  for  future  pay- 
ment of  transfer  tax  1878 

bonds  of  county  officers   284 

— of  county  superintendent   585 

— of  special  constable  2113 

certificate  extending  term  of  cor- 
porate existence  2788 

certificate  of  change  in  special 

partnership   3357 

— of  admission  of  new  special 

partners   3358 

certificate  of  authority  of  surety 

companies  2943 

— of  completion  of  toll  bridge..  1033 
— of  capital  paid  into  insurance 

company   2859 

chattel  mortgages  3409 

depositions    perpetuating  testi- 
mony  6119 

designation  by  railroad  of  station 
at  which  stock  descriptions  are 

kept  2819 

designation  of  contiguous  county 

jail   8531,8536 

determination  of  viewers  as  to 

partition  fences  1269 

evidence    of    authority   of  suc- 
cessor to  corporations  sole.  . .  .3025 
irrigation   district  tax  sale  cer- 
tificates  2414 

municipal  annexation  ordinance. 2173 
notice  of  lien  for  service  of  sires. 3451 

oaths  of  office   272 

— of  optometric  examiners  1374 

order  discharging  attachment... 
 4324-4325 


Section 

RECORDER — Contd. 

railroad  map  and  profile  2803 

report  of  water  companies  2844 

resolution  of  guaranty  and  trust 

company  accepting  law  2962 

tax  certificate  books  1761 

transcript  of  decree  in  transfer 

tax  proceedings  1890 

• — of  judgment  docket  from  other 

county   4460 

instruments  to  be  recorded 

abandonment  of  toll  road  1000 

affidavit  of  publication  of  certifi- 
cate of  special  partners  3343 

bonds  of  county  officers   284 

brands  on  livestock  1230 

certificates  of  sale  2065 

— of  completion  of  toll  road.  . . .  996 
— of  redemption  from  execution 

sale  4493 

— of  special  partners  3339 

declaration  of  homestead.  .3200,  3204 

dentist's  license  1363 

deposition  and  papers  perpetuat- 
ing testimony  6125 

independent  defeasance  of  mort- 
gage  3404 

instruments  enumerated  2062 

inventory    of    wife's  separate 

property  2681 

judgments  affecting  land  2066 

leases  of  livestock  1263 

lien  on  sawlogs,  etc  5133 

lis  pendens  in  action  on  official 

bond   315 

marriage  settlements  2691 

mechanics'  lien  claim  5117 

mining  location  notice  3209 

— notices  transmitted  by  deputy. 3218 

— of  placer  claim  3222 

— to  transmit  notice  to  deputy.  .3219 
mining  partnership  contracts . . 

 3371-3372 

notice  of  lis  pendens  4142 

■ — of  dissolution  of  special  part- 
nership 3359 

optometric  certificates  1378 

order  annexing  land  to  irrigation 

district  .2432 

- — excluding  land  from  irrigation 

district   2437 

— granting  application  for  toll 

road   982 

■ — organizing  irrigation  districts. 2377 

osteopath's  certificate   1369 

physician's  licenses  1349 

probate  decrees  affecting  title  to 

land   5670 

— confirming  sale  of  land  5522 

— directing  conveyance  of  prop- 
erty in  performance  of  con- 
tract 5569 
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Section 

RECORDER — Contd, 

— disposing  of  life  estate  5674 

— partitioning  decedent's  estate. 5640 

— setting  apart  homestead  5453 

returns  of  marriage  licenses. .  .2635 

sales  of  branded  animials  1236 

statements  of  employers  1447 

survey  of  toll  road  984,  989 

tax  deed  executed  to  county. ...  1755 

title  papers  to  roads   930 

transfer  of  brand   1231 

transfer  tax  receipts  1895 

transcript  from  federal  court . . .  4463 

manner  of  recording 

certificate  of  reception   2073 

failure  to  properly  record  in- 
strument, liability   2074 

indexes  to  be  kept  2063 

indorsement  of  fees   3155 

- — of  receipt  of  instrument  

 2069,  2070 

—how  kept   2068 

number  to  be  stamped  on  instru- 
ment  2071 

reception  book,  how  kept  .....2072 
records  open  to  inspection  ....2078 

miscellaneous  duties 

county    commissioners    to  take 
oath  before    271 

is  custodian  of  justice's  docket 
during  vacancy   4763 

is  trustee  after  partition  sale, 
when  ..,.4597,  4599 

may  issue  subpoenas  in  legisla- 
tive election  contests   46,  47 

may  take  acknowledgments  . . .  .3124 

must  make  searches   ...2075 

notarial  records  delivered  to . . .  238 

to  attend  on  county  board  of 
equalization   1698 

to  authenticate  acknowledgment 
by  justice  3135 

to  cancel  sales  of  state  lands  for 
irrigation  district  taxes   ....  2439 

to  certify  marginal  discharge  of 
mortgage  3399 

to  execute  plats  on  neglect  of 
owner   2311 

to  give  certificate  of  qualification 
of  new  sheriff  2044 

to  give  estray  notices   1299 

— notice  of  stray  sheep  ..1235 

to  issue  marriage  licenses  2631 

to  keep  brand  book  for  inspec- 
tion 1233 

to  keep  register  of  marriages, 

births  and  deaths   1090 

to  mark  vacation  of  plat  2309 

to  note  redemption  from  irriga- 
tion district  tax  sales   2415 

to  preserve  auctioneer's  register, 


Section 

RECORDER — Contd. 

when   1261 

to  procure  record  books   .2061 

to  provide  water  users'  associ- 
ation records   2843 

to  serve  revocation  of  order  des- 
ignating contiguous  county 
jail  ....8534 

RECORDING  TRANSFERS 

see  Recorder 

acknowledgment     necessary  to 

authorize  record   3153 

assignment  of  mortgage  3396 

— not  notice  to  mortgagor  3397 

books  for  grants  and  mortgages. 3158 
conveyance    in    partition,  ef- 
fect  4595 

discharge  of  mortgage  ........ .3401 

fees  to  be  indorsed  on  instru- 
ment  3155 

informalities  do  not  affect  prior 

instruments   3148 

instruments    executed    prior  to 

code   3147 

judgments  affecting  title  3150 

judgment     proving  instrument 

authorizes  record   3145 

mortgage  of  real  property  3405 

notice  of  location   3152 

of  independent  defeasance  3404 

place  of  record   3156 

power  to  be  recorded  before  con- 
veyance by  attorney   3154 

prior  instruments  not  affected. 3146 

record  as  notice   3159 

revocation  of  power  of  attorney.3162 

United  States  patents  3151 

unrecorded      conveyance  void 

against  whom   3160 

— valid  between  parties  3163 

what  may  be  recorded  3149 

when  deemed  recorded  3157 

RECORDS 

see  Recorder 
— Recording  Transfers 
of  officers,  see  specific  heads  e.  g. 
Secretary  of  State,  etc. 

mutilation  of  . ...  .6464-6465 

offering  forged  instrument  for. 6466 
of  recorder  open  to  inspection. 2078 

RECRIMINATION 

as  defense  against  divorce  2656 

REDELIVERY 

see  Claim  and  Delivery 

REDEMPTION 

from  execution  sale,  see  Execu* 

tion     .  - 
from  liens,  see  Liens 
from  mortgages,  see  Mortgages 
from  tax  sales,  see  Revenue 
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Section 

REDEMPTION — Contd. 

of  funding  and  improvement 
bonds  see  County  Bonds;  Mu- 
nicipal Bonds;  School  District 
Bonds  and  other  specific  heads 
e.  g.  Drainage  Districts;  Ir- 
rigation Districts,  etc. 

restraint  of  right  void  3382 

RE-ENTRY 

action  after  right  accrued  ....  3082 
after  termination  of  tenancy  at 

will   3079 

on  real  property  after  ejection  a 

contempt   5156 

right  of,  when  exercisable. ... 3080 
right  transferable   3098 

REFEREES 

see  Reference 

in  partition  proceedings,  see  Par- 
tition 

all  must  meet  but  majority  may 

act   4931 

bribery  of   6430-6431 

corruption  of,  penalty   6433 

disqualifications   4417 

fees   4907 

hearing  of    objections    to  ap- 
pointment 4418 

misconduct  of,  penalty   6434 

number  and  appointment  4416 

of  claims  against  decedent's  es- 
tate  5477-5478 

objections  to  appointment. ....  .4417 

REFERENCE 

see  Referees 

after  judgment  on  issue  of  law. 4409 

agreement  for   4414 

exceptions  to  findings   4421 

in  disbarment  proceedings  4013 

in  divorce  cases   2661 

judgment  on  findings   4420 

motions  for   4415 

of  claims  against  decedent's  es- 
tate  5477-5478 

of  issues  of  law  4368 

of  settlement  of  executor's  ac- 
counts  5601 

on  court's  own  motion  4415 

on  default   4360 

report  of  findings   4419 

taking  testimony  out  of  court.  .6086 
to  enable  court  to  complete  judg- 
ment  4409 

when  authorized  on  motion  4415 

REFORM  SCHOOL 

see  Industrial   Training  School 

REGENTS 

of  university,  see  University  of 
Idaho 

REGISTER  OF  ACTIONS 

clerk  to  keep  4930 


STATE 


Section 
LAND 


REGISTER 
BOARD 

see  Board  of  Land  Commission- 
ers 

REGISTRARS 

see  Registration 

of  municipal  elections,  see  Cities 

and  Villages 
appointment  and  qualification..  393 

compensation    401 

oath  of  office    395 

to  notify  clerk  of  commission- 
ers of  tickets  required   398 

to  post  notices  of  election   355 

REGISTRATION 

see  Registrars 

for  municipal  elections,  see  Cities 
and  Villages 

books  and  supplies    394 

examination  of  prostitues   361 

fraudulent  permission  of,  pen- 
alty  6374 

illegal  by  voter,  penalty   6375 

is  evidence  of  right  to  vote....  397 

mandate  to  compel   400 

notice  of  394,  396 

preparation  of  papers    397 

time  and  manner  of  registra- 
tion  •.  396 

transfer  of  certificates    399 

RELATIVES 

alienage  does  not  affect  succes- 
sion  5715 

of  half-blood,  succession  by  6705 

preference  of  legacies  to   5754 

RELEASE 

of  sureties ,  see  Sureties 

RELIGION 

freedom    of    exercise  guaran- 
teed, 21,  19 

public  appropriations  for  pro- 
hibited, 9,  5 

RELIGIOUS  FREEDOM 

guaranty,  1,  4 

RELIGIOUS  MEETINGS 

disturbance  of    6820 

RELIGIOUS,  SOCIAL  AND  BE- 
NEVOLENT CORPORATIONS 

see  Church  Corporations 
articles,      additional  require- 
ments  3012 

by-laws   3016 

death  benefit  associations  3017 

directors,  number   3011 

formation  authorized   3011 

Masons,  etc.,  may  hold  property.3014 

mortgage  of  property  3015 

power  to  hold  property  3013 
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[sections'  below  3800  in  vol.  1] 


Section 

RELIGIOUS  TEST 

not  reoiured  of  teachers,  etc., 
9,  6  " 

prohibited   in   academy   557 

— in  industrial  training  school.  820 
— in  institutions  of  learning.  .. 3035 

— in  university    490 

— in  Lewiston  Normal  school...  514 

REMAINDERS 

conveyance  of,  attornment  un- 
necessary 3118 

limitation  on  successive  life  es- 
tates  3074 

— to  heirs  of  life  tenant  3076 

owner  may  recover  for  injury 
by  life  tenant   3088 

successive  remainders  in  fee... 3072 

REMEDIES 

civil  and  criminal  not  merged. 3801 
not  affected  by  penal  code  6303 

REMITTANCES,  COMMUTA- 
TIONS AND  PARDONS 

see  Board  of  Pardons 
— Parole 

application  8250 

certificate  of  favorable  action. 8251 
commutation     of  penitentiary 
sentence  for  good  conduct. . .  .8504 

— separate  sentences  8505 

— to  training  school  sentence. .  828 
discharge  on  grant  of  pardon.. 8254 
examination  and  action  on  appli- 
cation  8251 

expenses  to  be  borne  by  appli- 
cant  8253 

mayor  may  grant  when   2198 

notice,  proof  of  publication  and 

service   8250 

oaths  and  subpoenas   8256 

perjury  in  making  application. .8252 

register  of  applications    92 

remission  of  fine   8255 

restoration  to  citizenship   8257 

rules  and  regulations   8258 

warrant  for  discharge  from  pen- 
itentiary as  pardon   8507 

REMITTITUR 

of  judgment  in  justice  court... 4730 
of  judgment  of  supreme  court.. 3818 

— in  criminal  cases   8076 

— on  review   4970 

HEM  OVAL 

of  actions,  see  Venue 
of  attorneys,  see  Attorneys  at 
Law 

of  county  seats,  see  County 
Boundaries  and  County  Seats 

REMOVAL  OF  OFFICERS 

see  Impeachment 


Section 

REMOVAL  OF  OFFICERS— Contd. 

accusation,  form  of   7446 

— presentment  by  grand  jury. .  .7445 

— service   on   defendant   7447 

— where  found   7602 

answer,  after  demurrer  over- 
ruled  7452 

— form  of   ...7451 

answer  or  demurrer   7449 

appeal  7457 

appearance  or  default  of  ac- 
cused  7448 

demurrer,  form  of  7450 

hearing  at  chambers  3890 

judgment  of  removal   7456 

not  affected  by  penal  code  6304 

notice  of  removal  to  appointing 

power    319 

plea  of  guilty  or  standing  mute. 7453 
proceedings   commenced  by  ac- 
cusation 7601 

prosecuting  attorney  as  defend- 
ant, proceedings  .  .  .  .  ^  7458 

summary    proceedings,  private 

information   7459 

suspension  pending  appeal  7457 

trial,  jury,  how  conducted. ....  .7454 

witnesses,  process  for  attend- 
ance iv.i  7455 

RENEWING  APPLICATION 

for  refused  order   3920 

RENT 

see  Landlord  and  Tenant 

RENTS  AND  PROFITS 

right  of  execution  purchaser  to. 4497 
set-off  of  improvements  4541 

REPEAL 

general  repeal  of  existing  law.  17 

of  acts  creating  offices    7 

of  general  laws    19 

of  repealing  act,  effect   73 

of  penal  law,  effect   74 

past  offenses  unaffected  .......  20 

REPLEVIN 

see  Claim  and  Delivery 

REPORTER 

see  Court  Reporter 
of  supreme  court,  see  Reports, 
Supreme  Court 

REPORTS 

of  supreme  court,  see  Reports, 
Supreme  Court 

in  particular  proceedings  see 
specific  heads  e.  g.  Reference; 
Roads,  etc. 

failure  of  officers  to  make  a  mis- 
demeanor  281 

of  sales  of  pamphlet  publica- 
tions  303a 
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Section 

REPORTS — Contd. 

subpoenas  for  officers  failing  to 
make   281a 

by  whom  made 

academy  trustees    556 

Albion  Normal  trustees   531 

attorney  general    142 

bank  commissioner  3000 

bee  inspector  1340 

board  of  pharmacy   1387 

county  treasurer  2002 

county  superintendent    597 

court  reporters,  of  fees  3988 

dairy,  food  and  oil  commission- 
ers  1116 

dental  examiners   1358 

game  warden    195 

— as  to  fish  hatchery   860 

— of  destruction  of  predatory  an- 
imals   198 

highway  commission   1064 

horticultural  inspectors  1317 

immigration  commissioner   1424 

industrial  training  school  trus- 
tees  819 

insane  asylum  directors    753 

insurance  commissioner    169 

keeper  of  poor  farm  2139 

keeper  of  toll  bridge  or  ferry..  1017 

labor   commission   1441 

land  board  under  Carey  act....  1633 

Lewiston  normal  trustees   515 

library  directors   680 

livestock  inspectors   1171 

livestock  sanitary  board   1157 

medical   examiners   1345 

mine  inspector   209 

mine  owners  to  inspectors   203 

optometric  examiners   1376 

probate  court    under  delinquent 

child  law  8329 

regents  of  university    493 

road  overseer   912,  913 

road  overseer  on  bridges    942 

school  district  trustees    628 

school  teachers   629,  632 

state  auditor    102 

— of  unsettled  accounts    112 

state  board  of  health   1085 

state  engineer    159 

state  examiner.173,  176,  177,  184,  188 

state  library  commission    673 

state  officers,  when  to  be  print- 
ed  279 

state  prison  commissioners  8467 

state  superintendent  of  instruc- 
tion   571 

state  treasurer    117 

summer  normal  commission....  536 

veterinary  surgeon   1163 

water  commissioners   3273 

water  masters   3276 


Section 

REPORTS,  SUPREME  COURT 

bond  of  printer   228 

clerk  is  ex-officio  reporter    222 

contract  for  printing    227 

decisions  to  be  reported  .  . .  .223-229 

distribution  of  reports    226 

manner  of  preparation    224 

name   of   reports  and   style  of 

binding   .   225 

receipt  to  printer    229 

REPRESENTATION" 

succession  by  right  of   5714 

REPRESENTATIVE     IN  CON- 
GRESS 

election  of,  when  held    349 

vacancy,  election  to  rill   326 

REPRESENTATIVES 

see  House  of  Representatives 
— Legislature 

election  of,  when  held   349 

term  of  office    34 

REPRIEVES 

see  Remittances,  Commutations 
and  Pardons 

RESCISSION 

of  contract  by  infant,  see  Infants 
— by  insane  person,  see  Insane 
Person 

RESCUE 

liability  of  sheriff   2031 

of  defendant  from  civil  arrest.. 4263 

penalty  for   6446 

recapture,  exonerates  sheriff  . . .  2032 
— where  and  how  made.  ..7559-7560 

RESERVED  RIGHTS 

not  impaired    by  Constitution, 
1,  21 

RESERVOIR 

enclosure  against  stock. .  .1276,  1277 

malicious  injuries  to   7162 

obstruction  of   7137 

reservation    of    sites    on  state 

lands   1636 

rights-of-way  over  state  lands..  1635 
stealing  water  from   7137 

RESIDENCE 

essential    to    maintain  posses- 
sory claim   4555 

for  voting  purposes,  6,  5 

how  determined  on  challenges  to 

elector    432 

of  officers  at  seat  of  government.  252 

— at  county  seat  1984 

of  parties  in  divorce   2660 

spouses  must  join  in  conveyance 
of   3106 

RESIGNATION 

of  officers,  how  made   
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Section 

RESISTANCE 

of  executive  officers   6382 

of  officers  generally   6515 

to  crimes,  when  lawful. . .  .7368-7370 
to  execution  of  process,  aid  of 

officer    . ..  7400 

— calling  out  militia  7402 

— certificate  of  persons  re- 
sisting  ....7401 

RESOLUTION  (OF  CITY  COUN- 
CIL) 

see  Joint  Resolutions 

concurrence  of  majority  re- 
quired  2276 

of  organization  of  village  into 
city  2175 

passage  of  2275 

RESPONSIBILITY 

for   crime   6330 

— intoxicated  person   6316 

RESTAURANTS 

see  Inn  Keepers 

RESTITUTION 

injunction  as  writ  of  4288 

on  reversal  of  judgment  4825 

RESTORATION 

extinction  of  lien  by   3387 

RESTRAINT 

of    criminal    defendant  before 

conviction  7357 

— on  arrest   7359 

RESTRAINT  OF  TRADE 

combinations  prohibited,  11,  18 

RESUBMISSION 

of  criminal  charge  after  de- 
murrer sustained   7748 

— after  dismissal  by  grand  jury. 7667 

— after  dismissal  for  insufficient 
indictment  7876 

— after  setting  aside  indictment.7733 

RETIREMENT 

of  grand  jury,  see  Grand  Jury 
of  jury,  see  Jury 

RE-TRIAL 

of  criminal  case  after  disagree- 
ment of  jury  7906 

RETROACTIVE 

codes  not  .   3 

RETURN 

by  retiring  sheriff  2047 

evidence  of  facts  stated ........  2026 

failure  to  return,  penalty  2027 

— failure  of  constable  2107 

of  attachment   4324 

of  death  warrant   8022 

of  execution   4472 

of  jury  list  3960 


Section 

RETURN — Contd. 

of  order  of  civil  arrest  4254 

of  papers  of  claim  and  delivery.  4282 
of  sale  under  chattel  mortgage .  3417 

of  search  warrant   8404 

of  summons   4148 

of  warrant  of  arrest  7532 

— served  by  telegraph   7554 

of  writ  served  by  telegraph  4895 

to  another  county  2025 

REVENUE 

see  Licenses 
— Poll  Taxes 
— Road  Taxes 
— Transfer  Tax 

assessment  by  drainage  districts , 
see  Drainage  Districts 

— by  irrigation  districts,  see  Irri- 
gation Districts 
levy  of   municipal   taxes,  see 
Cities  and  Villages 

levies  by  school  districts,  see 
Schools;  Independent  School 
Districts;  School  District 
Bonds 

assessment 

abbreviations  may  be  used  1787 

absent  and  unknown  owners  

 1689,  1690 

abstract  of  assessment  1701 

assessment  to  agents,  etc  1670 

assessor  may  examine  witnesses. 1687 

bank  stock  1672 

boats  and  small  crafts  1678 

concealed  property  1680 

corporate  and  firm  property . . .  1673 
corporate  stock  not  individually 

assessed  1671 

debts  deducted  from  credits .... 

 1653,  1683 

ditches  and  toll  roads,  how  as- 
sessed 1656 

entry  of  delayed  assessments. ..  1698 

ferries  and  toll  bridges  1675 

informalities  not  fatal   1788 

lands  and  improvements  to  be 

assessed  separately   1652 

livestock,  amount  of  tax   1662 

— assessment  in  different  coun- 
ties  1658 

— evasion  by  owner  1667 

— how  assessed   1657 

— notice  of  entry  into  county. ..  1659 

— transit  through  state  1668 

mistake  in  name  immaterial. ..  1653 

omitted  property  1681 

persons  to  whom  assessed  1653 

place  of  assessment   1653 

property  in  litigation   1679 

property  in  other  county  1691 

property  in  transit   1669 

property  of  decedent's  estate ...  1674 
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Section 


REVENUE — Contd. 

property  sold  to  county   1754 

property  to  be  assessed  at  full 

cash  value    1652 

real  estate  how  assessed  1654 

second  description  of  real  estate 

unnecessary   1655 

statement  by  tax  payer  1682 

—affidavit  to   1684 

— assessor  may  fill  out  1686 

— blanks  to  be  furnished   1684 

— form  1685 

— refusal  to  furnish   1688 

vessels   1676,  1677 

assessment  book  and  roll 

assessment  book,  contents   1718 

auditor  to  verify   statements.  .  1730 
certificate  and  affidavit  of  coun- 
ty auditor   1721 

completion  of  assessment  roll...  1727 

corrections  and  changes  1720 

correction  of  errors   1784 

delivery  to  tax  collector  1724 

entry  of  taxes  accruing  on  prop- 
erty sold  to  county   v  . .  1755 

extension     of     municipal  and 

school  taxes  1721 

failure  of  assessor  to  swear  to 

assessment  roll   1727 

failure  to   complete  book,  pen- 
alty  .....1729 

form  of  book  1719 

inspection  by  public  1728 

printing  of  assessment  rolls. ...  1726 
statement  prepared  from  book.  1722 
statement    transmitted   to  state 

auditor  1723 

taxes  charged  to  collector  1725 

assessment  of  telegraph,  tel- 
ephone and    railroad  com- 
panies 

apportionment  among  counties.  1714 
apportionment  by  county  auditor. 1715 
assessment  in  absence  of  list.  . 

  1712,  1713 

company  to  furnish  list   1713 

meeting  for  assessment   1711 

state  board  of  equalization  to 

make  assessment   1710 

transmission    of    statement  to 

county  auditor   1715 

valuation,  how  determined  1714 

collection  of  taxes 

action     to      recover  livestock 

taxes   1666 

county  attorney  to  bring  person- 
al action   1820 

date  of  delinquency,  penalty. ..  1737 
deficiency  due  on  live  stock.  ...  1665 
delinquent   list  and  assessment 


Section 


REVENUE — Contd. 

roll  delivered  to  auditor  1739 

delinquent  list,  contents. .......  1740 

distraint  of  migratory  stock...  1663 

evidence  in  action  for  taxes  1821 

informalities  not  fatal  1788 

not  to  be  collected  between  cer- 
tain dates  1738 

publication  of  delinquent  notice. 

 1731,  1732 

rebate  of  excess  tax  paid  on 
live  stock   1664 

constitutional  provisions 

corporations  to  be  taxed,  7,  8 
duplicate  taxation  prohibited, 
7,  5 

legislature  to  impose  valuation 

tax,  7,  2 
legislature   to  pass  laws,  7,  16 
profit  not    to    be    made  from, 

7,  10 

property  to  be  defined  and  class- 
ified, 7,  3 
rate  for  state  purposes,  7,  9 
special  county  taxes,  7,  15 
special  tax  to  meet  appropria- 
tions, 7,  11 
state  taxes  to  be  paid  in  full, 
7,  7 

uniformity  of  taxation  required, 
7,  5 

crimes 

acceptance  of  bribe  by  transfer 

tax  appraiser   1887 

embezzlement,  falsification,  etc., 

by  officers   6975 

evasion  of  livestock  assessment 

law   1667 

failure  of  officers  to  pay  over 

money   6976 

false  statement    of    profits  of 

mines   ^.1867 

neglect  of  county  attorney  to  sue 

assessor   1816 

neglect  of  duty  by  assessor.... 

 1815,  6984 

—by  auditor   6985 

— by  member  of  state  board  of 

equalization   1717 

officers  disclosing  information  as 

to  profits  of  mines  1868 

refusal  to  give  assessor  names  of 

employees   6982 

refusal  to  give  list  of  property 

 6979 

violations  of  law  by  officers ....  6392 

definitions 

fiscal  year  defined,  7,  1 

railroad  track  and  rolling  stock. 1710 

terms   defined   l(54o 
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Section 

REVENUE — Contd. 

equalization  by  county  board 

abstract  of  assessment   1701 

attendance  of  assessor   1697 

attendance  of  recorder  1698 

change  in  assessment,  notice  to 

owner   1699 

constitution  and  powers,  7,  12 

correction  of  valuations  1693 

county  commissioners  to  equalize 

taxes  >  . ....  1692 

equalization  of  taxes  on  mining 

profits  . .   1871 

general  duties  of  board   1692 

meeting  of  board   1692 

notice  of  equalization   1728 

record  of  correction   1700 

reduction  in  valuation,  applica- 
tion  1694 

■ — examination  of  applicant  1695 

— examination  of  witnesses ....  1696 

second  meeting  of  board   1701 

subpoena  for  witnesses  1701 

equalization  by  state  board 

adjournments,     subpoenas  for 

abstracts  1704 

attendance  of  assessor   1707 

board  to  prescribe  rules  1708 

completion  of  work  by  board  . . .  1716 
constitution  and  duties,  7,  12 

constitution  of  board   1702 

county  auditor  to  make  required 

changes   1707 

determination  of  tax  due  state..  1716 
equalization  of  taxes  on  mining 

profits   ...1871 

equalization   of  valuations  1706 

meetings  of  board  1703 

— January  meeting  with  asses- 
sors 1706 

record  of  proceedings  1709 

transmission    of    statement  to 
county  auditor   1707 

levy  and  lien  of  taxes 

extension     of     municipal  and 

school  levies  1721 

levy  for  state  tax  1648 

levy  of  cornty  tax   1647 

liability  or  county  for  state  tax.  .1648 
lien  of  real  property  taxes. ...  1651 
lien  r2  taxes  on  live  stock  ....1666 
personal  taxes  a  lien  on  realty.  .1650 
state  ad  valorem  tax  how  paid.  1647 

tax  has  effect  of  judgment  1649 

tax  lien  has  effect  of  execution. 1649 

miscellaneous  provisions 

apportionment  of  taxes  to  funds. 1792 
assessment  and  collection  of  mu- 
nicipal   and     school  district 
taxes   1804 


3800  in  vol.  1] 


Section 


REVENUE — Contd, 

assessor  to  give  bond  to  cities 

and  school  districts   1807 

assessor  to  procure  abstract  of 

public  lands  1811 

books  open  to  inspection   1824 

cancelling  and  refunding  taxes.  1791 
compromise  of  doubtful  taxes..  1791 
county  attorney  to  sue  assessor 

 1816,  1819 

delinquency  of  city  and  school 

taxes   1805 

duties  of  assessor   1809 

liability  of  assessor  for  neglect.  1815 
—for   property   escaping  taxa- 
tion  1814 

—for  uncollected  taxes  1813 

officers  to  perform  their  own  du- 
ties  .  1808 

•   plat  book  of  assessor   1812 

poor  tax,  how  collected  and  ap- 
portioned  1794 

premium  for  collecting  city  and 

school  taxes  1806 

prosecution  of  delinquent  offi- 
cials  1826,  1827 

removal  of  officers  for  neglect.  1823 
state     auditor     may  examine 

books   1825 

supplies  for  assessor   1810 

payment  of  taxes 

entry  in  book,  receipt  1734 

not  to  be  received  between  cer- 
tain dates  1738 

rebate  of  excess  tax  paid  on  mi- 
gratory livestock   1660 

receipts  to  be  supplid  by  state 

auditor   1735 

taxes  due  from  estates  1736 

taxes  on  migratory  livestock. . .  .1659 

taxes  payable  in  money  1733 

to  be  paid  before  distribution  of 
decedent's  estate  5630 

property  subject  to  taxation 

double  taxation  prohibited  1643 

exemptions   1644 

livestock  in  transit  through  state 

 1668 

property  subject  in  general  1643 

purchaser's    interest    in  state 

lands  1586 

transient  teams  not  taxable  1645 

sales    of    personal  property 

bill  of  sale   1781 

disposition  of  excess  proceeds.  1782 
disposition  of  unsold  property.  1783 

fees  for  sale   1780 

notice  of  sale   1779 

sale  to  be  public   1778 

seizure  by  tax  collector  1777 
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Section 


REVENUE — Contd. 


sale  of  real  property 

abbreviations  and    figures  per- 
mitt^d   •«••••••••••••••••••• 1737 

addition  of  cost  of  publication.  1748 
amount  of  property  to  be  sold.  1753 
assessment  book  and  delinquent 

list  as  evidence   1767 

assignment  of  certificates  held  by 

county   1774,  1775 

— entry  of  assignment   1776 

certificate  of  sale   1759 

—entry  of   1761 

— signature  and  filing  1760 

collection  of  cost  of  publication.  1749 

commencement  of  sale   1750 

deed  as  conveyance  1766 

deed  as  evidence   1764,  1765 

execution  of  deed  to  county. ...  1755 

issuance  of  deed   1763 

lien  of  purchaser   1762 

list  of  sales  certified  to  cities, 

etc.  ..1762 

mistakes  in  ownership  not  fatal.  1789 
notice  appended    to  delinquent 

list  1744 

period  of  publication  1745 

postponement       and  adjourn- 
ment 1751 

protest  for  invalidity  of  assess- 
ment  1790 

publication   of   delinquent   list.  1743 

—affidavit  of   1748 

— amendments  and  corrections .  . 

 1785,  1786 

— to  designate  time  and  place. .  .1746 
refusal  of  purchaser  to  pay....  1758 

re-sale   1757 

rights  of  cities,  etc.,  on  delivery 

of  deed  to  county  1756 

redemption,  by  certificate  holder.  1772 
— from  purchase  by  county. ...  1773 

— from  sale  to  county   1754 

— how  made   1771 

— notice  to  certificate  holder. ..  1776 

— time  for   1770 

sales  of  partial  tracts   1752 

sales  to  county   1752 

— subsequent  assessment   1754 

time  and  place  of  sale   1747 

settlements  of  officers 

addition  of  penalty  to  delinquent 

list   1742 

annual    settlement    of  revenue 

officers   1822 

comparison    of  delinquent  lists 

with  assessment  book   1741 

— annual  comparison   1768 

county  treasurer  to  file  copy  of 

auditor's  report   1803 

— to  settle  with  state  officers  . .  1795 
entries    by    state    auditor  on 


Section 

REVENUE — Contd. 

county  auditor's  report  1802 

final  settlement  of  auditor  and 
collector   ,  1769 

liability  of  auditor  for  neglect  to 
report   1801 

— of  county  treasurer  for  neg- 
lect 1798 

neglect  of  assessor  to  make  set- 
tlements  1818 

quarterly  settlements  of  county 
treasurer  with  state  officers.  .  1796 

report  by  county  auditor.  .1799,  1800 

taxation  of  mines 

assessment  book   1870 

assessment  without  statement ..  1869 

collection  of  tax  1872 

equalization  of  assessments  1871 

examination  of  books  and  ac- 
counts  1868 

false  statement  of  profits,  pen- 
alty  1868 

general  duties  of  officers   1871 

net  profits  defined   1864 

statement  of  net  profits.  .1865,  1866 
valuation  of  mines  for  taxation.  1863 

REVERSION 

conveyance  of,  attornment  unnec- 
essary  3118 

owner  may  recover  for  injury 
by  life  tenant   3088 

REVIEW,  WRIT  OF 

application  and  order  to  show 

cause   4963 

contents  of  writ   4965 

defective  return   4969 

designation   4961 

extent  of  review   4968 

grant   without  notice   4963 

hearing   4969 

— at  chambers  3890,  5000 

how   directed   4964 

judgment   4969 

judgment  roll   4971 

jurisdiction  of  district  court. ..  .3830 
— of  supreme  court,  5,  9 

— same   3816 

new  trials  and  appeals  5006 

rules  of  practice   .5005 

remittitur  4970 

service  4967 

stay  of  proceedings  4966 

when  granted   4962 

REVIVAL 

of  judgment,  failure  of  title  af- 
ter execution  sale  4498 

repeal  does  not  operate  as   17 

REVOCATION 

of  wills,  see  Wills 

of  power  of  attorney  3162 
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Section 

REVOCATION — Contd. 

of  proclamation  of  insurrection.7408 
power   of,   when    deemed  exe- 
cuted  .3166,  3167 

REWARDS 

acceptance  for  making  appoint- 
ments 6387 

account  of  rewards  offered  by 

governor   92 

for  apprehending  escaped  con- 
vict 8500 

— approval  of  claim  .  8501 

for  fugitive  from  justice  8415 

governor  may  offer   90 

in  extradition  proceedings,  offi- 
cer not  to  receive  8426 

receipt  by  executive  officers ....  6383 
receipt  by  judicial  officers  6432 

RIGHT  OF  WAY 

see  Eminent  Domain 

for  irrigating  purposes,  see  Irri- 
gation Districts;  Water  Rights 
and  Irrigation 

for  mining  purposes,  see  Mines 

across  state  lands,  see  State 
Lands 

for  specific  purposes  and  corpo- 
rations, see  specific  heads  e. 
g.  Electric  Power  Companies; 
Railroad  Corporations;  Tele- 
graph and  Telephone  Compa- 
nies; Water  and  Canal  Cor- 
porations, etc. 

RIOT 

definition   6950 

neglect  of  officers  to  disperse.  .6956 

presence  at,  penalty   6955 

punishment   6951 

suppression 

arrest  of  rioters  7404 

certificate    of    persons  resisting 

process   7401 

command  of  armed  force  7405 

command  to  disperse  7403 

disobedience  of  proclamation . . .  7407 
justifiable  homicide  in  suppress- 
ing  6570 

militia  may  be  called  out  7402 

officers  may  command  assist- 
ance 7400 

proclamation  of  insurrection. .  .7406 
revocation  of  proclamation. ..  .7408 
RIVERS 

obstruction  of  a  nuisance.  3656,  6910 

ROAD  DISTRICT 

see  Contract  Road  Districts 

— Good  Road  Districts 

cities  and  villages  are  districts.  893 

creation  and  alteration   883 

special  road  tax  in  district.  .901-906 


Section 

ROAD  FUND 

poll  taxes  in  contract  district, 

how  applied    892 

sum  set  apart  for  general  road 
purposes   887 

expenses  payable  from  fund 

bridge  expenses   936,  939 

compensation  of  overseers   885 

damages  on  establishing  roads. . .  927 

items  payable  to  fund 

damages  awarded  for  highway  ab- 
sorbed by  toll  road  988 

highway-  penalties   ,  958 

license  money   1837 

— for  toll  bridge  or  ferry  1026 

money  received  from  forest  re- 
serve   122 

per  capita  tax  in  contract  dis- 
trict  894 

property  road  tax   900 

toll  bridge  and  ferry  penalties 
 1027,  1040 

ROAD  OVERSEERS 

bond  and  oath    884 

compensation    885 

— for  inspecting  toll  roads  ....1012 

election    884 

in  cities  and  villages    893 

penalty  for    failure    to  report 

and  settle  for  money  collected.  915 

removal  from  office    884 

duties  relating  to  road  taxes 

to  add  omitted  names  to  road  poll 
tax  list   899 

to  give  receipts  for  labor  un- 
der special  tax   904 

— for  excess  labor  under  spe- 
cial tax   906 

to  give  notice  to  perform  labor 
under  special  tax    903 

to  list  persons  liable  to  road  poll 
tax    894 

to  require  labor  or  collect  com- 
mutation fee    898 

duties  relating  to  toll  roads 

to  complain  to  county  attorney, 

when   1011 

to  examine  roads   1008 

to  give  notice  of  defects  1010 

to  inspect  road  on  completion. .  .996 

miscellaneous  duties 

charge  of  bridges    936 

duties  in  general   885 

reports  as  to  road  poll  tax. 912,  913 

reports  on  bridges    942 

settlements  for  money  received.  914 

to  collect  penalties    958 

to  make  complaint  against  per- 
sons flooding  roads   7139 
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ROAD  OVERSEERS — Contd. 

to  post  notices  on  bridges   956 

to  remove  encroachments ....  943-947 

— fences  from  roads    932 

to  repair  ditches  and  culverts..  952 
to  tender  award  of  damages  to 
non-consenting  land  owner...  925 

ROAD  TAXES 

apportionment  to  good  road  dis- 


tricts  1058 

county  commissioners  to  levy. . .  882 

— to  levy  property  tax   896 

levy  of  property  tax   900 

militiamen  exempt    70C 

poll  taxes 

acceptance  of  excuse  no  exemp- 
tion   911 

amount  of  tax    894 

collection  by  road  overseer  ....  884 

— in  contract  districts   892 

commissioners  to  provide  blank 

receipts    897 

day's  labor,  idleness,  substitutes.  909 

delinquency    910 

employers  liable  for  employees' 

tax    908 

overseer  to  list  persons  liable. .  895 
— to  add  omitted  names  to  list. .  899 
— to  require  labor  or  collect  com- 
mutation fee   898 

per  capita  tax  in  contract  dis- 
tricts   894 

reports  of  overseer  912,  913 

seizure  and  sale  of  delinquent's 

property    866 

settlements  of  road  overseer. . . .  914 
work  to  be  done  in  district...  907 

special  taxes 

collection  of  delinquent   905 

duties  of  auditor    902 

excess  labor    906 

for    construction    or    repair  of 

roads  and  bridges   937 

funds  realized,  how  applied....  905 

levy  of    901 

notice  to  perform  labor  in  lieu  of  903 
receipts  for  labor  performed  904 


ROADS 

see  Bridges 

— Contract  Road  Districts 

— Good  Road  Districts 

— Highway  Commission 

— Road  Districts 

— Road  Fund 

— Road  Overseers 

— Road  Taxes 

— Toll  Bridges  and  Ferries 
— Toll  Roads 

abandonment  as  highways   876 

abutter  may  construct  sidewalks  879 


refer  to  constitution] 

Section 


ROADS — Contd. 

— may  plant  trees    880 

become  highways  when    875 

bridges  and  culverts  over  ditches  951 
bridges  and  culverts,  repair  by 

overseer    952 

conveyance  of  land  bounded  by. 3119 
duties  of  county  commissioners.  882 

gates,  penalty  for  opening  949 

highways  defined    874 


inspection  by  commissioners..  882a 
ownership  of  fee,  presumption. 3091 
public  acquires  only  easement.  .878 
record  of  highway  proceedings.  877 
rights-of-way  over  state  lands.  1637 
special  tax  for  repair  or  con- 


st^vHoTi    937 

trees  belong  to  land  owner   878 

wnen  xoaua  become  highways...  874 

laying  out,  altering  and  dis- 
continuing 

approval  of  viewers'  report...  925 

award  of  damages    925 

awards  payable  from  road  fund.  927 

bond  for  costs   918 

— for  expense  of  survey    935 

condemnation  of  right-of-way. .  926 

crossings  with  railroads    931 

hearing  on  viewers'  report  ....  924 

passageways  for  stock    961 

petition  for  road    916 

— contents    917 

private  roads,  how  established. . .  929 

record  of  title  papers    930 

removal  of  fences   932 

restrictions  on  line  of  roads . . .  922 
turning    roads    across  private 

lands    933 

viewers,  appointment    919 

— compensation   923 

— dispensed  with,  when    934 

— report    921 

width  of  roads   928 

— duties  and  oath   920 

— across  streams   960 

leasing  roads 

advertisement  for  bids    965 

bond  to  accompany  bids   966 

— qualifications   of   sureties....  968 

commissioners  may  lease  roads.  964 

cancellation  and  forfeiture   974 

conditions  of  lease    978 

condition  of  road   969 

consideration  of  bids    977 

contents  of  order  and  bid   976 

contract  of  lease  and  bond   967 

evasion  of  toll    971 

exemptions  from  toll    973 

liability  to  labor  not  discharged.  979 

liability  to  toll    975 

rates  of  toll    971 


1068 


GENERAL  INDEX 


Roads— Sales 


[sections  below 
Section 
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road  deemed  a  county  road ....  972 
toll  gates   970 

obstructions  and  injuries 

damages  by  livestock   962 

encroachments,     abatement  by 

overseer    947 

— abatement  by  action    946 

— notice  to  remove    944 

— penalty  for  non-removal   945 

— to  be  removed   943 

flooding  with  water,  penalty.  . .  .7139 

fallen  trees,  removal    954 

felling  trees  on  highway   955 

gates,  when  allowable    948 

injury  to  guidepost   953 

— to   shade  trees    ............  957 

malicious  injuries  7133 


— to  milestones  and  guide  posts. 7135 
obstruction  or  injury,  penalty.. 

 950,  7138 

— by  waterworks  prohibited  ...2841 
penalties  payable  to  road  fund.  958 

use  of  roads 

by  electric  power  companies . . .  2837 
by  telegraph  and  telephone  com- 
panies 2833 

by  toll  bridges   1032 

by  water  and  canal  companies.  .2840 
racing  with  teams,  penalty. .6928 

ROBBERY 

assault  with  intent  to  commit. 6703 


definition   6590 

fear,  when  sufficient   6591 

punishment   6592 

venue  of  prosecution   7 488 

ROLL 

see  Judgment  Roll 

for  tax  roll,  see  Revenue 

ROUT 

definition  6952 

neglect  of  officers  to  disperse . . .  6956 

presence  at  6955 

punishment   6954 

RULES  OF  COURTS 

courts  may  make   3863 

when  effective   3864 

RUNNING  BRAND 

use  or  possession  of  iron,  pen- 
alty 6868 

SALARIES 

of  municipal  officers  not  to  be 

changed  during  term  2280 

of  state  officers,  when  payable.  276 
when  title  is  contested   277 

of  specific  officers 
adjutant  general   714 


3800  in  vol.  1] 

Section 


SALARIES — Contd. 

adjutant  general's  clerk.  ....  714 

assessor  2118 

bank  commissioner    192 

clerk  of  district  court   2118 

clerk  of  supreme  court    29-0 

city  officers,  how  fixed   2187 

commandant  of  soldiers'  home.  .  795 
commissioner  of  immigration ..  1418 

coroner   2118 

county  officers,  18,  7 

court  reporter   3981 

county  auditor   2118 

county  commissioners   2117 

county  superintendent  2118 

county  surveyor   2118 

county  treasurer   2118 

crier,  bailiff  and  messenger ...  .3822 
dairy,  food  and  oil  commission- 
er ....... .  1120 

game  warden  and  deputies  ....  197 

insurance  commissioner    167 

law  librarian    834 

legislative  employees    77 

Lewiston    deputy    clerk   of  su- 
preme court    221 

librarian  of  historical  society.  . .  850 
medical  superintendent  of  insane 

asylum  761 

mine  inspector    199 

penitentiary  officers   8474 

probate  judge   2118 

prosecuting  attorney   2118 

recorder  2118 

register  of  land  board   1563 

secretary  of  dairy,  food  and  oil 

commissioners    .  . .  1120 

secretary  of  livestock  sanitary 

board  1154 

sherirr   2118 

state  chemist   1122 

state  elective  officers    274 

state  engineer    153 

state  examiner  receives  no  sal- 

-  ary   170 

state  land  commissioner  1564 

supreme  and  district  judges...  275 
superintendent  of  fish  hatcheries  862 
veterinary  surgeon  1158 


SALES 

under  chattel  mortgage,  see 
Chattel  Mortgages 

of  real  property  generally,  see 
Conveyances  and  references 
there  given 

of  decedents'  property,  see  Dece- 
dents' Estate 

on  execution,  see  Execution 

on  foreclosures,  see  Foreclosure 

of  ward's  property,  see  Guardian 
and  Ward 

under  pledge,  see  Pledges 
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Section 

SALES — Contd. 

in    partition    proceedings,  see 

Partition 
of  State  Lands,  see  State  Lands 
conditional     sale     of  railroad 

equipment    ............ .2827-2829 

delivery,  where  made   3329 

expense  of  transportation   3330 

lien  of  seller  for  purchase  price.3444 
notice  of  election  under  option.. 3328 

of  livestock  by  brand   1236 

record  of  lumber  sale   1503 

seller  as  depository   3331 

warranty  in  sale  by  sample. .  .3325 

— of  provisions   3327 

— of  quality  and  quantity  3326 

— of  title  to  personal  property. 3324 

SALES  IN  BULK 

definition   3335 

false  statement  of  vendor  is  per- 
jury  3334 

notice  to  creditors  of  vendor ....  3333 
vendor  to  make  statement  of  in- 
debtedness  3332 

SALOON 

see  Intoxicating  Liquors 

permitting  minors  in   6784 

SAMPLE 

warranty  in  sale  by   3325 

SANITY 

see  Inquisition  into  Sanity 

who  deemed  sane   6315 

SATISFACTION 

of  chattel  mortgages,  see  Chat- 
tel Mortgages 
of  judgment,  see  Judgment 
of  liens,  see  Liens 
of  mortgages,  see  Mortgages 

SAVINGS  BANKS 

see  Banks  and  Banking 

SAW-LOGS 

for  lien  upon  saw-logs,  see  Me- 
chanic's  Lien 

SCAB 

see  Sheep 

SCALP  FUND 

how  created   1936 

transfer  of  unexpended  balances.1938 

SCHEDULE 

of  insolvent's  liabilities,  see  In- 
solvency 

SCHOOL  DISTRICT  BONDS 

calling  bond  election    642 

conduct  of  election   643 

issuance  and  registration    643 

liability  of  district   645 

neglect  of  trustees  to  pay  over 


Section 


SCHOOL    DISTRICT  BONDS— 

Contd. 

money   650 

notice  of  sale  -  644 

of  independent  districts.  . .  .  .650-661 

payment  of  interest   648 

printing  of  bonds    649 

purposes  of  issue    642 

redemption    647 

sinking  fund,  investment   646 

tax  levy  to  pay  bonds   646 

SCHOOL  DISTRICTS 

see  Schools 

SCHOOL  FUND 

apportionment  by  co.  supt  605 

— by  state  supt   604 

conveyance    in    satisfaction  of 

school  fund  mortgage   1641 

foreclosure  of  mortgages  1642 

loan  of  restricted,  9,  11 
of  what  consists,  9,  4 

school  lands  601,  602 

state  auditor  to  keep  separate 

accounts   104 

to  remain  intact,  9,  3 

items  payable  to  fund 

fines  and  forfeitures  603,  8440 

— against  assessor  for  omitting 

names  from  poll  tax  book. . .  .1858 
— against   county   attorney  for 

neglect  to  sue  assessor  1817 

— against  mine  owners   205 

— against  officers  failing  to  make 

reports    281 

— against  officers  violating  provi- 
sions governing  sale  of  pam- 
phlet publications   343b 

— against  railroads  for  failing  to 

keep  hide  of  animal  killed  ...2820 
— against  recorder  for  failure  to 

properly  record  instrument. .  .2074 
— against      Indians  carrying 

arms   7217 

— for  neglect  of  assessor  1815 

— for  neglect  to  deliver  water  for 

irrigation   ...7149 

— for  not  sending  children  to 

school   637 

— for  permitting  stallions  to  run 

at  large   1285 

— for  usury   1540 

— for  violation  of  optometry  law.1382 
— under  marriage  license  law.  ..2639 

— under  Sunday  rest  law  6828 

license  money  payable  into  fund.  1837 
moneys  of  intestate  dying  with- 
out heirs  5702 

— received  from  forest  reserve..  122 
— withheld  from  non-complying 

districts    606 

proceeds  of  property  not  claimed 
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Section 


SCHOOL  FUND — Contd. 

by  sucession  \  ....5717 

—of  sale  of  estrays, ..........  .1299 

— of  sale  of  floating  timber. ....  871 

— of  sale  of  Indians'  firearms.  .7218 
— of  sale  of  property  of  lapsed 

districts    620 

— of  sale  of  roving  stallions ....  1287 
— of  sale  of  trespassing  animals .  1297 

—of  school  lands  601,602 

unclaimed  bank  deposits  2997 

SCHOOL  LANDS 

see  State  Lands 

SCHOOL  OF  MINES 

mine  inspector  to  collect  speci- 
mens for  201 

SCHOOLS 

see  Academy  of  Idaho 
—Board  of  Education 
—County  Superintendent 
.  — Industrial  Training  School 
— Normal  Schools 
— School  District  Bonds 
— School  Fund 

— Superintendent  of  Public  In- 
struction 

-—Teachers*  Institutes 

— Text  Books 

— University  of  Idaho 

board  of  eaucation  tu  supervise, 
9,  2 

census  of  school  children   625 

legislature  to  establish  system, 
9,  1 

probation  officers,  appointment 
and  powers   8336c 

compulsory  education 

children  to  attend  school,  excep- 
tions  8336 

— failing  to  attend  deemed  dis- 
orderly  8336a 

compulsory  attendance  may  be 
required,  9,  9 

— at  district  schools   632 

— at  government  schools  633-637 

exemptions  by  county  superin- 
<     tendent   8336 

— appeal  from  superintendent's 
decision  8336 

conduct  of  school 

adjournment  for  teachers'  insti- 
tutes   640 

course  of  study  prescribed  by 

state  superintendent   567 

eighth  grade  examinations   669 

inspection  by  state  superintend- 
ent   571 

kindergartens,  establishment  .  .  .  671 
religious  test  and  teaching  pro- 
hibited, 9,  6 


Section 


SCHOOLS — Contd. 

sectarian  and  partisan  instruc- 
tion forbidden   668 

school  year  and  school  month . . .  667 
visitation  by  county  superintend- 
ent   ,.  586 

districts  and  trustees 

action  on  change  in  boundaries. .  617 
appointment  of  trustees  for  new 

districts    598 

attendance  of  non-resident  pu- 
pils ......    627 

clerk  is  custodian  of  text  books. .  581 

— records  of   625 

— to  keep  account  of  text  books.  580 

— to  take  census   625 

control  of  trustees  over  property.  625 
county  superintendent  may  order 

repair  of  property   588 

districts       are  corporations, 

powers    .  614 

election  of  trustees   622 

employment    and    discharge  of 

teachers   625 

erection  and  removal  of  school 

houses   625 

establishment  of  libraries   676 

extraordinary  indebtedness,  8,  3 

issuance  of  bonds  642-650 

joint  districts,  formation   618 

lapsed  districts   620 

meetings  of  trustees   624 

new     districts     and  changing 

boundaries   615 

not  to  lend  credit,  8,  4 
not  to  make  sectarian  appropria- 
tions, 9,  5 
notice  of  proposed  change  in  dis- 
trict   616 

punishment     of  insubordinate 

children   625 

pupils   may   attend   schools  in 

other  districts    615 

— high  schools  in  other  districts.  625 

report  of  trustees..   628 

requisition  for  text  books   579 

school  library    625 

special  tax  levy,  election.   622 

trustees  and  officers   621 

trustees  to  qualify   626 

— may  invest  surplus  money. .  . .  613 
— may  order  deficiency  warrants.  609 
— not  to  be  interested  in  con- 
tracts  625 

— to  exclude  diseased  pupils. . . .  664 
— to  furnish  list  of  school  chil- 
dren  632 

— to   furnish  teacher's  register 

and  blank  report   629 

— to  investigate  child  labor  1473 

— to  provide  fire  escapes,  when.  .1552 
— to  provide  flag   626 
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Section 

SCHOOLS — Contd. 

— to  report  delinquents  8336d 

vacancies  in  trustees,  how  filled.  598 

■  *  finances 

accounts  of  county  superintend- 
ent   607 

accounts    of    county  treasurer 

with  school  districts   606 

apportionment  by  county  super- 
intendent   605 

— for     pupils     attending  high 

schools  in  other  districts   625 

— for  new  district   619 

assessment  and  collection  of  spe- 
cial taxes    623 

countersigning  orders  for  war- 
rants   610 

county  auditor  to  draw  warrants.  603 

county  school  taxes   603 

county  superintendent  to  counter- 
sign warrants    607 

deficiency  warrants  for  expenses.  609 
distribution     of     state  school 

money    604 

interest  on  unpaid  warrants. . . .  612 
investment  of  surplus  money....  613 

issuance  of  warrants   611 

levy  of  tax  in  lapsed  districts..  620 
voting  special  taxes   622 

prevention  of  disease 

exclusion  of  persons  exposed  to 

disease   1104 

precautions  against  disease.  .663-606 

teachers 

abuse  of,  penalty  7211 

certificates  not  to  be  granted  to 

aliens    594 

county  certificates    591 

— grades    592 

— records  of   596 

— revocation    595 

— to  normal  and  college  gradu- 
ates   593 

diplomas  equivalent  to  teaching 

experience    562 

employment  and  discharge   625 

examinations  by  county  superin- 
tendent   590 

— expenses  of    599 

— questions    prepared   by  state 

superintendent    568 

exempt  from  jury  duty  3943 

fees   for   state   certificates  and 

diplomas    561 

;  general  duties    630 

monthly  meetings  with  county 

superintendent   585 

register-  and  report   629 

state  certificates  and  diplomas.  .  561 

— revocation  of   564 

suspension  of  pupils   630 


Section 

SCHOOLS — Contd. 

teachers  without  certificates  not 
to.  receive  pay   631 

to  attend  institutes   639 

to  report  children  failing  to  at- 
tend school    632 

university  graduates  entitled  to 
certificates   563 


SCIRE  FACIAS 

writ  abolished 


4611 


SCRIP 

officers  not  to  deal  in   258 

penalty  for  unlawful  purchase.  .6384 

SEAL 

see  Great  Seal 
— Official .  Seal 

authentication    of    foreign  affi- 
davit 6058 

certificate  of  proof  of  will  must 

bear  seal  5313 

clerk  of  court  must  keep  3874 

corporate   or  official   seal,  how 

affixed  3318 

distinction  as  to  sealed  instru- 
ments abolished   3319 

how  made   5989 

includes  impression  on  paper...  13 
insolvent's    certificate    of  dis- 
charge must  bear  seal  5917 

of  courts   3873 

— when  used   3875 

public  and  private,  defined  5989 

summons  must  bear  4140 

writs  of  habeas  corpus  to  bear.  .8370 

SEAL  OF  STATE 

see  Great  Seal 

SEARCH 

see  Searches  and  Seizures 
of  accused  persons  for  danger- 
ous weapon   8409 

SEARCH  WARRANT 

affidavit  of  probable  cause  8392 

contest  of  warrant  8406 

— restoration  of  property  8407 

copy  of  inventory  8405 

defined   8390 

depositions  to  state  facts  8394 

disposition  of  property  8403 

,  examination  of  complainant  and 

witnesses   8393 

execution  under  gaming  law.  . .  .6854 

form   8396 

grounds  for  issuance  8391 

issuance   8395 

malicious  procurement,  penalty. . 6533 

receipt  for  property  taken  8402 

return   8  m 

— of  papers  to  court  8403 

service   8397 

—at  night  . . . . ;  84Q0 
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Section 

SEARCH  WARRANT— Contd. 

— breaking  open  doors. ..  .8398-8399 
time  for  executing  warrant  8401 

SEARCHES  AND  SEIZURES 

illegal  seizure,  penalty  ,  .6513 

of  gaming  devices  6853 

of  obscene  articles  6841 

of  opium  utensils..  6830 

unreasonable  prohibited,  1,  17 

SEAT  OF  GOVERNMENT 

election  to  locate,  10,  3 
located  at  Boise,  10,  2 
— same  


22 


SECRETARY  OF  STATE 

bond   101 

election  of,  when  held   349 

expenses  274 

qualifications,  4,  3 
salary,  4,  19 

— same    274 

temporary  inability,  acting  offi- 
cer   332 

to  reside  and  keep  office  at  Boise.  252 
vacancy  filled  by  appointment, 
4,  6 

— who  to  take  possession   330 

duties  relating  to  corpora- 
tions 

to  file  affidavit  of  paid-up  capital 
by  guaranty  and  trust  com- 
pany  2963 

to  file  articles  of  incorporation.  .2719 

— of  church  corporations  3019 

—-of  foreign  corporations. ....  .2792 

— of  livestock  insurance  com- 
panies  2925 

■ — of  mutual  co-operative  insur- 
ance companies   2906 

— of  surety  and  fidelity  com- 
panies    2939 

to  file  certificate  extending  ex- 
istence of  corporation  2788 

■ — of  consolidation  of  railroads.  .2800 
— of  proposed  extension  of  rail- 
road .  2801 

to  file  impress  of  seal  of  corpora- 
tions sole  3023 

—railroad  map  and  profile  2803 

— receipt  for  surety  company  li- 
cense fees   2942* 

- — resolution    of    guaranty  and 

trust  company  accepting  law.  .2962 
to    furnish   blanks    for  annual 

statement  of  corportaions. . .  .2784 
to  issue  certificates  of  incorpora- 
tion  "...2719 

— of  institutions  of  learning. ..  .3030 
— of  amendment  of  articles. ..  .3031 
—of  mutual  co-operative  insur- 
ance Companies  2906 

to  record  articles  of  incorpora- 


Section 

SECRETARY  OF  STATE — Contd. 

tion,  etc.   2721 

to  require  payment  of  license  fee 

by  corporations  2786 

duties  relating  to  elections 

to    certify    to    county  auditor 

names  of  nominees   389 

— nominations  to  fill  vacancies..  391 
— proposed  constitutional  amend- 
ments .......   356 

to  distribute  copies  of  election 

law    345 

to  file  certificates  of  nomination 

to  state  offices   384 

—to  fill  vacancies   391 

to  issue  certificates  of  election . .  455 
to  prepare  certificates  of  presi- 
dential electors   459 

to  preserve  certificates  of  nomi- 
nation   387 

— evidence    in    certain  election 

contests   51,57 

to  record  determination  of  state 

board  of  canvassers    455 

to  transmit  list  of  members  to  ■ 

legislature   456 

fees 

for  commission  of  commissioner 

of  deeds       . . .   249 

for  duplicate  notary's  certificate.  235 
for  filing  articles  of  water  users' 
associations   ................ 2842 

for  notarial  commission   233 

for  recording  conditional  sale  of 

railroad  equipment  2828 

— labels  and  trade  marks  1451 

schedule  of  fees  99, 100 

filing  official  oaths  and  bonds 

to  file  bond  of  assistant  veterin- 
ary surgeon  1164 

— of  court  reporter  3981 

— of  register  of  land  board  1563 

— of  state  engineer.   152 

• — of  state  examiner   170 

— of  veterinary  surgeon  1158 

to  file  oath  and  bond  of  insur- 
ance commissioner   163, 164 

— of  notaries   233 

— of  state  superintendent   565 

— of  water  commissioners  3272 

to  file  oaths  of  office   272 

— of  academy  trustees   546 

— of  board  of  horticultural  in- 
spection 1310 

— of  commissioners  of  deeds....  246 
— of  livestock  sanitary  board...  11 53 

■ — of  normal  trustees  501,517 

— of  state  engineer   151 

filing  miscellaneous  papers 

to  file  appointments  to  fill  va- 
cancies v:  i ;  i   328 
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Section 

SECRETARY  OF  STATE — Contd. 

— impress  of  official  seals  336 

— impress  of  seal  of  bank  com- 
missioner   193 

to  file  order  establishing  drain- 
age district  2448 

member  of  boards 

of  board  of  canvassers  450 

of    dairy,    food   and    oil  com- 
missioners  1114 

of  education,  9,  2 

— same   .    558 

of  equalization,  7,  12 

— same    1702 

of  examiners    144 

of  pardons,  4,  7 

—same  8249 

of  capitol  trustees   86 

of  land  board,  9,  7 

— same   1558 

of  prison  board,  4,  18;  10,  5 

— same   8461 

of  soldiers'  home  trustees   794 

of  state  library  commission  672 

miscellaneous  duties 

approval    of    state  depository 

bonds  and  securities  127, 129 

custody  of  great  seal,  4,  15 

— same   94 

custody  of  laws  and  papers .   94 

distribution    of    statutes  and 

journals   96-98 

duties  in  general   95 

may  administer  oaths  6127 

to  be  served  with  summons  in 
action  to  quiet  title  against 

transfer  tax  1897 

to  countersign  grants,  4,  16 
to  deliver  contest  papers  to  legis- 
lature   54 

to  fix  rate  of  interest  to  be  paid 

by  state  depository   127 

to  furnish  transfer  tax  books. .  .1892 
to  investigate  state  depositories 

and  securities    131 

to  issue  certificate  to  medical  ex- 
aminers  1341 

to  notify  prosecuting  attorney  of 

failure  of  officers  to  report...  281 
to  pass  on  supplies  for  institu- 
tions   865 

to   preserve   proposed  constitu- 
tional amendments   69 

to  print  legislative  journals   70 

to  receipt  for  legislative  bills 

and  papers   79 

to  receive  and  distribute  reports 

of  state  officers   280 

to  record  conditional  sales  of  rail- 
road equipment  2828 

— labels  and  trade  marks  1451 


Section 

SECRETARY  OF  STATE — Contd. 
to  sign  commissions  of  officers..  265 
to   take   possession   of  certain 

offices  in  case  of  vacancy  330 

to  transmit  copy  of  law  to  com- 
missioner of  deeds  248 

to  provide  offices 

for   commissioner   of  immigra- 
tion  1418 

for  insurance  commissioner   162 

for  register  of  land  board  1562 

for  state  engineer   150 

SECRET  FRATERNAL  ASSOCI- 
ATIONS 

see  Fraternal  Insurance  Societies 

SECURITY 

see  Bail 
— Bonds 
— Liens 
— Mortgages 
• — Pledge 
— Sureties 

assignment  of  debt  carries  se- 
curity  3398 

defined  in  county  depository  law. 2017 

— in  state  depository  law   130 

deposit  to  secure  county  funds.  .2017 

— to  secure  state  funds  127-136 

for  board  of  civil  prisoners  8540 

for  payment  of  alimony  2665 

SECURITY  FOR  APPEARANCE 
OF  WITNESSES 

after  preliminary  examination . . 
 7584-7587 

failure  to  give,  conditional  ex- 
amination  7588 

forfeiture   8154 

SECURITY  FOR  COSTS 

see  Costs 

SECURITY     TO     KEEP  THE 
PEACE 

action  on  security  7391 

breach  of  security.  7390 

commitment  for  refusal  7386 

discharge  of  accused  7384 

discharge  on  giving  7386 

— after  commitment  7387 

duration  of  security  7385 

evidence  of  breach.  7392 

examination    of    informer  and 

witnesses   7281 

filing  of  security  .7388 

form  of  security  7385 

for  threatened  assaults  7389 

hearing  of  controverted  charge.  .7283 
information    of    threatened  of- 
fense 7380 

provisions  of  law  exclusive  7393 

warrant  of  arrest  .7382 
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Section 


SEDUCTION 

corroborating  evidence  7869 

for  prostitution  6770 

plaintiff  in  action  for. ...  .4097-4098 

trial  private  when  3861 

venue  of  prosecution  7486 

SEIZURES 

see  Searches  and  Seizures 

SELF  DEFENSE 

as  justification  for  homicide. ..  .6570 

SELLER 

see  Sales 

SEMINARIES 

see  Institutions  of  Learning 

SENATE 

see  Legislature 
— Senators 

concurrence  in  nomination  of 
officer    263 

officers  and  employees,  appoint- 
ment, duties  and  compensation. 
 75-84 

senatorial  districts   25 

to  try  impeachments  7426 

SENATORS 

see  Legislature 
— Senate 

election  of,  when  held 
term  of  office  


Section 


349 
34 


SENTENCE 

see  Judgment 

SEPARATION 

custody  of  child  during  2698 

SEPARATE  PROPERTY 

succession  to   .5711 

of  husband 

defined  ..2679 

investment  of  by  sole  trader  5853 

liability  for  wife's  ante-nuptial 
debts    2684 

of  wife 

conveyance  of   ..3107-3108 

defined  .  2676 

disposition  by  will  5726 

earnings  while  separated  from 

husband  2683 

inventory  2681 

— effect  of  record  2682 

liable  for  support  of  infirm  hus- 
band 2688 

liability  for  ante-nuptial  debts.. 2685 
management  and  disposition. ..  .2677 
power  of  attorney  to  convey. . .  .3109 

SEPARATE  TRIAL 

of  joint  defendants  7860 


SERVANT 

see  Child  Labor 
— Labor 
— Wages 

for  liens  of,  see  Mechanics'  Liens 
homicide  in  defense  of  6570 

SERVICE 

see  Publication 
— Return 
— Summons 

appearance  equivalent  to  4149 

by  .  mail,  how  made  4891 

— when  authorized  4890 

by  telegraph  ...   4895 

constable  to  make.  2105 

coroner  to  serve,  when  2039 

elisor  to  serve,  when  2040 

not  required  after  default  4892 

of  accusation  against  officer  for 

removal  7447 

of  affidavit  of  notice  and  sale 

under  chattel  mortgage  3414 

of  bench  warrant  7652 

of  citation   5660 

— on  absconding  executor  5381 

of  coroner's  warrant  8386 

of  criminal  subpoena  8150 

of    criminal    summons  against 

corporation   8224 

of  memorandum  of  costs  4912 

of  notice  of  appeal  4808 

— from  justice's  court  4838 

— from  justice's  court,  criminal. 8321 

— in  criminal  case  8046-8047 

— in  probate  matters  4834 

of  notice  of  application  for  bail. 8106 

of  notice  of  impeachment  7429 

— of   application   for  discharge 

from  civil  arrest  5077 

—of  motion  4882 

— of  motion  to  tax  costs  4912 

— in  unlawful  detainer  5094 

of  notices  and  papers  4889 

of  papers  on  sheriff   .2038 

of  process  in  election  contest. . .  .5041 

— on  municipalities   2273 

of  search  warrant  8397-8401 

of  summons   4143-4144 

— by  publication   ...4145-4146 

— proof  of  4148 

of  warrant  of  arrest  by  tele- 
graph  7553 

of  writ  of  habeas  corpus .......  8345 

— may  be  served  at  any  time. . .  .8369 

— of  mandate  4988 

— of  review  4967 

on  attorney  after  appearance . . .  4893 

on  foreign  corporations  2792 

— assessment  life  companies. . .  .2886 
— fraternal  insurance  companies.2893 

— insurance  companies   2883 

— surety  and  fidelity  companies. 2939 
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Section 

SERVICE — Contd. 

on  joint  defendants  4147 

on  non-resident  after  appear- 
ance, how  made....  .4893 

on  partners  or  business  associ- 
ates  4112 

on  sheriff,  of  papers  for  prisoner.8537 
sheriff  to  make  2024 

SET  OFF 

see  Counter  Claim 

in  actions  by  state   109 

of  value  of  improvements  in 
ejectment,  etc  4541 

SETTING  ASIDE  INDICTMENT 

grounds  7730 

— after  challenge  to  panel  sus- 
tained  7612 

hearing  and  disposition  of  mo- 
tion 7732 

order  for  resubmission  of  charge.7733 
order  no  bar  to  future  prosecu- 
tion  7734 

waiver  of  objections  7731 

SETTLEMENT 

of  accounts  with  state,  see 
Accounts 

of  accounts  of  officers,  see  specific 
heads,  e.  g.  County  Auditor; 
County  Treasurer,  etc. 

of  accounts  of  executors  and  ad- 
ministrators, see  Executors  and 
Administrators 

SEWERS 

assessment  of  cost  of  improve- 
ment  2353 

bonds  may  be  issued  for. .  .2315,2353 
cities  and  villages  may  construct.2342 

contract  for  construction  2354 

installment  payment  of  assess- 
ments  2361-2371 

powers  of  city  over  system  2359 

regulation  of  system  2358 

validation  of  prior  assessments 
and  bonds   2360 

committee  for  construction 

appointment   2343 

chairman  and  clerk  2344 

duties  of  officers  2346 

— of  chairman  2348 

—of  clerk  ...2349 

may  employ  assistants  2350 

meetings   %  2352 

powers  in  general  2351 

quarterly  statements   2357 

to  keep  maps  and  plans  2356 

to  supervise  construction  work.. 2354 

to  turn  over  system  2355 

treasurer  . . . .  2345 

vacancies,-  how  filled  2347 


Section 


SHADE  TREES 

see  Trees 

SHAM  ANSWER 

may  be  stricken  4208 

SHARES  OF  STOCK 

see  Corporations 

SHEEP 

see  Livestock 

— Marks  and  Brands 

certificate  of  health  1188 

civil  liability  for  violating  in- 
spection law  1196 

complaint  of  disease  1188 

creation  of  inspection  lines  1189 

crossing  inspection  lines  without 

certificate   1190 

driving  sheep  into  another  cor- 
ral  1193 

failure  to  dip,  penalty  1181 

granting  travel  permit  without 

inspection,  penalty   1192 

grazing  on  cattle  range,  penalty. 6872 
herders  to  give  information  to 

inspector  1196 

inspection   1188 

inspection  on  importation  1185 

importation,  notice  to  livestock 

inspectors  1185 

lambing  sheep  to  be  hand  dressed 

or  spotted  '.1180 

license  for  shearing  corral  1208 

notice  of  stray  brands  1235 

operating  shearing  corral  with- 
out license   1208 

quarantine  of  lambing  sheep. . .  .1179 
stray  sheep,  notice  to  owner. . .  .1194 
transportation  by  carrier,  certifi- 
cate of  health  1195 

travel  of  diseased  sheep,  permit.  1191 

two-mile  limit  law  1217-1219 

unlawful     importation,  seizure 

and  sale   1186 

veterinary  surgeon  may  require 

all  sheep  to  be  dipped  1182 

worrying  by  dogs,  liability  1220 

SHEEP  INSPECTOR 

see  Livestock  Inspectors 
— Veterinary  Surgeon 

SHELLEY'S  CASE 

rule  abolished   ;  3076 


SHERIFF 

bond    1987 

cannot  succeed  himself,  18,  6 
claims. against  state  for  services. 2041 

coroner  to  act,  when  2101 

delivery  of  office  to  successor. . 

...   2045-2046 

deputies,  appointment  and  com- 
pensation  2119 

— may  appoint,  when,  18,  6 
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[sections  below  3800  in  vol.  1] 


Section 


SHERIFF — Contd. 

directions  must  be  in  writing. . . 

duties  in  general  

election,  18,  6 

— when  held  . . .  

justification  under  process  

not  to  practice  law  

refusal  to  deliver  office  to  suc- 
cessor, proceedings  ....  

salary   •  •»•.••••..«.««...»••*«. 

service  of  papers  on  sheriff  

termination  of  powers  

to  keep  office  at  county  seat 
to  reside  at  county  seat.. 


«  *  •  • 


2033 
2024 

348 
2035 
1986 

2048 
2118 
2038 
2044 
1981 
1984 


custody  of  prisoners 

answerable  for  federal  prison- 
ers, when  8530 

duties  as  keeper  of  state  prison- 
ers  8487 

duty  when  served  with  paper  for 
prisoner  8537 

may  employ  guard  for  jail. . . .  .8538 

offer  to  keep  state  prisoners  in 
county  jail   8487 

oversight  of  paroled  convict. . .  .8262 

to  haVe  custody  of  federal  prison- 
ers, when  ...8529 

to  keep  county  jail..  8525 

to  notify  warden  of  convicts 
awaiting  transportation  8488 

to  observe  regulations  as  to 
labor  of  prisoners  8542c 

to  procure  and  return  prisoner 
to  testify  in  criminal  actions.  .8155 

to  receive  and  board  prisoners.  .8539 

— prisoners  from  contiguous 
county,  when   8532 

to  reconvey  insane  defendant 
from  asylum  on  restoration.  .8199 

to  remove  prisoners  in  case  of 
fire  8535 

duties  in  general 

is  peace  officer  7522 

may  command  assistance  to  sup- 
press riots  7400 

to  act  as  crier  2037 

to  arrest  persons  electioneering. 6371 

to  attend  jury  drawing  3954 

to  collect  fine  against  corpora- 
tion 8229 

to  collect  liquor  license  fee  1508 

to  command  rioters  to  disperse . .  7403 

to  conduct  jury  on  view  7878 

to  convey  delinquent  children  to 

training  school   825 

to  disarm  Indian  .....7217 

to  draw  water  from  dams  under 

order  of  court   155 

to  inquire  into  sanity  of  person 

sentenced  to  death  8013-8015 

to   keep  jury   during  criminal 


Section 

SHERIFF — Contd. 

trial   7880 

to  notify  medical  superintendent 

to  receive  insane  patients   778 

to  provide  accommodations  for 

court,  when   3872 

— jury  room  on  neglect  of  com- 
missioners. ^  7900 

to  prosecute  for  permitting  stock 

at  large  in  town  1290 

to  slaughter  diseased  animals. ..  1215 
to  take  possession  of  insolvent's 

property   5880 

—of  treasurer's  office  in  case  of 

vacancy    330 

,    enforcement  of  laws 

fish  and  game  law  7198 

gambling  law  . ....  6857 

liquor  law  1526 

Sunday  rest  law  6827 

execution  of  process 

completion    of   partly  executed 

process  on  retirement  2047 

for  civil  arrest  4246 

— custody  of  defendant  4247 

— to  return  order  of  arrest  4254 

foreclosure  of  water  contract  on 

Carey  act  land  1629 

in  claim  and  delivery  4274 

— custody  of  property  4280 

— return  of  papers  4282 

— taking  concealed  property. ..  .4279 

must  exhibit  process  2036 

of  attachment   4305,4307 

— collection  of  attached  debts... 43 12 
—collection  of  deficiency  after 

sale  4316 

— enforcement  of  judgment  4315 

— inventory  and  memorandum.  .4311 

— return  of  writ   4324 

warrant  for  commitment  of  wit- 
ness 6044 

writ  of  execution  4481 

fees  and  mileage 

execution  for  fees  2131 

for  impounding  and  slaughtering 

diseased  animals  1215 

mileage,  limitation  on  2133 

schedule  of  fees  2122 

liabilities 

for  placing  witness  under  civil 

arrest  6094 

on  escape  from  civil  arrest  4263 

permitting  escape   ••••••  2030 

— recapture  releases  liability. .  .2032 

refusal  to  levy  execution  2028 

rescue   2031 

responsibility    for    sureties  in 

claim  and  delivery  .4275 

to  garnishment  .  ,  4310-1 
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[black  face  figures 

Section 

SHERIFF — Contd. 

miscellaneous  provisions 

actions  against,  limitations  4055 

— notice  to  indemnitors  4933 

arrest  and  incarceration  of  2042 

exonerated  in  civil  arrest,  when. 4258 
judgment    against,    on  escape 

from  civil  arrest  4264 

may  mail  process  returnable  to 

another  county  2025 

recovery  against  indemnitors . . .  4933 

penalties 

failure  to  account  for  fines,  etc.. 6978 
failure  to  pay  over  money .2029,  2034 

failure  to  return  process  2027 

refusal  to  make  arrest  6510 

sales 

execution  of  deed  by  successor. 4490a 

of  insolvent's  property  5893 

of  perishable  property  on  at- 
tachment  4312 

of  stallions  running  at  large... 

 1286,1287 

of  unclaimed  floating  timber ....  869 
on  execution  4481 

service  of  process  and  papers 

Ada  county  sheriff  to  serve  sub- 
poenas for  abstracts  of  assess- 
ment books  1704 

certificate  of  service  of  sum- 
mons  4148 

justice's  court  summons  4660 

notice  of  appointment  of  elec- 
tion judges   367 

— of  proceedings  against  delin- 
quent child  8331 

— to  commence  suit  under  town- 
site  law   '  2159 

subpoenas  in  labor  arbitration .  .  1433 
— for  officers  failing  to  make  re- 
ports or  transmit  funds  281b 

summons   4143 

to  summon  election  judges  be- 
fore county  commissioners. . . .  448 

— juries  of  inquest  3966 

— jurors  for  district  court  3960 

— jury    on    claim    to  attached 

property  4314 

— physicians  to  inquire  into 
pregnancy  of  convict  sentenced 

to  death  8017 

— probate  and  justice  jury .  3963-3965 

warrant  from  police  court  2203 

writ  of  garnishment.....  4308 

SHERIFF'S  SALE 

see  Execution 

SIDEWALKS 

construction  along  highways ....  879 


refer  to  constitution] 

Section 

SIDEWALKS — Contd* 

construction  and  repair  2238 

penalty  for  using  with  teams...  879 

SIGNATURE 

admission  by  failure  to  deny. . . . 

 4200-4202 

— in  justice's  court  4720 

by  procuration   3478 

includes  mark    16 

obtaining  by  extortionate  means.7084 

SINGULAR 

includes  plural    16 

SIRES 

for  lien  for  services,  see  Liens 
certificate  to  owner  by  county 

auditor  3454 

statement    of    description  and 
pedigree  to  be  filed  3453 

SITTINGS 

of  court,  to  be  public  3860 

— private,  when  3861 

SLANDER 

see  Libel  and  Slander 

SLAUGHTER  OF  CATTLE 

preservation  of  hides  1256 

record  of  slaughtered  cattle. ...  1255 
slaughter  in  remote  places,  pen- 
alty  6869 

— of  famished  animals  6920 

— of  unbranded  cattle  6871 

violations  of  law,  penalty.  .1257,  6884 

SMELTERS 

eight  hours  a  day's  work  1464 

SOCIAL  CORPORATIONS 

see  Religious,  Social  and  Benevo- 
lent  Corporations 

SOCIETY  EMBLEMS 

fraudulent  use  of  7102 

SODOMY 

see  Crime  Against  Nature 

SOIL 

carrying  away  from  another's 
land   7158 

SOLDIERS 

not  to  be  quartered  in  houses. 
1,  12 

SOLDIERS'  HOME 

board  of  trustees   794 

commandant,  appointment,  bond 

and  salary    795 

establishment    792 

inspection    797 

lands  set  aside  for  support   793 

pension  money  of  inmates  pay- 
able to  .....    798 

persons  entitled  to  admission...  792 
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Section 


SOLDIERS'  HOME — Contd. 

physician  and  matron  

uniform  of  inmates ...... 

use  of  pension  money. . . . 


•  •  •  • 


796 
799 
798 


SOLE  TRADER 

affidavit  and  record  of  judgment. 5857 

hearing  of  application  5855 

husband  not  liable  for  debts ....  5860 

investment  of  property..  5853 

judgment  on  petition  5856 

married  woman  may  become. . .  .5850 

notice  of  application  5851 

opposition  to  application  5854 

petition  5852 

rights  and  liabilities  5858 

support  of  children.  5859 

SONGS 

singing  lewd,  in  public.  6840 

SOUND  MIND 

see  Inquisition  Into  Sanity 

who  deemed  to  have  6315 

SPEAKER  OF  0?HE  HOUSE 

may  administer  oath  to  members.  37 

may  issue  subpoenas   58 

to  act  as  governor,  when,  4,  14 
/    to  preside  in  election  contests ...  42 

SPECIAL  ADMINISTRATOR 

see    Executors    and  Adminis- 
trators ' 

SPECIAL  CONSTABLES 

appointment  by  justice. ...  .2113-2114 

SPECIAL  ELECTIONS 

see  Elections 

SPECIAL  GRAND  JURY 

see  Grand  Jury 

SPECIAL  LAWS 

restrictions  on  enactment,  3,  19 
table  of  laws  continued  in  force.  17 

SPECIAL  PARTNERSHIP 

certificate  of  partners. .  *  3338 

- — acknowledgment  and  record.. 3339 

— affidavit  of  partners  to  3340 

• — affidavit  of  publication  3343 

■ — of  change  to  be  filed  ■  with  re- 
corder  3357 

—publication  of   3342 

defective  creation  not  to  enlarge 

liability   3356 

dissolution   ...3359 

general  and  special  partners. . .  .3337 

general  partners,  authority  3345 

— liability   .  3353 

— may  sue  and  be  sued  3348 

how  formed  3336 

interests  and  profits  3350 

partnership     becomes  general, 

how   3357 

preferential  transfer  void. ....  .3352 


Section 

SPECIAL  PARTNERSHIP— Contd. 

renewal  . .  3344 

special  partners,  admission  of 

new  partners  3358 

—authority   3346 

—loans  by   3347 

—liability   3354 

—liability  for  unintentional  act. 3355 

— use  of  name  .3360 

unauthorized  withdrawal  of  capi- 
tal 3351 

when  formed   3341 

withdrawal  of  capital  forbidden. 3349 

SPECIAL  PROCEEDINGS 

see  Mandate 

— Prohibition 

— Review,  Writ  o 

costs,  to  plaintiff.   .4901 

■ — on  review   4911 

—to  defendant   4903 

definitions   4956 

designation  of  parties  4955 

jurisdiction,  of  district  court.. .  .3830 

— of  supreme  court  3816 

reference  in  4415 

rules  of  practice  5005 

SPECIAL  TERMS 

see  District  Courts 
— Probate  Court 

SPECIAL  VERDICT 

see  Verdict 

SPECIEIC  LEGACIES 

see  Legacies  and  Devises 

SPECIFIC  PERFORMANCE 

of  decedent's  contract,  see  De* 

cedents'  Estates 
of  contracts  to  convey  lots  under 

townsite  law  2168 

SPRINGS 

poisoning  6861 

STALLIONS 

see  Sires 

for  lien  for  services,  see  Liens 

not  to  run  at  large,  when  1284 

penalty  for  permitting  to  run  at 

large   1285 

running    at    large,  impounding 

and  sale  ..............  1286,  1287 

STATE 

costs  against,  how  paid  4917 

includes  D.  C.  and  territories..  16 
need  not  prepay  witness  fees .  . .  6143 
not   required   to   give   bond  in 

actions  4935 

— in  injunction  proceedings. ..  .4291 

STATE  AUDITOR 

bond    115 

deputy    116 

duties    102 
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Section 

STATE  AUDITOR — Contd. 

election  of,  when  held   349 

inspection    of    books    by  legis- 
lature   113 

is  recorder  of  brands  1227 

not  to  deal  in  scrip   258 

qualifications,  4,  3  • 
salary,  4,  19 

— same    274 

seal   114 

temporary  inability,  acting  offi- 
cer  332 

to  reside  and  keep  office  at  Boise.  252 
vacancy  filled  by  appointment, 
4,  6 

who  to  take  possession   330 

drawing  warrants 

drawing  warrant  on  disapproved 
claim,  penalty    147 

lost  warrants,  issuance  of  dupli- 
cates   106 

must  be  authorized  by  appropria- 
tion :   Ill 

order  of  drawing   105 

to  draw  warrants — 

— for  academy  claims   551 

— for   apportionment   of  school 
money    604 

— for  claim  by  non-resident  to 
decedent's  estate,  when  5648 

— for  compensation  and  expenses 
of  labor  commission  1442 

— for  compensation  of  presiden- 
tial electors    465 

— for  cost  of  appraisement  of 
state  lands  1569 

— for    costs    awarded  against 
state    4917 

— for  expenses  of  dairy,  food  and 
oil  commissioners   1117 

— of  penitentiary   , . . .  8469 

— of  state  board  of  health  1084 

— of  text  book  commissioners...  583 

— under  Carey  act  1627 

— for      highway  commission 
claims   1065 

— for  industrial  training  school 
claims    811 

— for  investment  of  proceeds  of 
state  land  1587 

— for  penitentiary  expense  ....  8474 

— for  printing  claims  of  state 
supt   571 

— for  refund  of  rent  of  state 
lands   1575 

— for    reward  for  recapturing 
convict  8501 

— for  salary  of  clerk  of  supreme 

court    220 

— of  deputy  horticultural  in- 
spectors  1313 

— of  insurance  commissioner.  167 


Section 

STATE  AUDITOR — Contd. 

— of  state  engineer    153 

— of  water  commissioners. . .  .3271 
— for    secretary    of    senate  and 

chief  clerk  of  house    79 

— for  summer  normal  claims...  544 
— for  support  of  penitentiary  li- 
brary  8512 

— for  taxes  on   lands  acquired 

by  state   1640 

— for  water  right  surveys  4620 

— on  Albion  normal  fund    521 

— on  Lewiston  normal  fund  . . .  504 

— on  library  fund    835 

— on  North  Idaho  insane  asylum 

fund    789 

— on  teachers'  institute  fund . . .  561 

duties  relating  to  revenue 

may  direct  prosecution  of  de- 
linquent revenue  officials ....  1826 

may  employ  counsel  in  prosecu- 
tion of  delinquent  revenue  of- 
ficials  1827 

may  examine  books  of  revenue 
officers   1825 

to  certify  to  county  auditors 
amount  of  tax  due  state  1716 

to  charge  county  treasurers 
with  transfer  taxes   1883 

to  credit  transfer  taxes   1873 

to  enter  statement  on  county 
auditor's  report   1802 

to  furnish  blank  tax  payer's 
statements   1684 

— forms  for  license  statements.  .1797 

to  have  assessment  books 
printed   1718 

— assessment  rolls  printed  1726 

— tax  receipts  printed  1734 

to  hold  county  treasurer  respon- 
sible for  licenses   1833 

to  issue  blank  licenses  to  insur- 
ance commissioner   2888 

to  keep  record  of  state  board  of 
equalization   1709 

to  prepare  blank  licenses  1828 

to  prescribe  forms  of  transfer 
tax  reports   1894 

to  refund  excess  transfer  tax . .  1884 

to  transmit  assessment  of  rail- 
roads, etc.,  to  county  alitor.  1715 

to  transmit    license    blanks  to 

county  treasurer  1829 

fees 

for  certified  copy  of  brand  1230 

for  recording  brand   1229 

filing  papers 

accounts  and  vouchers    110 

bond  of  secretary  of  state   101 

claim  of  sheriff  for  compensa- 
tion ;  2041 
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Section 

STATE  AUDITOR — Contd. 

duplicate  receipt  for  rental  of 
state  lands   *  1572 

— of  livestock  inspector  ...... .1175 

receipt  for  sale  of  unclaimed 
decedent's  estate  5645 

— for  surety  company  license 
fees  .2942 

— treasurer's  receipt  for  securi- 
ties of  land  board  1567 

member  of  boards 

of  board  of  equalization,  7,  12 

— same   .1702 

of  state  board  of  canvassers . . .  450 

miscellaneous  duties 

contract  for  printing  blanks..  108 
report  of  unsettled  accounts....  112 
sale  of  depository  securities ....  135 
statement  of  accounts  with  de- 
faulters   107 

to  allow  pay  of  military  officers 

serving  on  boards   728 

to  apportion  interest  on  state 

deposits  to  general  fund   128 

to  assist  state  examiner. ......  178 

to  examine  treasurer's  account. .  137 
to  issue  subpoenas  for  officers 
failing  to    make    reports  or 

transmit  funds   281a 

to  keep  account  of  school  fund. .  104 
to  keep  bonds  and  securities  of 

state  depositories  . . .   129 

to  prepare    and    distribute  fish 

and  game  licenses   7181 

to  take  possession  of  treasurer's 

office  in  case  of  vacancy  .....  330 
transfer  of  special  funds  to  gen- 
eral fund   120 

STATE  BOARDS 

of  dairy,  food  and  oil  commis- 
sioners, see  Dairy,  Food,  and 
Oil 

of  canvassers,  see  Elections 
of  dental  examiners,  see  Dentis- 
try 

of  education,  see  Board  of  Ed- 
ucation 

of  equalization,  see  Revenue 

of  examiners,  see  Board  of  Ex- 
aminers 

of  health,  see  Public  Health 

of  horticultural  inspection,  see 
Horticulture 

of  land  commissioners,  see 
Board  of  Land  Commissioners 

of  public  instruction,  see  Board 
of  Education 

STATE  BOUNDARIES 

defined  by  constitution,  17 


Section 


STATE  CHEMIST 

see  Dairy,  Food  and  Oil 
appointment  and  salary  . 


1122 


STATE  ENGINEER 

appointment,  term  of  office,  qual- 
ifications  149 

bond   152 

duties  in  general  ...........  154-160 

oath   151 

office  to  be  provided   150 

removal  by  governor   149 

reports    159 

salary  and  expenses   153 

appeal  from  decisions 

in  contest  for  cancellation  of 

permit   3256 

issuance  or  refusal  of  license.  .3265 
on  application  for  appropriation 

permit  3254 

on  question  of  completion.  3259 

refusal  to    approve    plans  for 
dams   154a 

duties 


to  approve  and    file    bond  for 
completion  of  diversion  works.3254 

to  approve  plans  of  lateral  head- 
gates  and  measuring  devices. 3286 

— vouchers  for  expenses  under 
Carey  act   1627 

to  certify  claim  for  water  com- 
missioner's compensation  3271 

to  devise  system  for  water  meas- 
urement and  distribution  ....  3241 

to  examine  and  approve  appli- 
cations for  appropriation  ...3254 

— and  map  streams   3266 

— plans  for  dams  154a 

— proof  of  application  to  bene- 
ficial use  .. .:.   3260 

— streams  in  water  suits  4620 

to  file  report  of  water  compa- 
nies 2844 

— of  water  masters   3276 

to  hear  contest  for  cancellation 
of  appropriation  permit  3256 

to  issue  certificate  of  transfer  of 
place  of  use  3264 

— water  right  license  3261 

to  investigate  benefit  to  state 
lands  resulting  from  inclusion 
in  irrigation  districts   2439 

to  keep  record  of  application  and 
filing  fees   .......  ^   3253 

to  make  examination  and  issue 
certificate  of  completion  3258 

to  make  suggestions  to  irrigation 
districts   2393 

to  publish  notice  of  proof  of 
completion   3257 

to  record  and  classify  water 
right  decrees   4622 
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Section 

STATE  ENGINEER — Contd. 

to  receive  application  for  permit 
to  appropriate  water  for  Carey 
act  lands   1617 

to  report  on  proposal  for  irriga- 
tion of  Carey  act  lands   1618 

— on  proposed  consolidation  of 
irrigation  districts  .  .2438 

— proposed  construction  by  irri- 
gation district  2396 

— on  proposed  irrigation  district.2374 

to  settle  disputes  between  users 
from  common  lateral  3288 

fees 

application  fees   3253 

for  certified  copies  of  papers. . .  .3263 
for  examining  ditches  and  taking 

proof  of  petition   3263 

for  issuing  certificate  of  trans- 
fer  3264 

record  and  disposition   3263 

member  of  boards 

of  board  of  irrigation   3273 

of  examining  board  of  sur- 
veyors  1401 

of  highway  commission   1061 

of  state  board  of  health  1080 

STATE  EXAMINER 

bond   170 

duties   .  ...171-188 

insurance  commissioner  is  ex- 
aminer  170 

making  false  statements  to  is 

perjury    181 

may  issue  subpoenas    183 

obstruction  of,  a  felony  182,  183 

receiving  rewards  a  felony  185 

refusal  to  make    returns  to,  a  . 

felony    180 

reports  173,  176,  177,  184,  188 

STATE  GRAIN  COMMISSION 

see  Grain  Commission 

STATE     HIGHWAY  COMMIS- 
SION 

see  Highway  Commission 

STATE  INSTITUTIONS 

see  Academy  of  Idaho 
— Deaf,  Dumb  and  Blind 
— Grand  Army  Headquarters 
— Historical  Society 
— Industrial  Training  School 
■ — Insane  Asylums 
— Law  Libraries 
— Normal  Schools 
— Universitiy  of  Idaho 
accounts  and  reports  of  officers, 
4,  17 

investigation  and  report  of  con- 
dition, 4,  8 


Section 

STATE  INSTITUTIONS — Contd. 

purchase  of  supplies   863-866 

visitation  by  board  of  health . . .  1085 

STATE  LAND  COMMISSIONER 

see  Land  Commissioner 

STATE  LANDS 

see  Board  of  Land  Commission' 
ers 

— Carey  Act  Land 

— Land  Commissioner 

abstracts  to  be  made   1570 

appraisement,  apportionment  of 
cost   1569 

contests,  how  heard  and  deter- 
mined 1562 

cutting  or  destroying  timber, 
penalty   6987 

cutting  timber  for  shipment, 
penalty   6988 

duplicate  abstracts  sent  to  coun- 
ty treasurer   1571 

inclusion  in  irrigation  districts, 
payment  of  benefit  2439 

land  board  to  determine  claims.  1585 

payment  of  delinquent  taxes  on 
lands  acquired  by  state  1640 

reservation  of  reservoir  sites...  1636 

subject  to  drainage  district  law. 2840 

withdrawal  for  park  purposes . .  1639 

leases 

auction  of  lease   1577 

bond  of  lessee   1576 

cancellation  for  fraud  1575 

forfeiture    for    non-payment  of 

rent   1573 

lease  for  park  purposes   1639 

lessee  cutting  timber  1576 

occupation  without  lease  ......1578 

payment  for  improvements  1575 

refund '  of  rent  in  case  of  mis- 
takes  1575 

rental  and  royalties  1572 

rent  payable  in  advance   1573 

term  and  removal   1574 

rights  of  way 

for  ditches    etc.    constructed  by 

U.  S  1638 

for  highways,  railroads,  etc  1637 

for  irrigating  purposes  3302 

for  irrigation  districts  2421 

for  reservoirs  and  ditches  1635 

sales 

aliens  not  to  purchase   1579 

appraisement  and  sale  of  land  in- 
cluded in  irrigation  districts. 2 130 
bond  may  be  required  .........  1580 

certificate  and  deed   1580 

default  of  purchaser,  forfeiture.  1581 
investment  of  proceeds   1587 
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Section 

STATE  LANDS — Contd. 

legislature  to  provide  for,  9,  8 
limitations  on  annual  sale,  9,  8 

maximum  size  of  tract  1579 

minimum  price   1579 

notice  and  advertisement   1579 

payment  for  improvements  .  1579 

place  and  terms   1580 

price  not  to  be  reduced  to  set- 
tlers, 9,  8 
price  of  school  lands,  9,  8 
price  of  university  lands,  9  10 

refund  of  purchase  money  1575 

sales  in  lots  and  blocks  1582 

sales  of  land  under  government 

irrigation  works  . ...  ..1583 

supplying  lost  certificates  1584 

taxation  of  purchaser's  interest.  1586 

sales  of  timber 

action  on  application   1592 

action  to  enjoin  sale  1594 

application  for  permit  1589 

appraisement  before  sale  1593 

bond  of  purchaser  1595 

conduct  of  sale   1594 

definition  of  tree  1593 

deposit  with  application   1590 

disposition  of  proceeds   1594 

installment  sales,    payment  of 

installments   1600 

— permit  to  cut  1601 

— terms  . . . . .  1599 

— time  for  cutting  1602 

preservation  of  small  trees  1593 

publication  of  application  1591 

trees  not  to  be  cut  from  state 

lands   1588 

violations  of  law,  penalty  1597 

water  master  may  file  protest  .  .1592 

specific  land  grants 

academy  lands   550 

industrial  training  school  lands  821 

normal  school  lands   504 

North  Idaho  insane  asylum  lands  785 

school  lands  601,  602 

soldiers'  home  lands   793 

STATE  LIBRARY 

see  Law  Libraries 

STATE  LIBRARY  COMMISSION 

see  Libraries 

STATE  LIBRARY  FUND 

see  Library  Fund 

STATE  MINE  INSPECTOR 

see  Mine  Inspector 

STATE  PRINTING 

see  Printing 

STATE  PRISON 

see  Penitentiary 


Section 

STATE  SUPERINTENDENT  OP 
PUBLIC  INSTRUCTION 

see  Superintendent  of  Public  Irt* 
struction 

STATE  TREASURER 

bribery  of,  a  felony   134 

deputy   140 

duties    117 

election  of,  when  held   349 

inspection  of  office  by  legislature 

and  governor   137,  138 

making  profit  from  public  money 

a  felony    132 

neglect  under  depository  law  a 

misdemeanor   133 

not  to  deal  in  scrip    258 

official  bond    141 

qualifications,  4,  3 

reports   117 

salary,  4,  19 

— same   274 

seal   139 

suspension  or  removal  for  de- 
fault _   187 

to  permit  examination  by  gover- 
nor  131 

to    reside    and    keep    office  at 

Boise   252 

vacancy  filled  by  appointment, 
4,  6 

custody  of  funds 

custodian  of  school  fund,  9  3 

deposit  of  state  funds  127-136 

disposition    of    money  received 

from  forest  reserves   122 

to  apply  court  reporters'  fee  to 

general  fund   3986 

to  keep  livestock  sanitary  fund.  1205 

— money  in  vaults   118a 

— predatory  animal  fund  1201 

— purchase  money  of  state  lands.1581 
transfer  of  special  funds  to  gen- 
eral fund   120 

member  of  boards 

of  board  of  equalization,  7,  12 

— same   1702 

of  capitol  trustees    86 

of  state  board  of  canvassers  450 

treasurer  of  Albion  normal  trus- 
tees   519 

— of  academy  trustees   548 

— of  highway  commission   1063 

— of  industrial  training  school 

trustees    808 

— of  Lewiston  normal  trustees . .  502 
— of  North  Idaho  insane  asylum  787 

miscellaneous  duties 

to  allow  expense  incurred  by 
county  treasurer  in  collecting 
transfer  tax  1893 
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Section 

STATE  TREASURER — Contd. 

to  assist  state  examiner   178 

to  hold  deposit  of  security  by 
surety  and  fidelity  companies .  2939 

to  hold  unclaimed  property  of 
decedents   5716-5717 

to  issue  subpoenas  for  officers 
failing  to  make  reports  or 
transmit  funds   281a 

to  keep  papers  and  securities  of 
land  board  1567 

to  revoke  authority  of  insurance 
companies  issuing  policies  not 
signed  by  resident  agent  2879 

to  take  possession  of  secretary  of 
state's  office  in  case  of  va- 
cancy  330 

payment  of  warrants 

order  of  paying  warrants   123 

partial  payment    124 

refusal  to  pay,  penalty   126 

register  of  unpaid  warrants...  125 
to  pay  no  warrant  without  ap- 
propriation   Ill 

to  pay  warrants — 

— for  capitol  expenses   87 

— for  compensation  of  secretary 
of  senate  and  chief  clerk  of 

house  .  <   ^9 

— for  expenses  of  labor  commis- 
sion  1442 

— for  expense  of  trial  for  escape. 6458 
— for  investment  of  proceeds  of 

state  lands   1587 

■ — for  refund  of  rent  or  purchase 

money  on  state  lands   1575 

■ — for  salary  of  insurance  com- 
missioner   167 

— for  salary  of  Lewiston  deputy 

clerk  of  supreme  court   221 

for  salary  of  state  engineer...  153 
— for  salary  of  water  commis- 
sioners  3271 

— for  services  of  executive  agents 

in  extradition  proceedings  . . .  8425 
- — for    support    of  penitentiary 
library  8512 

receipt  of  money,  etc. 

attorneys'  admission  fees  3993 

fees  of  court  reporters  3988 

— for  corporation  licenses  ....2786 
— for  state  certificates  and  diplo- 
mas  •   561 

— for  surety  company  license.  .2942 
— from  clerk  of  supreme  court.  220 
■ — from  land  board  under  Carey 

act   1632 

— from  state  engineer  3263 

— from  state  officers  .  .•   274 

fines  under  fish  and  game  law. 7202 
funds  of  intestate  without  heirs. 5702 


Section 


STATE  TREASURER — Contd. 
gross  earnings  tax  of  insurance 

corporations  2867 

moneys  from  grain  commission.  1484 

— from  livestock  inspector  ..1175 

— into  fish  and  game  fund  7181 

proceeds  of  Carey  act  land  1627 

— of    sale    of  timber  on  state 

lands   1594 

— of  sales  of  unclaimed  estates. 5645 

rental  of  state  lands  1572 

transfer  taxes   1873 

to  receive  no  money  without  aud- 
itor's certificate    118 

unclaimed  bank  deposits   2997 

unclaimed  moneys    in    hands  of 
public  administrator   5692 

STATE  TREASURY 

see  State  Treasurer 
appropriation  necessary  to  with- 
drawals, 7,  13 

STATE  UNIVERSITY 

see  University  of  Idaho 

STATEMENT 

of  county  finances,  see  County 
Auditor;  County  Commission- 
ers; County  Treasurer 
of  taxes,  see  Revenue 
for  new  trial,  see  New  Trial 
of  employers  of  labor  1446-1448 

STATISTICS 

for  vital  statistics,  see  Public 
Health 

STATUTE  OF  FRAUDS 

agents'  authority  to  be  in  writ- 
ing, when   6009 

agreements  to  be  in  writing  6009 

— for  sale  of  goods  6009 

— for  sale  of  real  property  6009 

— for  lease  6009 

— not  to  be  performed  within  a 

year   6009 

— on  consideration  of  marriage. 6009 
executor  not  personally  liable  for 

debts  except  by  writing  5580 

original  obligations   6010 

representations  of  credit  6011 

special  promise    to    answer  for 

debt  of  another   6009 

transfers  of  real  property  

 6007-6008 

STATUTE  OF  LIMITATIONS 

see  Limitations 

STATUTES 

see  Bills 

amendment,  effect   72 

— to  be  published  in  full,  3,  18 

approval  by  governor   64 

authentication   65,  67 
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[sections  below 
Section 


STATUTES — Contd. 

conclusiveness  of  recitals  5972 

continuance  of,  in  codes ........  5 

court     powers    where  statute 

silent   3925 

creation  of  extraordinary  debt, 

8,  1 

distribution     by     secretary  of 
state   96 


emergency  clause,  3,  22 
enacting  clause,  3,  1 
foreign  statutes,  how  proved ....  5969 


indorsement  on  delivery  to  gov- 
ernor  63 

liberally  construed    4 

local  laws  prohibited,  3,  19 

not  retroactive   3 

pamphlet  publication,  sale. . . .  .343a 

passage  over  veto   65 

public  and  private  5967 

repeal,  by  codes   17 

— of  general  laws   19 

— of  penal  law,  effect   74 

— of  repealing  act,  effect   73 

retroactive  in  favor  of  corpora- 
tions prohibited,  11,  12 
secretary  of  state  to  have  cus- 
tody of    94 


special  laws  prohibited,  3,  19 
statutory  terms  construed  ......  16 

subject  to  be  single,  3,  16 
technical  terms  avoided,  3,  17 
territorial    continued    in  force, 
21,  2 

time  of  taking  effect,  3,  22 
title  to  express  subject,  3,  16 
vote  to  be  entered  on  journal, 


3,  15 

when  effective   71 

STAY  OF  PROCEEDINGS 

by  writ  of  review  4966 

pending  bond  for  costs  4915 

by  supersedeas  bond 

appeal  bond  as  supersedeas. ..  .4817 

in  election  contests  5050 

in  forcible  entry,  etc  ....5108 

judgment  in  ejectment  4813 

judgment  for    specific  perform- 
ance 4812 

judgment  in  replevin  4811 

money  judgment  4810 

on  appeal  from  justice's  court.. 4843 
preservation  of  attachment. ...  .4814 
stay  of  proceedings  by  bond.... 4814 
in  criminal  cases 

certificate  of  probable  cause... 8048 


pending  examination  on  commis- 
sion  8181 

pending  inquisition  into  sanity.. 8195 

STEAL 

see  Larceny 


3800  in  vol.  1] 


Section 

STEALING  RIDES 

arrest.   .7061a 

offense  defined  7061 

punishment   7061c 

venue  of  prosecution  7061b 

STEAM    BOILERS    AND  EN- 
GINES 

permitting      accident  causing 
death  .6908 

STEER 

see  Livestock 

— Marks  and  Brands 

STENOGRAPHER 

see  Court  Reporter 


STICKERS 


use  of  at  elections   392 

STIPULATION 

for  trial  at  chambers  3890 

STOCK 

see  Corporations 

STOCK  DROVERS 

appointment  of  inspectors  1244 

denned  1239 

driving  cattle  from  range,  liabil- 
ity  ....1242 

to  prevent  trespassing  1243 

to  separate  strange  animals . . .  1240 
to  use  road  brand  i . .  .1240 

STOCK  GROWERS 

see  Marks  and  Brands 

denned  1224 


STOCK  HOLDERS 

see  Corporations 

STOCK  PROTECTION 

enclosure    of     reservoirs  and 
dumps   1276-1277 


STOCK  RANCHER 

see  Auctioneer 

— Livestock 

— Marks  and  Brands 

— Slaughter  of  Cattle 

denned  1221 

duties  and  liabilities  .1222 

working  animals,  forfeiture  of 
fees   1223 

STOLEN  PROPERTY 

see  Receiving  Stolen  Goods 

court  may  order  delivery  8241 

delivery  to  county  treasurer ...  8242 

delivery  to  owner   8240 

detention  by  peace  officer  8238 

order  for  delivery  to  owner ....  8239 
receipt  for  property  taken  from 

defendant   8243 

sale  by  county  treasurer  8243 
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[black  face  figures 
\  Section 

STONE 

carrying  from  another's  land... 7158 

STORAGE  OF  GRAIN 

see  Warehouse  Receipts 
— Warehousemen 

STRAY  ANIMALS 

see  Estrays 

— Stock  Drovers 

STREAMS 

obstruction  of  6910 

STREET  RAILROADS 

conditional  sale  of  equipment. . . . 

 .2827-2829 

not  to  be  constructed  in  cities 

without  consent,  11,  11 

STREETS 

additions    to    continue  existing 

streets   ...2305 

advertisement  for  bids  for  im- 
provement  2325 

assessment  of  cost  of  improve- 
ment  2335-2340 

bond  issue  for  improvement  

 2315,  2329-2334 

contract  for  improvement  2324 

— bond  of  contractor  2326 

— to  be  let  to  lowest  bidder  2325 

disposition        of  discontinued 

streets   2243 

engineer  to  furnish  grades  for 

improvement   232 1 

establishment  >   2238 

gas  pipes  not  to  be  laid  without 

authority  3041 

improvements,    assessment  and 

bonds  2238 

— of  part  of  street  2341 

installment  payment  of  assess- 
ment  2361-2371 

labor  and  commutation  fee  2240 

laying  mains  and  tracks   881 

obstruction  of,  a  nuisance. 3656,  6910 
ownership  of  fee,  presumption. 3091 
petition   or   vote  for  improve- 
ment  2328 

sale  and  conveyance   2242 

supervision    by   cities   and  vil- 
lages  2242 

use  by  railroads   2807 

use  by  water  and  canal  compa- 
nies  '..2840 

SUBJACENT  SUPPORT 

rights  of  co-terminous  owners.  .3092 

SUBMISSION  OF  CONTROVERSY 

see  Arbitration  and  Award 

appeal   5070 

enforcement  of  judgment  5070 

entry  of  judgment  5069 

mode  of  submission   5068 


refer  to  constitution] 

Section 

SUBORNATION  OF  PERJURY 

definition  and  penalty  6487 

SUBPOENA 

in  civil  actions 

defined  6035 

disobedience  a  contempt  6041 

— penalty  to  aggrieved  party. . .  .6042 

duces  tecum  6035 

for  witness  on  deposition  for  for- 
eign use   6073 

— to  appear  before  commissioner. 6072 

how  issued   6036 

in  election  contests   5039 

service  of  6037 

— where  witness  is  concealed.  .. 6038 
unnecessary  when  person  is  pres- 
ent  6040 

witness    not    obliged    to  obey, 
when   6039 

in  criminal  actions 

affidavit  for  by  criminal  defend- 
ant'  8151 

before  grand  jury   7634-7635 

disobedience  a  contempt  8153 

form  8149 

how  issued  8148 

in  justice  court.  8313 

— application  for  8338 

on  conditional  examination  8167 

on  inquest  8379 

on  preliminary  examination  7571 

order    for    attendance    out  of 

county   8152 

penalty  for  disobedience  8153 

service   8150 

state  may  procure  without  pre- 

payingv  officer's  fees  2128 

who  may  issue  8148 

in  miscellaneous  proceedings 

for  abstract  of  assessment  book.  1704 
for  physician  on  insanity  exami- 
nation  !   772 

for  officers  failing  to  make  re- 
ports or  transmit  funds  281a 

for  state  chemist   1152 

for  witnesses  before  county  board 

of  equalization   1696,  1701 

■ — before  county  commissioners.  .1919 

— before  labor  commission  1439 

— before  legislature   58-H2 

— before  military  courts   733 

— before  prison  commissioners.  .8463 

— in  habeas  corpus   8351 

■ — in  labor  arbitration   1433 

—on  insanity  hearing   771 

in  legislative  election  contests.  .46-50 
in  proceedings  fixing  water  rates.3297 


who  may  issue 


assessor 


1687 
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[sections  below 


Section 


SUBPOENA_Con£d. 

board  of  pardons   

chairman  of  legislative  commit- 
tee   

chairman  of  prison  commission- 
ers  

county  commissioners  

in  civil  cases  

in  criminal  actions  . .  

labor  commission   

officers  taking  proof  of  instru- 
ment  

president  of  military  court. . . . 

president  of  senate  

speaker  of  house  . . .  

state  examiner   


8256 

58 

8463 
1919 
6036 
8148 
1439 

3142 
733 
58 
58 
183 


SUBROGATION 

of    insolvent's    surety,    bail  or 

guarantor  5908 

of  surety  on  appeal  bond  4936 

right  of  inferior  lienor  to  3386 

SUBSCRIBING  WITNESS 

of  wills,  see  Wills 

denial  by,  does  not  prevent  proof 
of  writing  5994 

may  prove  execution  of  instru- 
ment  ,  3136 

may  prove  writing   5993 

SUBSCRIPTION 

see  Signature 

includes  mark    16 


ACQUIRED 


SUBSEQUENTLY 
TITLE 

passes  by  conveyance  3113 

passes  by  will   5749 

SUBSTITUTES 

road  work  by  .   909 


SUBSTITUTION 

after  death  or  transfer  4108 

of  party  defendant  4109 

SUCCESSION" 

taxation  of,  see  Transfer  Tax 

by  child  born  after  will  5743 

by  children  unprovided  for  in 

will  5744 

computation  of  kinship. ........ 5705 

denned  5700 

disposition  of  unclaimed  prop- 
erty  5716 

heirship  of  illegitimate  children. 5703 

inheritance  by  aliens  5715 

— by  husband  and  wife  5711 

— by  representation   5714 

mother  successor  to  illegitimate 

child   5704 

of  descendants  of  devisee  5747 

order  of  succession   5702 

property  of  intestate  passes  to 
heirs   5701 


3800  in  vol.  1] 

Section 

SUCCESSION — Contd. 

to  community  property  V    i ...  .  5713 

to  future  interests   .3065 

to  homestead   3201 

SUCCESSIVE  ACTIONS 

may  be  maintained  on  same  con- 
tract, when   4925 

SUCCESSOR 

of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace 
of  public  officers,  see  Officers 

SUFFRAGE 

see  Elections 
— Electors 

free  exercise  guaranteed,  1,  19 
property  qualifications  prohibit- 
ed, 1,  20 

SUMMARY  PROCEEDINGS 

for  possession  of  real  property, 
see  Forcible  Entry  and  De- 
tainer 

for  removal  of  officers,  see  Re- 
moval of  Officers 

SUMMER     NORMAL  SCHOOL 
FUND 

claims  for  summer  normals  paya- 
ble from   536,  544 

SUMMER  NORMAL  SCHOOLS 

see  Normal  Schools 

SUMMONS 

see  Process 
— Return 
— Service 

against   unknown      owners  or 

heirs  4115 

alias   4141 

form  and  contents   4140 

how  waived   4139 

issuance  of  4139 

to  be  signed  by  resident  attor- 
ney  4198 

in  particular  proceedings 

against  joint  debtors  after  judg- 
ment  4860-4861 

criminal  summons  against  corpo- 
ration 8223 

in  action  to  condemn  right-of- 
way  for  mine  3226 

in  damage  suits  for  animal  tres- 
pass  1294 

in  drainage  district  proceedings.2455 

in  election  contest   5035 

in  eminent  domain  proceedings.  .5217 

in  forcible  entry,  etc  5100 

in  justice  court,  alias  summons.  .4657 

— contents   4655 

— successive  aliases   4458 

in  partition,  how  directed  4564 
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Section 


SUMMONS — Contd. 

publication 

affidavit  of  publication   .4145 

against  unknown  owners  or  heirs.4115 

in  partition  proceedings  4565 

order  and  service  4146 

service 

against  joint  debtors  after  judg- 
ment ;4861 

by  telegraph    4895 

copy  of  complaint  to  accompany. 4143 
in  action  for  divorce  for  insanity.4625 

— against  partners  4112 

— to  condemn  right-of-way  for 

mines   3226 

— to   determine   adverse  claims 

under  townsite  law  2160 

— to  quiet  title  against  transfer 

tax   1897 

in  justice's  court  4659-4660 

jurisdiction  acquired  by  service. 4149 

manner  of  service  4144 

on  foreign  corporations  2792 

— assessment  life  companies. ..  .2886 
— fraternal  insurance  companies.2893 

— insurance  companies  2883 

— surety  and  fidelity  companies . .  2,939 

on  less  than  all  defendants  4147 

on  municipalities  2273 

proof  of  service  4148 

return,  how  made  4143 

who  may  make  service.  4143 

SUNDAY 

see  Holidays 
— Sunday  Rest 

act  required  to  be  done  on  by 
negotiable  instrument  law.... 3651 

is  holiday   10 

negotiable  instruments  payable 
on   3542 

SUNDAY  REST 

day  set  apart  6823 

disposal  of  fines  6828 

horse  racing  on  Sunday  6826 

officers  neglecting  to  enforce  law. 6827 
sales  of  liquor  and  public  amuse- 
ments  6825 

suspension  of  business  6824 

SUPERINTENDENT      OF  IN- 
SANE ASYLUM 

see  Insane  Asylums 

SUPERINTENDENT  OF  PUBLIC 
INSTRUCTION 

election,  oath  of  office  and  bond . .  565 

election,  when  held   349 

expenses   274 

office,  seal  and  papers   566 

office  expenses    571 

qualifications,  4,  3 


Section 

SUPERINTEND  ANT  OF  PUBLIC 
INSTRUCTION — Contd. 

reports  to  governor   571 

salary,  4,  19 

— same   274 

temporary  inability,  acting  offi- 
cer  332 

to  reside  and  keep  office  at  Boise.  252 
vacancy  filled  by  appointment, 
4,  6 

— who  to  take  possession  330 

duties 

annual  inspection  of  schools   571 

may  prescribe  rules  governing 

kindergarten  teachers    671 

miscellaneous  duties   571 

supervision  of  county  superin- 
tendents and  schools   567 

to  advertise  for  text  book  bids. .  574 
to  apportion  state  school  money. .  604 
to     inspect     summer  normal 

schools   542 

to  issue  state  certificates  to  uni- 
versity graduates    563 

to  meet  with  county  superintend- 
ents   570 

to  prepare  eighth  grade  examin- 
ation questions   669 

— teachers'  examination  ques- 
tions   568 

to  prescribe  course  of  study   567 

— exercises  for  Arbor  day   670 

— studies  for  industrial  training 

school   817 

to  supervise  teachers'  institutes.  569 

member  of  boards 

of  academy  trustees   553 

of  Albion  normal  trustees   517 

of  board  of  education,  9,  2 

— same    558 

of  Lewiston  normal  trustees....  501 
of  state  land  board,  9,  7 

— same  1558 

of  state  library  commission   672 

of  summer  normal  commission . .  534 

of  text  book  commissioners   572 

of  training  school  trustees   806 

SUPERSEDEAS  BOND 

see  Stay  of  Proceedings 

SUPPLEMENTAL 

answer   4219 

complaint  4219 

SUPPLEMENTARY  PROCEED- 
ING .J 

defendant's  debtor  may  satisfy 
execution  4506 

disobedience  of  orders  a  con- 
tempt  4511 

examination  of  defendant's  debt- 
ors 4507 
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[sections  below  3800  in  vol.  1] 
Section 


SUPPLEMENTARY  PROCEED- 
INGS— Contd. 

in  justice  court  4745 

order  for  examination  of  defend- 
ant  4504-4505 

proceedings  against  defendant's 
debtor  .....4510 

proceedings  for  appearance  of 
debtor  4505 

property  applied  to  satisfy  execu- 
tion  4509 

witnesses  required  to  appear. . .  .4508 

SUPPLIES 

for  elections,  see  Elections 

for  tax  officers,  see  Revenue 

for  state  institutions  ^  . .  863-866 

SUPPORT  TO  LAND 

right  to  lateral  and  subjacent. .  .3092 

SUPPRESSION  OF  RIOTS 

see  Riots 

SUPREME  COURT 

see  Appeals 

— Clerk  of  Supreme  Court 
— Courts 

— Justices,  Supreme  Court 
— Reports,  Supreme  Court 

adjournment  by  one  justice  3819 

clerk,  5,  15 

constitution  of  court,  5,  6 

— same  3814 

crier,  bailiff  and  messenger  3822 

jurisdiction  in  general.. ....... .3815 

quorum  3819 

rules  take  effect,  when  3864 

seal   3873 

terms  and  places  of  holding,  5,  8 

— same  3821 

transfer  of  territorial  proceed- 
ings, 21,  16 

appellate  jurisdiction 

appellable  judgments  and  orders 

enumerated  4807 

denned,  5,  9 

— same   3817 

disposition  of  appeals  3818 

in  drainage  district  proceedings. 2457 
on  confirmation  or  annulment  of 

sewer  assessment  2353 

remedial  powers  on  appeal  4825 

review  of  disbarment  orders. ..  .4002 

original  jurisdiction 

claims  against  state,  5,  10 
defined,  5,  9 

— same  3816 

disbarment  of  attorneys,  when.. 4002 

in  habeas  corpus  8342 

in  judicial  election  contests  5029 


Section 


SUPREME  COURT  JUDGES 

see  Justices,  Supreme  Court 

SUPREME  COURT  REPORTS 

see  Reports,  Supreme  Court 

SURETIES 

see  Surety  and  Fidelity  Com- 
panies 

accepting    unauthorized  fidelity 

company,  penalty  2954 

actions  by  ........... ........ .4928 

agreement  for  protection  2947 

application  for  release  2946 

clerk  of  supreme  court  disquali- 
fied as   217 

contribution  between  sureties  4928 

— on  official  bonds   290 

— on  original  and  additional  of- 
ficial bonds   304 

freedom    in    selection    by  em- 
ployees     2958 

individuals  may  become  2960 

on  bonds  of  county  depositories.  .2015 
on  official  bonds,  not  affected  by 

defects   297 

— discharged  by  new  bond   304 

— effect  of  release.  310,  311 

—liability    293 

•—liability  for  subsequently  im- 
posed duties   294 

■ — qualifications  and  justification . 

 288-290 

—release          306-311 

on  supersedeas  bond  4810 

sheriff  may  recover  against  his 

sureties,  when  4933 

subrogation  of,  on  appeal  bonds. 4936 
— of  insolvent's  surety  5908 

qualifications  and  justifica- 
tion 

certificate   evidencing  authority 

of  corporate  surety  2940 

corporate  bonds  to  be  accepted.  .2945 
extension  of  time  for  justifying. 4932 
on  appeal  from  justice's  court.. 4842 

on  appeal  bonds  4816 

on  bail  bond.  . .-.  8109-8110 

on  bail  in  civil  arrest. ..  .4255-4257 
on  bonds  of  county  depositories.  .2015 
on  bond  for  discharge  of  attach- 
ment  4319-4320 

on  bond  in  claim  and  delivery. .  .4275 

on  bond  of  guardian  5829 

on  bond  of  road  lessee.   968 

on  executor's  or  administrator's 

bond   5376 

on  injunction  bond  4291 

on  judicial  bonds  in  general ....  4934 

on  official  bonds    .288-290 

on  redelivery  bond  in  claim  and 

delivery   4277 

on  supersedeas  bond  4810 
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Section 

SURETY  AND  FIDELITY  COM- 
PANIES 

accepting  unauthorized  company 

as  surety,  penalty  2954 

agents  acting  for  unauthorized 

company,  penalty  2953 

agents,  who  are  deemed  2959 

agreement  for  protection  of  sure- 
ties  2947 

annual   statement  to  insurance 

commissioner   2939 

application    for    release  from 

bond  2946 

bonds  to  be  accepted  in  lieu  of 

private  bonds  2945 

capital  required  2939 

certificate  of  authority  2940 

— transmission  to  recorder  2943 

compliance  with  act  of  congress. 2949 
deposit  of   security  with  state 

treasurer  2939 

employees  may  select  their  own 

surety  2958 

estopped  to  plead  ultra  vires. . .  .2950 
failure  to  pay  judgment  forfeits 

authority  2944 

fidelity  companies  charged  with 

public  use  2957 

filing  of  license  fee  2942 

notice  of  withdrawal  or  revoca- 
tion sent  to  recorder  2943 

premium  paid  for  bond  taxable 

.  .as  costs  2948 

reimbursement  to  officers,  etc., 

for  premiums  paid  2941 

refusal  of  bond  by  fidelity  com- 
pany, statement  of  reasons.. .  .2955 
revocation  of  authority  for  re- 
fusal to  give  reasons  for  denial 

of  bond   2956 

to  file  articles  and  designate  resi- 
dent agent  2939 

to  furnish  copy  of  bond  2959 

SURGEON 

see  Medicine  and  Surgery 

SURPRISE 

new  trial  for  4439 

relief  from  judgment  by  default. 4229 

SURRENDER 

of  defendant  by  bail,  see  Bail 
— in  civil  actions,  see  Arrest  and 

Bail 

SURVEY 

corners,  how  marked  by  county 
surveyor  2087 

county  surveyor  to  make  for 
county   2093 

court  to  appoint  surveyor  when 
county  surveyor  is  interested.  .2090 

establishment  of  county  lines. . .  .2091 

must  be  made  by  licensed  sur- 


Section 

SURVEY — Contd. 

veyor  1410 

of  lands  divided  by  county  line . . 

 2088-2089 

order  for  survey  of  land  or  min- 
ing claims  4542 

permanent  monuments  to  be  set.  1408 

plats  of  U.  S.  surveys  2092 

stakes  and  monuments  in  town 

sites  and  additions  2302 

to  conform  to  U.  S.  manual  2095 

SURVEYOR,  COUNTY 

see  County  Surveyor 

SURVEYORS 

see  County  Surveyor 
— Survey 

application  for  license  1402 

custody  of  license  papers  1407 

duration  of  license  1405 

examining  board  1401 

license,  bond  and  fee  ,....1403 

license  without  examination  1404 

may  administer  oaths  1409 

oath  to  accompany  application . .  1402 

revocation  of  license  1406 

to  set  permanent  monuments ....  1408 

SURVIVAL  OF  ACTION 

actions    for    trespass,  trover, 

etc  5552-5553 

death  or  transfer  does  not  abate. 4108 
limitation  on  surviving  action. .  .4071 

SUSPENSION 

of  execution,  see  Stay  of  Proceed- 
ings 

of  defaulting  county  treasurer..  188 
of  defaulting  state  treasurer. . . .  187 
of    officer,    after  impeachment, 

effect  7438 

- — pending  appeal  from  judgment 

of  removal  7457 

— pending  trial  on  impeachment. 7439 
of  power  of  alienation  3067 

SWEARING 

see  Oath 
— Perjury 

SWITCHTENDEK 

violation  of  duty  by  6926 

TAX  COLLECTOR 

see  Assessor 

duties  relating  to  revenue,  see 
Revenue 

assessor  is  tax  collector  1809 

bond  1987 

TAX  REDEMPTION  FU3TD 

how  created  and  expended  1771 

reports  of  fund  1772 

TAXATION 
see  Revenue 
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[sections  below 
Section 

TAXATION  OF  COSTS 

see  Costs 

TEACHERS 

see  Schools 

TEACHERS'  INSTITUTE  FUND 

apportionment  among  counties. . .  561 
fees  for   state   certificates  and 


diplomas  payable  to   561 

TEACHERS'  INSTITUTES 

adjournment  of  schools   640 

attendance  required  on  institutes.  639 

employment  of  conductors   641 

expenses,  how  paid   641 

joint  institutes   638 

sessions  and  notice   638 

supervision  by  state  superintend- 
ent ,   569 

TEAM 

exemption  from  execution  4480 

TECHNICAL  WORDS 

how  construed   15 


to  be  avoided  in  acts  and  joint 
resolutions,  3,  17 

TELEGRAPH       AND  TELE- 
PHONE COMPANIES 

see  Telegraphs  and  Telephones 
taxation  of,  see  Revenue 

articles  of  incorporation  2715 

capital  required  before  filing  arti- 
cles 2717 

directors,  quorum  and  executive 

committee   2728 

injury  to  property  of  2834-2835 

liability  for  injuring  2834,2835 

organization  authorized,  11,  13 

right  to  use  highway  2833 

transfer  of  rights  and  f ranchises.2836 

TELEGRAPHS      AND  TELE- 
PHONES 

see    Telegraph    and  Telephone 


Companies 

altering  telegraph  message  7168 

clandestinely  learning  contents  of 
telegraph  message  7207 


connections    with    other  lines, 
11,  13 

construction  authorized,  11,  13 
disclosing  contents  of  telegraph 

message  7167 

forgery  of  telegraph  message.. .  .7032 
injuries  to  poles,  insulators,  etc.  .7143 

malicious  injury  to  7136 

opening  telegrams  to  others  7169 

operators    and    agents  exempt 

from  jury  duty  3943 

operators  appropriating  informa- 
tion received  from  telegrams.  .7206 
refusal  to  deliver  or  transmit 
telegram   7205 


3800  in  vol.  1] 

Section 

TELEGRAPHS      AND  TELE- 
PHONES— Contd. 
rights-of-way  over  state  lands. .  .1637 
transmission  of  process  for  serv- 


ice 4895 

— of  warrant  of  arrest  7553-7554 

unauthorized     connection  with 
wires  7173 

TENANCY  AT  WILL 

how  terminated  3078 


TENANT 

see  Landlord  and  Tenant 
rights  in  partition  proceedings, 
see  Partition 


TENANTS  IN  COMMON 

see  Co-tenants 
— Partition 

TENDER 

costs  in  case  of  tender  4909 

debtor  may  demand  receipt  6111 

in  action  to  recover  stock  sold 

for  corporate  assessment  2766 

offer  of  judgment  4870 

written  offer  equivalent  to  tender.6110 

TENSES 

present  includes  future   16 

TERM  OF  COURT 

see  District  Courts 
— Probate  Courts 
— Supreme  Court 


TERM  OF  IMPRISONMENT 

see  Imprisonment 

TERMS 

see  Words  and  Phrases 

TERRITORY 

institutions  to  pass  to  state,  10.  4 

TESTAMENT 

see  Wills 

TESTATOR 

see  Wills 

TESTIFY 

see  Witnesses 

includes    oral    statement  under 
oath   16 

TESTIMONY 

see  Depositions 
— Evidence 

— Perpetuating  Testimony 
— Witnesses 

TEXT  BOOK  COMMISSION 

see  Text  Books 

TEXT      BOOK  COMMISSION 
FUND 

expenses  of  commissioners  pay- 
able from   583 
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Section 

TEXT  BOOKS 

accounts  of  books  ordered   580 

county  superintendent  to  order 

books    579 

custody  and  distribution  of  books.  581 

disinfection  after  disease   665 

lists  of  books  selected  by  com- 
missioners   577 

publishers  to  keep  books  on  hand.  578 
requisition  by  district  trustees.. .  579 

reserve  supply  of  books   582 

responsibility  for  injury  and  loss.  581 
special    books    for  independent 

school  districts   575 

warrants  for  books  ordered   579 

text  book  commissioners 

advertisement  for  bids   574 

constitution  of  board   572 

contract  for  books   576 

expenses  of  commissioners   583 

meeting  of  board   573 

proposals  to  furnish  books   574 

selection  of  text  books   575 

THANKSGIVING  DAY 

is  holiday   10 

THEATRES 

employment    of    children  pro- 
hibited  1471 

THING  IN  ACTION 

see  Evidence  of  Debt 
assessment    for    taxation,  see 
Revenue 

assignment    does    not  prejudice 

set-off  4091 

is  personal  property   16 

transfer  and  devolution  3096 

value,  how  determined  in  assess- 
ing damages  4360 

THIRD  PERSON 

contract  for  benefit  of  3313 


Section 


THREATENED  OFFENSE 

see  Security  to  Keep  the  Peace 

THREATENING  LETTERS 

attempt  to  extort  by  7085 

sending  or  delivering  7210 

THREATS 

attempt  to  extort  by  7085-7086 

attempt  to  influence  electors  6364 

— jurors,  arbitrators  and  refe- 
rees  6433 

by  letters  7210 

constituting  extortion  7081 

of  assaults,  security  may  be  re- 
quired  7389 

to  publish  libel   .6745 

TICKET 

for  election  tickets,  see  Elections 
for  passage  ticket,  see  Railroad 
Ticket 


TIE  VOTE 

determination  by  county  commis- 
sioners   448 

— by  state  board  of  canvassers .  .  454 
— in  case  of  presidential  electors.  463 
— in  case  of  state  executive  offi- 
cers, 4,  2 
— in  election  contest  5047 


TIMBER 

see  Floating  Timber 
— Lumber 

defined  


867 


TIME 

of  holding  elections,  see  Elections 
for  commencement  of  actions,  see 

Limitations 
of  tax  proceedings,  see  Revenue 

computation  of   11 

how  stated  in  indictment  and  in- 
formation  7682 

judicial  notice  of  5950 

TITLE 

transfer   of,    see  Conveyances; 
Sales 

— by  sale  of  decedents'  property, 

see  Decedents'  Estates 
— by  partition  sales,  see  Partition 
— by  tax  deed,  see  Revenue 

by  devise  5748 

by  specific  devise  or  legacy  5755 

claim  of,  defense  to  embezzle- 
ment  7073 

not  transferred  by  lien  3381 

subsequently  acquired  inures  to 

mortgagee  3394 

— passes  by  will  5749 

TITLE     AND      TRUST  COM- 
PANIES 

see   Guaranty  Title  and  Trust 

Companies 

TOLL  BRIDGES  AND  FERRIES 

license 

application,  to  whom  made  1013 

ascertainment  of  license  and  toll 

rate  1018 

commissioners  to  fix  bond,  license 

tax  and  rate  of  tolls  1015 

companies  not  to  take  toll  before 

license  granted  2830 

disposal  of  license  money  1026 

disqualification   of  county  com- 
missioner, probate  judge  to  act. 1022 

exclusiveness  of  right  1047 

fixing  license  fee  and  toll  rate. .  .1019 

— -increase  and  decrease  of  1016 

keeping  without  license,  penalty.  1045 

licenses,  how  fixed  1840 

maximum  license  fee  1016 

notice  of  application  1014 

revocation  of  license  1046 
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[sections  below  3800  in  vol.  1] 


Section 

TOLL  BRIDGES  AND  FERRIES 

— Contd. 

miscellaneous  provisions 

apportionment  of  tax  on  ferry 

connecting  counties  ....  1  1021 

care  of  banks  1027 

companies  may  condemn  land... 2830 
condemnation  of  right-of-way. .  .1024 
distance  required  between  bridges 

and  ferries  1023 

— franchises  cease,  when  2831 

evading  payment  of  toll,  penalty. 6922 
execution  and  attachment  against 

franchises  .. . . .  1042-1043 

— purchaser  to  give  bond  1044 

franchises  deemed  real  property .  1041 
individual  owners  subject  to  same 

law  as  corporations  2832 

liability  for  damages  1048 

penalty  for  neglect  of  banks. . .  .1027 

posting  rates  of  toll  1025 

report  of  keeper.  1017 

toll  bridges 

application  and  notice  1028 

— hearing  1029 

— order  granting  application. . . . 

 1030-1031 

certificate  of  completion  1033 

counties  may  purchase  1036 

exemptions  from  toll  1034 

license,  issuance  1033 

penalty  for  avoiding  toll  1035 

use  of  highways.  1032 

toll  ferries 

application  and  notice   .1037 

hearing  and  order  ,  1038 

keepers  exempt  from  jury  duty.  .3943 
penalties  payable  to  road  fund.  .1040 
regulation  by  commissioners ....  1039 

TOLL  ROADS 

see  Highway  Commission 
for  roads  leased  as  toll  roads, 
see  Roads 

abandonment  of  road  1000 

absorption  of  highway,  damages.  988 

become  highways,  when   875 

branches  and  extensions   986 

bridging  of  streams   991 

compensation  of  overseer  for  in- 
spection  1012 

complaint  of  disrepair,  examina- 
tion by  overseer  1008 

completion  and  inspection   996 

county  may  purchase  road  1001 

— appraisement  and  award  1002 

defects,  notice  to  company  1010 

disobedience    of    overseers'  re- 
quirements, penalty  1011 

erection  of  toll  gates   997 

execution  and  attachment  against 
franchises  1042-1043 


Section 

TOLL  ROADS — Contd. 

— purchaser  to  give  bond  1044 

franchises  deemed  real  property.  1041 
gates  to  remain  open  until  re- 
pairs made  1009 

guide  posts   995 

keepers  exempt  from  jury  duty.  .3943 

liability  for  damages   .1043 

malicious  injuries  to  houses  and 

gates  7134 

not  to  be  laid  through  orchard 

or  garden   990 

overseer  may  order  gates  opened .  1008 
penalty  for  closing  gates  with- 
out authority  1009 

purchase  and  condemnation  of 

land   987 

regulations  governing  construc- 
tion   993 

re-laying  of  broken  stone   994 

tolls,  exemptions  from  1007 

— evading  apyment  of  6922 

— rates,  how  fixed   998 

use  of  road  of  other  company.  .  .  992 
license 

application  to  construct   980 

— appointment  of  commissioners. 

 982-983 

— hearing   981 

— order  granting   982 

—notice   980 

bond  of  applicant   999 

compensation  of  road  commis- 
sioners  985 

construction  without  application.  989 

duration  of  license  1006 

duties  of  road  commissioner.  . .  .  984 

exclusiveness  of  right  1047 

keeping  without  license,  penalty.  1015 

license  fee   998 

revocation  of  license  1046 

roads  for  traction  engines 

commissioners  to  make  rules  and 
prescribe  toll  rates  1006 

hearing  of  application  1004 

notice  and  application  to  con- 
struct  1003 

statement  of  expense  incurred. .  .1005 

TOLLS 

see  Toll  Bridges  and  Ferries 
— Toll  Roads 

exemptions  from,  see  Exemptions 
TON 

sales  of  short  weight  7109 

TOOLS 

possession  of  burglarious  7022 

— of  counterfeiting  7038 

TOWNS  AND  VILLAGES 

see  Cities  and  Villages 
— Villages 
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Section 


TOWNSITES 

appointment  of  appraisers  2151 

appraisement  of  unclaimed  lots.  .2152 
charges  to  be  paid  before  convey- 
ance  2163 

claim  for  lots  2150 

conduct  of  sale  2154 

contract  for  conveyance,  specific 

performance  ..2168 

conveyance  of  lots  to  occupants.  .2148 

conveyance  to  claimants  2164 

disposal  of  proceeds  of  sale  2156 

entry  by  corporate  authorities  or 

probate  judge  2147 

expense  of  entry,  how  collected.  .2162 

notice  of  entry  2149 

notice  of  sale  2153 

notice  to  commence  suit  2159 

purchase  of  appraised  lots  by 

entryman   2155 

re-appraisement  and  re-sale. ..  .2154 
rights  of  trustee  as  claimant. . .  .2165 
successor  in  office  succeeds  to 

trust   2169 

suits  to  determine  adverse  claims.2157 
■ — conveyance  according  to  judg- 
ment  2161 

—costs  2167 

— evidence   2158 

— first  settler  entitled  to  land. .  .2158 

— summons,  how  served  2160 

supplying  lost  deeds  2169 

trustees  title  dates  from  entry.. 2166 

TRACTION  ENGINES 

fortification  of  bridge   963 

toll  roads  for  traction  engines . . 
 1003-1006 

TRADE  MARKS 

see  Labels  and  Trade  Marks 


TRADE  UNIONS 

see  Labor  Unions 

TRAIN  DISPATCHER 

intoxication  of  6924 

TRANSCRIPT  ON  APPEAL 

see  Appeals 

on  appeal  from  justice's  court, 
see  Justices'  Courts 

TRANSFER 

of  corporate  stock,  see  Corpora- 
tions 

of  real  property,  see  Acknowledg- 
ment; Conveyance;  Fraudulent 
Conveyances;  Proof  of  Instru- 
ments; Recording  Transfers 

of  personal  property,  see  Sales 


of  actions,  see  Venue 

deemed  mortgage,  when  3391 

disseizee  may  transfer  3099 

of  future  interests  3065 


Section 


TRANSFER — Contd. 

of  right  of  re-entry  3098 

of  things  in  action  3093 

oral  transfer  permitted  ...3100 

possibilities  not  transferable. ..  .3097 
written,  how  designated  3101 

TRANSFER  TAX 

actions  to  quiet  title  against  tax.  1897 
allowance  of  expense  of  collec- 
tion  1893 

appointment  deemed  a  transfer, 

when  1874 

appraisement  of  transfer  1886 

collection  by  administrators,  etc.  1881 
collection  from  non-resident  ad- 
ministrators  1885 

collection  of  delinquent  tax.  1890, 1891 

definitions  1889 

exemption  from  tax  1877 

future  and  contingent  estates. .  .1878 

interest  on  unpaid  tax.  1894 

jurisdiction  over  estate  of  non- 
resident  1883 

.  neglect  of  officers,  penalty  1896 

payment  by  administrators,  etc.  .1883 
payment  into  state  treasury. . .  .1873 

rate  of  tax  1875, 1876 

receipts  for  taxes  paid.  1895 

record  of  estates  subject  to  tax.  .1892 

refund  of  excess  tax  1884 

sales  to  pay  tax  1882 

settlements  and  reports  of  county 

treasurer  1894 

suits  to  enforce  collection  1897 

tax  on  devise  to  executors  1879 

time  of  payment,  extensions,  in- 
terest  1880 

to  be  paid  to  county  treasurer.  .1873 
transfers  subject  to  tax  1873 


TRANSMISSION  LINES 

see  Electric  Transmission  Lines 

TRAVELING  LIBRARIES 

see  Libraries 

TREASON 

definition,  5,  5 

effect  of  conviction,  5,  5 

pardons,  how  granted,  4,  7 

proof  required  to  establish  6005 


TREASURER 

see  County  Treasurer 
— State  Treasurer 
for  city  treasurer,  see  City  Officer 3 

TREES 

felling  tree  onto  highway   955 

injury  to  shade  trees  on  highway.  957 

malicious  injuries  to  7170 

planting  along  highways   880 

removal    of    fallen    trees  from 
highway   954 
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[sections  below  3800  in  vol.  1] 


Section 

TRESPASS 

action  against  executor.  5553 

action  by  executor  5552 

criminal  trespasses  7158 

injury  to  shade  or  ornamental 

trees  7170 

treble  damages   .4531-4532 

TRESPASSING  ANIMALS 

see  Estrays 
hog  trespass,  see  Hogs 
appeals  from  judgment  for  dam- 
ages  1298 

breaking  inclosures,  lien  for  dam- 
ages  1291 

capture  by  injured  person  1293 

compensation  of  viewers  1295 

distribution  of  proceeds  of  sale.  .1297 

execution  for  damages   .1296 

original  proceedings  in  district 

court  1298 

proceedings   for   assessment  of 

damages  1294 

recovery  of  damages   1292 

TRIAL 

see  Challenges  to  Jury 

— Continuance 

— Evidence 

— Instructions 

— Judgment 

— Jury 

— Jury  Trial 

— Verdict 

m  justice's  court,  see  Justices* 
Courts 

by  referees,  see  Reference 

use  of  deposition,  see  Depositions 

examination    of    witnesses,  see 

Witnesses 
for  provisions  relating  to  particu- 
lar actions,  see  specific  heads, 
e.  g.  Election  Contests;  Im- 
peachment; Mandate,  etc. 

in  civil  actions 

argument  on  reserved  points. . .  .4451 
by  court,  fidings  of  lav/  and  fact. 4407 

— waiver  of  findings  4408 

— written  decision  to  be  filed.  . .  .4406 

by  referees  4414-4421 

causes  set  at  chambers.  3890 

challenges  to  jury  4379-4380 

clerk  to  enter  testimony,  when . . .  4929 

deliberations  of  jury  4389 

— court  deemed  open  during. ..  .4393 
disagreement  of  jury,  re-trial. .  .4392 

empaneling  of  jury  4378 

final     adjournment  discharges 

jury   4393 

in  absence  of  adverse  party  4371 

in  disbarment  proceedings  4012 

in  justice  court  4701-4720 

in  proceedings  against  joint  debt- 


Section 

TRIAL — Contd. 

ors  ,  4865 

instructions  to  jury  4383-4384 

— additional  instructions  4390 

— requests  for  instructions  4385 

of  issues  of  fact  4369 

of  issues  of  law  4368 

of  special  issues.  4022 

on  appeal  from  justice's  court . . 

  4840,4844 

on  appeal  in  probate  matters ....  4836 

order  of  trial  4383 

questions  of  law  addressed  to 

court  5951 

separation  of  jury,  admonition  by 

court  4387 

sickness  of  juror  4391 

swearing  of  jury  4382 

taking  papers  to  jury  room  4388 

view  of  premises  4386 

waiver  of  jury  4405 

in  criminal  actions 

acquittal,  discharge  or  detention .  7932 
acquittal  for  insanity,  proceed- 
ings  7934 

adjournment  during  retirement 

of  jury  7907 

admonishment  of  jury  on  ad- 
journments 7881 

— on  separation  7880 

advice  to  acquit  7877 

appointment    of    special  prose- 
cutor  7889 

argument  to  jury  7857 

commitment  of  defendant  pend- 
ing trial   7888 

— on  verdict  of  guilty  7933 

court  to  decide  law  questions. . .  .7883 
custody  and  separation  of  jury.  .7880 
defendant  not  required  to  testify. 8143 
discharge  for  offense  committed 

in  another  county  7874-7875 

— for  insufficiency  of  indictment. 

 7872,7876 

— for  offense  committed  out  of 

state  7873 

— for  want  of  jurisdiction  7872 

— of  co-defendant  for  use  as  wit- 
ness  7861-7863 

— of  juror  for  illness  7882 

— of  jury  on  consent  7905 

— of  jury  on  disagreement  .7905 

— of  jury  on  final  adjournment.  .7908 
disclosure    of    fact    known  by 

juror   7879 

expenses  paid  by  what  county. .  .7909 

formation  of  jury  7787 

instructions  binding  on  jury  7885 

— requests  7886 

— to  state  law   .7886 

jury  required,  waiver  7781 

of  appeals  from  justice  court.  .  .8325 
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Section 

TRIAL — Contd. 

order  of  trial  7855 

— when  departed  from  7856 

postponement  7795 

presence  of  defendant  7782 

retirement  of  jury  7887 

— discharge  for  illness  or  acci- 
dent 7904 

— papers  which  may  be  taken. .  .7902 
— return  for  additional  informa- 
tion  7903 

re-trial  after  discharge  7906 

return  of  jury  into  court  7915 

rules  of  evidence  7864 

separate  trials  of  joint  defend- 
ants  m   .7860 

suspension    pending  inquisition 

into  sanity  8195 

time  to  prepare  for  7790 

view  by  jury  7878 

TRIAL  BY  JURY 

see  Jury  Trial 

TROUT 

see  Fish  and  Game 

TRUST  AND  GUARANTY  COM- 
PANIES 

see  Guaranty   Title  and   Trust  ' 
Companies 

TRUSTEES 

of  independent  school  districts, 
see  Independent  School  Dis- 
tricts 

of  capitol  building,  see  Capitol 

Building 
of  normal  schools,  see  Normal 

Schools 

of  school  districts,  see  Schools 
under  townsite  law,  see  Town- 
sites 

of  villages,  see  Villages 
likewise  see  other  specific  heads, 
e.  g.  Academy  of  Idaho;  His- 
torical Society,  etc. 

actions  by,  parties  4092 

—costs  4910 

allowance  of  compensation  5618 

bonds,  action  on   313 

— to  be  in  name  of  state   313 

civil  arrest,  fraudulent  applica- 
tion of  funds  4241 

embezzlement  by  7068 

may  deposit  securities  with  trust 

companies   2965 

settlement  of  accounts  5617 

— appeal  from  decree  5619 

— conclusiveness  of  decree  5619 

TRUSTS 

contracts  restraining  trade  pro- 
hibited, 11,  18 
conveyance  in  trust  for  grantor.  .3168 


Section 

TRUTH 

proof  in  libel  prosecutions  6740 

TWO-MILE  LIMIT 

sheep  not  to  be  herded  within. .  .1217 

sheep  treated  as  estrays   .1219 

liability  for  damages  1218 

UNBORN  CHILD 

see  Afterborn  Child 
— Posthumous  Child 
rights  as  existing  person  2602 

UNCERTAINTY 

demurrer  for   4174 

UNCLAIMED  PROPERTY 

auditor's  warrant  for  proceeds.  .5648 

bank  deposits  2997 

claim  to  probate  court  for  pro- 
ceeds  5648 

disposition  of  proceeds  1548 

— proceeds  to  go  to  school  fund.  .5717 
— where  succession  not  claimed. . 

 5716-5717 

in  custody  of  agent,  sale  and  pay- 
ment into  state  treasury  5645 

in  custody  of  public  administrator 
to  be  paid  into  state  treasury.  .5692 

may  be  held  for  charges  1546 

sale  1547 

— for  charges  advanced  1549 

UNDERTAKING 

see  Appeals 

— Arrest  and  Bail 

— Attachment 

— Bail 

— Bonds 

— Claim  and  Delivery 
— Sureties 

UNION  LABELS  AND  TRADE 
MARKS 

see  Labels  and  Trade  Marks 

UNIONS 

see  Labor  Unions 

UNITED  STATES 

cessions  to    27 

consent  to  purchases  by   28 

Idaho  a  part,  1,  3 

includes  D.  C.  and  territories...  16 

UNIVERSITY  FUND 

expenditure  of  income   491 

UNIVERSITY  OF  IDAHO 

departments   496,497 

female  students  admitted   498 

location   485 

location    and    rights  confirmed, 
9,  10 

powers  of  president  and  faculty.  495 
price  of  lands,  9,  10 
sectarian  and  partisan  instruc- 
tion prohibited   490 
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[sections  below 
Section 

UNIVERSITY  OF  IDAHO — Contd, 

treasurer,  duties   492 

tuition  fees   499 

regents 

appointment  and  term  of  office. .  486 
control  over  university  and  in- 
structors  490 

corporate  style  and  powers  488 

erection  of  buildings,  etc   491 

executive  committee  487 

expenses,  how  paid   494 

meetings  of  board   489 

officers  of  board   488 

quorum  . .   489 

report  to  governor   493 

supervision  of  institution,  9,  10 

UNKNOWN  PARTIES 

in  partition  proceedings,  see  Par- 
tition 

actions  against  concerning  real 

property   4114 

designation  4114 

judgment,  conclusiveness  4116 

summons,  publication   4115 

UNLAWFUL  ASSEMBLY 

see  Riot 
— Rout 

definition   6953 

neglect  of  officers  to  disperse. . .  .6956 

presence  at  6955 

punishment   6954 

UNLAWFUL  DETAINER 

see  Forcible  Entry  and  Detainer 

UNLAWFUL  TRANSFERS 

see  Fraudulent  Conveyances 

UNNECESSARY  RESTRAINT 

prohibited  before  conviction  7357 

prohibited  on  arrest  7539 

UNRECORDED  INSTRUMENTS 

valid  between  parties  3163 

UNSOUND  MIND 

see  Inquisition  Into  Sanity 
— Insane  Persons 
— Insanity 

USAGE 

construction  of  words  fixed  by. . .  15 

USURPATION 

of  office,  penalty  6388 

USURPATION   OF   OFFICE  OR 
FRANCHISE 

actions  for  usurpation  4612 

—against  several  claimants  4617 

bond  required  of  informer  4619 

judgment  of  ouster  and  fine  4618 

—damages  against  usurper  4616 

—for  person  entitled  to  office. . .  .4615 


3800  in  vol.  1] 

Section 

USURPATION  OF   OFFICE  OR 
FRANCHISE — Contd. 

— form  of  4614 

— not  stayed  by  appeal  4817 

legislators  accepting  certain  of- 
fices   251 

statement  of  private  right,  arrest 

of  defendant  4613 

to  test  organization  of  corpora- 
tions  2772 

USURY 

compound  interest  not  allowed. .  .1539 

maximum  rate  of  interest  1538 

penalty  1540 

VACANCIES 

appointee  to  give  bond   305 

appointments  to  be  in  writing . . .  328 
created  by  insufficiency  of  sure- 
ties  298 

—by  release  of  sureties   309 

election  to  fill.  321-326 

governor  to  fill   90 

in  city  offices,  how  filled   320 

in  county  and  precinct  offices, 

how  filled  321,322 

in  member  of  legislature   325 

in  offices  not  provided  for   327 

in  representative  in  congress. . . .  326 
in  state  offices,  how  filled. . .  .320,  321 
judicial  proceedings  not  affected. 3922 

occur  when   317 

of  district  judge,  another  judge 

acts  3894 

petition  for  appointment  to  fill . .  322a 
possession  of  office  to  be  taken. . .  330 
powers  and  duties  of  appointee. .  331 
tenure  of  appointee   329 

VACATION 

see  Chambers 

judgments  and  orders  entered  in. 3833 

VAGRANCY 

definition  and  punishment  7208 

VALUE 

defined  for  taxation  1646 

— in  negotiable  instrument  law.  .3482 

full  cash  value  defined  1646 

in  larceny,   distinction  between 

grand  and  petit  7048-7049 

— of  dogs  #  7052 

— of  passage  ticket  7054 

— of  written  instrument  7053 

VARIANCE 

distinguished    from,   failure  of 

proof  4227 

immaterial,  amendment  4226 

verdict  of  acquittal  for  7919 

- — not  a  former  acquittal   7760 

- — detention  of  defendant  7932 

when  material  4225 
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Section 

VENDEES'  LIEN 

for  recovery  of  amount  paid  on 
purchase  price  3445 

VENDORS'  LIEN 

for  purchase  price  3441 

valid  against  whom  3443 

waiver  by  transfer  of  contract.  .3442 

VENIRE 

see  Jury 
— Jury  List 


VENUE 


in  civil  actions 


actions  against  counties  4122 

against  insurance  companies ....  2884 
— for  penalties  and  against  offi- 
cers  4121 

— in  justice  court  4639-4645 

— relating  to  real  property  4120 

determined  by  residence  4123 

— change 

application  heard  at  chambers . .  3890 

demand  for  change  4124 

in  probate  proceedings  for  dis- 
qualification of  judge  5404-5407 

in   suits   to   determine  adverse 
claims  under  townsite  law. . .  .2157 

of  hearing  of  motion  4883 

proceedings  after  judgment  4128 

transmission  of  papers  4127 

when  granted  4125-4126 

in  criminal  actions 

absent  principal,  prosecution  of.  .7493 

accessories,  prosecution  of  7492 

bigamy  and  incest  7487 

bringing  stolen    property  into 

State   7490 

duelling  outside  of  state  7482 

escapes  from  prison   7489 

homicide   7491 

kidnapping  and  similar  offenses. 7486 
offenses  committed  in  different 

counties  7483 

— on  county  boundaries  7484 

— on  vessels  or  trains   7485 

— without  the  state   7481 

prosecutions  for  stealing  rides. 7061d 
stolen    property    carried  from 

county  to  county  7488 

— change  on  application  of 
defendant 

application,  form  7769 

— hearing    in    defendant's  ab- 
sence  7769 

before  justice  of  the  peace. .  8285-8286 

certification  of  costs  7774 

costs  accruing  after  removal . . .  7773 

grounds  for  change   7768 

order  for  change  7770 

proceedings  after  removal  7773 


Section 

VENUE — Contd. 

removal  of  defendant   7772 

transfer  of  cause   7771 

— change  on  application  of 
state 

application,  form   7776 

— appeal  from  order   7779c 

— by  whom  made   7775 

costs  after  removal   7779a-7779b 

grounds   7775 

order  for  change   7777 

proceedings  after  transfer. . .  .7779a 

removal  of  defendant  7779 

transfer  of  cause   7778 


VERDICT 


in  civil  actions 


by  three-fourths  of  jury  3938 

entry  of   4400 

exception  deemed  taken   4427 

— specification  of  particulars .  . .  4428 

general  and  special  defined  4396 

grounds  for  vacation   4439 

how  signed  4394 

in  claim  and  delivery   4399 

in  forcible  entry  and  detainer5106 
informal  or  insufficient  verdict. 4395 

— how  corrected   4395 

in  mandate  proceedings,  certifi- 
cation  4985 

in  money  actions...-  4398 

in    proceedings    against  joint 

debtors   4865 

is  part  of  judgment  roll  4456 

rendition,  polling  of  jury  4394 

retrial  after  failure  to  find.... 4392 

sealed  verdict   4393 

special  verdict  controls  general. 4397 

— in  contest  of  wills  5310 

— referee's  report  as   4421 

— rendition  of   4397 

in  criminal  actions 

acquittal,  discharge  of  defendant.7932 

— for  insanity,  proceedings  7934 

— for  variance,  detention  of  de- 
fendant  7932 

as  against  joint  defendants  7927 

by  five-sixths  of  jury  in  misde- 
meanors  7781 

conviction,    commitment   of  de- 
fendant 7933 

general  and  special  7918 

general  verdict,  form   7919 

included  offenses  and  attempts. 7926 
informal  verdict,  judgment  ....  7929 

manner  of  taking  7917 

in  coroner's  inquest.  . .  8381 

on  inquisition  into  sanity  ..8197 

polling  the  jury   7930 

presence  of  defendant  7916 

reconsideration   7928 
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Section 

VERDICT — Contd. 

record   7931 

return  of  jury  into  court  ..... .7915 

special  verdict  denned  7920 

— defective,  new  trial   7924 

— judgment  on  . .  7923 

—form  7922 

— how  rendered  7921 

to  find  degree  of  crime   7925 

VERIFICATION 

see  Affidavit 

of  answer  denying  execution  of 
instrument   4200 

of  denial  of  instrument  in  an- 
swer  4201 

of  papers,  by  affidavit  6052 

of  pleadings  generally  ..4199 

VESSELS 

venue  of  offenses  committed  on7485 

VESTED  INTEREST 

future  interest,  when  vested. ..  .3061 

VETO 

of  bills  by  governor,  4,  10 

— same   65 

— of  appropriation  bills,4,  11 

of  ordinances  by  mayor  2191 

VETERINARY  SURGEON 

annual  report   .....1163 

appointment,  qualifications,  sal- 
ary, expenses,  bond  and  oath.  .1158 
assistants,  appointment,  compen- 
sation, oath  and  bond  1164 

— compensation  in  criminal  pros- 
ecutions  1174 

— may  make  arrests  1174 

compensation  for  dipping  range 

animals  1183 

general  duties   1159 

may  administer  oaths   1173 

may  declare  quarantine  of  range 

horses  and  cattle   1183 

may  order  inspection  of  sheep..  1188 
may  order  quarantine  of  infect- 
ed premises   1160 

may  require    all    sheep    to  be 

dipped   1182 

may  slaughter  diseased  animals.  1161 
neglect  to  pay  over  money,  pen- 
alty 1175 

official  misconduct,  penalty  1172 

to  appoint  livestock  inspectors.  1165 

to  create  inspection  lines  1189 

to    give    duplicate    receipts  for 

money   1175 

to  quarantine  diseased  herds. . .  .1168 
to  quarantine  and  dip  diseased 

animals   1176 

to  supervise  dipping  of  animals.  11G7 
to  supervise  assistants  and  in- 
spectors  1169 


Section 

VIEW 

in  civil  actions  4386 

in  criminal  cases   7876 

VIEWERS 

of  proposed  roads,  see  Roads 
on  assessment  of  damages  for 

animal  trespass   1294,  1295 

of  partition  fences  1269 

VILLAGES 

see  Municipal  Bonds 
— Ordinances 
— Police  Court 
— Resolutions 
—Sewers 
— Sidetvalks 

for  matters  common  to  cities  and 
villages,  see  Cities  and  Vil- 
lages 

adoption  of   village  government 

by  cities  2233-2235 

appointment  of  officers   2229 

attorney,  duties   2278 

clerk  as  police  judge   2232 

—duties   2277 

— to  perform  duties  of  county 

auditor  in  elections   404 

compensation  of  officers   2230 

incorporation  and  organization. .  2222 
officers  not  to  be  interested  in 

contracts   2279 

officers'    salaries    not    to  be 

changed  during  term   2280 

organization  into  city  ....2175-2181 

publication  of  by-laws.  2231 

treasurer,  duties  2257 

trustees,  chairman  pro  tern.... 2231 
— compelling  attendance  at  meet- 
ings  2226 

— journal  of  proceedings. 2227,  2277 

—powers  2223,  2228 

— qualifications  and  term  of  of- 
fice   2224 

— oath,  chairman  and  meetings. 2225 
— quorum  and  adjournment  ....  2226 
— to  appoint  library  directors.  677 

VINEGAR 

see  Dairy,  Food  and  Oil 

VITAL  STATISTICS 

see  Public  Health 

VITRIOL 

throwing  upon  person   6731 

VOLUNTARY  DISSOLUTION 

of  corporations,  see  Dissolution 
of  Corporations 

VOLUNTARY  MANSLAUGHTER 

see  Manslaughter 

VOTERS 

see  Electors 
— Registration 
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Section 

VOTES  AND  VOTING 

see  Elections 
VULGARITY 

disturbing  peace  by   6959 

WAGER 

see  Gaming 

WAGES 

attorneys'    fees    in    suits  for 

wages   4819 

exemption  from  execution  4480 

payment  to  minor   2697 

preference  of  claim  for — 

— action  on  disputed  claim  5147 

— construction  of  terms   5149 

— death  of  employer  ..5146 

— debtor  or  creditor    may  dis- 
pute claim   5148 

— election  between  claim  and  me- 
chanic's lien   5145 

— notice  of  claim  to  creditor. . .  .5147 
— preference  to  execution  or  at- 
tachment  5147 

— provisions  liberally  construed.5150 
— wages  of  servants  and  labor- 
ers preferred   5145 

WAGON  ROAD  CORPORATIONS 

articles  of  incorporation  2715 

capital  required  before  filing  ar- 
ticles  2717 

directors,  quorum  and  executive 
committee   2728 

WAIVER 

insane    person    cannot  waive 

rights   2608 

of  demand   of   performance  of 

pledge   3433 

of  findings  of  fact  4408 

of  notice  of    dishonor,  parties 

bound    3566-3567 

of  notice  of  sale  under  pledge. .  .3432 

of  objections  to  complaint  4178 

— to  indictment  or  information. 7731 

— to  offer  of  performance  3323 

of  option  as  to  delivery  of  goods 

sold   3328 

of  process  by  guardian   5673 

of  protest  of  negotiable  instru- 
ment  3568 

of  summons  by  appearance. ..  .4139 

of  trial  by  jury   4405 

— in  criminal  case  7781 

of  vendor's  lien  3442 

WARD 

see  Guardian  and  Ward 

WARDEN 

see  Penitentiary 

WAREHOUSE  RECEIPTS 

commodities  to  be  delivered  on 

presentation   1492 

duplicates  to  be  marked  1488 


Section 

WAREHOUSE  RECEIPTS — Contd. 

form  of  receipt  1487 

fraudulent  receipts  prohibited ..  1488 

penalties  and  liabilities  ...1493 

negotiability  1491 

to  show  grade  of  grain  1486 

warehousemen  to  give  receipt. .  .1486 

WAREHOUSEMEN 

see  Grain  Commission 

— Warehouse  Receipts 

may  hold  and  sell  property  for 
charges   1546-1549 

mixing  grades  prohibited  1489 

penalties  and  liabilities  1493 

to  deliver  commodities  on  de- 
mand  T1492 

unauthorized  sales  of  grain  pro- 
hibited  1490 


WARRANT 

see  Search  Warrant 

— Warrant  of  Arrest 

for  death  warrant,  see  Death 
Sentence 

for  warrant  in  habeas  corpus, 
see  Habeas  Corpus 

for  coroner's  warrant,  see  In- 
quest 

for  money  warrants,  see  War- 
rants 

WARRANT  OF  ARREST 

see  Arrest 
— Bail 

— Commitment 

— Preliminary  Examination 

defendant   to   be   taken  before 

magistrate   7525 

definition  and  form   7519 

deposition  of  informant  7517 

direction  to  county  officers  7524 

direction  to  officers  throughout 

state   7523 

examination  of  informant  7516 

execution  and  return  7532 

execution    by    sheriff   of  other 

counties   7524 

for  fugitive  from  another  state.8417 
for  offense  triable  in  another 

county   7531 

for  security  to  keep  the  peace . .  7382 

in  justice  court   8281 

issuance  by  coroner  8384-8386 

malicious  procurement,  penalty. .  6533 

requirements   7520 

to  be  shown  to  person  arrested.  .7546 

to  whom  directed  7521 

when  to  -issue   ,  7518 

transmission   by   telegraph  for 

service   7553-7554 

WARRANT  REDEMPTION 
FUND 

of  cities  and  villages  2268 
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Section 

WARRANT  REDEMPTION 
FUND — Contd. 
of  counties,  7,  15 

special  tax  for  fund...  1648 

transfer  of  state  money  to  fund.1795 
transfer    of    unexpended  bal- 
ances 1792 

WARRANTIES 

lineal  and  collateral  abolished. 3122 

WARRANTS 

drainage  district  warrants  2450 

irrigation  district  warrants. ..  .2418 
officers  not  to  deal  in  258 

county 

blank  warrants   2056 

bulletin    1996 

calling  for  payment  1997,  1998 

county  auditor  to  draw   2052 

how  drawn  and  presented   1955 

non-payment  for  want  of  funds, 

interest   1995 

notation  of  interest   2000 

payment  1955,  1994 

registration  1955,  2056 

to  specify  liability  2053 

municipal 

how  drawn  2262 

limitations  on  drawing  .........  2264 

state 

appropriation  necessary  to  au- 
thorize   Ill 

interest  on  unpaid  warrants....  125 

lost  warrants,  diplicates   106 

not  to  be  paid  when  illegally- 
transferred   260 

order  of  drawing   105 

order  of  payment   123 

partial  payment   124 

payment  by  treasurer   117 

penalty  for  refusal  to  pay   126 

register  of   102 

state  auditor  to  draw   102 

WARRANTY 

in  sales  by  sample  3325 

of  negotiable    instruments  im- 
plied from  delivery  3522 

— implied  from  indorsement. ... 3523 
of  provisions  for  domestic  use.  .3327 

of  quality  and  quantity  3326 

of  title  to  personal  property ..  3324 

WASHINGTON'S  BIRTHDAY 

is  holiday    10 

WASTE 

actions  for   4530 

— against  executor  5553 

— by  executor   5552 

by  tenant  or  sub-tenant  termi- 
nates lease  5093 


Section 


WASTE — Contd. 

court  may  restrain  after  execu- 
tion sale   4496 

cutting  down  trees,  etc  4531 

— for  repair  of  highways  4532 

injunction  against  after  execu- 
tion or  foreclosure  4544 

joinder  of  actions  for   4169 

treble  damages   4531 

WATER 

see  Water  and  Canal  Corpora- 
tions 
— Water  Pipes 
— Water  Rates  • 
— Water  Rights  and  Irrigation 

larceny  of  7059 

stealing  from  ditches,  penalty.  .7137 

WATER  AND  CANAL  CORPO- 
RATIONS 

contracts  for  municipal  water 

supply  2838 

laying  mains  in  streets,  consent 

of  authorities    881 

rates  for  supply,  how  fixed  2839 

report   .....2844 

right-of-way  along  streets  and 

highways   2840 

works  not  to  obstruct  highways .  2841 

WATER  COMMISSIONERS 

see  Water  Rights  and  Irrigation 

WATER  DIVISIONS 

see  Water  Rights  and  Irrigation 

WATER  MASTERS 

see  Water  Rights  and  Irrigation 

WATER  PIPES 

laying  in  streets,  consent  of  au- 
thorities  881 

malicious  injury  to  7171 

right-of-way  for   2840 

WATER  RATES 

see  Water  Rights  and  Irrigation 
for  municipal  water  supply,  how 
fixed   2839 

WATER  RIGHTS  AND  IRRIGA- 
TION 

see  Adjudication  of  Water  Rights 
— Carey  Act  Lands 
— Irrigation  Districts 
— State  Engineer 

appropriation 

abandonment  by  laches. ...... .3254 

— by  non-application  to  use... 3264 
application  to  state  engineer. .  .3253 
— amended  application  and  per- 
mit 3255 

— appeal   from  engineer's  deci- 
sion  3254 
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Section 

WATER  RIGHTS  AND  IRRIGA- 
TION"— Contd. 
— examination,  amendment  and 

approval   3254 

— for    enlargements   or  exten- 
sions  3258 

— maps  accompanying   3254 

appropriations  to  be  noted  on 

maps   3266 

bond  for  performance  of  work. 3254 
change  of  place  of  use,  certificate 

of  transfer  3264 

—defined   .3251 

completion,   appeal   from  engi- 
neer's decision  3259 

— examination  and    issuance  of 

certificate   3258 

—proof  of  3257 

contest  for  cancellation  of  per- 
mit  3256 

fees  of  engineer  3263 

filing  fee  3253 

final  proof  of  application  to  ben- 
eficial use  ....3260 

license,  appeal  from  issuance  or 

refusal  3265 

—effect   . . .  3262 

— issuance  and  priority   3261 

— maximum  amount  of  water.  .3262 

— protest  against   3265 

— rules  governing  engineer  in  is- 
suance  3265 

must  be  for  beneficial  purpose. 3243 

permits,  issuance   3254 

right  acquired  by  appropriation.3242 

right  guaranteed,  15,  3 

time  for  commencing  work.... 3254 

board  of  irrigation 

constitution  and  meetings. ....  .3273 

to  create  water  districts  .  .3274 

crimes 

cutting  banks  of  streams  7144c 

cutting  embankments  and  break- 
ing measuring  devices  7144b 

injuries  to  ditches  and  appurte- 
nances  7145 

injuries  to  measuring  devices.  .7146 

injury  to  headgates   7144c 

interference  with  delivery  7149 

malicious    injuries    to  bridges, 

ditches,  levees,  etc  7162 

neglect  to  deliver  water  7149 

obstruction  of  ditches   and  res- 
ervoirs  7137 

obstruction    of    overflows  and 

gauges   7144a 

stealing  water  7137 

tampering  with  measuring  de- 
vices  7137,  7148a 

wasting  water   7144 

wrongful  diversion  of  water.. 7144b 


Section 

WATER  RIGHTS  AND  IRRIGA- 
TION— Contd. 

delivery  to  consumer 

application  for  water  . . .  3290 

charges  a  lien  on  land  ........ .3288 

company  to  furnish  water  on  de- 
mand  3288 

— to  deliver  water  as  agreed . . .  3288 
distribution    among    parties  to 

common  lateral   3288 

purchase  of  perpetual  right  can- 
not be  demanded  3290 

security  for  charges   3289 

wasting  water,  liability   3293 

ditches,  headgates  and  meas- 
uring devices 

appropriator  to  maintain  head- 
gates  and  measuring  devices.  .3282 
bridges  to  be  built  over  ditches.3310 
change  in  course  of  ditch  pro- 
hibited, when  3248 

change  of  lateral  ditch  3111a 

county  to  erect  headgates  and 
measuring  devices  at  expense 

of  owner  3282 

ditch  owner  to  furnish  lateral 
headgates  and  measuring  de- 
vices  ...3286 

ditches  to  be  kept  full  3306 

— to  be  kept  in  repair  3307 

embankments  to  be  maintained. . 

   3308-3309 

injuring  or  tampering  with,  lia- 
bility  3285 

owner  to  keep  ditch  in  repair. .  .3300 
repair  of  community  ditches.  . .  .3211 
state  engineer  to  approve  plans 
of  gates  and  devices  3286 

fixing  water  rates 

application  to  county  commis- 
sioners 3294 

depositions   3296 

hearing,  subpoenas,  order,  ap- 
peal 3297 

legislature  to  provide  for,  15,  6 
matters  considered  by  commis- 
sioners  3298 

notice  of  hearing  3296 

setting  date  for  hearing  3295 

general  provisions 

change  in  point  of  diversion ....  3247 
decreed    rights  appurtenant  to 

land  4621 

diversion,     rights     of  decreed 

claimants   3249 

domestic  purposes  defined  3250 

extension  of  conduits   3247 

land  owners  entitled  to  use  of 

water  of  streams  3299 
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Section 

WATER  RIGHTS  AND  IRRIGA- 
TION— Contd. 
mingling   water    with  streams, 

reclamation   3244 

nature  of  property  in  water ....  3240 
perpetual  water  rights  not  af- 
fected by  transfer  or  sale  of 

ditch   3292 

right  to  collect  rates  a  fran- 
chise, 15,  2 
right  to  raise  water  of  streams . .  3303 
rights  appurtenant  to  land . . . .  ; .  3262 
sales,  etc.,  equivalent  to  dedica- 
tion, 15,  4 

—same   ......3291 

standard  of  measurement  3241 

use  of  water  a  public  use,  15,  1 
water  the  property  of  the  state. 3240 

priorities 

among  purchasers,  15,  5 
classification  of  lands  by  prior- 
ities 3287 

first  in  time   3245 

gives  better  right,  15,  3 
limitation  on  rights,  15,  5 
of  agricultural  rights,  15,  3 
of  domestic  rights,  15,  3 
of  mining  rights,   15,  3 
to  seepage,  waste  and  spring  wa- 
ter  3246 

rights  of  way 

appropriators  entitled  to  way... 3301 

crossing  of  ditches  3305 

eminent  domain,  1,  14 

—same   '  3304 

land  owners  entitled  to  way  for 

ditches   3300 

over  state  lands  3302 

raising  water  of  stream  3303 

reservoirs  and  ditches   on  state 

lands  1635 

water  divisions  and  commis- 
sioners 

commissioners,  appointment  and 

qualifications   3269 

— compensation,  how  paid  3271 

— oath  and  bond   3272 

— reports  to  state  engineer  3273 

— residence  and   duties  3270 

— to  appoint  water  masters  ....  3275 
— to    approve    compensation  of 

water  master  3280 

— to  erect  headgates  and  meas- 
uring devices  at  county  ex- 
pense . ..  .....  3282 

— to  maintain  priorities  by  shut- 
ting headgates   3276 

— to  oversee  distribution  of  wa- 
ter  3283 

— to  print  and  distribute  copies 


Section 

WATER  RIGHTS  AND  IRRIGA- 
TION— Contd. 

of  decrees   4523 

water  districts,  how  created. .  .3274 
water    divisions,  establishment 

and  boundaries   32G9 

water  masters 

appointment  by  ditch  owner  3284 

— by  water  commissioners  

 3274-3275 

assistants,  oath  and  compensa- 
tion  3279 

compensation,  how  allowed  and 

paid   3280-3281 

diverting  water  without  consent 

of,  liability  3285 

election    in  unadjudicated  dis- 
tricts  3275 

oath  and  bond   3275 

reports  to  commissioner  ..3276 

to  divide  water  among  streams. 3277 
to  regulate  distribution  of  water.3275 
when  to  begin  work  3278 

WATER  USERS'  ASSOCIATIONS 

exemption  from  franchise  tax . .  2842 

fee  for  filing  articles  2842 

record  of  articles  and  stock  sub- 
subscriptions  2843 

WATER  WORKS 

bonds  may  be  issued  for  2315 

WAY,  RIGHT  OF 

see  Eminent  Domain 

WAYS 

see  Roads,  and  references  there 
given 

WEAPONS 

see  Deadly  Weapons 
— Fire  Arms 

to  be  taken  away  on  arrest. ..  .7550 

WEIGHTS  AND  MEASURES 

see  False  Weights  and  Measures 
inspector,  powers  and  duties. ..  1541 
measurement  of  stone  masonry.  .1545 
penalty  for  using  false  weights. 1544 

sales  by  the  ton   7109 

standards  to  agree  with  U.  S. 

standards   1542 

units  of  measurement  1543 

WEIRS 

are  nuisances,  when    873 

WIDOW 

see  Decedents'  Estates 

— Executors  and  Administrators 

— Succession 

WIFE 

see  Husband  and  Wife 
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Section 


WILD  ANIMALS 

bounties    for    destruction,  see 

Bounties 
as  game,  see  Fish  and  Game 
extermination  of,  see  Predatory 

Animals 

WILFUL  NEGLECT 

as  ground  for  divorce  2651 

WILFULLY 

defined   6301 

WILLS 

see  Contest  of  Wills 
— Probate  of  Wills 
— Legacies  and  Devises 
taxation  of  transfers  by  will,  see 
Transfer  Tax 

after-acquired  estates  pass  5749 

apportionment  of  share  of  child 

unprovided  for   5745 

children    provided    for    by  ad- 
vancements  5746 

conflict  of  laws   5760 

devise  to  charitable  uses   5750 

discharge  of  debt  by  will  5425 

effect  of  devise  of  land  5748 

execution  and  attestation  5727 

existing  wills  not  affected  by  , 

chapter   5759 

includes  codicil    16 

legacies    and    annuities,  when 

due   5756 

married  woman  may  dispose  of 

separate  estate   5726 

must  be  in  writing  6006 

of  future  interests   3065 

of  married    woman,    how  exe- 
cuted  5726 

olographic  wills  ,5728 

— how  proved   5307 

order  of  exhaustion  of  property 

to  pay  legacies   5753 

powers  to  sell  property,  how  ex- 
ecuted  5528 

preference  of  legacies    to  kin- 
dred 5754 

property  subject  to  debts,  order 

of  exhaustion   5752 

provision  for  payment  of  debts. 5527 
revocation,    revival    of  previous 

will   5734 

— application  of  provisions  5758 

— by  inconsistent  conveyance.  .5741 

— by  marriage  5736 

— by  marriage  and  issue  5735 

— contract  not  a  revocation. .  .5738 
— conveyance  not  a  revocation .  5740 

— how  accomplished  5731 

— mortgage  not  a  revocation . . .  5739 

— of  codicils   5742 

— of  duplicate  will   5733 

— of  woman's  will  by  marriage. 5737 


Section 


W  ILLS — Contd. 

— proof  of   5732 

specific  devise  passes  title  5755 

succession  by  after-born  child.. 5743 
— by  child  not  provided  for... 5744 
— of  descendants  of  devisee. ..  .5747 

witnesses,  signature  by  5729 

— subsequent  incompetency  5730 

— to  be  produced  on  contest  of 

will   5311 

who  may  make   5725 

WITHDRAWAL 

of  plea  of  guilty   7757 


WITNESSES 

see  Conditional  Examination 

— Depositions 

—Oath 

— Perpetuating  Testimony 
— Subpoenas 

bribery  of   6504,  6505 

discharge  of  co-defendant  for  use 

as  7861-7863 

names  to  be  indorsed  on  infor- 
mation  7656 

attendance- — requirement  and 
enforcement 

affidavit  by  criminal  defendant 

for  subpoenas   8151 

arrest  for  refusal  to  appear  be- 
fore legislature    61 

attachment  for  non-attendance . .  6043 
attendance    out    of    county  in 

criminal  actions   8152 

courts  may  compel  3862 

disobedience  to  subpoena,  a  con- 
tempt  6041 

— in  legislative  election  contests  48 
— penalty  to  aggrieved  party .  . .  6042 
enforcement     in  supplementary 

proceedings   4508 

in  proceedings  for  removal  of 

officers   7455 

judicial  officers  may  compel ...  .3911 
not   obliged   to   obey  subpoena 

when   6039 

on  application  for  sale  of  ward's 

property   5905 

on  inquiry  into  sanity  of  person 

sentenced  to  death   8014 

— of  insane  ward   5787 

on  preliminary  examination  7571 

present  in    court,    must  testify 

without  subpoena   6040 

preventing  attendance  a  felony.  .6503 
production  of  prisoner  to  testify 

 6045.  6046 

— in  criminal  action  8155 

security  for  appearance. .  .7584-7587 

— forfeiture   8154 

summoning  on  continuance  in  po- 
lice court   2214 
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Witnesses — Words 


[sections  below  3800  in  vol.  1] 


Section 

WITNESSES — Contd. 

warrant  for  commitment  of  wit- 
ness  ...6044 

when  required  under  subpoena . .  6090 

before  boards,  officers,  etc. 

before  assessor   . .  1687 

before  county  board  of  equaliza- 
tion  1696,  1701 

before  legislature   58-62 

before  military  courts    733 

examination  by  county  commis- 
sioners  1920 

— by    officer    solemnizing  mar- 
riage  2624 

— by  state  prison  board  8464 

mine  inspector  may  compel  at- 
tendance at  inquest   207 

on  insanity  examination    771 

competency  and  credibility 

competency  in  criminal  actions. 8141 
confidential  relations  and  com- 
munications  5958 

convicts  may  be  witnesses  7241 

credibility  determined  by  jury.. 5956 

evidence  of  good  character  6084 

husband    and  wife  in  criminal 

actions   8142 

— in  prosecutions  for  non-sup- 
port 6781 

judge  or  juror  may  testify  5959 

persons  disqualified  as  witnesses. 5957 
qualifications  in  general   5956 

examination 

conditional  examination   7588 

cross  examination,  scope  6079 

— of  affiants  in  injunction  affi- 
davits   4297 

direct  and  cross  examination,  de- 
fined 6076 

exclusion  of  adverse  witnesses.  .6075 

— in  divorce,  crim.  con.  etc  3861 

impeachment,  by  adverse  party.  .6082 
— by  inconsistent  statements ....  6083 

— of  party's  own  witness  6080 

inspection  of  writings  shown  to 

witness   6085 

leading  questions   6077 

re-examination  and  recalling.  .. 6081 

refreshment  of  memory   6078 

refusal  to  be  sworn  or  answer  a 

contempt   6041 

— before  legislature   6414 

— in  criminal  action,  penalty.  .8153 
■ — under  gaming  law,  penalty ..  6855 
taking  testimony  out  of  court.  .  .6080 

fees  and  mileage 

at  coroner's  inquest   8338 

— affidavit  as  to  mileage  8339 

before  labor  commission  1439 


Section 

WITNESSES— Contd. 

county    commissioners   need  not 

prepay   ,..,,.1921 

— in  justice's  court  .......... .8338 

in  criminal  actions ............  8151 

in  district  court   ,...6139 

in  legislative  election  contests...  50 

in  police  courts  2208 

in  probate  and  justice  court. ..  .6140 
state  need  not  prepay  fees ......  6143 

privilege  of  witnesses 

confidential  relations  and  com- 
munications  5958 

defendant    in    criminal  action 

need  not  testify  7357,  8143 

from  civil  arrest  6092,  6093 

— discharge  from  arrest  6095 

— liability  of  officer  making  ar- 
rest   6094 

matters  to    which    witness  need 

not  testify   6091 

self-incriminating  evidence — 

— constitutional  provision,  1,  13 

- — may  be  exacted  by  legislature.  62 

— in  bribery  cases  6437 

— in  duelling  prosecutions  6716 

■ — in  gambling  prosecutions  6856 

— may  be  used  to  establish  per- 
jury 6308 

WOMEN 

see  Husband  and  Wife 
— Separate  Property 
— Sole  Tinder 

may  vote  and  hold  school  of- 
fices, 6,  2 

WOOD 

see  Lumber 
— Trees 

cutting  on  state  land,  see  State 
Lands 

WOODS 

protection  against  fire,  see  Bor- 

est  Fires 
conservation    to    protect  water 

supply   1592-1594 

WORDS  AND  PHRASES 

acceptance   3648 

acceptance   (bill  of  exchange)  .3589 

accessories  to  crimes   6343 

accommodation  party  3486 

action  3648 

— includes  special  proceedings. .4080 
actual  and  necessary  expenses.  .2117 

admission  to  bail   8100 

adulteration  1143 

adultery   2648 

arrest  7538 

bank   3648 

— in  county  depository  law.... 2017 
— in  state  depository  law   130 


Words 
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[black  face  figures  refer  to  constitution] 


Section 

WORDS  AND  PHRASES — Contd. 


bearer   3648 

bill   ......3648 

bills  of  exchange  3583 

blank  indorsement  . .  3491 

bond,  in  county  depository  law.  .2017 

— in  state  depository  law   130 

bribe   6301 

building   7001 

burning  7004 

challenge  for  cause   7831 

challenge  (to  jury)   7815 

check   3642 

collusion   2655 

color  (syn.  flag)   7215 

commission  (to  take  testimony)  .8178 

community  property   3060 

complaint  (criminal)   7509 

completion   3251 

conditional  limitation   3075 

condonation   2657 

construction  of  in  general   15 

— in  indictments   7684 

conveyance   3161 

corruptly   6301 

counterfeited  trade  marks  .....  6864 

credit  1646 

crimes   6309 

debts   1646 

decedent  (in  transfer  tax  law)  .  .1889 

delinquent  child   8328 

delivery  3648 

depose    16 

director  (of  corporations)   7127 

domestic  purposes   3250 

ensign   (syn.  flag)   7215 

estate  (in  transfer  tax  law)  .  . .  .1889 

extreme  cruelty  2649 

false  weights  and  measures.  ...  7105 

felony  6311 

flags   7215 

folio   2132 

food   1142 

foreign  bank   2982 

forged  trade  mark   6864 

freight  car   6925 

full  cash  value   1646 

general  acceptance   3596 

general  lien   3375 

habitual  intemperance  2852 

head  of  family   3197 

highways    874 

holder   3348 

—for  value  3133  3184 

— in  due  course   3509 

homestead   3173 

improvements   1646 

incumbent  5027 

incumbrance   3121 

indictment   7632 

indorsement   3648 

inhabited  building   7002 

instrument   3648 


Section 

WORDS  AND  PHRASES — Contd. 

intoxicating  liquors   1527 

issue   3648 

juvenile  disorderly  person. ..  .  .8336a 

knowingly   6301 

library    682 

lien   3373 

live  stock  1224 

magi  st r ate   7510 

malice  6301 

— express  and  implied  6561 

maliciously  6301 

masculine    16 

material  allegation  3582 

medical  college  in  good  standing.  1354 

mis-branding  1144 

misdemeanors  6311 

month   16 

mortgage   3388 

neglect   6301 

negligence   6301 

negligent   6301 

negligently  6301 

negotiable  promissory  note  3641 

net  profits  of  mines  1864 

night  time   7003,  7017 

note  3348 

notice   2023 

nuisance   3656 

oath   6479 

— includes  affirmation    16 

olographic  wills   .  5728 

optometry   1372 

panel  (jury)  7817 

payment  in  due  course  3545 

peace  officers   7522 

peddlers  1528 

peremptory  challenge   7829 

person  3648,  6301 

— includes  corporation   16,  5149 

personal  property  3057 

— in  revenue  law  1646 

— includes  what   16 

persons  of  sound  mind  6315 

pledge  3421 

pledge  holder  3426 

plural  includes  singular .  . .   16 

practicing  dentistry   1360 

practicing  medicine   1353 

present  tense  includes  future...  16 

presentment   7631 

principals  in  crime   6342 

private  nuisance   3658 

private  property  5212 

process   16,  2023 

property    16 

— in  revenue  law   1646 

— in  transfer  tax  law  1889 

public  moneys   6977 

public  nuisance   3C57,  6910 

public  offense   6309 

qualified  acceptance  3596 

railroad  track   1710 
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[sections  below  3800  in  vol.  1] 


Section 

WORDS  AND  PHRASES — Contd* 

real  estate  3056 

— in  revenue  law  1646 

real  property  3056 

—includes  what  . . ,   16 

reasonable  time  . . . .   3650 

recrimination   .  2656 

restrictive  indorsement   3493 

rolling  stock  1710 

sal*  in  bulk   3335 

security    (in   eeunty  depository 

law)    2017 

—in  state  depository  law  ...  130 

school  age   625 

school  month   667 

seal   18 

search  warrant   .8391 

several  current  funds  ......  136 

signature  includes  mark   16 

singular  includes  nlural  16 

standard  (syn.  flag)   7215 

state  includes  D.  G.  and  terri- 
tories  16 

stock  drover   1239 

special  indorsement   3491 

special  lien  3376 

stock  grower  1224 

stock  rancher  1221 

subscription  includes  mark   16 

succession  „  5700 

taking  of  bail   .8101 

testify  includes  what    16 

timber   867 

trademarks  ..6865 

transfer  (in  transfer  tax  law) .  .1889 

tree  1596 

unprofessional    or  dishonorable 

conduct  (by  physician)   1352 

value  (in  revenue  law)   1646 

— in  negotiable  instrument  law . . 

 3482,  3648 

warrant  of  arrest   7519 

wilful  desertion  .......  2650 

wilful  neglect   ...2651 

wilfully    ...6301 

will  includes  codicil   16 


Section 

WORDS  AND  PHRASES — Contd. 
writ   16 

.   writing   3648 

—includes  printing  16,  5150 

written   3648 

WORKS  OF  ART 

exempt  from  execution  4480 

injuring  or  destroying   7170 

WRIT 

see  Attachment 
— Execution 
—Garnishment 
-—Habeas  Corpus 
—Mandate 
—Process 
—Prohibition 
—Return 

—Review,  Writ  or 

Service 

—Summons 

defined   16 

seal  3875 

telegraphic  transmission  for  ser- 
vice ..4895 

WRITING 

see  Evidence 
—Private  Writings 
—Public  Writings 
for  contracts  required  to  be  in 
writing,  see  Statute  of  Frauds 

includes  printing   16 

inspection  of,  judge  may  order.  .4875 

WRITTEN  INSTRUMENTS 

see  Writing,  and  references  there 
given 

denial  of  genuineness  must  be 

verified  4200-4202 

inspection  of   4875 

order  for  production  by  justice. 4719 

YEAR 

school  year   667 

YELLOWSTONE  PARK 

cession  to  United  States   27 
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APPENDIXES 


A.  PARALLEL  REFERENCE  TABLE  OF  LAWS. 

B.  TABLE  OF  REPEALED  AND  AMENDED  LAWS. 

C.  RULES  OF  THE  SUPREME  COURT 


APPENDIX  A 


TABLE  OF  PARALLEL  REFERENCES  FROM  THE  SECTIONS 
OF  THE  REVISED  STATUTES  AND  SUBSEQUENT  SES- 
SION LAWS  TO  THE  CORRESPONDING  SECTIONS  IN  THE 
REVISED  CODES. 

[If  unable  to  find  a  given  section  in  this  table,  turn  to  the  table  of 
repealed  and  amended  laws  which  follows,  and  ascertain  if  the  section 
sought  has  been  amended;  if  so  return  to  this  table  and  look  up 
the  amendatory  act.  The  references  to  the  session  laws  are  to  the  initial 
page  of  the  act  in  which  the  section  is  included  instead  of  to  the  local 
citation.  The  legislation  from  1891  to  1897,  inclusive,  which  was  re- 
enacted  in  1899,  is  listed  here  only  under  the  volume  and  page  of  the  re- 
enactment.] 

REVISED  STATUTES  1887. 


R.  S. 

Sec. 

I.  ... 
2... 
3... 
4. . . , 
5..., 
6..., 
7..., 
8..., 
9. . . 
10. . 

II.  . 
12.. 
13.. 
14.  . 
15.. 
16.. 
17.. 
18. . 
19. . 
20. . 
100. 
105. 
110. 
121. 
122. 
123. 
131. 
132. 
134. 
137. 
138. 
139. 
145. 
146. 


Code 
Sec. 

....1 
....2 
....3 
....4 
. .  ..5 
.  ...6 
. .  ..7 
....8 
. .  ..9 
.  ..10 
.  ..11 
.  ..12 
.  ..13 
.  ..14 
.  ..15 
.  ..16 
.  ..17 
...18 
.  ..19 
.  ..20 
...21 
.  ..22 
.  ..31 
...35 
.  ..36 
...37 
...46 
...47 
...48 
.  ..49 
...50 
...53 
.  ..58 
...59 


R.  S. 

Sec. 


Code 
Sec, 


147. 
148. 
149. 
150. 
151. 
152. 
153. 
154. 
155. 
156. 
157. 
158. 
159. 
170. 
175. 
176. 
181. 
182. 
183. 
190. 
191. 
192. 
194. 
195. 
197. 
205. 
206. 
207. 
208, 
209, 
210, 
211. 
213. 
214 


..60 
..61 
..62 
..63 
..64 
..65 
..66 
..67 
..71 
..71 
..72 
..73 
..74 
..85 
..88 
..89 
..91 
..92 
..93 
..94 
..95 
..96 
..97 
..98 
101 
.102 
.103 
.104 
.105 
.107 
.108 
.109 
,110 
.111 


R.  S. 
Sec. 

217. 

218. 

218. 

219. 

220. 

222. 

230. 

231.. 

232. 

234. 

235. 

236.. 

237. 

239. 

240.. 

242.. 

250. 

252.. 

260.. 

262.. 

263.. 

264.. 

265.. 

266.. 

267.. 

268.. 

269.. 

270.. 

272.. 

273.. 

274.. 

275.. 

285.. 

286.. 


Code 

Sec. 

..112 
..274 
..116 
..113 
..114 
..115 
..117 
.  .118 
..119 
..141 
..123 
,  .124 
..137 
..139 
..126 
..138 
..142 
.  .143 
..212 
,  .213 
..212 
.  .214 
..215 
.  .216 
..217 
..218 
.  .,219 
.2049 
.2050 
.2050 
.1987 
.2051 
..231 
.  .232 


R.  S. 

Sec. 

287.. 

289.. 

290.. 

291.. 

292.. 

294.. 

295.. 

300.. 

301.. 

302.. 

303.. 

304.. 

805.  . 

306.. 

325.. 

327.. 

335.. 

335.. 

337.. 

338.. 

339.. 

340.. 

353.. 

354.. 

356.. 

357.. 

365.. 

366.. 

367.. 

303.. 

369.. 

370.. 

371.. 

880.. 


Code 
Sec. 

,.233 
,.236 
.  .237 
..238 
..239 
,.241 
.242 
.243 
,  .244 
,.245 
,  .246 
..247 
,  .248 
,  .249 
.252 
.254 
.262 
.263 
.264 
.265 
,  .26« 
,.267 
.269 
,  .270 
,  .272 
.273 
,.255 
.256 
.257 
,  .258 
,  .259 
,.260 
.261 
.  .277 
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R.  S.  Code 
Sec.  Sec. 

381...  ..278 

390  282 

391  283 

392  284 

393....  285 

394  ....286 

395  287 

396..  288 

397  289 

398  290 

399.....  291 

400  292 

401  293 

402  294 

403  295 

404..  296 

405  297 

406  298 

407   299 

408  .300 

409  301 

410.....  302 

411.. ....... .303 

412......  304 

413..  ....... .305 

414  306 

415...  307 

416  308 

417  309 

418  310 

4X  9e  «  »  •  t  •  •  •  »  j  3 1 1 

420  312 

421  313 

422  314 

423   315 

424   316 

432..  ..319 

434..  ....327 

436  .....331 

440   .  .333 

441...  334 

442  .....335 

448  336 

450......  338 

452  .....339 

453  .  340 

454   341 

742  ....750 

750  ..  751 

751.. .  . .  .  752 

752   753 

753  ..... .754 

754  755 

755.......... 756 

756   757 

757.......... 758 

758   759 

759  .  760 

760.......... 761 

761  .....762 

762...  763 

763.......... 764 

764.......... 765 


R..  S. 

Code 

Sec. 

Sec. 

17 /J  C 

f"T  f\  f* 

rteyrt 

PT  /»  ^ 

h  no 

n  f*  o 

n  /"*  a 

nn  n 

r*j  rj'r\ 

rrrr-t 

n  n  c% 

779 

773 

773 

774. 

774. 

'  77^ 

77^ 

77fi 

r?rr 

i—t  t~~i  ry 

778 

779 

l7r7Q 

781 

782 

789 

7QQ 

CA7 

QQQ 

QAQ 

Q/f  n 

QQ  A 

S2Q1 

8Q9 

OOCi,  .... 

.      ..      .      9  OUi/ 

8QQ 

ooo. «... 

870 

.  .  .  .  .  O  1  \J 

jOOA 

U    »  Ji  ♦  e    •    ©  «i 

.....OIL 

83 6. . . . . 

m       A  '   A       a.       A     (J     i    J  1 
W       V      V       V       V     V-^     f  %^ 

OCA 

Ol  A 

orn 

OOi.  .... 

QIC 
 O  I  O 

O  CO 

01717 

C70 

oat 

OI7  A 

QUO 

OO  A 

8fiQ 

CQ1 

871 

QQQ 

874. 

QQ7 

881 

QQC 

QQO 

OOi.  .... 

0  c\  f* 

. . . . .896 

QQO 

OOO.  .  .  .  .. 

•  •,»  •  1  0*7  1 

OO  A 

OAO 

ootr 

OAA 

Qf\(\ 

Ann 

QA1 

A  AO 

,QAO 

A  Ark 

OAQ 

A1  A 

f\  A 

rf~V  -*  -* 

J\  /\  /"* 

/"V  -4  tf"Y 

J*\  C\  /"V 

/% 

r\  -4  r*r 

lf\  t~\  tr\ 

AOO 

A  "l  A 

924 

920 

925 

. ; ,  921 

926  

922 

928  

924 

930  

926 

932  

928 

933  

929 

,  930 

936 

932 

947  

938 

950  

940 

951  

.....941 

R.  S.  Code 
Sec.  Sec. 

952  942 

960  943 

961  944 

962  945 

963  946 

964  947 

965  948 

966  949 

967  950 

969  952 

970  953 

971   954 

972  955 

973  956 

974.. ... . .'. .  .957 

076  959 

986  964 

987  965 

1988  966 

989  967 

,990  968 

991  969 

992   .970 

993  971 

994  972 

-995  973 

996  974 

997   .975 

998  976 

999   977 

1000  978 

1001  979 

1020  980 

1021   981 

1022   982 

1023  983 

1024   984 

1025   .985 

1026  .  986 

1027  987 

1029..  989 

1030  990 

1031  ....991 

1032   992 

1033......... 993 

1034..... ....994 

1035.... .  ....995 

1036.....  996 

1037....  .  997 

1038  998 

1039....  .999 

1040  ...1000 

1041  1001 

1042  1002 

1050  1007 

1055  1008 

1056..  1009 

1057  1010 

1058  1011 

1059  1012 

1070...  1013 

1071  ....1014 


R.  S.  Code 
Sec.  Sec. 

1072  1015 

1073  1016 

1074  1017 

1075  1018 

1076  1019 

1077  1020 

1078  1021 

1079  1022 

1080  .1023 

1081  1024 

1082  1025 

1083  1026 

1084  1027 

1090  1028 

1091   .1029 

1092  1030 

1093  1031 

1094  1032 

1095  1033 

1096  1034 

1097  1035 

1098  1036 

1105  1037 

1106  1038 

1107  1039 

1108  1040 

1120  1041 

1121  1042 

1122  1043 

1123  1044 

1128  1045 

1129  1046 

1130  1047 

1131  1048 

1160  1546 

1161  1547 

1162  1548 

1163  1549 

1170  1239 

1177  1237 

1178  1238 

1180  1240 

1181  1241 

■1182  1242 

1183  1243 

1184   .1244 

1185...  1245 

1185  1238 

1195  1255 

1196  1256 

1197  ..1257 

1205  1220 

1210..  1217 

1211  1218 

1212  1219 

1230  1221 

1231  1222 

1231  1223 

1251...,  1545 

1260  1534 

1261  ,.1535 

1262   .1536 

1265  1539 
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R.  S.  Code 

Sec.  Sec. 

1266  1540 

1275  1258 

1276  1259 

1277  1260 

1278  1261 

1279  1262 

1300  1264 

1302  1266 

1304  1268 

1305  1269 

1306  1270 

1307  1271 

1308  1272 

1309  1273 

1310  1274 

1311  1275 

1320  1291 

1321  1292 

1322  1293 

1323  1294 

1324  1295 

1325  1296 

1326  1297 

1327  1298 

1335  1276 

1336  1277 

1340  1278 

1341  1279 

1342  1280 

1630..  1828 

1631  1829 

1632  1830 

1633  1831 

1634  1832 

1635  1833 

1636  1834 

1637  1835 

1639  1836 

1641  1838 

1643  1840 

1730  1898 

1731  1899 

1732  1900 

1733  1901 

1734  1902 

1735  1903 

1745  1904 

1746  1905 

1747  1906 

1750  1908 

1751  1909 

1752  1910 

1753  1911 

1754  1912 

1755  1913 

1756  1914 

1757  1915 

1758  1916 

1759....  1917 

1760a  1936 

1760b  1937 

1760c  1938 

1763  1918 


R.  S.  Code 
Sec.  Sec. 

1765  322a 

1765  1943 

1767  1944 

1768  1919 

1769  1920 

1770  1921 

1771  1945 

1772  1946 

1773  1947 

1774  1948 

1775  1949 

1780  1954 

1781  1955 

1782  1956 

1783  1957 

1786  1958 

1788  1923 

1789  1924 

1790  1925 

1791  1930 

1792  1926 

1813  1974 

1816  1976 

1817  1977 

1818  1978 

1819  1979 

1820  1980 

1822  1981 

1823  ,1982 

1824  1983. 

1825  1984 

1827  1986 

1828  1987 

1829  1988 

1835  1989 

1836  1990 

1840  1991 

1841  1992 

1842  1993 

1843  1994 

1844  .1995 

1849  2000 

1850  2001 

1851  2002 

1852  2003 

1853  2004 

1854  2005 

1855  2006 

1856  2007 

1857  2008 

1858  2009 

1859  2010 

1860  2011 

1861  2012 

1870  2023 

1871  2024 

1872  2025 

1873  2026 

1874  2027 

1875  2028 

1876  2029 

1877  2030 

1878  2031 


R.  S.  Code 
Sec.  Sec. 

1879  2032 

1880  2033 

1881  2034 

1882  2035 

1883  2036 

1884  2037 

1885  2038 

1886  2039 

1887  2040 

1888  2024 

1889  2041 

1890  2042 

1891  2043 

1892  2044 

1893  2045 

1894  2046 

1895  2047 

1896  2048 

2005  2052 

2006  2053 

2007  2054 

2008  2055 

2011  2059 

2013  2060 

2023  2061 

2024  2062 

2025  2063 

2026  2065 

2027  2066 

2028  2067 

2029  2068 

2030  2069 

2031  2070 

2032  2075 

2033  2076 

2034....  2077 

2035  2078 

2067  2087 

2069  2089 

2080  2096 

2081  2097 

2082  2098 

2083  2099 

2084  2100 

2085  2101 

2086  2102 

2090  2105 

2091  2106 

2092  2104 

2093  2107 

2094  2108 

2095  2109 

2096  2110 

2097  2111 

2098  ..2112 

2135  2126 

2136  2127 

2137  2138 

2139  2130 

2140  2131 

2141  2132 

2142  2133 

2143  6142 


R.  S.  Code 
Sec.  Sec. 

2144  2134 

2146  6143 

2146  2128 

2150  1973 

2160..  2135 

2170  2137 

2171  2138 

2172  2139 

2173  2140 

2174  2141 

2175  2142 

2176  2143 

2177  2144 

2178.. .  2145 

2179  2146 

2201  2148 

2205  2158 

2208  2163 

2209  2164 

2210  2165 

2211  2166 

2212  2167 

2213  2168 

2230  2238' 

2400  2600 

2405  2601 

2406  2602 

2407  2603 

2408  2604 

2409  2605 

2410  2606 

2411  2607 

2412  2608 

2420  2611 

2422  2613 

2423  2614 

2424  2615 

2425  2616 

2427  2618 

2428  2619 

2429  2620 

2430  2621 

2431  2622 

2432  2623 

2433  2624 

2436  2625 

2438  2626 

2439  2627 

2450  ...2640 

2451  2641 

2452  2642 

2453  2643 

2454  2644 

2455  2645 

2456  2646 

2457..  .  .  2647 

2458  2648 

2459  2649 

2460  2650 

2461  2651 

2462  2652 

2463  2653 

2464  2654 
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R.  S.  Code 
Sec.  Sec. 

2465  2655 

2466  2656 

2467  2657 

2468  2658 

2469  2659 

2470  2660 

2471  2661 

2472  2662 

2473  2663 

2474  2664 

2475  2665 

2476  2686 

2477  2667 

2478..  . .'  2668 

2479  2669 

2480  2670 

2481  2671 

24S2  2672 

2483..  .•  2673 

2493  2674 

2494  2675 

2496  2679 

2497  2680 

2500  2881 

2501  2382 

2502  2633 

2503  2684 

2504  2685 

2505  2688 

2506  2687 

2507  2688 

2508  2889 

2509  2690 

2510  2891 

2511  2692 

2512....  2693 

2530  2694 

2532...... ..2696 

2533  2697 

2534  2698 

2535  2699 

2545  2700 

2546  2701 

2547  2702 

2548  2703 

2)549........ 2704 

2550  2705 

2551  2706 

2552  2707 

2553  ..2708 

2554  2709 

2575  2710 

2577  2712 

2578  2713 

2582  2717 

2583  2718 

2584  ...2719 

2585   2720 

2586........ 2722 

258  i..  . . .  . .  .2i23 

2588  2724 

2596   .2732 

2597  2733 


R.  S.  Code 
Sec.  Sec. 

2598  ..2734 

2599  2735 

2600  2736 

2600  2737 

2602  2738 

2603  2739 

2604  2740 

2605  2741 

2607  2743 

2608  2744 

2610  ..2746 

2611  2747 

2612  2748 

2813  2749 

2614  2750 

2615  2751 

2616  27-52 

2617  2753 

2618  2754 

2810  2755 

2620  2756 

2621  2757 

2622  2758 

2623  2759 

2624..'.  2760 

2625  2761 

2626  2762 

2627  2763 

2628  2764 

2629  2765 

2630  276f6 

2631  2767 

2832  2788 

2633  2769 

2634  2770 

2635  2771 

2638  2772 

2638.  2774 

2639  2775 

2640  2776 

2641  2777 

2642....  2778 

2643.. . .  2779 

2644   .2780 

2645  2781 

2646  2782 

2647   .2783 

2648  2787 

2649  2788 

2650  ...2789 

2651  2790 

2652..  2791 

2663  2793 

2664  2794 

2665  2795 

2666  2796 

2667  2803 

2668  2804 

2669  2805 

2670  2806 

2671  2807 

2672  2«08 

2674  ...2809 


R.  S.  Code 
Sec.  Sec. 

2675  2810 

2676  2811 

2677  2812 

2678  2813 

2679  2814 

2681  2819 

2683  2821 

2684  2822 

2694  2830 

2695  2831 

2698  2832 

2700  2833 

2701  2834 

2702  2835 

2703  2836 

2710  2838 

2713  2841 

2720  2845 

2721  2846 

2722  2847 

2723  2848 

2724  2849 

2725  .2850 

2726  2851 

2727  2852 

2728  2853 

2729  2854 

2740.  2857 

2741  2860 

2742  2872 

2743  2861 

2744  2871 

2745  2858 

2746  2859 

2747  2870 

2748  ...2862 

2750  2863 

2760  3011 

2761  3012 

2762  3013 

2763  3014 

2765  3016 

2766  3017 

2775  3037 

2778  3038 

2777   .3039 

2787  3041 

2783  3042 

2789   .3043 

2790  .3044 

2791  3045 

2796  3046 

2797  3047 

2798.. ,  3048 

2799  3049 

2800  3050 

2801  3051 

2802  3052 

2803  3053 

2804  3054 

2805  3055 

2825  3056 

2826  3057 


R.  S.  Code 
See.  Sec. 

2827  3058 

2828  3059 

2829  3060 

2830  ...3061 

2831  3062 

2832  3063 

2833  3064 

2834  3065 

2835  3086 

2836  3087 

2837  3068 

2838  3069 

2839   .3070 

2850  3071 

2851  3072 

2852  3073 

2853..  3074 

2854  3075 

2855  3076 

2856  3077 

2857  3078 

2858  3079 

2859  3080 

2860  3081 

2861  3082 

2875  3083 

2876  3084 

2877  3085 

2878  3086 

2879  3087 

2880  3088 

2881  3089 

2882  3090 

2883  3091 

2884  3092 

2885  3093 

2886  3094 

2890  3095 

2891  3096 

2900  3097 

2901  8098 

2902  3099 

2903  3100 

2904  3101 

2905..  3102 

2906  3103 

2907  3104 

292.0  3105 

2921  3106 

2922  3167 

2923........ 3108 

2924  3109 

2925  3110 

2926  3111 

2927  3112 

2928  3113 

2929  3114 

2930  3115 

2931  3116 

2932  3117 

2933  3118 

2934  3119 

2935  3120 
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H.  S.  Code 
Sec.  Sec. 

2936  3121 

2937  3122 

2950  3123 

2951  3124 

2952  3125 

2953  3126 

2954  3127 

2955  3128 

2957  3130 

2958  3131 

2959  3132 

2961  3133 

2962  3134 

2963  3135 

2964  3136 

2965   .3137 

2966  3138 

2967  3139 

2968  3140 

2969  3141 

2970  3142 

2971  3143 

2972  3144 

2973  3145 

2974  3146 

2975  3147 

2990  3149 

2991  3150 

2992  3151 

2993  3152 

2995  .3154 

2996  3155 

2997  3156 

2998  3157 

2999   .3158 

3000  3159 

3001  3160 

3002  3161 

3003  3162 

3004  3163 

3015  3164 

3016  3165 

3017  3166 

3018  3167 

3019  3168 

3020  3169 

3021  3170 

3022  3171 

3023  3172 

3036  3174 

a037.. . .  3175 

3038  3176 

3039  3177 

3040  3178 

3041  3179 

3042  3180 

3043  3181 

3044  3182 

3045  3183 

3046   3184 

3047  3185 


R.  S.  Code 
Sec.  Sec. 

3048  3186 

3049  3187 

3050  3188 

3051  3189 

3052  3190 

3053  3191 

3054  3192 

3055  3193 

3056  3194 

3057  3195 

3058  3196 

3059  3197 

3070  3198 

3071  3199 

3072  3200 

3073  3201 

3085  3202 

3086  3203 

3087  3204 

3088  3205 

3106  3218 

3107  3220 

3130  3223 

3131  3224 

3135  3228 

3136  3229 

3137  3230 

3138  3231 

3139  3232 

3142  3235 

3158  3244 

3180  3299 

3181  3300 

3184  3303 

3185  3301 

3186  3309 

3189  3248 

3190  3293 

3203  3311 

3205  3285 

3220  .3312 

3221  3313 

3222  3314 

3223  3315 

3224  3316 

3225  3317 

3226  3318 

3227  3319 

3228  3320 

3229  3321 

3230  3322 

3231  3323 

3245  3324 

3246  3325 

3247  3326 

3248  3327 

3249  3328 

3250  3329 

3251  3330 

3252  3331 

3270  3336 


R.  S.  Code 
Sec.  Sec. 

3271  3337 

3272  3338 

3273  3339 

3274  3340 

3275  3341 

3276  3342 

3277  3343 

3278  3344 

3279  3345 

3280  3346 

3281  3347 

3282  3348 

3283  3349 

3284  3350 

3285  3351 

3286  3352 

3287  3353 

3288  3354 

3289  3355 

3290  3356 

3291  3357 

3292  3358 

3293  3359 

3294  3360 

3300  3361 

3301  3362 

3302  3363 

3303  3364 

3304  3365 

3305  3366 

3306  3367 

3307  3368 

3308  3369 

3309  3370 

3S25  3373 

3326  3374 

3327  3375 

3328  3376 

3329  3377 

3330  3378 

3331  3379 

3332  . .  .3380 

3333  3381 

3334  3382 

3335  3383 

3336  3384 

3337  3385 

3338  3386 

3339  3387 

3350  3388 

3351  3389 

3352  3390 

3353  3391 

3354  3392 

3355  3393 

3356  3394 

3357  3395 

3358  3396 

3359  3397 

3360  3398 

3363  3401 


R.  S.  Code 
Sec.  Sec. 

3364  S402 

3375  3403 

3376  3404 

3377  3405 

3388....  3410 

3389  3411 

3390  3412 

3392  3414 

3393  3415 

3394  3416 

3395  3417 

3396  3418 

3397  3419 

3398  3420 

3410  3421 

3411  3422 

3412  3423 

3413  3424 

3414  3425 

3415  3426 

3416  3427 

3417  3428 

3418  3429 

3419  3430 

3420  3431 

3421  3432 

3422  3433 

3423  3434 

3424  3435 

3425  3436 

3426  3437 

3427  3438 

3428  3440 

3429  3439 

3440  3441 

3441  3442 

3442  3443 

3443  3444 

3444  3445 

3446  3447 

3447....  3448 

3448  3449 

3449  8450 

3600  3654 

3601  3655 

3620  3656 

3621  3657 

3622  3658 

3623  3659 

3624  3660 

3625  3661 

8630  3662 

3631  3663 

3632  3664 

3633  3665 

3634  3666 

3635  3667 

3640  3668 

3641  3669 

3642  3670 
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[The  remaining  sections  of  the  Revised  Statutes,  constituting  the 
Code  of  Civil  Procedure  and  the  Penal  Code,  bear  the  same  numbers  in 
these  codes  as  in  the  Revised  Statutes  with  the  following  exceptions: 
R.  S.  Sec.  6146  is  Sec.  3829;  R.  S.  Sec.  8500  is  Sec.  8460;  R.  S.  Sec. 
8503  is  Sec.  8487;  R.  S.  Sec.  8505  is  Sec.  8507.] 


Laws  Code 
Page.   Sec.  Sec. 

5  1  G079 

13  1  1975 

14  1.   87 

16  1  ....5226 

20  1  1987 

21  1.  485 

3  488 

4  489 

5  490 

6  491 

7  493 


Laws  Code 
Page.   Sec.  Sec. 

33         1...  1506 

7  1513 

8. . .  1514 

9...  1515 

10  1516 

11  1517 


Laws  Code 
Fage.    Sec  Sec. 

174      14....  3291 


Laws  Code 
Page.   Sec.  Sec. 

127       2  3286 


Laws  Code 
Page.   Sec.  Sec. 

3         1  3834 

2  3835 

1   75 

2   76 

3   77 

4   78 

5   79 

6   80 

7   81 

8   82 

9   83 

10   84 

6         1   86 

S         1.  3821 

2  3822 

3  3821 


LAWS  1888-89 


Laws  Code 
Page.   Sec.  Sec. 

21         8   495 

9  496 

10  497 

11  498 

12  499 

15    487 

17   492 

19   494 

37         1   960 

1...  961 

42         2.   1281 


Laws  Code 
Page.    Sec.  Sec. 

33       12  1518 

13  1519 

14  1520 

15  1521 

16   1522 

17  . .  ..1523 


Laws  Code 
Page.    Sec.  Sec. 

174       16  3292 


Laws  Code 
Page.   Sec.  Sec. 

6  4   220 

5  220 

5    221 

6   220 

6  3322 

7  220 

7  3822 

7  1  1486 

2  1488 

3  1489 

4  1490 

5  1491 

6  1492 

7  1493 

9         1  6545 

2  6546 


Laws  Code 


Page. 

Sec. 

Sec. 

42 

3..  ... 

1282 

4  

1283 

44 

1  

2612 

1  

2628 

45 

1  

2820 

53 

1  

6935 

2  

G935 

58 

1  

7143 

63 

1  

1922 

Laws 

Code 

Page. 

Sec. 

Sec. 

33 

18  

1524 

19  

1525 

20  

1526 

21  

 1527 

Laws  Code 
Page.   Sec.  Sec. 

174        17  3288 


Laws  Code 


rage. 

Sec. 

Sec. 

9 

3 

 6547 

9 

1 

  29 

10 

1 

. . ,  2797 

10 

1 

.  .  8248 

o 

8249 

3 

8250 

4 

8251 

5 

,  .  ,  '8252 

6 

8253 

7 

8254 

8 

3255 

9 

8256 

10 

3257 

11 

8258 

12 

8259 

14 

 8263 

LAWS  1890-91 


LAWS  1895 


LAWS  1897 


LAWS  1899 


Laws  1899 
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Laws 


"Pa  crp 
J.  cl^c. 

Sec 

10 

15 

13 

1 

2 

13 

1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

28 

29 

30. 

31 

32 

33 

34 

35 

38 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

20 

1 

20 

1 

21 

1. 

2 

22 

1. 

24 

1 

2 

4 

5. 

24 

1 

2 

3, 

4 

5 

6 

26 

1  . 

Code 
Sec. 

.8264 

253 
..1985 
..8460 
.8461 
,.8470 
.8471 
,  .8472 
.8462 
.8463 
.8464 
.3465 
.8492 
.8478 
.8467 
.8466 
.8475 
.8476 
.84S4 
.8477 
.8480 
.8431 
.8468 
.8502 
.8483 
.8499 
.8490 
.8491 
.8508 
.8494 
.8495 
.8496 
.8498 
.8489 
.3500 
.8501 
.8497 
.8469 
.8485 
.3482 
.8486 
.8503 
.8473 
.8479 
.8504 
.8506 
.8507 
.1935 
.2798 
.  332 
.  332 
.  27 
.  144 
.  145 
.  147 
.  148 
,2080 
.2081 
.2082 
.2083 
.2084 
.2085 
.2086 


Laws  Code 
Page.   Sec.  Sec. 

26  1  1284 

2  1285 

3  1286 

4  1287 

27  1  6368 

2  6369 

3  6370 

4  6371 

5  6372 

6  6373 

7  6374 

8  6375 

9  6376 

29  1  2315 

2  2316 

•  3  2317 

4 •  • «  •  •  •  *  #2318 

5  2319 

6  2320 

7  2321 

8..  2315 

9  2322 

3b         1   314 

2   357 

3   353 

4   359 

5   250 

5  346 

6..   317 

1  7   348 

8..   349 

9   350 

10   351 

11   352 

12   353 

13   353 

14   354 

15   355 

16   382 

17   383 

18   384 

19   385 

20   386 

21   387 

22   388 

23   389 

24   390 

25   391 

26..   392 

27   356 

28   364 

29   365 

33   395 

35   397 

36   398 

37   399 

38   400 

40   367 

41   367 

43   366 

44   402 

45   403 

46   404 


Laws  Code 
Page.   Sec.  Sec. 

33        47   404 

49   406 

50   407 

51   408 

52   409 

53   410 

54   411 

55   412 

56   413 

57   370 

58   414 

59   415 

60   416 

61   417 

62   368 

63   388 

64   418 

65   419 

66   420 

67   369 

68   423 

69   424 

70   425 

71   438 

72   422 

73   426 

74  426a 

75   427 

76   421 

77   428 

78   429 

79   430 

80   432 

81   431 

82   433 

83   436 

84   434 

85..  ........  43d 

86   436 

87   437 

88   439 

89   440 

90   441 

92   448 

93   449 

94   450 

95   451 

96   452 

97   453 

98   454 

.  99   455 

100   456 

101   459 

102   460 

103   457 

104   458 

105   466 

106   467 

107   468 

108   469 

109   470 

110   471 

111   472 
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Laws 

Code 

Laws 

Page.  Sec. 

Sec. 

Page. 

Sec. 

93  119 

a  no 

fi7 

q 

1 1  Q 

AHA 

1  1  A 

A*7C 

EC 

1  1  £ 

a  n a 

ft 

1 1  ft 

a  nn 

7 

117 

A  7Q 

■ 

o 
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3  3238 

4  3239 

443  1  1°'*2 

444  1   602 

2   602 

451         1   663 

2   664 

3   665 

4   666 

456         1  1411 


Laws  Code 
Page.  Sec.  Sec. 

142       13  1180 

19  1191 

20  1192 

22  1193 

23  1196 

25  1195 

26  1194 

27  1174 

158         1  1288 

2  1289 

3  12S0 

162  1  2129 

162  1   142 

165      Chapter  1 

1   161  ' 

2   162 

3   163 

4   164 

5   165 

6   166 

8   168 

9   169 

Chapter  2 

1  2876 

2  2864 

3  2865 

4  2882 

5  2883 

7  2855 

8  2884 

9  2885 

10  2873 

11  2874 

12  2875 

13  2867 

15  2886 

16  2887 

17  2868 

18  2877 

20  2881 

20  2869 


Laws  1901 


PARALLEL  REFERENCE  TABLE 


1123 


Laws 


Page. 

Sec. 

165 

OA 

Chapter  3 

-i 

o 

o 

r 

/» 

17 

Q 

i  n 

i  i 

1  *'} 

1  Q 

1  /I 

1  K 

too 
loo 

-i 

O 

/« 

1  o  c 
185 

-1 

191 

r 

/; 

Or-, 

OK 

208 

o 

214 

o 

215 

-1 

216 

■1 

217 

-1 

o 

if 

o 

226 

1 

o 

o 

233 

1 

o 

A 

rr 

o 

r\ 

"1  f\ 

1  -4 

-4  O 

•1  1 

-#  r* 

17  

19  

21  

22  

23  

24  

25  

26  

27  

28  

29  

30  

31  

Code 
Sec. 

2866 

2889 
2890 
2891 
2892 
2893 
2894 
2895 
2896 
2897 
2898 
2899 
2900 
2901 
2902 
2903 
29J04 
2300 
2302 
2303 
962 
155 
1625 
3287 
3240 
343 
2800 
630 
4387 
591 
592 
620 
606 
2117 
2117 
2117 
1643 
1646 
1647 
1648 
1806 
1807 
1652 
1653 
1654 
1655 
1656 
1657 
1658 
1659 
1661 
1662 
1663 
1664 
1665 
1666 
1667 
1668 
1682 
1683 
1810 
1684 


Laws  Code 
Page.   Sec.  Sec. 

233       32  1685 

33  1686 

34  1687 

35  1688 

36  1689 

37  1690 

38   1691 

39  1645 

40  1669 

41  1670 

42  1671 

43  1672 

44  1673 

45  1674 

46  1675 

47  1676 

48  1677 

49  1678 

50  1679 

51  1680 

52..  1681 

53  1692 

54  1693 

55  1694 

56  1695 

57  1696 

58  1697 

59  1698 

60.'  1699 

61  1814 

62  1815 

63  1816 

64  1700 

65  1701 

66  1702 

67  1703 

68  1704 

69  1705 

70  1706 

71  1707 

72  1708 

73  1709 

74  1710 

75  1711 

76  1712 

77  1713 

78  1714 

79  1715 

80  1716 

81  1717 

82  1720 

83  1721 

84  1722 

85  1723 

86  1724 

87  1725 

88  1718 

89  1719 

90  1726 

91  1727 

92  1728 

93  1729 

94  1730 


Laws  Code 
Page.  Sec.  Sec. 

233       95  1731 

96  1732 

97  1734 

98  1735 

99  1736 

100  1817 

101  1818 

102  1819 

103  1737 

104  1738 

105  1739 

106  1740 

107  1741 

108  1742 

109  1743 

110  1744 

111  1745 

112  1746 

113  1747 

114  1748 

115  1749 

116  1750 

117  1751 

118  1752 

119  1753 

120  1754 

121  1757 

122  1758 

124  1760 

125  1761 

126  1762 

127  1770 

128  1771 

129  1772 

129  1763 

130  1773 

131  1774 

132  1775 

133  1776 

134  1764 

135  1765 

136  1766 

137  1767 

138  1790 

139  1777 

140  1778 

141  1779 

142  1780 

143  1781 

144  1782 

145  1783 

146  1768 

147  1769 

148  1755 

150  1811 

151.....  1812 

152  1789 

153  1820 

154  1821 

155  1795 

157  1797 

158  1798 

159  1799 
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Laws  Code 
Page.   Sec.  Sec. 

233      160  1809 

161  1801 

162  1802 

163  1803 

164  1825 

165  .1826 

166  1827 

167  1784 

168  1785 

169  1786 

170  1787 

171  1788 

172.  1823 

173  1733 

174  1822 

175  1808 

176.....  1824 


Laws 
Page.  Sec. 


4 


10 
11 


12 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
8. 
9. 
10. 
1. 
1. 
2. 
3. 
4. 

i. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
11 
18. 
27. 
33. 
34. 
35. 
36. 
37. 


Laws  Code 
Page.   Sec.  Sec. 

233      177   1792 

178  1793 

179  1809 

180  1794 

181  1649 

182  1650 

183  1651 

184  1756 

185  1813 

291         1   442 

294         1  2058 

2  1959 

297  1  .894 

298  1  1842 

2  1843 

3  1844 

4  1845 

LAWS  1903 


Laws 
Page.  Sec. 


Code 
Sec. 


Code 

Laws 

Sec. 

Page. 

Sec. 

1  Q«Q 

12 

1  QA£ 

41 

1 

JL  . 

1  Qld 
lo  / U 

41 

1 

x« 

1  QUA 

9 
d . 

J  OOO 

9 
o . 

1  C71 
lo  / 1 

4 

1869 

42 

1 

1868 

10 

1863 

11 

187? 

12 

1867 

47 

1 

2617 

49 

1, 

3332 

56 

1 

3333 

74 

1 

3334 

2 

3335 

3 

805 

4 

806 

5 

807 

6 

808 

7 

809 

8 

810 

9 

811 

10 

812 

11 

812 

12. 

813 

13 

813 

14 

814 

15 

815 

16 

816 

17. 

817 

18 

818 

19 

806 

20. 

819 

a: 

1 

820 

2 

822 

3 

826 

4 

827 

5. 

828 

6 

829 

7 

830 

< 

8, 

298         5  1846 

6  ...1847 

7  1848 

8  1849 

9  1850 

10  1851 

11  1852 

12  1853 

13  1854 

14  1855 

15  1856 

16  1857 

17  1858 

18  1859 

19  1860 

20  1861 

21  1862 


Code 
Sec. 

.1410 

.1404 
.1410 
.1494 
.1495 
.1496 
.1497 
.1498 
.1499 
.1500 
.1501 
.1502 
.1503 
.1504 
.1505 
.5141 
.3841 
.1841 
.1554 
.1550 
.1551 
.1552 
.1553 
.  279 
.  280 
,  281 
.2378 
.2381 
.2302 
.  2383 
.2384 
.2387 
.2388 
.2407 
.2408 
.2409 
.2411 
.2415 
.  2406 
.2416 
.2418 


Code 

juaws 

Sec. 

Page. 

Sec. 

81 

9. 

11. 

7061a 

89 

1. 

7061b 

o 

r—r  r\  f*  -\ 

7061c 

3 

,  841 

4 

841 

5 

,  842 

6 

221 

7 

3823 

8 

2792 

9 

4055 

10 

2905 

11 

,2906 

12 

,2907 

93 

1 

2908 

94 

1 

2909 

104 

1 

2910 

105 

1 

2911 

148 

1 

2912 

2 

2913 

3, 

2914 

4 

2915 

14k 

1 

2916 

2 

2917 

o 

2918 

150 

4 

2919 

1 

2920 

8 

2921 

9 

2922 

10 

2923 

2924 

14 

1402 

23 

1403 

24 

1407 

25 

1401 

27 

,  1405 

31 

1409 

32 

1408 

33 

,1406 

34. 

Laws  1903 
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Laws  Code 
Page.   Sec.  Sec. 

150       36  2420 

36  2421 

37  2393 

38  2389 

39  2390 

40  2391 

41  2392 

42  2440 

43  2442 

52  2432 

53  2433 

54  2424 

56  2438 

57  2394 

58  2395 

60  2443 

201         1  1213 

2  1214 

3  1216 

4  1215 

5  1216 

203         1  5210 

215  1   670 

2   670 

3   670 

216  2  2176 

3  2177 

4  2178 

216         5  2179 

6  2180 

7  2181 

219         i   795 

2   796 

222         1   501 

222  1   517 

223  4  3258 

5  3259 

6  3260 

7  3261 

8  3262 

10  3264 

12  3266 

13  3268 

14  3268 

15  3268 

16  3268 

17  3269 

18  3269 

20  3271 

21  3272 

22  3273 

24  3275 

25  3276 

26  3277 

26  7148a 

27  3278 

28  3279 

30  3281 

31  3282 

32  3283 

33  3267 

38  4621 

39  4622 


Laws  Code 
Page.   Sec.  Sec. 

223       40  4623 

41  3252 

253         3  2888 

256         1  2444 

6  2449 

10  2454 

13  2457 

15  2459 

16  2460 

17  2461 

20  2465 

21  2466 

22  2467 

23  2479 

24  2468 

25  2450 

27  2471 

28..  2472 

30  2474 

31  2475 

32..  2476 

33  2477 

34  2462 

35  2480 

36  2481 

37  2482 

38  2451 

40  2483 

282  ,  1,   342 

283  1..........  672 

2   673 

3   674 

284  1   585 

285  2   626 

3   632 

290  1  3219 

291  1   821 

302         1  3019 

2  3021 

3  3023 

4  3025 

5  3026 

332  1  4624 

333  1  1474 

2  1475 

3  1476 

7  1476a 

335       80   653 

341  1  7175 

2  7176 

3  .7177 

342  1  3015 

343  1  283^ 

344  1   642 

345  1....  7219 

345         1  2676 

2  2677 

3  40^3 

4  2671 

347         2  1310 

3  isn 

4  1312 

5  1313 


Laws  Code 


Page. 

Sec. 

Sec. 

347. 

6 

1315 

7 

1316 

8 

1318 

9 

1319 

10 

1320 

11 

1321 

12  , 

1322 

13 

1323 

14 

1324 

16 

1310 

17 

1328 

18 

1324 

354 

1 

393 

354 

1 

401 

360 

1 

37i 

2 

372 

3 

373 

4 

371 

5 

375 

6 

375a 

7 

376 

8 

377 

9 

378 

10 

379 

11 

381 

12 

380 

364 

1 

1109 

1 

1110 

1 

1111 

1 

1112 

1  

1113 

366 

1 

1967 

367 

1 

936 

367 

1  

222 

2 

223 

3 

224 

4  

225 

5  

226 

6  

227 

7  

228 

8  

229 

370 

1  

4114 

2  

4115 

3  

4116 

372 

1  

 4834 

2  

 4835 

3  

4836 

374 

1  

 1660 

380 

1  

 3458 

2  ,  ,  ,  . 

3459 

3  

3460 

4  , 

3461 

5  

, ,  3462 

6,  ,  ,  . 

3463 

7  

3464 

8  ,  ,  .  . 

,  3465 

9 

,  3^6 

10  

3467 

11  

,  3468 

12  

. . . .  3469 

13  

. . . .  3470 

14  

 3471 
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Laws  Code 
Page.   Sec.  Sec. 

380       15  3472 

16  3473 

17  3474 

18  3475 

19   3476 

20  3477 

21  3478 

22..  3479 

23..  3480 

24  3481 

25..  3482 

26..  3483 

27  3484 

28  3485 

29  3486 

30  3487 

31  3488 

32  3489 

33..  3490 

34  3491 

35  3492 

36  3493 

37  ....3494 

38  3495 

39  .3496 

40  3497 

41  3498 

42  3499 

43  3500 

44  3501 

45  3502 

46  3503 

47  3504 

48  3505 

49  3506 

50...  3507 

51  3508 

52  3509 

53  3510 

54..  3511 

55  3512 

56  3513 

57  3514 

58  3515 

59  3516 

60  3517 

61  3518 

62  3519 

63  3520 

64  3521 

65  3522 

66  3523 

67  3524 

68  3525 

69   3526 

70  3527 

71  3528 

72  3529 

73  3530 

74  3531 

75  3532 

76  3533 

77  3534 


Laws 
Page.  Sec. 


380 


78. 

79. 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

91. 

92. 

93. 

94. 

95. 

96. 

97. 

98. 

99. 
100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 
113. 
114. 
115. 
116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129, 
130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 
138. 
139. 
140. 


Code 

Laws 

Sec. 

Page. 

Sec. 

3535 

380 

141 

3536 

142 

3537 

3538 

144 

3539 

145 

3540 

146 

3541 

147 

3542 

148 

3543 

149 

3544 

150 

3545 

151 

3546 

152 

3547 

153. 

3548 

154 

3549 

155 

3550 

3551 

157 

3552 

158 

3553 

■  V- 

159 

3554 

160 

3555 

- 

161 

3556 

162 

3557 

163 

3558 

164 

3559 

165 

3560 

166 

3561 

167 

3562 

- 

168 

3563 

169 

3564 

170 

3565 

171 

3566 

- 

172 

3567 

173 

3568 

174 

3569 

175 

3570 

176 

3571 

177 

3572 

178 

3573 

179 

3574 

180 

3575 

181 

3576 

182 

3577 

183 

3578 

184. 

3579 

185 

3580 

186 

3581 

187 

3582 

188 

189 

3584 

190 

3585 

191 

3586 

192 

3587 

193 

3588 

194 

3589 

195 

3590 

196 

3591 

410 

1 

3592 

2 

3593 

3 

3594 

4 

3595 

427 

1 

3596 

428 

1 

3597 

2 

Code 
Sec. 

..3598 
. .3599 
. .3600 
. .3601 
. .3602 
. .3603 
. .3604 
. .3605 
. .3606 
. .3607 
..3603 
. .3609 
..3610 
..3611 
. .3612 
. .3613 
..3614 
..3615 
. .3616 
..3617 
. .3618 
. .3619 
. .3620 
. .3621 
. .3622 
. .3623 
. .3624 
. .3625 
. .3626 
. .3627 
.  .3628 
.  .3629 
..3630 
. .3631 
.  .3632 
. .3633 
.  .3634 
. .3635 
,  .3636 
.  .3637 
. .3638 
,  .3639 
.  .3640 
. .3641 
,  .3642 
,.3643 
, .3644 
, .3645 
,  .3646 
,  .3647 
, .3648 
,  .3649 
,  .3650 
.3651 
,  .3652 
.3653 
.7103 
7103a 
7103b 
.7103c 
.7142 
.2071 
.2072 
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Laws  Code 
Page.   Sec.  Sec. 

428         3  2073 

4  2074 


Laws  Code 
Page.   Sec.  Sec. 

4         1  1804 

2  1805 

6  1   26 

7  2  3891 

3  3892 

4  3893 

5  3894 

6  3895 

9         1  7838 

2  7843 

28         1  4629 

31         1  118a 

31         1  3297 

33         1  8515 

2  8516 

3  8517 

4  8518 

5  8519 

35  1  2232 

36  1  2249 

2  2250 

3  2251 

4  2252 

5  2253 

38  1   863 

2   864 

3   865 

4   866 

39  1  1153 

2  1154 

3  1155 

4  1157 

5  1158 

6  1159 

7  1160 

8  1161 

9  1162 

10  1163 

11  1210 

12  1211 

13  1164 

14  1165 

15  1166 

16  1167 

17  1168 

18  1184 

19  1185 

20  1186 

21  1187 

22  1176 

23  1177 

24  1178 

25  1169 

26  1170 

27  1171 

28  1172 


Laws  Code 
Page.   Sec.  Sec. 

430         1   622 

432         1  2204 

LAWS  1905 

Laws  Code 
Page.   Sec.  Sec. 

39       29  1205 

30..  1206 

31  1207 

32  1208 

33  6934 

34  1156 

35  1183 

36  1209 

37  1175 

38  1182 

54        1  1114 

2  1115 

3  1116 

4..  1117 

5  1118 

6  1119 

7  1120 

8  1121 

9  1124 

10  1125 

11  1127 

12  1146 

13  1129 

14  1128 

15  1130 

16  1124 

17  1126 

18  1133 

19  1131 

20  1132 

21  1147 

22  1151 

23  1134 

24..  . :  1135 

25  1136 

26  1137 

27  1138 

28  1139 

29  1145 

31  1123 

32  1140 

33.  1141 

34  1142 

35  1143 

36  1144 

37  1148 

38  1149 

39  1150 

40  1152 

67         1   937 

70  2.  2301 

71  1   655 

1   656 

72  1  7062 

2  7062a 

3  7062b 


Laws  Code 
Page.   Sec.  Sec. 

433  1  8440 


Laws  Code 
Page.    Sec.  Sec. 

73  1  1932 

2  1934 

3  1933 

4  1934 

75         1  4198 

82         1  5470 

84         1  2147 

2  2149 

3  2150 

4  2151 

5  2152 

6  2153 

7  2154 

8  2155 

9  2156 

10  2157 

11  2159 

12  2160 

13  2161 

14  2162 

93  1   609 

2   610 

3   611 

4   612 

94  1   963 

2   963 

95  1  1628 

97         1  1528 

2  1529 

3  1530 

4  1531 

5  1532 

6  1533 

99         2  2014 

4  2016 

7  2019 

8  2020 

9  2021 

10  2022 

106         1  8328 

2  8329 

3  8330 

4  8331 

5  8332 

6  8333 

7  8334 

9  8336 

10  8336a 

11  8336b 

13  8337 

128  1  1796 

129  1  3413 

Is   517 

131         1  1558 

2....  1559 

3..  1560 
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Laws 

Code 

Laws 

Page.  Sec. 

Sec. 

Page. 

Sec. 

131  4  

1561 

170 

1.  

6  

1563 

170 

2  

7  

1566 

3  

8  

1564 

4  

9  

.1565 

5  

10  

1569 

6  

11  

 1570 

7  

12  

 1571 

8  

13  

1572 

9  

14 

.  1573 

10  

15  

1574 

11  

16  

1575 

12  

17  

1576 

173 

1  

13  

1577 

2  

19  

1579 

174 

1  

20  

1580 

175 

1  

21  

1581 

2  

22  

1582 

3  

23  

1584 

4  

24  

1585 

4  (5)  

25  

1586 

6  

26  

1568 

7  

27  

.1578 

8  

28  

1587 

9  

29  

.1567 

9  

145  1  

1588 

10  

2  

1589 

11  

3  

1590 

12  

4.. 

1591 

13  

5  

1592 

14.. 

6. 

1593 

15  

7  

1594 

16  

8.. 

1595 

17.. 

9.. 

1596 

18 

14 

1597 

19 

15 

1598 

20 

150  1 

2925 

21 

2 

2926 

22 

3 

2927 

23 

4 

2928 
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.2978 
.2980 
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235         2  2785 
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2  7146 
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4  7147 
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TABLE  OF  AMENDED  AND  REPEALED  LAWS. 

[The  following  table  gives  the  Acts  and  parts  of  Acts  from  the  Re- 
vised Statutes  of  1887  to  the  Session  Laws  of  1907,  inclusive,  which 
are  for  any  reason  omitted  from  these  Codes,  together  with  the  reasons 
for  the  omission.  The  ta'ble  presents  merely  the  Commissioner's  con- 
clusions as  to  each  act  or  section  referred  to,  and  not  the  reasoning  on 
which  those  conclusions  are  based,  except  in  a  few  instances.  Thus  as  a 
rule  no  distinction  is  made  between  an  express  and  an  implied  repeal. 
To  have  attempted  to  give  the  reason  for  the  Commissioner's  decision 
in  every  case  of  doubt  would  have  extended  this  table  to  undue  length, 
and  would  not  have  enhanced  its  practical  value. 

With  reference  to  the  legislation  of  the  first  four  sessions  of  the 
State  Legislature,  from  18-90-91  to  1897,  inclusive,  which  is  principally 
referred  to  in  this  table  as  "Re-enacted"  it  should  be  borne  in  mind  that 
the  decision  of  the  Supreme  Court  in  Cohn  v.  Kingsley,  5  Ida.  416, 
raised  a  doubt  as  to  the  constitutionality  of  the  mode  of  enactment  of  all 
this  law,  and  with  a  few  exceptions  which  are  noted  in  the  table,  it  was 
all  re-enacted  (except  in  so  far  as  it  had  been  repealed  or  rendered 
obsolete)  in  1899,  by  the  fifth  session  of  the  State  Legislature.] 

REVISED  STATUTES,  1887. 

POLITICAL  CODE. 

Sec.  2,  rewritten;  see  Code  Sec.  2. 

Sec.  17,  rewritten;  see  Code  Sec.  17. 

Sec.  115,  repealed  by  various  apportionment  acts. 

Sec.  116,  repealed  Laws  1891,  57,  Sec.  14;  Laws  1899,  67,  Sec.  2. 

Sec.  117,  repealed  Laws  1899,  33  Sec.  8. 

Sees.  118-119,  repealed  by  various  apportionment  acts. 

Sec.  120,  repealed  by  Const.  Art.  3,  Sec.  8. 

Sec.  124,  rpealed  Laws  1899,  3,  Sc.  5. 

Sees.  125-130,  133,  135,  136,  140-144,  repealed  Laws  1891,  57;  Laws  1899,  33. 
Sec.  124,  repealed  Laws  1899,  3,  Sec.  5. 
Sec.  155,  repealed  by  Const.  Art.  3,  Sec.  22. 

Sec.  160,  repealed  by  Laws  1903,  149,  except  last  sentence  which  is  covered  by 

Code  Sec.  90. 
Sec.  171,  repealed  by  Constitution. 
Sec.  174,  temporary,  superseded  by  Laws  1899,  6. 
Sec.  173,  amended  Laws  1888-89,  14. 
Sec.  174,  temporary,  superceded  by  Laws  1899,  6. 
Sec.  180,  amended  Laws  1890-91,  198;  Laws  1899,  135. 

Sec.  184,  superseded  by  transition  to  State  government  and  general  appropria- 
tion laws. 
Sec.  191,  subd.  6,  omitted  as  obsolete. 
Sec.  193,  repealed  by  Laws  1903,  367,  Sec.  5. 
Sec.  196,  repealed  by  Laws  1907,  215. 

Sec.  205,  subd.  2  modified  by  Laws  1903,  149;  subd.  10  repealed  by  Const.  Art. 
4,  Sec.  18;  subd.  21  repealed  in  view  of  repeal  by  Laws  1899,  254,  of  Sec. 
1462. 

Sec.  211,  modified  by  Const.  Art.  4,  Sec.  18;  rewritten  as  modified.  See  Code,  Sec. 
109. 
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Sec.  212,  repealed  by  Const.  Art.  4,  Sec.  18. 

Sees.  215-216,  repealed  by  Const.  Art.  4,  Sec.  18. 

Sec.  218,  middle  portion  obsolete  in  part  and  partly  repealed. 

Sec.  221,  repealed  by  Laws  1907,  465. 

Sec.  233,  repealed  by  Laws  1907,  465. 

Sec.  238,  amended  by  Laws  1893,  168;  Laws  1899,  228;  Laws  1901,  107. 
Sec.  241,  repealed  by  Laws  1907,  465. 

Sec.  243,  obsolete  as  to  Territorial  warrants;  appropriations  for  expenses  now 

covered  by  general  appropriation  bill. 
Sec.  250,  subd.  1  amended  Laws  1901,  162. 
Sec.  251,  repealed  by  Laws  1907,  465. 
Sec.  261,  superseded  by  Laws  1890-91,  11;  Laws  1899,  6. 
Sec.  263,  partly  repealed  by  Const.  Art.  4,  Sec.  18. 
Sec.  271,  superseded  by  Const.  Art.  18,  Sec.  6. 
Sec.  272,  first  sentence  superseded  by  Const.  Art.  18,  Sec.  6. 
Sec.  276,  repealed  by  Laws  1890-91,  174;  Laws  1899,  116. 
Sec.  288,  amended  by  Laws  1907,  55. 
Sec.  293,  amended  by  Laws  1907,  156. 
Sees.  315,  316,  repealed  by  Laws  1899,  33,  Sec.  5. 
Sec.  326,  amended  by  Laws  1890-91,  21 ;  Laws  1899,  13. 
Sec.  350,  amended  by  Laws  1895,  15;  Laws  1899,  234. 
Sec.  352,  repealed  by  Const.  Art.  3,  Sec.  25. 
Sec.  355,  amended  by  Laws  1895,  139;  Laws  1899,  67. 
Sec.  430,  repealed  by  Laws  1890-91,  57,  Sec.  170;  Laws  1899,  67,  Sec.  2. 
Sec.  431,  repealed  Laws  1890-91,  57,  Sec.  169;  Laws  1899,  67,  Sec.  1. 
Sec.  433,  repealed  by  Laws  1890-91,  57,  Sees.  15  and  176;  Laws  1899,  67,  Sees. 

12  and  13. 

Sec.  435,  repealed  by  Const.  Art.  4,  Sec.  6. 
Sec.  449,  repealed  by  Laws  1899,  147. 

Sec.  451,  repealed  by  Laws  1890-91,  204;  Laws  1899,  142. 

Title  2,  repealed;  Sees.  465-605;  Laws  1890-91,  57;  Laws  1899,  33. 

Title  3,  repealed,  Sees.  620-736;  Laws  1890-91,  131. 

Sees.  740,  741,  repealed  by  Laws  1907,  195;  Art.  3,  Sec.  1. 

Sec.  743,  obsolete. 

Sec.  754,  repealed  (except  last  sentence)  by  Laws  1905,  38. 

Sec.  777,  amended  Laws  1895,  17;  Laws  1899,  114. 

Sec.  780,  amended  Laws  1891,  171;  Laws  1899,  114. 

Sec.  800,  repealed  by  Laws  1899,  134,  Sees.  1,  6. 

Sees.  801-806,  808,  repealed  by  Laws  1899,  134. 

Sec.  807,  modified  by  Laws  1903,  42,  Sec.  11.    See  Code,  Sec.  839. 

Sec.  810,  repealed  by  Laws  1893,  79;  Laws  1899,  134. 

Sec.  811,  repealed  by  Laws  1899,  134,  Sec.  4. 

Sec.  812,  repealed  by  Constitution. 

Sec.  851,  amended  by  Laws  1893,  12;  Laws  1899,  168. 

Sec.  870,  amended  by  Laws  1891,  190;  Laws  1893,  184;  Laws  1895,  143;  Laws 

1899,  127;  Laws  1901,  82. 
Sec.  872,  repealed  by  implication,  Laws  1897,  78;  Laws  1899,  306. 
Sec.  873,  amended  by  Laws  1891,  190;  Laws  1899,"  127. 
Sec.  880,  amended  by  Laws  1901,  297. 
Sec.  886,  amended  by  Laws  1891,  190;  Laws  1899,  127. 
Sec.  887,  amended  by  Laws  1895,  132;  Laws  1899,  270. 
Sees.  905,  907,  908,  amended  by  Laws  1891,  190;  Laws  1899,  127. 
Sees.  927,  929,  931,  amended  by  Laws  1891,  190;  Laws  1899,  127. 
Sec.  935,  amended  by  Laws  1899,  405. 
Sec.  937,  amended  by  Laws  1907,  456. 

Sec.  945,  amended  by  Laws  1891,  190;  Laws  1899,  127;  Laws  1903,  367. 
Sec.  946,  amended  by  Laws  1905,  67. 

Sec.  948,  repealed  by  Laws  1891,  190;  Laws  1899,  127;  Laws  1905,  67. 

Sec.  949,  amended  by  Laws  1891,  190;  Laws  1899,  127. 

Sec.  968,  amended  by  Laws  1899,  405. 

Sec.  975,  amended  by  Laws  1891,  190;  Laws  1899,  127. 

Sec.  1028,  amended  by  Laws  1891,  190;  Laws  1899,  127c 

Sees.  1124-1127,  repealed  by  Laws  1899,  254. 

Sees.  1150-1154,  amended  by  Laws  1903,  364. 
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Beginning  with  last  sentence  of  Sec.  1170,  Sees.  1171-1176,  1179,  repealed  Laws 
1905',  352. 

Sees.  1213-1222,  repealed  by  Laws  1893,  79;  Laws  1895,  124;  Laws  1899,  184. 

Sees.  1240-1243,  amended  by  Laws  1891,  48;  Laws  1899,  26. 

Sec.  1250,  repealed  by  Laws  1903,  87;  Laws  1905,  364. 

Sees.  1263,  1264,  amended  by  Laws  1897,  95;  Laws  1899,  315. 

Chap.  12  (Sees.  1282-1297),  repealed  by  Laws  1899,  345. 

Chap.  13  (Sees.  1298-1298e),  repealed  by  Laws  1899,  345. 

Chap.  14  (Sec.  1299),  repealed  by  Laws  1903,  215. 

Sec.  1301,  amended  by  Laws  1888-89,  9;  Laws  1901,  207;  Laws  1907,  132. 

Sec.  1303,  amended  by  Laws  1907,  132. 

Sec.  1341,  amended  by  Laws  1899,  42;  see  Code  Sec.  1279. 

Sees.  1343,  1344,  amended  by  Laws  1899,  42. 

Title  9,  (Sees.  1360-70),  repealed  by  Laws  1905,  366. 

Title  10,  (Sees.  1400-1711),  repealed,  except  Chap.  9  (1630-1652),  by  Laws  1901, 
233,  298.  As  to  Chap  9:  Sec.  1638,  obsolete  since  repeal  of  Sees.  1644  and 
1649.  Sec.  1640,  amended  by  Laws  1895,  37;  Laws  1899,  242.  Sec.  1642, 
amended  by  Laws  1899,  377.  Sec.  1644,  repealed  by  Laws  1903,  104.  Sec. 
1645,  except  first  paragraph,  amended  by  Laws  1903,  104.  Sec.  1646,  the 
first  sentence  is  repugnant  to  Const.  Art.  3,  Sec.  19;  the  rest  is  obsolete 
since  the  1903  amendment  of  Sec.  1645.  Sec.  1647,  repealed  by  Laws  1899, 
389.  Sec.  1648,  repealed  by  Laws  1891,  33.  Sec.  1649,  repealed  by  Laws 
1895,  6;  Laws  1899,  231.  Sec.  1650,  first  sentence  repealed  by  repeal  of  Sec. 
1649;  the  last  part  repealed  by  Laws  1891,  33,  Sees.  15,  16,  17.  Sec.  1651, 
repealed  by  Laws  1901,  155;  Laws  1905,  97.  Sec.  1652,  obsolete  since  repeal 
of  Sees.  1644  and  1649. 

Sec.  1748,  amended  by  Laws  1893,  3;  Laws  1899,  164. 

Sec.  1749,  repealed  by  implication,  Laws  1899,  67,  Sec.  4. 

Sec.  1759,  subd.  19,  amended  by  Laws  1895,  50;  Laws  1899,  249. 

Sec.  1760,  amended  by  Laws  1891,  31;  Laws  1893,  65;  Laws  1899,  20. 

Sec.  1761,  amended  by  Laws  1905,  228. 

Sec.  1762,  repealed  by  Laws  1905, '74. 

Sec.  1764,  repealed  by  Laws  1899,  33,  Sec.  92. 

Sees.  1776-1779,  amended  by  Laws  1895,  50;  Laws  1899,  248. 

Sec.  1784,  repealed  by  Laws  1895,  50;  Laws  1899,  248. 

Sec.  1785,  amended  by  Laws  1899,  63. 

Sec.  1787,  repealed  by  Laws  1901,  295. 

Sees.  1810,  1811,  repealed  by  Laws  1899,  33,  Sec.  5. 

Sec.  1812,  superseded  by  Rev.  St.  2150. 

Sec.  1814,  superseded  by  Laws  1899,  33,  Sec.  7. 

Sec.  1815,  amended  by  Laws  1899,  13. 

Sec.  1821,  superseded  by  Laws  1899,  67,  Sec.  9. 

Sec.  1826,  amended  by  Laws  1897,  15;  Laws  1899,  13. 

Sec.  1828,  rewritten;  see  Code,  Sec.  1987. 

Sees.  1845-1848,  amended  by  Laws  1899,  254;  repealed  by  Laws  1901,  233. 

Sec.  2009,,  amended  by  Laws  1899,  397. 

Sec.  2010,  amended  by  Laws  1895,  13;  Laws  1899,  233. 

Sec.  2012,  repealed  by  Laws  1901,  294. 

Sec.  2024,  subd.  2  superseded  by  Laws  1899,  121. 

Sec.  2040,  superseded  by  Laws  1901,  233,  Sec.  179. 

Sees.  2050-2057,  repealed  by  Laws  1899,  24,  26. 

Sec.  2067,  amended  by  Laws  1899,  295. 

Sec.  2068,  superseded  by  Laws  1899,  295. 

Sees.  2070-2072,  repealed  by  Laws  1899,  295. 

Sec.  2120,  repealed  by  Laws  ia99,  405. 

Sees.  2121,  2122,  repealed  by  Laws  1901,  226. 

Sees.  2123,  2126,  repealed  by  Laws  1899,  116,  Sees.  2,  3,  except  subd.  23  of 
Sec.  2126  which  remains  in  force  as  to  constables'  fees  in  criminal  cases  see 
Rev.  St.  2136,  Ellis  v.  Bingham  Co.,  7  Ida.  86.    See  Code,  Sec.  2127. 

Sec.  2128,  repealed  by  Laws  1899,  116,  Sec.  4. 

Sec.  2132,  repealed  by  Laws  1899,  295,  Sec.  10. 

Sec.  2133,  amended  by  Laws  1899,  405. 

Bee.  2138,  amended  by  Laws  1901,  162. 

See.  2145,  repealed  by  Laws  1891,  174;  Laws  1899,  116. 
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Sees.  2147,  2148,  repealed  by  Laws  1899,  405. 

Sec.  2149,  repealed  by  Laws  1899,  405;  Laws  1901,  226. 

Sec.  2151,  repealed  by  Laws  1899,  405,  Sec.  3. 

Sees.  2152-2159a,  repealed  by  Laws  1899,  405. 

Sec.  2161,  amended  by  Laws  1891,  174;  Laws  1899,  116. 

Sec.  2180,  amended  by  Laws  1899,  254;  repealed  by  Laws  1901,  233, 

Sec.  2181,  covered  by  repeal  of  preceding  section. 

Sees.  2200,  2204,  2206,  2207,  amended  by  Laws  1905,  84. 

Sec.  2214,  amended  by  Laws  1891,  201;  Laws  1899,  141. 

Title  13  (Sees.  2224-2250),  repealed  by  Laws  1899,  192;  8  Ida.  333;  with  the  ex- 
ception of  2230  subd.  12  which  has  been  held  to  be  in  force  in  Jack  v. 
Grangeville,  9  Ida.  291;  see  Code  Sec.  2238. 

CIVIL  CODE. 

Sec.  2421,  amended  by  Laws  1889,  44. 
Sec.  2426,  amended  by  Laws  1903,  10. 

Sees.  2434,  2435,  2437,  repealed  by  Laws  1895,  166;  Laws  1899,  278. 

Sec.  2440,  amended  by  Laws  1889,  44. 

Sec.  2495,  amended  by  Laws  1903,  345. 

Sees.  2498,  2499,  repealed  by  Laws  1903,  345. 

Sec.  2531,  amended  by  Laws  1897,  52;  Laws  1899,  301. 

Sec.  2576,  amended  by  Laws  1907,  540. 

Sees.  2579-2581,  amended  by  Laws  1905,  161. 

Sees.  2589,  2590,  amended  by  l  aws  1905,  161. 

Sec.  2591,  amended  by  Laws  1907,  571. 

Sees.  2592,  2593,  amended  by  Laws  1905,  161. 

Sec.  2594,  amended  by  Laws  1907,  540. 

Sec.  2595,  amended  by  Laws  1905,  161. 

Sec.  2606,  amended  by  Laws  1905,  161. 

Sec.  2609,  amended  by  Laws  1891,  172;  Laws  1899,  115. 

Sec.  2637,  amended  by  Laws  1907,  540,  Sec.  3. 

Sec.  2653,  amended  by  Laws  1903,  49. 

Sec.  2673,  repealed  by  implication,  Laws  1899,  81,  Sec.  2;  amended  by  Laws  1901, 

214,  Sec.  1. 
Sec.  2680,  repealed  by  Laws  1907,  323. 
Sec.  2682,  amended  by  Laws  1889,  45. 
Sec.  2711,  amended  by  Laws  1905,  192;  Laws  1907,  555. 
Sec.  2712,  amended  by  Laws  1905,  192. 

Sec.  2713,  first  portion  repealed  by  Laws  1899,  380,  Sec.  25. 
Sec.  2749,  repealed  by  Laws  1901,  165,  Chap.  2,  Sec.  10. 
Sees.  2751-2759a,  repealed  by  Laws  1901,  165,  Chap.  2. 
Sec.  2764,  amended  by  Laws  1899,  436;  Laws  1903,  342. 
Sec.  2778,  amended  by  Laws  1905,  350. 
Sec.  2956,  repealed  by  Laws  1907,  5. 
Sec.  2960,  repealed  by  Laws  1907,  5. 
Sec.  2976,  amended  by  Laws  1907,  28. 
Sec.  2994,  amended  by  Laws  1907,  6. 
Sec.  3035,  repealed  by  Laws  1899,  293. 
Sec.  3100,  amended  by  Laws  1895,  25;  Laws  1899,  237. 
Sec.  3101,  amended  by  Laws  1895,  25;  Laws  1899,  237;  Laws  1899,  440. 
Sec.  3102,  repealed  and  Sees.  3103-3105  amended  by  Laws  1895,  25;  Laws  1899, 
237. 

Sees.  3120-3122,  repealed  by  Laws  1895,  25;  Laws  1899,  237. 
Sees.  3132-3134,  3140,  3141,  amended  by  Laws  1899,  350. 

Title  9,  Chap  1,  (3155-3167)  repealed,  except  Sec.  3158,   by   Laws  1899,  380; 

Laws  1903,  223. 
Sees.  3182,  3183,  repealed  by  Laws  1899,  380,  Sec.  14. 
Sec.  3187,  obsolete  under  Laws  1899,  and  1903. 
Sec.  3188,  repealed  by  Laws  1903,  223,  Sec.  24. 

Sec.  3189,  repealed,  except  middle  portion,  by  Laws  1899,  380,  Sees.  15,  18,  20, 
Sec.  3200,  repealed  by  Laws  1903,  223,  Sec.  24. 
Sec.  3201,  repealed  by  Laws  1899,  380,  Sec.  17. 
Sec.  3202,  repealed  by  Laws  1903,  223,  Sec.  24. 
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Sec.  3204,  first  portion  repealed  by  Laws  1903,  223,  Sees.  31,  24;  balance  of  Sec. 

repealed  by  Laws  1897,  127,  Sec.  2. 
Sec.  3205,  portion  superseded  by  Laws  1899,  336,  Sec.  3. 
Sees.  3361,  3362,  amended  by  Laws  1895,  54;  Laws  1899,  249. 
Sec.  3365,  obsolete  under  Laws  1901,  233,  Sec.  28,  superseding  Rev.  St.  1429. 
Sec.  3385,  amended  by  Laws  1897,  7;  Laws  1899,  292. 
Sees.  3386,  3387,  amended  by  Laws  1899,  121. 
Sec.  3391,  amended  by  Laws  1905,  129. 
Sec.  3445,  amended  by  Laws  1893,  67;  Laws  1899,  181. 
Title  13,  Chaps.  1-4  (Sees.  3465-3591),  repealed  by  Laws  1903,  380. 
Title  13,  Chap.  6  (Sees.  3602-3607),  amended  by  Laws  1895,  56;  Laws  1899,  136; 

(Sec.  3604  is  amended  by  Laws  1899,  443,  also). 

CODE  OF  CIVIL  PROCEDURE. 

Sec.  3821,  repealed  by  Const.  Art.  5,  Sec.  8;  Laws  1899,  6. 
Sec.  3830,  rewritten  to  conform  to  Const.  Art.  5,  Sec.  20;  see  Code  Sec.  3830. 
Sec.  3841,  amended  by  Laws  1903,  94.    Amendment  unconstitutional;  see  85 
Pac.  921. 

Sec.  3843,  amended  by  Laws  1903,  39. 
Sec.  3890,  repealed  by  Laws  1905,  7. 
Sec.  3910,  repealed  by  Laws  1905,  7. 

Sec.  3938,  amended  by  Laws  1891,  165;  Laws  1899,  110. 

Sec.  3939,  rewritten;  see  Code  Sec.  3939. 

Sec.  3952,  amended  by  Laws  1899,  335. 

Sec.  3968,  repealed  by  Laws  1899,  125,  Sec.  7. 

Sec.  3990,  amended  by  Laws  1897,  53;  Laws  1899,  302. 

Sec.  4002,  amended  by  Laws  1897,  55;  Laws  1899,  302. 

Sec.  4055,  amended  by  Laws  1903,  56. 

Sec.  4093,  repealed  by  Laws  1903,  345. 

Sec.  4123,  amended  by  Laws  1897,  9;  Laws  1899,  292. 

Sec.  4126,  amended  by  Laws  1907,  578. 

Sec.  4139,  amended  by  Laws  1895,  139;  Laws  1899,  271. 

Sec.  4140,  amended  by  Laws  1907,  537. 

Sec.  4144,  amended  by  Laws  1897,  13;  Laws  1899,  293;  Laws  1907,  319. 

Sec.  4145,  amended  by  Laws  1907,  319. 

Sec.  4304,  amended  by  Laws  1895,  75;  Laws  1899,  250. 

Sec.  4383,  amended  by  Laws  1907,  166. 

Sec.  4387,  amended  by  Laws  1901,  216. 

Sec.  4394,  rewritten;  see  Code  Sec.  4394. 

Sec.  4480,  amended  by  Laws  1895,  85;  Laws  1899,  251. 

Sec.  4482,  amended  by  Laws  1895,  40;  Laws  1899,  243;  Laws  1901,  156;  Laws 
1907,  30. 

Sees.  4492,  4493,  amended  by  Laws  1895,  34;  Laws  1899,  241. 

Sec.  4523,  obsolete,  Laws  1901,  233,  Sec.  28,  superseding  Rev.  St.  Sec.  1429. 

Title  11  (Sec.  4629),  repealed  by  Laws  1905,  28. 

Sec.  4762,  amended  by  Laws  1899,  401. 

Sec.  4807,  amended  by  Laws  1895,  142;  Laws  1899,  273. 

Sec.  4809,  amended  by  Laws  1907,  134. 

Sec.  4824,  amended  by  Laws  1907,  483. 

Sec.  4912,  amended  by  Laws  1895,  6;  Laws  1899,  231. 

Title  2  (Sees.  5026-5042),  repealed  by  Laws  1891,  57;  Laws  1899,  33,  Sees.  119- 
150. 

Title  4  (Sees.  5125-5139),  repealed  by  Laws  1899,  147. 

Sec.  5210,  amended  by  Laws  1903,  203. 

Sec.  5216,  amended  by  Laws  1907,  321. 

Sec.  5226,  amended  by  Laws  1889,  16. 

Sec,  5470,  amended  by  Laws  1905,  82. 

Sees.  5499-5503,  amended  by  Laws  1899,  377. 

Sec.  5702,  amended  by  Laws  1907,  338. 

Sec.  5712,  amended  by  Laws  1907,  346. 

Sec.  5713,  amended  by  Laws  1907,  346. 

Sec.  5774,  amended  by  Laws  1897,  55;  Laws  1899,  302. 

Sec.  5880,  amended  by  Laws  1895,  78;  Laws  1899,  250, 
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Sec.  5882,  amended  by  Laws  1895,  76;  Laws  1899,  250. 
Sec.  5914,  amended  by  Laws  1897,  122;  Laws  1899,  316. 
Sees.  6059-6070,  repealed  by  Laws  1893,  132;  Laws  1899,  215. 
Sec.  6079,  amended  by  Laws  1889,  5. 
Sec.  6138,  amended  by  Laws  1893,  65;  Laws  1899,  180. 
Sec.  6147,  amended  by  Laws  1893,  66;  Laws  1899,  181. 
Sees.  6148,  6149,  repealed  by  Const.  Art.  5,  Sec.  11. 
Sec.  6150,  repealed  by  Const.  Art.  5. 

PENAL  CODE. 

Sec.  6765,  amended  by  Laws  1893,  10;  Laws  1895,  19;  Laws  1899,  167, 

Sees.  6805-6807,  repealed  by  implication  Laws  1905,  293. 

Chap.  7  (Sees.  6830-6832),  amended  by  Laws  1893,  22;  Laws  1899,  172. 

Chap.  9  (Sees.  6850-6852),  amended  by  Laws  1893,  163;  repealed  by  Laws  1897, 

53;  superseded  by  Laws  1899,  389. 
Sees.  6873,  6874,  superseded  by  Laws  1899,  278,  Sees.  6,  10. 
Sees.  6885,  6886,  same  as  Pol.  Code  Sees.  1220  and  1221  and  repealed  by  same 

laws. 

Sec.  6888,  same  as  Pol.  Code,  Sec.  1370,  and  repealed  by  various  estray  laws; 

Laws  1905,  366. 
Sec.  6978,  amended  by  Laws  1899,  379. 
Sec.  7091,  superseded  by  Laws  1899,  278,  Sec.  10. 
Sec.  7132,  first  subd.  superseded  by  Laws  1907,  316. 
Chap.  1  (Sees.  7185-7197),  repealed  by  Laws  1905,  358;  Laws  1907,  112. 
Sec.  7400,  amended  by  Laws  1893,  13;  Laws  1899,  169. 
Sec.  7525,  amended  by  Laws  1899,  433. 
Sec.  7576,  amended  Laws  1905,  376. 

Sec.  7781,  amended  by  Laws  1891,  165;  Laws  1899,  110. 
Sec.  7830,  amended  by  Laws  1907,  171. 

Sees.  7838,  7843,  are  amended,  and  Sees.  7839,  7840,  7844,  7845,  are  repealed, 

by  Laws  1905,  9. 
Sec.  7930,  amended  by  Laws  1891,  165;  Laws  1899,  110. 
Sees.  7994,  7995,  8006,  amended  by  Laws  1899,  379. 

Sec.  8008,  amended  by  Laws  1897,  26;  Laws  1899,  300;  Laws  1899,  340. 

Sees.  8009,  8019,  8021,  8022,  amended  by  Laws  1899,  340. 

Sees.  8043,  8047,  amended  by  Laws  1907,  508. 

Sec.  8074,  amended  by  Laws  1897,  73;  Laws  1899,  305. 

Sec.  8151,  amended  by  Laws  1893,  20;  Laws  1899,  192,  367. 

Chap.  13  (Sees.  8248-8253),  repealed  by  Laws  1891,  17;  Laws  1899,  10. 

Sec.  8285,  amended  by  Laws  1907,  215. 

Sec.  8300,  amended  by  Laws  1899,  379. 

Sees.  8310,  8311,  amended  by  Laws  1899,  379. 

Sec.  8440,  repealed  by  Laws  1903,  433. 

Sec.  8441,  last  paragraph  superseded  by  Laws  1899,  379,  Sec.  4. 

$ec.  8500,  rewritten  with  laws  1899,  13,  Sec.  1;  see  Code  Sec.  8460. 

Sees.  8501,  8502,  repealed  by  Laws  1891,  21;  Laws  1899,  13. 

Sec.  8504,  amended  by  Laws  1897,  26;  Laws  1899,  300,  341. 

Sees.  8505,  8506,  8508,  8509,  repealed  by  Laws  1891,  21;  Laws  1899,  13: 

LAWS  FIFTEENTH  TERRITORIAL  SESSION  (1888-89). 

[The  pages  referred  to  are  those  of  the  edition  published  by  the 

Smith  Printing  Company  in  1893.] 
Page  5,  relating  to  laborers'  liens,  repealed  by  Laws  1899,  147. 
Page  6,  special  acts  relating  to  Nez  Perce  county.  These  are  simply  repealing  acts 

and  are  omitted. 
Page  7,  relating  to  Custer  County,  repealing  act  and  omitted. 
Page  7,  poll  taxes,  repealed  by  Laws  1901,  298. 
Page  8,  Bingham  county.     Temporary  and  omitted. 
Page  9,  lawful  fences,  amended  by  Laws  1907,  132. 
Page  10,  Idaho  mineral  exhibit.    Temporary  and  omitted. 
Page  10,  relief  of  Robert  Larimer  et  al.    Temporary  and  omitted. 
Page  11,  assessment  insurance  companies,  repealed  by  Laws  1901,  165. 
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Page  13,  sale  of  poisons,  repealed  by  Laws  1905,  379. 
Page    15,  certificate  of  officers,  repealed  by  Laws  1890-91,  57. 
Page  15,  county  superintendent,  superseded  by  Laws  1899,  33,  Sec.  5. 
Page  16,  authorizing  cities  to  purchase  cemetery  lands,  repealed  by  Laws  1899, 
192. 

Page  18,  fees  of  county  surveyor,  repealed  by  Laws  1899,  295. 
Page  18,  amending  the  election  laws,  repealed  by  Laws  1891,  57. 
Page  20,  prison  commission,  repealed  by  Laws  1890-91,  21. 

Page  21,  University  of  Idaho,  Sec.  2  amended  by  Laws  1899,  392;  Sees.  13,  14, 

and  16  temporary  and  omitted;  Sec.  18,  amended  by  Laws  1893,  48. 
Page  25,  relief  of  Hawley  and  others.    Temporary  and  omitted. 
Page  26,  Custer  county,  amended  by  Laws  1895,  140. 
Page  27,  deadly  weapons.    Unconstitutional,  8  Ida.  597. 
Page  28,  stallions,  repealed  by  Laws  1905,  232. 
Page  29,  court  stenographer,  repealed  by  Laws  1899,  163. 

Page  30,  wagon  road.    Special  and  included  in  table  of  Special  Laws.    See  Code, 
Sec.  17. 

Page  36,  apportionment  of  legislature.    Superseded  by  subsequent  apportionment 
acts. 

Page  37,  creating  Elmore  and  Logan  counties.    Temporary  except  as  to  crea- 
tion. 

Page  41,  tax  deeds,  repealed  by  Laws  1901,  233. 

Page  41,  apportionment  of  legislature,  superseded  by  subsequent  apportionment 
acts. 

Page  42,  surgery,  repealed  by  Laws  1899,  345. 

Page  44,  marriage,  Sees.  2434-2435  and  2437  of  the  Revised  Statutes  amended  by 

this  act,  repealed  by  Laws  1899,  278. 
Page  45,  fish  and  game,  repealed  by  Laws  1893,  157. 

Page  47,  contagious  diseases  among  animals,  repaled  by  Laws  1890-91,  129.  See 
Code,  Sec.  17. 

Page  54,  Oregon  fish  hatchery,  special  and  included  in  table  of  Special  Laws. 
Page  54,  Idaho  county,  repealed  by  Laws  1890-91,  117. 
Page  55,  Idaho  Insane  Asylum,  temporary  and  omitted. 

Page  56,  annexation  for  school  purposes,  special  and  included  in  table  of  Special 

Laws.    See  Code,  Sec.  17. 
Page  56,  relief  of  Mrs.  McMahon,  temporary  and  omitted. 
Page  58,  printing  reports,  temporary  and  omitted. 

Page  59,  investment  of  school  fund,  special  and  included  in  table  of  Special 

Laws.    See  Code,  Sec.  17. 
Page  60,  Washington  county  seat,  temporary  and  omitted. 
Page  61,  relief  of  John  Early,  temporary  and  omitted. 
Page  61,  Capitol  grounds,  temporary  and  omitted. 

LAWS  FIRST  SESSION  (1890-91). 

Page  3,  appropriation  for  legislative  expenses,  temporary  and  omitted. 
Page  4,district  courts,  re-enacted  by  Laws  1899,  3. 
Page  5,  legislative  employees,  re-enacted  by  Laws  1899,  3. 
Page  8,  legislative  appropriation,  temporary  and  omitted. 
Page  9,  appointment  of  county  officers,  temporary  and  omitted. 
Page  10,  fees  and  commissions,  temporary  and  omitted. 
Page  10,  Capitol  building  and  grounds,  re-enacted  by  Laws  1899,  6. 
Page  11,  Supreme  Court  officers,  re-enacted  by  Laws  1899,  6. 
Page  12,  storage  of  grain,  flour  and  wool,  re-enacted  by  Laws  1899,  7. 
Page  14,  State  Treasurer,  investment  of  funds,  temporary  and  omitted. 
Page  15,  punishment  of  crime — peace  officers,  re-enacted  by  Laws  1899,  9. 
Page  16,  accepting  certain  acts  of  Congress,  re-enacted  by  Laws  1899,  9. 
Page  17,  railway  corporations,  re-enacted  by  Laws  1899,  10. 
Page  17,  sessions  of  Board  of  Pardons,  re-enacted  by  Laws  1899,  10. 
Page  19,  Insane  Asylum,  special  appropriations,  temporary  and  omitted. 
Page  20,  changing  "Territory"  to  "State"  and  "Controller"  to  "Auditor",  re- 
enacted  by  Laws  1899,  12. 
Page  21,  absence  of  State  and  District  officers,  re-enacted  by  Laws  1899,  13. 
Page  21,  State  penitentiary,  custody  and  control,  re-enacted  by  Laws  1899,  13. 
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Page  31,  county  commissioners,  re-enacted  by  Laws  1899,  20. 

Page  32,  bridging  of  navigable  streams,  re-enacted  by  Laws  1899,  20. 

Page  33,  sale  of  intoxicating  liquors.  This  is  one  of  the  acts  that  was  not  re- 
enacted,  but  is  still  in  force.  The  following  sections  have  been  amended: 
Sec.  2,  1907,  219;  Sec.  3,  1907,  219;  Sec.  4,  1907,  219;  Sec.  5,  1907,  325;  Sec. 
6,  1907,  219;  Sec.  23,  1895,  82. 

Page  38,  Idaho  National  Guard,  appropriation,  temporary  and  omitted. 

Page  39,  to  protect  moose,  repealed  by  Laws  1893,  157. 

Page  39,  temporary  absence  or  disability  of  State  officers,  re-enacted  by  Laws 
1899,  21. 

Page  40,  military  lands,  ceding  jurisdiction,  re-enacted  by  Laws  1899,  22. 
Page  41,  roads  and  highways,  repealing  acts,  re-enacted  by  Laws  1899,22, 
Page  41,  boundaries  of  Washington  county,  repealed  by  Laws  1895,  21. 
Page  42,  State  University  of  Idaho,  amended  by  Laws  1893,  48. 
Page  43,  wagon  roads  in  Idaho  and  Washington  counties,  re-enacted  by  Laws 
1899,  23. 

Page  44,  Insane  Asylum,  appropriation,  temporary  and  omitted. 

Page  44,  Insane  Asylum,  appropriation,  temporary  and  omitted. 

Page  45,  Legislature,  appropriation,  temporary  and  omitted. 

Page  45,  duties  of  Board  of  Examiners,  re-enacted  by  Laws  1899,  24. 

Page  46,  duties  of  district  attorneys,  repealed  by  implication,  Laws  1897,  74t 

Page  48,  stallions  and  jacks,  re-enacted  by  Laws  1899,  26. 

Page  50,  crimes  against  elective  franchise,  re-enacted  by  Laws  1899,  27. 

Page  53,  issue  of  municipal  bonds,  amended  by  Laws  1893,  34;  amended  by  Laws 

1895,  70;  re-enacted  as  amended  by  Laws  1899,  29. 
Page  57,  elections  and  electors,  re-enacted  by  Laws  1899,  33,  66,  67,  68. 
Page  108,  aliens,  corporations  and  associations,  re-enacted  1899,  70. 
Page  109,  State  Board  of  Land  Commissioners,  repealed  by  Laws  1893,  139. 
Page  117,  Idaho  County  boundary  survey,  re-enacted  by  Laws  1899,  79. 
Page  118,  aliens,  mining  property,  re-enacted  by  Laws  1899,  70. 
Page  119,  judgment  liens  in  federal  courts,  re-enacted  by  Laws  1899,  80. 
Page  120,  creating  Alta  and  Lincoln  Counties,  unconstitutional,  3  Ida.  72. 
Page  124,  corporations,  railways,  re-enacted  by  Laws  1899,  81. 
Page  127,  towns  and  villages,  re-enacted  by  Laws  1899,  82. 
Page  129,  domestic  animals,  re-enacted  by  Laws  1899,  84. 
Page  129,  school  districts  to  issue  bonds,  re-enacted  by  Laws  1899,  84, 
Page  131,  schools,  repealed  by  Laws  1893,  187. 

Page  155,  County  Canyon,  temporary  except  as  to  creation,  embodied  in  county 

boundary  section  of  the  Code.    See  Code,  Sec.  23. 
Page  159,  towns  and  villages,  re-enacted  by  Laws  1899,  106. 
Page  164,  appropriation  for  Insane  Asylum,  temporary  and  omitted, 
Page  165,  juries,  re-enacted  by  Laws  1899,  110. 

Page  165,  jury  in  cases  of  misdemeanor,  re-enacted  by  Laws  1899,  110. 

Page  166,  Lemhi  County  boundaries,  re-enacted  by  Laws  1899,  111. 

Page  167,  insurance  companies,  county  mutual,  re-enacted  by  Laws  1899,  111. 

Page  169,  labor,  re-enacted  by  Laws  1899,  113. 

Page  170,  wagon  road,  survey,  temporary  and  omitted. 

Page  171,  insane  persons,  amended  by  Laws  1895,  17 ;  Laws  1899,  114. 

Page  172,  corporations,  personal  liability,  re-enacted  by  Laws  1899,  115. 

Page  174,  fees  of  county  officers,  re-enacted  by  Laws  1899,  116. 

Page  181,  chattel  mortgages,  re-enacted  by  Laws  1899,  121. 

Page  182,  horticulture,  repealed  by  Laws  1895,  77. 

Page  184,  dispensing  with  grand  juries,  re-enacted  by  Laws  1899,  125. 

Page  186,  school  district  funds,  re-enacted  by  Laws  1899,  85,  Sec.  86. 

Page  187,  World's  Columbian  Exposition;  temporary  and  omitted. 

Page  189,  judicial  district,  re-enacted  by  Laws  1899,  127. 

Page  190,  county  commissioners  and  highway  officers,  amended  by  Laws  1893,  184; 

Laws  1895,  143,  and  re-enacted  as  amended  by  Laws  1899,  127. 
Page  195,  apportionment,  superseded  by  Laws  1895,  52;  Laws  1899,  132. 
Page  196,  arbor  culture,  re-enacted  by  Laws  1899,  133. 

Page  197,  State  Library,  amended  by  Laws  1893,  79;  re-enacted  as  amended  by 

Laws  1899,  134. 
Page  198,  duties  of  Governor,  re-enacted  1899,  135. 

Page  200,  refunding  indebtedness  of  counties,  amended  by  Laws  1895,  56;  Laws 
1899,  136. 
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Page  201,  townsites,  re-enacted  1899,  141. 

Page  202,  Penitentiary,  amendatory  act,  repealed  by  Laws  1893,  155. 

Page  203,  Insane  Asylum,  deficiency  appropriation,  temporary  and  omitted. 

Page  204,  payment  of  salaries  of  State  officers,  re-enacted  by  Laws  1899,  142. 

Page  204,  weights  and  measures,  re-enacted  by  Laws  1899,  142. 

Page  207,  indebtedness  of  Alturas  County,  temporary  and  omitted. 

Page  211,  funding  State  indebtedness,  re-enacted  by  Laws  1899,  144 

Page  215,  State  seal,  re-enacted  by  Laws  1899,  147. 

Page  216,  mechanics'  liens,  repealed  by  Laws  1893,  49. 

Page  217,  National  Guards,  re-enacted  by  Laws  1899,  156. 

Page  226,  deaf,  dumb  and  blind,  re-enacted  by  Laws  1899,  162. 

Page  227,  State  Board  of  Equalization,  repealed  by  Laws  1893,  72;  Laws  1895, 
101;  Laws  1899,  254;  Laws  1901,  233.  The  law  of  1893  does  not  expressly 
repeal  this  act,  and  while  certain  sections  or  parts  of  sections  may  not  be 
inconsistent  with  the  1893  law,  yet  in  view  of  the  fact  that  the  1893  law 
was  substantially  re-enacted  n  the  1895  law,  and  again  in  the  1899  law,  and 
again  in  the  1901  law,  and  that  these  sections  have  been  consistently  omitted 
from  all  these  re-enactments,  there  can  be  no  question  of  the  legislative  intent 
to  repeal  this  entire  act. 

Page  229,  amendments  to  Constitution,  re-enacted  by  Laws  1899,  162. 

Page  229,  appropriations,  state  officers,  temporary  and  omitted. 

Page  233,  prohibiting  employment  of  aliens,  re-enacted  by  Laws  1899,  70. 

Page  233,  District  Courts,  stenographers,  amended  by  Laws  1895,  69;  re-enacted 
as  amended  by  Laws  1899,  163. 

Page  235,  appropriations  for  payment  of  Legislature,  temporary  and  omitted. 

Page  235,  revenue,  amended  by  Laws  1895,  101;  Laws  1897,  33;  re-enacted  as 
amended  by  Laws  1899,  254. 

LAWS  SECOND  SESSION  (1893). 

Page  3,  districting  of  counties,  re-enacted  by  Laws  1899,  164. 

Page  4,  payment  of  Legislative  expenses,  temporary  and  omitted. 

Page  4,  postage,  session  laws,  purchase  of;  temporary  and  omitted. 

Page  5,  Penitentiary  tools,  surveying,  temporary  and  omitted. 

Page  6,  Normal  School  at  Lewiston,  re-enacted  by  Laws  1899,  164. 

Page  10,  rape,  defined,  amended  by  Laws  1895,  19;  Laws  1899,  167. 

Page  11,  establishment  of  highways,  re-enacted  by  Laws  1899,  168. 

Page  12,  highways,  designation  of,  re-enacted  by  Laws  1899,  168. 

Page  13,  process,  resistance  to  execution  of,  re-enacted  by  Laws  1899,  169. 

Page  13,  appropriation  for  Columbian  Exposition,  temporary  and  omitted. 

Page  14,  corporations,  institutions  of  learning,  re-enacted  by  Laws  1899,  169. 

Page  16,  municipal  corporations,  publication  of  accounts  of,  re-enacted  by  Laws 

1899,  192,  Sees.  65-68. 
Page  17,  Canyon  County,  Third  Judicial  District,  re-enacted  by  Laws  1899,  70. 
Page  19,  amendment  to  charter  of  Lewiston,  re-enacted  by  Laws  1899,  171. 
Page  20,  fees  and  mileage  of  witnesses,  re-enacted  by  Laws  1899,  172. 
Page  21,  relief  of  officials  of  Lincoln  County,  temporary  and  omitted. 
Page  22,  smoking  of  opium,  re-enacted  by  Laws  1899,  172. 
Page  23,  construction  of  wagon  roads,  re-enacted  by  Laws  1899,  173. 
Page  34,  issue  and  sale  of  municipal  bonds,  re-enacted  by  Laws  1899,  29. 
Page  35,  qualifications  of  electors,  amended  by  Laws   1895,   7;    re-enacted  as 

amended  by  Laws  1899,  33. 
Page  39,  fees  and  compensation  of  county  commissioners,  re-enacted  by  Laws 

1899,  116,  See.  5. 

Page  40,  creation  of  office  of  Boiler  Inspector,  repealed  by  Laws  1895,  159. 

Page  48,  tax  levy  for  University  of  Idaho,  temporary  and  omitted. 

Page  49,  liens,  labor  and  material,  amended  by  Laws  1895,  48;   re-enacted  as 

amended  by  Laws  1899,  147. 
Page  63,  Supreme  Court,  regulating  appeals  to,  appointment  of  deputy  clerk  of, 

re-enacted  by  Laws  1899,  6. 
Page  65,  fees  of  jurors,  re-enacted  by  Laws  1899,  180. 

Page  65,  bounty,  destruction  of  wild  animals,  re-enacted  by  Laws  1899,  20. 
Page  66,  expenses  of  Judges,  re-enacted  by  Laws  1899,  181. 
Page  67,  liens,  special,  re-enacted  by  Laws  1899,  181. 
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Page  68,  obstruction  to  railroads,  re-enacted  by  Laws  1899,  182. 

Page  69,  publication  of  Supreme  Court  reports,  temporary  and  omitted. 

Page  70,  to  protect  common  carriers,  re-enacted  by  Laws  1899,  182. 

Page  71,  printing,  state  and  county,  where  done,  re-enacted  by  Laws  1899,  183. 

Page  72,  State  Board  of  Equalization,  powers  and  duties,  repealed  by  Laws  1895, 

101;  Laws  1899,  254.    The  1895  act  re-enacts  this  practically  verbatim — a 

few  changes  in  dates. 
Page  78,  payment  of  obligations  of  debt,  repealed  by  Laws  1895,  6;  Laws 

1899,  183. 

Page  79,  care  of  State  Library,  amended  by  Laws  1899,  134. 

Page  79,  appointment  of  Sheep  Inspectors,  repealed  by  Laws  1895,  124;  Laws 
1899,  184. 

Page  86,  corporations,  guarantee  or  fidelity,  re-enacted  by  Laws  1899,  187. 

Page  90,  protection  of  telegraph  companies,  re-enacted  by  Laws  1899,  190. 

Page  91,  establishment  of  Soldiers'  Home,  amended  by  Laws  1897,  7;  Sees.  4,  5, 
7,  9,  10,  11,  12  and  14,  repealed  by  Laws  1897,  7;  re-enacted  (except  repealed 
sections)  by  Laws  1899,  190. 

Page  94,  creation  of  Fremont  County,  temporary  except  creation  and  definition  of 
boundaries,  see  Code  Sec.  23. 

Page  97,  organization  of  cities  and  villages,  re-enacted  by  Laws  1899,  192. 

Page  150,  issue  and  sale  of  municipal  bonds,  re-enacted  by  Laws  1899,  29^ 

Page  131,  assessment  of  property,  re-enacted  by  Laws  1899,  215. 

Page  132,  depositions,  how  taken,  re-enacted  by  Laws  1899,  215. 

Page  139,  State  Board  of  Land  Commissioners,  amended  by  Laws  1895,  83;  re- 
enacted  as  amended  by  Laws  1899,  72. 

Page  150,  Deputy  State  Treasurer,  re-enacted  by  Laws  1899,  220. 

Page  150,  property  exempt  from  taxation,  amended  by  Laws  1895,  47;  Laws 
1899,  220. 

Page  152,  employers  and  employees,  re-enacted  by  Laws  1899,  221. 

Page  152,  Mine  Inspector,  re-enacted  (excepting  amended  sections)  by  Laws  1899, 

221.    (Sees.  2,  3,  4,  5,  6,  7,  8,  9  amended  by  Laws  1895,  160.) 
Page  155,  contract  for  care  of  Penitentiary,  re-enacted  by  Laws  1899,  15. 
Page  156,  to  secure  fish  for  Columbian  Exposition,  temporary  and  omitted. 
Page  157,  game  and  fish,  repealed  by  Laws  1895,  152;  Laws  1897,  130. 
Page  162,  amendment  to  charter  of  Lewiston,  re-enacted  by  Laws  1899,  225.. 
Page  163,  games  prohibited,  repealed  by  Laws  1897,  53. 
Page  164,  cases  prosecuted  on  information,  re-enacted  by  Laws  1899,  125. 
Page  165,  establishment  of  Reform  School,  re-enacted  by  Laws  1899,  226. 
Page  168,  interest,  state  warrants,  re-enacted  by  Laws  1899,  228. 
Page  169,  wagon  roads,  bond  for  construction  of,  re-enacted  by  Laws  1899,  173, 

Sec.  16. 

Page  170,  organization  of  Bannock  County,  temporary  except  as  to  creation.  See 
Code  Sec.  23. 

Page  174,  appropriation,  general,  temporary  and  omitted. 

Page  179,  Normal  School  at  Albion,  re-enacted  by  Laws  1899,  228: 

Page  184,  duties  of  county  commissioners  over  highways,  amended  by  Laws  1895, 
143;  Laws  1899,  127;  re-enacted  as  amended  by  Laws  1899,  127. 

Page  187,  free  schools,  re-enacted  by  Laws  1899,  85,  with  the  exception  of 
Chapter  3,  which  is  repealed,  and  of  such  specific  sections  as  were  amended 
in  1895  and  1897,  which  are  included  as  amended  in  the  re-enactment 

LAWS  THIRD  SESSION  (1895). 

Page  3,  appropriations  for  Legislative  expenses,  temporary  and  omitted. 
Page  4,  session  laws  and  postage,  purchase  of  for  the  Legislature,  temporary  and 
omitted. 

Page  5,  appropriation  for  improvement  of  Asylum,  temporary  and  omitted. 
Page  5,  relief  of  W.  B.  Matthews,  temporary  and  omitted. 

Page  6,  repeal  of  act  of  second  session,  "Ruick  Act,"  re-enacted  by  Laws  1899,  183. 
Page  6,  merchants  and  livery  stable  licenses,  repeal  of,  re-enacted  by  Laws 
1899,  231. 

Page  6,  filing  and  service  of  cost  bill,  re-enacted  by  Laws  1899,  231. 
Page  7,  elections  and  electors,  re-enacted  by  Laws  1899,  33. 
Page  11,  divorce,  re-enacted  by  Laws  1899,  232. 
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Page  13,  report  of  Auditor  and  Treasurer,  re-enacted  by  Laws  1899,  233. 
Page  13,  postponement  of  tax  sales,  temporary  and  omitted. 

Page  14,  discharge  of  attachments  and  executions,  re-enacted  by  Laws  1899,  233. 
Page  14,  official  oath,  re-enacted  by  Laws  1899,  234. 

Page  15,  appropriation  for  Legislative  expenses,  temporary  and  omitted. 
Page  15,  boundary  line  of  Elmore  and  Ada  Counties,  re-enacted  by  Laws  1899, 
234. 

Page  17,  conveying  insane  to  the  Asylum,  re-enacted  by  Laws  1899,  114. 

Page  18,  form  of  undertakings,  re-enacted  by  Laws  1899,  235. 

Page  19,  Albion  State  Normal  School,  re-enacted  by  Laws  1899,  228,  Sec.  13. 

Page  19,  age  of  consent,  re-enacted  by  Laws  1899,  167. 

Page  20,  sheriffs'  deeds,  re-enacted  by  Laws  1899,  235. 

Page  21,  cession  of  jurisdiction  over  certain  lands,  re-enacted  by  Laws  1899,  235. 
Page  21,  Washington  County  boundaries,  re-enacted  by  Laws  1899,  21. 
Page  22,  road  contracts,  manner  of  letting,  re-enacted  by  Laws  1899,  127. 
Page  24,  manner  of  incorporation  of  churches  and  religious  societies,  re-enacted 

by  Laws  1899,  236. 
Page  25,  quartz  and  placer  mining  locations,  re-enacted  by  Laws  1899,  237. 
Page  31,  schools,  reports  of  teachers,  re-enacted  by  Laws  1899,  85,  Sec.  47. 
Page  31,  Blaine  County,  temporary  except  as  to  creation.  See  Code,  Sec.  23. 
Page  34,  redemption  after  sale  under  execution,  re-enacted  by  Laws  1899,  241. 
Page  36,  pensions,  officer  not  to  charge  for  services,  re-enacted  by  Laws  1899,  242. 
Page  37,  apportioning  proceeds  of  licenses,  re-enacted  by  Laws  1899,  242. 
Page  38,  relief  for  purchasers  of  State  land,  temporary  and  omitted. 
Page  40,  notice  of  sales  under  execution,  how  made,  re-enacted  by  Laws  1899, 

243. 

Page  41,  sidewalks,  re-enacted  by  Laws  1899,  244. 
Page  47,  exemptions,  re-enacted  by  Laws  1899,  220. 
Page  48,  liens,  re-enacted  by  Laws  1899,  147. 

Page  50,  county  commissioners,  publication  of  proceedings  and  appeals  from,  re- 
enacted  by  Laws  1899,  248. 
Page  52,  apportionment  of  the  Legislature,  superseded  by  Laws  1899,  132. 
Page  54,  chattel  mortgage,  satisfaction  of,  re-enacted  by  Laws  1899,  249. 
Page  55,  relief  of  J.  M.  Wells,  temporary  and  omitted. 

Page  56,  funding  and  refunding  county  indebtedness,  re-enacted  by  Laws  1899, 
136. 

Page  64,  bonds  for  normal  schools,  special  and  included  in  table  of  Special  Laws. 

See  Code,  Sec.  17. 
Page  69,  stenographers,  district  court,  re-enacted  by  Laws  1899,  163. 
Page  70,  municipal  bonds,  re-enacted  by  Laws  1899,  29. 
Page  75,  writ  of  attachment,  re-enacted  by  Laws  1899,  250. 
Page  76,  proceedings  in  insolvency,  re-enacted  by  Laws  1899,  250. 
Page  77,  State  Horticultural  Inspector,  repealed  by  general  repealing  clause, 

Laws  1899,  122;  Laws  1903,  347. 
Page  82  sale  of  intoxicating  liquors,  re-enacted  by  Laws  1899,  21. 
Page  83,  State  Board  of  Land  Commissioners,  re-enacted  by  Laws  1899,  72. 
Page  85,  exemptions  from  execution,  re-enacted  by  Laws  1899,  251. 
Page  87,  apportionment  of  old  Alturas  debt,  re-enacted  by  Laws  1899,  280, 
Page  90,  apportionment  of  moneys  collected  for  licenses,  re-enacted  by  Laws 

1899,  253. 

Page  90,  elections  and  electors,  amendments  to,  re-enacted  by  Laws  1899,  33. 
Page  91,  elections  and  electors,  amendments  to,  re-enacted  by  Laws  1899,  33. 
Page  99,  remit  penalties  on  delinquent  taxes,  temporary  and  omitted. 
Page  100,  prisoners  in  county  jails  to  perform  manual  labor,  re-enacted  by  Laws 
1899,  253. 

Page  101,  revenue,  amended  by  Laws  1897,  30  and  33;  re-enacted  as  amended 
by  Laws  1899,  254. 

Page  124,  State  Sheep  Inspector.  Certain  sections  of  this  act  were  amended  by 
Laws  1897,  115.  The  act  as  amended  is  found  re-enacted  in  Laws  1899,  184, 
with  the  exception  of  certain  sections  which  were  specifically  held  uncon- 
stitutional in  5  Ida.  642. 

Page  132,  cities  and  towns,  separate  road  districts,  re-enacted  by  Laws  1899,  270. 

Page  133,  appropriations,  State  government,  temporary  and  omitted. 

Page  137,  liens,  re-enacted  by  Laws  1899,  147. 
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Page  139,  indorsement  of  complaint,  re-enacted  by  Laws  1899,  271. 
Page  139,  oath  of  office,  when  taken  by  county  officers,  re-enacted  by  Laws 
1899,  67. 

Page  140,  to  annex  a  part  of  Blaine  County  to  Custer  County,  re-enacted  by  Laws 
1899,  271. 

Page  142,  appeals,  District  Courts  to  Supreme  Court,  re-enacted  by  Laws  1899, 
273. 

Page  143,  highways,  re-enacted  by  Laws  1899,  127. 

Page  145,  to  annex  a  part  of  Lemhi  County  to  Fremont  County,  re-enacted  by 
Laws  1899,  273. 

Page  148,  bonds  for  Insane  Asylum,  special  and  included  in  table  of  special  laws, 
see  Code  Sec.  17. 

Page  152,  fish  and  game,  repealed  by  Laws  1897,  130;  Laws  1899,  275. 

Page  156,  schools,  re-enacted  by  Laws  1899,  85,  Sees.  35,  36  and  37. 

Page  159,  repealing  office  of  State  Boiler  Inspector,  re-enacted  by  Laws  1899,  180. 

Page  159,  Blaine  and  Lincoln  Counties,  Legislative  apportionment  of,  superseded 

by  Laws  1899,  132. 
Page  160,  Inspector  of  Mines,  re-enacted  by  Laws  1899,  221. 
Page  166,  regulating  marriages,  re-enacted  by  Laws  1899,  278. 
Page  170,  Lincoln  County,  temporary  except  as  to  creation  of  county.    See  Code, 

Sec.  23. 

Page  174,  irrigation  and  water  rights.  The  subject  matter  of  this  act  is  covered 
by  Laws  1899,  380,  and  consequently  repealed  by  that  act,  with  the  exception 
of  Sections  14,  16  and  17  which  are  not  covered  by  nor  inconsistent  with  the 
1899  act  and  which  are  therefore  retained. 

Page  183,  irrigation  and  water  distribution,  repealed  by  Laws  1899,  408. 

Page  215,  irrigation,  Carey  Act,  re-enacted  by  Laws  1899,  282,  with  the  exception 
of  Sec.  5,  which  was  repealed  by  Laws  1897,  15,  and  omitted  from  the  re- 
enactment. 

LAWS  FOURTH  SESSION  (1897). 

Page  3,  appropriation  for  Legislature,  temporary  and  omitted. 

Page  3,  appropriation  for  postage  stamps,  temporary  and  omitted. 

Page  4,  filing  upon  timber  lands,  temporary  and  omitted. 

Page  5,  aliens,  re-enacted  by  Laws  1899,  70. 

Page  6,  appropriation,  Legislature,  temporary  and  omitted. 

Page  6,  chattel  mortgages,  re-enacted  by  Laws  1899,  292. 

Page  7,  Soldiers'  Home,  re-enacted  by  Laws  1899,  190. 

Page  9,  repeal  subd.  2,  Sec.  1645,  re-enacted  by  Laws  1899,  292. 

Page  9,  place  of  trial,  re-enacted  by  Laws  1899,  292. 

Page  10,  homesteads,  re-enacted  by  Laws  1899,  293. 

Page  10,  amending  Political  Code,  amended,  post  p.  30. 

Page  11,  free  school  system,  amending  of,  re-enacted  by  Laws  1899,  85. 

Page  13,  location  of  placer  claims,  re-enacted  by  Laws  1899,  237. 

Page  13,  defining  legal  service  upon  corporations,  re-enacted  by  Laws  1899,  293. 

Page  15,  absence  of  county  officers,  re-enacted  by  Laws  1899,  13. 

Page  15,  reducing  powers  of  State  Engineer.    Laws  1899,  215,  conforms  to  this 

act  by  omitting  the  repealed  sections  and  renumbering  the  remaining  sections 

as  required. 

Page  16,  H.  C.  Anchor  &  Co.,  compensation  for  opals,  temporary  and  omitted. 
Page  17,  buffalo  and  bison,  re-enacted  by  Laws  1899,  294. 
Page  18,  suppression  of  prostitution,  re-enacted  by  Laws  1899,  295. 
Page  19,  relating  to  county  surveyors  and  United  States  survey  corners,  re-enacted 
by  Laws  1899,  295. 

Page  22,  tax  on  livestock  pastured  in  other  counties,  re-enacted  by  Laws  1899,  298. 

Page  25,  free  schools,  superintendent's  duties.  The  act  of  1891,  131,  which  this 
act  purports  to  amend,  was  repealed  by  the  act  of  1893,  187,  and  the  repealing 
act  was  included  in  the  act  of  1899,  85.    This  act  is  therefore  omitted. 

Page  26,  warden  of  State  Prison,  re-enacted  by  Laws  1899,  300. 

Page  28,  to  establish  and  maintain  free  schools,  re-enacted  by  Laws  1899,  85, 
Sec.  61. 

Page  29,  amendments  to  qualifications  of  electors,  re-enacted  by  Laws  1899,  33. 

Page  30,  amending  Political  Code,  re-enacted  by  Laws  1899,  254. 

Page  33,  ad  valorem  tax,  for  years  1897-1898,  re-enacted  by  Laws  1899,  254. 
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Page  34,  organization  and  government  of  cities  and  villages,  re-enacted  by  Laws 
1899,  192,  Sec.  73. 

Page  42,  to  create  board  of  trustees  for  Albion  Normal  School,  re-enacted  by  Laws 

1899,  228,  Sec.  2. 
Page  44,  relief  appropriation,  temporary  and  omitted. 

Page  44,  incorporation  of  the  Village  of  Coeur  d'Alene,  re-enacted  by  Laws  1899, 
301. 

Page  45,  leasing  of  State  lands,  re-enacted  by  Laws  1899,  72,  Sees.  18  and  19. 

Page  46,  appropriation  for  State  officers,  temporary  and  omitted. 

Page  50,  assessment  of  property  for  taxes  by  cities  and  villages,  re-enacted  by 

Laws  1899,  210,  Sec.  90. 
Page  52,  when  members  of  family  must  support  indigent  poor,  re-enacted  by 

Laws  1899,  301. 

Page  52,  price  of  water,  irrigation  and  domestic,  unconstitutional,  6  Ida.  178. 
Page  53,  naturalized  citizens,  attorney  and  counsellor,  who,  re-enacted  by  Laws 
1899,  302. 

Page  53,  to  prohibit  gambling,  amended  and  re-enacted  as  amended  by  Laws 
1899,  389. 

Page  55,  guardianship  of  minor,  re-enacted  by  Laws  1899,  302. 

Page  55,  relating  to  attorneys,  re-enacted  by  Laws  1899,  302. 

Page  56,  distribution  of  waters  of  streams,  re-enacted  by  Laws  1899,  303. 

Page  59,  parole  of  convicts,  re-enacted  by  Laws  1899,  17,  Sec.  12  et  seq. 

Page  61,  fees  of  county  officers,  unconstitutional;  Conn  v.  Kingsley,  5  Ida.  416. 

Page  73,  reversal  of  judgment,  re-enacted  by  Laws  1899,  305. 

Page  74,  powers  and  duties  of  county  attorneys,  re-enacted  by  Laws  1899,  24,  26. 
Page  76,  sale  and  branding  of  estrays,  re-enacted  by  Laws  1899,  305. 
Page  77,  irrigating  ditches,  exemption  from  taxation,  re-enacted  by  Laws  1899, 
220,  Sec.  2. 

Page  78,  election  of  road  overseers,  re-enacted  by  Laws  1899,  306. 
Page  79,  county  superintendent  of  public  instruction,  re-enacted  by  Laws  1899, 
306. 

Page  85,  for  the  government  of  the  City  of  Boise,  re-enacted  by  Laws  1899,  310. 
Page  92,  regulating  compiling  of  abstracts,  re-enacted  by  Laws  1899,  314. 
Page  94,  assessment  and  receipts  for  taxes,  re-enacted  by  Laws  1899,  254,  Sees. 
13,  24. 

Page  95,  legal  rate  of  interest,  re-enacted  by  Laws  1899,  315. 
Page  96,  free  schools,  re-enacted  by  Laws  1899,  85,  Sec.  78. 

Page  97,  regulating  practice  of  medicine  and  surgery,  repealed  by  Laws  1899,  345 ; 
declared  unconstitutional,  5  Ida.  589. 

Page  109,  relating  to  horticulture,  re-enacted  by  Laws  1899,  122. 

Page  115,  relating  to  Sheep  Inspector,  re-enacted  by  Laws  1899,  184,  except  as 
follows:  Sees.  6  and  8  are  omitted  from  re-enacting  act  because  declared 
unconstitutional  in  5  Ida.  642. 

Page  122,  to  compensate  Mrs.  E.  A.  Brodhead,  temporary  and  omitted. 

Page  122,  discharge  of  insolvent  debtor,  re-enacted  by  Laws  1899,  316. 

Page  123,  payment  of  teachers  of  Albion  Normal  School,  temporary  and  omitted. 

Page  123,  to  protect  labels  and  trade  marks,  re-enacted  by  Laws  1899,  316. 

Page  127,  rental  and  sale  of  water.  This  act  is  included  in  and  superseded  by  the 
Laws  of  1899,  380,  except  the  first  portion  up  to  proviso  of  Sec.  2,  which  is 
not  included  in  or  in  conflict  with  the  act  of  1899,  and  is  therefore  retained. 
The  first  proviso  of  Sec.  2  is  repealed  by  Laws  1899,  408,  Sec.  59. 

Page  130,  protection  of  fish  and  game,  re-enacted  by  Laws  1899,  275. 

Page  134,  appropriation  for  claims  against  the  State,  temporary  and  omitted. 

Page  137,  to  vacate  First  street,  Boise,  re-enacted  by  Laws  1899,  318. 

Page  137,  government  of  irrigation  district,  repealed  by  Laws  1899,  408. 

Page  140,  delinquent  taxes,  to  suspend  penalties,  temporary  and  omitted. 

Page  141,  State  Board  of  Arbitration,  re-enacted  by  Laws  1899,  319. 

Page  146,  organization  and  government  of  irrigation  districts,  amended  and  re- 
enacted  as  amended  by  Laws  1899,  408. 

LAWS  FIFTH  SESSION  (1899). 

Page  10,  act  relating  to  Board  of  Pardons,  Sec.  13  amended  by  Laws  1907,  544. 
Page  13,  act  relating  to  Penitentiary,  Sec.  1  re-written  with  part  of  Rev.  St.  Sec. 
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8500,  see  Code  Sec.  8460;  Sec.  7  amended  by  Laws  1899,  433;  Sec.  15  amended 
by  Laws  1907,  125. 

Page  21,  relating  to  liquor  licenses,  Sec.  1  amended  by  Laws  1907,  219;  Sec.  2 

amended  by  Laws  1901,  13. 
Page  23,  appropriation,  temporary  and  omitted. 

Page  24,  relating  to  Board  of  Examiners,  Sec.  3  amended  by  Laws  1905,  365. 

Page  33,  relating  to  elections,  Sec.  30  omitted  because  covered  by  Sec.  42  of  the 
same  act;  Sec.  31  amended  by  Laws  1903,  354;  Sec.  32  amended  by  Laws 
1905,  380;  Sec.  34  amended  by  Laws  1905,  380,  Sec.  1;  Sec.  39  amended  by 
Laws  1903,  354,  Sec.  1;  Sec.  42  amended  by  Laws  1905,  317,  Sec.  1;  Sec.  48 
amended  by  Laws  1905,  311,  Sec.  1;  Sec.  91  amended  by  Laws  1901,  291, 
Sec.  1. 

Page  67,  relating  to  county  officers,  Sec.  3  repealed  by  implication  by  Laws  1899, 
234.   

Page  67,  relating  to  vacancies  in  office,  last  sentence  of  Sec.  13  omitted,  covered 
by  Sec.  12  of  act. 

Page  72,  relating  to  State  Board  of  Land  Commissioners,  act  repealed  except  Sees. 
28,  29  by  laws  1905,  131. 

Page  81,  relating  to  railroad  corporations,  Sec.  2  amended  by  Laws  1901,  214. 

Page  85,  relating  to  public  schools,  Sec.  4  amended  by  Laws  1907,  56;  Chap.  3 
(Sees.  13-26)  repealed  bv  Laws  1899,  306;  Sec.  30  repealed  by  Laws  1899,  306, 
Sec.  15;  Sec.  31  amended  by  Laws  1901,  217,  Sec.  8;  Sec.  35  amended  by 
Laws  1907,  16;  Sec.  40  amended  by  Laws  1901,  217,  Sec.  4;  Sec.  42  amended 
by  Laws  1907,  343,  Sec.  1;  Sec.  45  amended  by  Laws  1907,  341;  Sec.  46 
amended  by  Laws  1903,  285,  Sec.  2;  Sec.  48  amended  by  Laws  1901,  215; 
Sec.  50,  subd.  1  amended  by  Laws  1903,  285;  Chap.  8  (Sees.  51-54) 
amended  by  Laws  1899,  439;  Chap.  9  (Sees.  55-68),  except  Sees.  65-68,  re- 
pealed by  Laws  1907,  476;  Sec.  66  amended  by  Laws  1907,  16;  Sec.  68  re- 
pealed by  Laws  1899,  306,  Sec.  16;  Sec.  69  amended  by  Laws  1903,  344;  Sec. 
80  amended  by  Laws  1903,  335;  Sec.  81  amended  by  Laws  1907,  316;  Sec.  82 
amended  by  Laws  1905,  71;  Sec.  84  amended  by  Laws  1907,  304. 

Page  106,  relating  to  city  government,  repealed  by  Laws  1899,  192,  see  8  Ida.  333. 

Page  111,  relating  to  county  mutual  fire  insurance  companies,  repealed  by  Laws 
1903,  74. 

Page  116,  relating  to  compensation  of  county  officers,  Sec.  5  repealed  by  Laws 
1901,  226;  Sec.  6  repealed  by  Laws  1899,  405,  Sec.  7,  subd.  10,  superseded 
by  Laws  1899,  405,  Sec.  1. 

Page  122,  relating  to  State  Board  of  Horticultural  Inspection,  repealed  by  Laws 
1903,  347. 

Page  127,  relating  to  the  Fourth  Judicial  District,  Sec.  2  temporary  and  omitted. 

Page  127,  relating  to  the  board  of  county  commissioners,  Sec.  1  is  amended  by 
Laws  1901,  12;  Sec.  3  amended  by  Laws  1907,  163;  Sec.  11  amended  by  Laws 
1903,  367;  Sec.  12  amended  by  Laws  1905,  67;  Sec.  16  amended  by  Laws 
1907,  163. 

Page  132,  relating  to  the  apportionment  of  the  Legislature,  obsolete  and  covered 

by  the  various  apportionment  acts. 
Page  133,  relating  to  arbor  culture,  repealed  by  Laws  1903,  215. 
Page  134,  relating  to  State  Library,  Sec.  2,  amended  Laws  1899,  376. 
Page  136,  relating  to  the  issuance  of  negotiable  coupon  bonds  by  counties,  Sec. 

3604  amended  by  Laws  1899,  443;  Sec.  3609  amended  by  Laws  1903,  366; 

Sec.  3615  repealed  by  Laws  1899,  405. 
Page  142,  relating  to  weights  and  measures,  repealed  by  Laws  1903,  87. 
Page  144,  providing  for  funding  State  indebtedness,  special  and  included  in  table 

of  Special  Laws.    See  Code,  Sec.  17. 
Page  147,  relating  to  liens,  Chap  3,  Sec.  1,  amended  by  Laws  1903,  93. 
Page  156,  relating  to  the  militia,  repealed  by  Laws  1907,  195. 

Page  162,  relating  to  the  education  of  the  deaf,  dumb  and  blind,  repealed  by  Laws 
1907,  240. 

Page  163,  relating  to  stenographic  reporters,  Sees.  2,  5  amended  by  Laws  1907, 
542. 

Page  164,  relating  to  Lewiston  Normal  School,  Sec.  2  amended  by  Laws  1899,  369. 
Page  170,  to  make  Canyon  County  a  part  of  Third  Judicial  District,  obsolete 
since  creation  of  Seventh  Judicial  District. 
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Page  171,  relating  to  the  charter  of  the  City  of  Lewiston,  special  and  included  in 

list  of  special  and  local  laws,  see  Code  Sec.  17. 
Page  172,  relating  to  fees  and  mileage  of  witnesses  in  criminal  proceedings,  Sec. 

1  amended  by  Laws  1899,  367. 
Page  173,  to  provide  for  the  internal  improvement  of  the  State,  etc.,  special  and 

included  in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  181,  relating  to  the  payment  of  expenses  of  Judges  and  Justices,  Sec.  2 

amended  by  Laws  1903,  47. 
Page  183,  relating  to  public  printing,  repealed  by  Laws  1903,  333. 
Page  184,  relating  to  Sheep  Inspector,  repealed  by  Laws  1901,  142. 
Page  187,  relating  to  guaranty,  trust  and  fidelity  companies,  Sees.  2-7  repealed 

by  Laws  1905,  394. 

Page  190,  relating  to  the  establishment  of  a  Soldiers'  Home,  Sec.  1  amended  by 
Laws  1907,  15;  Sec.  2  temporary  and  omitted;  Sees.  5,  6  amended  by  Laws 
1903,  219;  Sec.  7  obsolete,  except  clause  concerning  donations  of  money,  etc., 
which  is  combined  with  Sec.  3  of  this  act. 

Page  192,  relating  to  the  government  of  cities  and  villages,  Sec.  4  amended  by 
Laws  1905,  385 ;  Sec.  6  amended  by  Laws  1907,  307 ;  Sec.  8  amended  by  Laws 
1905,  375;  Sec.  9  amended  by  Laws  1905,  351;  Sec.  24,  amended  by  Laws* 
1903,  432;  Sec.  42  amended  by  Laws  1905,  351;  Sec.  47,  amended  by  Laws 
1901,  113;  Sec.  52  amended  by  Laws  1905,  35;  Sec.  60  amended  by  Laws 
1905,  385;  Sec.  73  amended  by  Laws  1907,  509;  Sec.  87  temporary  and 
omitted;  Sec.  95  amended  by  Laws  1901,  183;  Sec.  96  amended  by  Laws  1905, 
70;  Sec.  108  obsolete  and  omitted. 

Page  215,  relating  to  the  assessment  of  taxable  property,  repealed  by  Laws  1901, 
233. 

Page  215,  relating  to  depositions,  Sec.  3  amended  by  Laws  1899,  373. 

Page  220,  exempting  certain  property  from  taxation,  repealed  Laws  1901,  233. 

Page  226,  relating  to  the  establishment  of  a  Reform  School  at  Mountainhome, 

repealed  by  Laws  1899,  391. 
Page  228,  prescribing  the  rate  of  interest  on  State  warrants,  amended  by  Laws 

1901,  107. 

Page  228,  relating  to  the  Albion  State  Normal  School,  Sec.  2  amended  by  Laws 
1905,  129. 

Page  232,  relating  to  divorces  for  insanity,  Sec.  1  amended  by  Laws  1903,  332. 
Page  236,  relating  to  religious  corporations,  Sees.  2,  4,  6  amended  by  Laws  1903, 
302. 

Page  237,  concerning  mining  claims,  Sees.  2,  6  amended  by  Laws  1899,  440. 

Page  243,  relating  to  sales  under  execution,  amended  by  Laws  1907,  30. 

Page  244,  relating  to  pavement,  etc.,  of  streets  of  incorporated  cities,  Sec.  1 

amended  by  Laws  1907,  5. 
Page  248,  relating  to  the  publication  of  the  proceedings  of  the  board  of  county 

commissoners,  etc.,  Sec.  1779  modified  by  Laws  1899,  273,  subd.  4. 
Page  253,  relating  to  disposition  of  license  moneys,  repealed  by  implication  by 

Laws  1903,  432. 
Page  254,  relating  to  revenue,  repealed  by  Laws  1901,  233. 

Page  271,  to  annex  part  of  Blaine  to  Custer  County,  never  ratified  and  obsolete. 
Page  273,  temporary  except  as  included  in  county  boundaries.    See  Code,  Sec.  23. 
Page  275,  providing  for  the  protection  of  fish  and  game,  repealed  by  Laws  1899, 
428. 

Page  280,  relating  to  the  creation  and  organization  of  Elmore  and  Logan  Counties, 
special  and  included  in  table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  282,  providing  for  a  State  Engineer,  Chap.  1,  Sec.  5,  amended  by  Laws  1907, 
311;  Sec.  9  amended  by  Laws  1901,  191;  Chap.  2,  Sees.  3,  4,  repealed  by 
Laws  1905,  131;  Sec.  16  amended  by  Laws  1901,  191;  Sec.  19  amended  by 
Laws  1905,  95. 

Page  293,  relating  to  service  upon  foreign  corporations,  amended  Laws  1907,  319. 
Page  294,  providing  for  the  protection  of  buffalo  and  bison,  repealed  by  general 

repealing  clause  of  Laws  1905,  257. 
Page  295,  relating  to  public  surveys,  Sec.  3  re-written  to  include  first  lines  of 

Rev.  St.  Sec.  2067.    See  Code,  Sec.  2087. 
Page  298,  relating  to  the  assessment  of  migratory  livestock,  repealed  by  Laws 

1901,  233. 

Page  300,  providing  for  transportation  of  convicts  to  State  Prison,  amended  by 
Laws  1899,  340. 
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Page  301,  relating  to  the  incorporation  of  Coeur  d'Alene,  special  and  included  in 
table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  303,  relating  to  the  distribution  of  water,  etc.,  Sees.  1,  2  amended  by  Laws 
1899,  369;  Sec.  3  repealed  by  Laws  1903,  223,  Sec.  24;  Sec.  4  repealed  by 
Laws  1903,  223,  Sees.  40,  41;  Sec.  5  amended  by  Laws  1899,  369;  Sees.  6-10 
repealed  by  Laws  1903,  223,  Sees.  29,  30;  Sec.  11  amended  by  Laws  1899,  369. 

Page  305,  relating  to  estrays,  amended  by  Laws  1899,  397. 

Page  306,  relating  to  county  superintendent,  Sec.  2  amended  by  Laws  1903,  284; 

Sees.  8,  9  amended  by  Laws  1901,  217;  Sec.  14  amended  by  Laws  1907,  323. 
Page  310,  an  act  amendatory  of  the  charter  of  the  City  of  Boise,  special  and 

included  in  the  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  314,  relating  to  abstracts  of  title,  Sec.  1  amended  by  Laws  1899,  456,  see 

Laws  1901,  26. 

Page  318,  an  act  to  vacate  a  part  of  First  street  in  Boise  City,  special  and  in- 
cluded in  the  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 

Page  319,  relating  to  boards  of  arbitration,  repealed  by  Laws  1901,  66,  by  general 
repealing  clause. 

Page  331,  relating  to  the  amendment  of  the  charter  of  the  City  of  Lewiston,  local 
and  included  in  the  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 

Page  331,  relating  to  the  disposal  of  property  sold  to  the  county  for  delinquent 
taxes,  repealed  by  Laws  1901,  233,  Sec.  131,  et  seq. 

Page  332,  relating  to  the  improvement  of  navigable  rivers,  repealed  by  Laws 
1905,  30. 

Page  337,  relating  to  free  schools,  amended  by  Laws  1901,  215. 

Page  337,  relating  to  surety  companies,  Sees.  2,  3,  2,    12   amended  by  Laws 

1905,  394;  Sec.  9  amended  by  Laws  1901,  293;  Sec.  10  repealed  by  Laws 

1905,  394. 

Page  342,  to  provide  for  the  codification  of  the  laws  of  Idaho,  temporary  and 
omitted. 

Page  345,  relating  to  the  practice*  of  medicine,  Sec.  1  rewritten,  see  Code  Sec. 

1341;  Sec.  5  temporary  and  omitted. 
Page  352,  relating  to  the  suppression  of  contagious  diseases  among  sheep,  etc., 

repealed  by  Laws  1901,  142. 
Page  361,  relating  to  railroad  rights  of  way,  repealed  by  Laws  1907,  310. 
Page  362,  providing  for  the  relief  of  Sol  Hasbrouck,  temporary  and  omitted. 
Page  362,  for  the  recognition  of  the  Idaho  Volunteers,  temporary  and  omitted. 
Page  363,  relating  to  payment  for  State  lands,  repealed  by  implication  by  Laws 

1905,  131;  also  temporary  and  omitted. 
Page  364,  relating  to  the  cancellation  of  claims  against  settlers  on  State  lands, 

temporary  and  omitted. 
Page  367,  relating  to  the  apportionment  of  money  received  from  poll  taxes,  re- 
pealed by  Laws  1901,  298. 
Page  368,  relating  to  the  manufacture  and  sale  of  vinegar,  repealed  by  Laws  1905, 

54,  by  general  repealing  clause. 
Page  368,  an  act  to  validate  and  legalize  certain  bonds,  special  and  included  in 

list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  369,  relating  to  distribution  of  water,  Sees.  1-5  repealed  by  Laws  1903,  223, 

Sees.  23-32;  Sees.  6-9  unconstitutional  under  Bear  Lake  v.  Budge,  9  Ida.  703. 
Page  373,  relating  to  the  issuance  of  bonds  for  the  purchase  of  chemicals,  etc., 

for  Lewiston  Normal  School,  special  and  included  in  the  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  376,  relating  to  tax  deeds,  repealed  by  Laws  1901,  233. 

Page  379,  appropriation  for  payment  of  expense  of  fifth  session  of  Legislature, 
temporary  and  omitted. 

Page  380,  relating  to  the  distribution  of  water,  etc.,  Sees.  5,  6,  8,  9,  parts  of  10, 
12,  all  of  24,  33,  34  repealed  by  Laws  1903,  223;  Sec.  29  amended  by  Laws 
1905,  31;  Sec.  31  repealed  by  Laws  1907,  237,  Sec.  1;  Sees.  36,  37  repealed 
by  Laws  1903,  223,  Sees.  33,  41;  these  sections  are  obsolete  in  vew  of  repeal 
of  Sec.  34. 

Page  387,  relating  to  the  practice  of  dentistry,  repealed  by  Laws  1907,  547. 
Page  391,  relating  to  Idaho  Volunteers,  temporary  and  omitted. 
Page  392,  relating  to  the  establishment  of  the  University  of  Idaho,  amended  by 
Laws  1901,  14. 

Page  392,  relating  to  butterine,  etc.,  repealed  by  general  repealing  clause,  Laws 

1905,  54. 
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Page  396,  relating  to  State  money,  covered  by  Laws  1901,  233,  Sec.  155,  and  is 
repealed  by  said  act. 

Page  397,  relating  to  estrays,  repealed  by  Laws  1905,  366. 

Page  398,  relating  to  adulterated  candies,  etc.,  repealed  by  general  repealing 
clause,  Laws  1905,  54. 

Page  399,  relating  to  internal  improvement,  special  and  included  in  list  of  Special 
and  Local  Laws.     See  Code,  Sec.  17. 

Page  399,  relating  to  certain  State  funds,  temporary  and  omitted. 

Page  400,  relating  to  State  wagon  road,  special  and  included  in  list  of  Special  and 
Local  Laws.  See  Code,  Sec.  17. 

Page  401,  for  the  preservation  of  the  statue,  etc.,  temporary  and  omitted. 

Page  401,  relating  to  uniform  text  book  system,  expired  by  limitation,  superseded 
by  Laws  1907,  476. 

Page  404,  concerning  private  corporations,  amended  by  Laws  1907,  540. 

Page  405,  relating  to  the  salaries  of  county  officers,  last  paragraph  of  Sec.  3  re- 
pealed by  Laws  1901,  226. 

Page  408,  relating  to  irrigation,  repealed  by  Laws  1903,  150. 

Page  428,  relating  to  Fish  and  Game  Warden,  repealed  by  Laws  1905,  257. 

Page  435,  relating  to  the  payment  of  employes,  etc.,  of  fifth  session  of  Legis- 
lature, temporary  and  omitted. 

Page  435,  relating  to  special  school  tax,  amended  by  Laws  1903,  430,  Sec.  1. 

Page  436,  relating  to  benevolent,  etc.,  corporations,  amended  by  Laws  1903,  342. 

Page  437,  providing  for  a  State  Horticultural  Inspector,  repealed  by  general  re- 
pealing clause,  Laws  1903,  347. 

Page  439,  concerning  mortgages  given  for  school  moneys,  Sees.  2,  3  repealed  by 
Laws  1905,  131. 

Page  444,  relating  to  the  amendment  of  the  charter  of  the  City  of  Lewiston,  local 

and  included  in  the  list  of  Special  and  Local  Laws.  See  Code,  Sec.  17. 
Page  447,  relating  to  the  amendment  of  the  charter  of  the  City  of  Lewiston,  local 

and  included  in  the  list  of  Special  and  Local  Laws.  See  Code,  Sec.  17. 
Page  450,  relating  to  the  amendment  of  the  charter  of  the  City  of  Lewiston,  local 

and  included  in  the  list  of  Special  and  Local  Laws.  See  Code,  Sec.  17. 
Page  452,  relating  to  the  quarantine  of  diseased  sheep,  repealed  by  Laws  1903, 

340. 

Page  452,  relating  to  the  Board  of  Equalization,  repealed  by  Laws  1901,  237. 
Page  453,  relating  to  the  equalizing  of  assessments,  repealed  by  Laws  1901,  233. 
Page  455,  relating  to  revenue,  repealed  by  Laws  1901,  233. 
Page  457,  relating  to  appropriations,  temporary  and  omitted. 

Page  459,  relating  to  the  amendment  of  the  charter  of  the  City  of  Lewiston,  local 
and  included  in  the  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 

Page  459,  providing  for  the  issuance  of  State  bonds,  etc.,  special  and  included  in 
table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  462,  relating  to  the  deaf  and  blind,  repealed  by  Laws  1907,  240. 

Page  463,  providing  for  the  relief  of  Alexander  E.  Mayhew,  temporary  and 
omitted. 

Page  463,  providing  for  the  payment  for  supplies,  etc.,  temporary  and  omitted. 
Page  467,  relating  to  private  parks,  repealed  by  Laws  1905,  257. 
Page  467,  realting  to  ad  valorem  taxes,  repealed  by  Laws  1905,  188. 
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Page  6,  to  create  a  free  traveling  library  and  State  Library,  repealed  by  Laws 
1903,  283. 

Page  9,  to  provide  for  the  publication  of  the  decisions  of  the  Supreme  Court,  re- 
pealed by  Laws  1903,  367. 

Page  12,  to  amend  Sec.  69  of  the  school  law,  amended  by  Laws  1903,  344. 

Page  13,  relating  to  liquor  licenses  and  the  sale  of  liquor,  Sec.  4  amended  by 
Laws  1907,  219. 

Page  15,  rebuilding  and  equipping  Soldiers'  Home,  temporary  and  omitted. 

Page  17,  to  establish  and  maintain  the  Academy  of  Idaho,  Sees.  15  through  25 

special  and  included  in  table  of  Special  Laws.   See  Code,  Sec.  17. 
Page  25,  establishing  quarantine  against  diseased  sheep,  repealed  by  Laws 

1905,  39. 

Page  26,  to  provide  for  the  incorporation  and  regulation  of  trust  companies, 
Sec.  1  amended  by  Laws  1907,  545. 
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Page  28,  apportionment  of  the  Legislature,  obsolete. 

Page  31,  to  authorize  the  board  of  trustees  of  the  Soldiers'  Home  to  secure 
spring  water  for  Soldiers'  Home,  temporary  and  omitted. 

Page  33,  to  provide  for  the  issuance  of  State  bonds,  special  and  included  in  the 
table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  57,  to  provide  for  the  codification  and  publication  of  the  laws  of  the  State 
of  Idaho,  obsolete. 

Page  65,  payment  of  officers,  members  and  employees,  temporary  and  omitted. 
Page  66,  providing  for  the  creation  of  a  Labor  Commission,  Sees.  18  and  19 
obsolete. 

Page  74,  providing  for  the  issue  of  State  bonds,  special  and  included  in  the  table 

of  Special  Laws.    See  Code,  Sec.  17. 
Page  78,  providing  for  a  special  property  road  tax,  Sees.  1  and  2  amended  by 

Laws  1907,  572. 

Page  82,  to  amend  Sec.  870  of  the  Revised  Statutes,  Sec.  2  repealed  by  Laws 
1901,  233. 

Page  84,  to  provide  for  the  internal  improvement  of  the  State,  special  and  in- 
cluded in  the  table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  87,  relating  to  the  killing  of  livestock  by  railroad  companies,  repealed  by 
Laws  1907,  323. 

Page  88,  regulating  the  sale  of  estrays,  repealed  by  Laws  1905,  366. 

Page  89,  care  and  preservation  of  flags,  temporary  and  omitted. 

Page  90,  to  amend  Sec.  73  of  an  act  providing  for  organization  and  powers  of 

cities  and  villages,  repealed  by  Laws  1907,  509. 
Page  104,  creating  a  commissioner  for  the  Pan-American  Exposition,  obsolete. 
Page  107,  to  compensate  members  of  the  fire  department,  obsolete. 
Page  108,  authorizing  the  county  commissioners  of  Nez  Perce  County  to  audit  and 

allow  claims,  temporary  and  omitted.  * 
Page  109,  to  amend  an  act  to  incorporate  Boise  City,  local  and  included  in  the 

table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  133,  providing  for  the  issue  of  State  bonds,  special  and  included  in  the 

table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  139,  making  appropriations  for  the  payment  of  indebtedness,  temporary 

and  omitted. 

Page  141,  to  amend  Sec.  196,  of  Chap.  6,  Political  Code,  repealed  by  Laws 
1907,  215. 

Page  142,  contagious  diseases  of  sheep,  Sec.  1,  first  paragraph  of  Sec.  2,  Sees.  3, 
4,  9,  10,  14,  15,  16,  17,  18,  21,  24,  repealed  by  Laws  1905,  39. 

Page  154,  payment  of  Legislative  expenses,  temporary  and  omitted. 

Page  154,  legalizing  incorporation  of  Post  Falls,  special  and  included  in  the  table 
of  special  laws,  see  Code  Sec.  17. 

Page  155,  licensing  peddlers,  repealed  by  Laws  1905,  97. 

Page  156,  amending  R.  S.,  Sec.  4482,  amended  by  Laws  1907,  30. 

Page  157,  providing  the  rate  to  be  charged  for  official  printing,  repealed  by  Laws 
1907,  27. 

Page  158,  providing  for  the  issuing  of  bonds  for  the  University,  special  and  in- 
cluded in  the  table  of  special  laws,  see  Code  Sec.  17. 

Page  163,  amending  an  act  for  the  issuance  of  public  building  bonds,  special  and 
included  in  the  table  of  special  laws,  see  Code  Sec.  17. 

Page  165,  providing  for  Insurance  Commissioners,  Chap.  1,  Sec.  7,  amended  by 
Laws  1907,  557;  Chap.  2,  Sec.  6,  amended  by  Laws  1905,  255;  Chap.  2,  Sec. 
14,  amended  by  Laws  1903,  253;  Chap.  2,  Sec.  19,  amended  by  Laws  1905,  255. 

Page  183,  for  the  relief  of  Mrs.  Mary  S.  Wood,  temporary  and  omitted. 

Page  183,  to  amend  Sees.  95  and  96  of  an  act  entitled  "An  act  to  provide  for  the 
organization  and  powers  of  cities,  Sec.  2  amended  by  Laws  1905,  70. 

Page  186,  to  provide  for  the  establishment  of  mineral  exhibit,  temporary  and 
omitted. 

Page  186,  to  provide  for  the  payment  of  claims,  temporary  and  omitted. 

Page  191,  to  amend  Sees.  2,  11,  22  and  26  of  an  act  to  provide  for  the  organiza- 
tion and  government  of  irrigation  districts,  Sees.  1,  2,  3  and  4  repealed  by 
Laws  1903,  150;  Sec.  7  amended  by  Laws  1905,  95;  Sees.  8  and  9  amended 
by  Laws  1907,  526. 

Page  201,  relating  to  the  sale  and  rental  of  public  lands,  repealed  by  Laws  1905, 
131. 
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Page  205,  providing  for  a  bounty  for  killing  coyotes,  etc.,  repealed  by  Laws 
1905,  69. 

Page  206,  to  provide  for  the  payment  of  certain  bonds,  temporary  and  omitted. 
Page  207,  to  amend  Sec.  1301  of  the  R.  S.  of  Idaho,  amended  by  Laws  1907,  132. 
Page  208,  to  amend  the  charter  of  Lewiston,  special  and  included  in  the  table 

of  Special  Laws.    See  Code,  Sec.  17. 
Page  208,  providing  for  keeping  public  books  of  account,  Sec.  1  amended  by 

Laws  1903,  282. 

Page  209,  to  create  and  organize  the  County  of  Clearwater,  unconstitutional : 
Homer  v.  Jones,  7  Idaho  752. 

Page  217,  amending  Sec.  8  of  an  act  to  establish  the  office  of  county  superinten- 
dent of  public  instruction,  Sec.  3  repealed  by  Laws  1907,  476;  Sec.  5  amend- 
ed by  Laws  1907,  16;  Sec.  6  amended  by  Laws  1907,  341;  Sec.  7  amended 
by  Laws  1907,  343. 

Page  227,  providing  for  the  issuance  of  State  bonds,  special  and  included  in  the 

table  of  Special  Laws.   See  Code,  Sec.  17. 
Page  229,  making  appropriation  for  the  payment  of  officers,  etc.,  temporary  and 

omitted. 

Page  233,  relating  to  revenue,  etc.;  Sec.  2  amended  by  Laws  1907,  176;  Sec.  6 
amended  by  Laws  1905,  4;  Sec.  7  amended  by  Laws  1905,  4;  Sec.  18  amended 
by  Laws  1903,  374;  Sec.  20  repealed  by  Laws  1903,  336;  Sec.  123  amend- 
ed by  Laws  1905,  390;  Sec.  149  amended  by  Laws  1907,  344;  Sec.  156  amended 
by  Laws  1905,  128;  Sees.  186,  187,  188,  189,  obsolete. 

Page  293,  amending  Sec.  9  of  an  act  regulating  surety  companies,  Sec.  1  amended 
by  Laws  1905,  394. 

Page  298,  authorizing  the  collection  of  poll  taxes;  Sees.  22,  23,  24,  25,  obsolete. 

Page  302,  to  provide  for  payment  of  claims,  temporary  and  omitted. 

Page  304,  relating  to  ad  valorem  taxes,  temporary  and  omitted. 

Page  305,  to  provide  for  the  payment  of  expenses  of  preparing  and  printing  a 
High  School  course,  temporary  and  omitted. 

•  LAWS  SEVENTH  SESSION  (1903). 

Page  3,  payment  of  officers,  members,  etc.,  temporary  and  omitted. 

Page  7,  payment  of  claims  against  the  state,  temporary  and  omitted. 

Page  12,  to  establish  the  Idaho  Industrial  Reform  school;  name  changed  to 
Training  School,  Laws  1905,  227.  See  Code,  Sec.  805;  Sees.  19  and  20 
amended  by  Laws  1903,  291;  Sec.  20  and  the  succeeding  sections  through  26, 
special  and  included  in  the  table  of  Special  Laws.  See  Code,  Sec.  17;  Sees. 
28,  31,  32  amended  by  Laws  1905,  432;  Sees.  29  and  30  repealed  by  Laws 
1905,  432;  Sec.  39  temporary  and  omitted;  Sec.  40  obsolete. 

Page  25,  to  suppress  contagious  and  infectious  diseases  of  sheep,  repealed  by 
Laws  1905,  39. 

Page  26,  construction  of  sewerage  system,  repealed  by  Laws  1905,  334, 

Page  42,  to  locate  and  provide  a  Supreme  Court  building.   Proviso  Sec.  1  and 

Sees.  2-9,  special  and  included  in  table  of  Special  Laws.    See  Code,  Sec.  17 ; 

Sec.  13,  temporary  and  omitted. 
Page  48,  boundary  line  between  Lemhi  and  Idaho  counties,  included  in  County 

Boundaries.    See  Code,  Sec.  23. 
Page  51,  issuance  and  sale  of  State  bonds,  special  and  included  in  table  of  Special 

Laws.    See  Code,  Sec.  17. 
Page  54,  construction  of  a  wagon  road  bridge  across  Snake  River,  special  and 

included  in  table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  57,  enrollment  and  organization  of  militia,  repealed,  Laws  1905,  10. 
Page  72,  creating  the  Sixth  Judicial  District,  temporary  and  omitted,  except 

Sec.  1. 

Page  73,  amending  subd.  4  of  an  act  approved  February  10,  1899,  amended 

by  Laws  1907,  176. 
Page  81,  to  fix  legal  status  of  land  surveyors,  Sec.  10,  obsolete. 
Page  83,  construction  of  a  wagon  road  in  the  counties  of  Boise  and  Idaho,  spe- 
cial and  included  in  table  of  Special  Laws.  See  Code,  Sec.  17. 
Page  87,  uniformity  of  weights  and  measures,  repealed  by  Laws  1905,  365. 
Page  95,  regulating  the  manufacture  and  sale  of  dairy,  food  and  oil  products, 

repealed  by  Laws  1905,  54. 
Page  105,  amending  Lewiston  charter,  special  and  included  in  the  table  of  Special 

Laws.    See  Code,  Sec.  17. 
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Page  146,  providing  for  internal  improvements,  special  and  included  in  the  table 

of  Special  Laws.    See  Code,  Sec.  17. 
Page  150,  irrigation  districts,  Sees.  1,  2,  3,  5,  6,  12,  15,  16,  17,  19,  21,  22,  26, 

28,  29,  30,  35,  44,  45,  46,  47,  48,  49,  50,  51,  amended  by  Laws  1907,  484; 

Sees.  11,  18,  20  repealed  by  Laws  1907,  484;  Sec.  55  implied  repeal  by  Laws 

1907,  484;  Sec.  59  amended  by  Laws  1905,  378. 
Page  186,  encouragement  of  the  manufacture  of  beet  sugar,  temporary  and 

omitted. 

Page  187,  election  and  appointment  of  officers,  amended  by  Laws  1905,  375,  385. 
Page  188,  appointment  of  a  State  Fish  and  Game  Warden,  repealed  by  Laws 
1905,  257. 

Page  204,  annexing  a  portion  of  the  County  of  Shoshone  to  the  County  of  Nez 

Perce,  temporary  and  omitted  except  as  to  annexation,  included  in  County 

Boundaries.    See  Code,  Sec.  23. 
Page  208,  providing  for  issuance  of  State  bonds,  special  and  included    in  the 

table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  212,  relating  to  estray  animals,  repealed  by  Laws  1905,  366. 
Page  216,  to  enable  villages  to  become  organized  as  cities,  Sec.  1  amended  by 

Laws  1907,  217. 

Page  220,  to  provide  for  the  apportionment  of  the  Legislature,  repealed  by  Laws 
1905,  430. 

Page  222,  for  attaching  certain  territory  now  in  the  County  of  Bingham  to  the 
County  of  Fremont,  temporary  and  omitted  except  as  to  change  in  boun- 
dary.   See  Code,  Sec.  23. 

Page  223,  regulating  the  appropriation  of  the  public  waters,  Sees.  1,  2,  19 
and  37  amended  by  Laws  1905,  357 ;  Sees.  3  and  23,  amended  by  Laws  1907, 
532;  Sec.  9,  amended  by  Laws  1905,  174;  Sec.  11  amended  by  Laws  1907, 
507;  Sec.  29,  amended  by  Laws  1907,  482;  Sees.  34,  35  and  36,  unconsti- 
tutional: Bear  Lake  v.  Budge,  9  Ida.  703. 

Page  252,  fixing  salary  of  certain  officers,  repealed  by  Laws  1907,  465. 

Page  253,  amending  an  act  to  provide  for  an  insurance  commissioner,  Sees.  1  and 
2  amended  by  Laws  1905,  255. 

Page  256,  drainage  districts,  Sees.  2,  3,  4,  5,  7,  8,  9,  11,  12,  14,  18,  19,  26  and 
39,  amended  by  Laws  1907,  98;  Sec.  29,  amended  by  Laws  1905,  227. 

Page  279,  appropriating  money,  temporary  and  omitted. 

Page  285,  to  amend  subd.  1  of  Sec.  50,  Sees.  45  and  46  of  an  act  to  establish  a 
system  of  free  schools,  Sec.  1  amended  by  Laws  1907,  341. 

Page  290,  relating  to  the  establishment  of  the  Idaho  Industrial  Reform  School, 
special  and  included  in  the  table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  292,  loan  and  issuance  of  State  bonds,  special  and  included  in  table  of  Spe- 
cial Laws.    See  Code,  Sec.  17. 

Page  304,  levying  an  ad  valorem  tax,  temporary  and  omitted. 

Page  304,  appropriations  for  the  payment  of  officers,  temporary  and  omitted. 

Page  308,  providing  money  to  pay  certain  appropriations,  special  and  included 
in  table  of  Special  Laws.    See  Code,  Sec.  17. 

Page  331,  appropriation  for  erecting  steel  bridge  across  Snake  River,  temporary 
and  omitted. 

Page  333,  relating  to  printing,  binding,  and  stationery  work,  Sees.  4  and  5  re- 
pealed by  Laws  1907,  7. 

Page  335,  changing  the  terms  of  office  of  trustees  of  independent  school  districts, 
amending  Sec.  18  of  the  school  law,  amended  by  Laws  1907,  316. 

Page  337,  relating  to  contagious  and  infectious  diseases  of  sheep,  repealed  by 
Laws  1905,  39. 

Page  340,  quarantine  against  diseased  sheep,  repealed  by  Laws  1905,  39. 
Page  346,  prohibiting  the  sale  of  liquors,  unconstitutional,  90  Pac.  357. 
Page  347,  relating  to  State  Board  of  Horticultural  Inspection,  Sec.  1  amended 
by  Laws  1907,  448. 

Page  354,  relating  to  holding  general  and  special  elections,  Sees.  32  and  34 
amended  by  Laws  1905,  380;  Sec.  48  amended  by  Laws  1905,  311. 

Page  367,  publication  of  the  decisions  of  Supreme  Court,  Sec.  9  amended  by 
Laws  1905,  316. 

Page  373,  relating  to  duties  of  Board  of  Examiners,  amended  by  Laws  1905,  366. 
Page  375,  care  and  keeping  of  moneys,  unconstitutional:  Turner  v.  Coffin,  9  Ida. 

ooo. 

Page  411,  organization,  government  and  powers  of  cities  and  villages,  amended 
by  Laws  1907,  509 
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Page  426,  disposition  of  moneys  of  Lewiston  State  Normal  School,  special  and 

included  in  table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  427,  transferring  money  to  Albion  State  Normal,  temporary  and  omitted. 
Page  430,  to  establish  and  maintain  a  system  of  free  schools,  Sec.  1  amended  by 

Laws  1907,  343,  but  amendatory  act  is  deemed  unconstitutional.  See  Code, 

Sec.  622,  note.    Sec.  2  amended  by  Laws  1907,  304. 
Page  433,  equipment  of  armory  and  gymnasium,  special  and  included  in  table 

of  Special  Laws|.    See  Code,  Sec.  17. 
Page  437,  relating  to  incorporation  of  Boise  City,  local  and  included  in  table  of 

Special  Laws.    See  Code,  Sec.  17. 
Page  440,  relating  to  improvement  of  State  Penitentiary,  special  and  included 

in  table  of  Special  Laws.    See  Code,  Sec.  17. 
Page  442,  relief  of  R.  Bledsoe,  temporary  and  omitted. 

LAWS  EIGHTH  SESSION  (1905). 

Page  3,  relating  to  the  payment  of  expenses  of  Session,  temporary  and  omitted. 
Page  4,  relating  to  the  Soldiers'  Home,  amended  by  Laws  1907,  15. 
Page  6,  relating  to  the  Seventh  Judicial  District,  Sees.  2-6  temporary  and  omitted. 
Page  7,  relating  to  power  of  judge  at  chambers,  Sec.  1  amended  by  Laws  1907, 
317. 

Page  10,  relating  to  militia,  repealed  by  Laws  1907,  195. 

Page  27,  relating  to  the  use  of  public  waters,  amended  by  Laws  1907,  507. 

Page  29,  relating  to  the  payment  of  District  Judges,  temporary  and  omitted. 

Page  31,  relating  to  safes  for  the  State  Treasurer's  office,  rewritten  to  omit  the 
temporary  portion.    See  Code,  Sec.  118a. 

Page  36,  relating  to  foreign  corporations,  unconstitutional;  see  86  Pac.  873,  re- 
pealed by  Laws  1907,  39. 

Page  68,  relating  to  relief  of  county  officials,  temporary  and  omitted. 

Page  76,  to  abolish  the  county  of  Kootenai,  etc.,  unconstitutional;  11  Ida.  1. 

Page  83,  relating  to  free  schools,  amended  by  Laws  1907,  56. 

Page  91,  relating  to  improvements  at  Industrial  Reform  School,  special  and  in- 
cluded in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 

Page  99,  relating  to  interest  on  county  moneys,  Sees.  1,  3,  5,  6,  amended  by  Laws 
1907,  328. 

Page  106,  relating  to  delinquent  children,  Sees.  8  and  12  amended,  Laws  1907,  231. 
Page  113,  concerning  cities  and  villages,  amended  by  Laws  1907,  509. 
Page  129,  relating  to  Albion  State  Normal  School,  Sec.  2  rewritten.    See  Code, 
Sec.  517. 

Page  131,  relating  to  State  Board  of  Land  Commissioners,  Sec.  5  amended  by 
Laws  1907,  312. 

Page  145,  relating  to  forests,  Sees.  10-13  repealed  by  Laws  1907,  18. 
Page  149,  relating  to  payment  of  university  warrants,  temporary  and  omitted. 
Page  155,  relating  to  the  capitol  building,  special  and  included  in  list  of  Spe- 
cial and  Local  Laws.    See  Code,  Sec.  17. 
Page  166,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  175,  relating  to  State  Bank  Commissioner,  Sec.  9  (last  half)  rewritten.  See 

Code,  Sec.  3009;  Sec.  43,  temporary  and  omitted. 
Page  192,  relating  to  water  corporations,  Sec.  1  amended  by  Laws  1907,  555. 
Page  193,  providing  for  the  relief  of  Mary  A.  Wright,  temporary  and  omitted. 
Page  194,  relating  to  State  bonds,  special  and  included  in  the  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  196,  relating  to  the  Northern  Idaho  Insane  Asylum,  Sec.  1,  first  paragraph 

rewritten.    See  Code,  Sec.  784.    Remainder  of  Sec.  1,  Sees.  2,  14,  temporary 

and  omitted;  Sees.  4-11,  special  and  included  in  list  of  Special  and  Local 

Laws.    See  Code,  Sec.  17. 
Page  203,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and  Local 

Laws.    See  Code,  Sec.  17. 
Page  206,  relating  to  wagon  roads,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  214,  relating  to  the  issuance  and  sale  of  State  bonds,  special  and  included 

in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  218,  relating  to  free  schools,  amended  by  Laws  1907,  16. 

Page  221,  relating  to  State  bonds,  unconstitutional:  Roach  v.  Gooding,  11  Ida.  244. 
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Page  225,  appropriation,  temporary  and  omitted. 

Page  226,  appropriation,  temporary  and  omitted. 

Page  229,  relating  to  Bingham  County,  temporary  and  omitte-* 

Page  234,  relating  to  State  bonds,  special  and  included  in  l,st  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  235,  relating  to  the  Penitentiary,  special  and  included  in  list  of  Special  and 

Local  Laws.   See  Code,  Sec.  17. 
Page  244,  appropriation,  temporary  and  omitted. 

Page  255,  relating  to  Insurance  Commissioner,  Sec.  7  amended  by  Laws  1907,  557. 
Page  257,  relating  to  Fish  and  Game  Warden,  Sees.  1-4,  8-10,  16-19,  23,  28, 

amended  by  Laws  1907,  112;  Sec.  7  amended  by  Laws  1907,  474;  Sec.  27 

temporary  and  omitted. 
Page  272,  relating  to  salaries,  temporary  and  omitted. 
Page  278,  relating  to  special,  etc.,  taxes,  temporary  and  omitted. 
Page  280,  relating  to  special,  etc.,  tax,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  292,  relating  to  ad  valorem  tax,  temporary  and  omitted. 
Page  294,  relating  to  expenses  of  Justices,  temporary  and  omitted. 
Page  295,  relating  to  Sunday  closing,  repealed  in  general  repeal  Laws  1907,  223. 
Page  295,  relating  to  the  Soldiers'  Home,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  305,  relating  to  interest  on  State  moneys,  Sec.  2,  amended  by  Laws  1907,  95. 
Page  316,  appropriation,  temporary  and  omitted. 

Page  330,  relating  to  the  village  of  Oakley,  local  and  included,  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  331,  relating  to  the  counties  of  Nez  Perce  and  Shoshone,  temporary  and 

omitted. 

Page  352,  relating  to  brands,  Sees.  6,  7,  obsolete  except  as  preserved  by  the 

Commissioner's  addition  to  Sec.  5.    See  Code,  Sec.  1228. 
Page  364,  relating  to  weights  and  measures,  Sec.  2,  amended  by  Laws  1907,  340. 
Page  366,  relating  to  estrays,  Sec.  1,  amended  by  Laws  1907,  551. 
Page  372,  relating  to  Boise  Independent  School  District,  local  and  included  in 

list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  375,  appropriation,  temporary  and  omitted. 

Page  378,  providing  for  the  relief  of  William  M.  Pipkin,  temporary  and  omitted. 
Page  378,  amending  irrigation  district  law,  Sec.  2,  lapsed  Jan.  1  1907. 
Page  385,  relating  to  cities  and  villages,  Sec.  6,  amended  by  Laws  1907,  307. 
Page  391,  relating  to  annexing  contiguous  territory,  Sec.  2,  amended  by  Laws 
1907,  309. 

Page  393,  relating  to  the  Normal  School  fund,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  400,  relating  to  certain  public  institutions,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  405,  relating  to  S.oldires'  Home  fund,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  406,  relating  to  the  Penitentiary  fund,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  407,  relating  to  Insane  Asylum  fund,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  409,  relating  to  the  Academy  of  Idaho  fund,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  410,  relating  to  Soldiers'  Home  ,special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  414,  relating  to  the  Soldiers'  Home,  amended  by  Laws  ly07,  15 
Page  415,  relating  to  the  Industrial  Reform  School  fund,  special  and  included 

in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  417,  relating  to  the  University  fund,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  418,  relating  to  the  Scientific  School  fund,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  419,  relating  to  the  Agricultural  College  fund,  special  and  included  in  list 

of  Special  and  Local  Laws.    See  Code,  Sec.  17, 
Page  420,  relating  to  water  commissioners,  temporary  and  omitted. 
Page  421,  relating  to  the  State  Charitable  Institutions  fund,  special  and  included 

in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
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Page  422,  relating  to  public  surveys,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  428,  relating  to  the  transfer  of  moneys,  temporary  and  omitted. 
Page  429,  relating  to  bonds,  special  and  included  in  list  of  Special  and  Local 

Laws.    See  Code,  Sec.  17. 
Page  430,  relating  to  the  apportionment  of  Legislature,  amended  by  Laws  1907, 

472. 

LAWS  NINTH  SESSION  (1907). 

Page  '6,  appropriation,  temporary  and  omitted. 

Page  7,  relating  to  the  Independent  School  District  of  Boise,  special  and  included 

in  the  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  23,  appropriation,  temporary  and  omitted. 

Page  26,  relating  to  Scientific  School,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  27,  relating  to  Agricultural  College,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  31,  relating  to  the  Independent  School  District  of  Emmettsville,  special  and 

included  in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  40,  relating  to  the  creation  of  Twin  Falls  County,  temporary  except  as  to 

creation  of  county,  which  is  included  in  county  boundaries.    See  Code,  Sec. 

23v. 

Page  47,  relating  to  the  creation  of  Bonner  County,  temporary  except  as  to  cre- 
ation of  county,  which  is  included  in  county  boundaries.    See  Code,  Sec.  23g. 

Page  57,  relating  to  the  incorporation  of  Boise,  special  and  included  in  list  of 
Special  and  Local  Laws.    See  Code,  Sec.  17. 

Page  110,  appropriation,  temporary  and  omitted. 

Page  128,  relating  to  osteopathy,  Sec.  1  rewritten.    Code  Sec.  1366. 

Page  135,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 
Local  Laws.    See  Code,  Sec.  17. 

Page  138,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 
Local  Laws.    See  Code,  Sec.  17. 

Page  141,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 
Local  Laws.    See  Code,  Sec.  17. 

Page  144,  appropriation,  temporary  and  omitted. 

Page  144,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  149,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  153,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  157,  relating  to  the  County  of  Nez  Perce,  temporary  and  omitted. 
Page  162,  relating  to  the  Forest  Reserve  fund,  Sec.  3,  temporary  and  omitted. 
Page  172,  relating  to  the  Atlanta  road,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  178,  relating  to  the  compilation  of  Idaho  Codes,  temporary,  included  in  intro- 
duction (Codes,  page  75). 
Page  182,  relating  to  the  State  Board  of  Health,  Sec.  18,  omitted  as  to  temporary. 
Page  225,  relating  to  ad  valorem  tax,  temporary  and  omitted. 
Page  225,  relating  to  summer  normal  schools,  Sec.  12,  temporary  and  omitted. 
Page  227,  providing  for  the  relief  of  Mrs.  Delia  Pyke,  temporary  and  omitted. 
Page  228,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
Page  233,  relating  to  the  Lewiston  Normal  School,  special  and  included  in  list  of 

Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  234,  appropriation,  temporary  and  omitted. 
Page  238,  appropriation,  temporary  and  omitted. 

Page  242,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.  See  Code,  Sec.  17. 
Page  251,  relating  to  State  bonds,  special  and  ncluded  in  list  of  Special  and 

Local  Laws.  See  Code,  Sec.  17. 
Page  256,  relating  to  State  bonds,  special  and  included  in  list  of  Special  and 

Local  Laws.  See  Code,  Sec.  17. 
Page  260,  relating  to  ad  valorem  tax,  special  and  included  in  list  of  Special  and 

Local  Laws.    See  Code,  Sec.  17. 
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Page  268,  appropriation,  temporary  and  omitted. 

Page  295,  relating  to  the  Soldiers'  Home,  special  and  included  in  list  of  Special 

and  Local  Laws.    See  Code,  Sec.  17. 
Page  299,  relating  to  a  State  fish  hatchery,  Sec.  6,  temporary  and  omitted. 
Page  302,  relating  to  Lemhi  County  wagon  road,  temporary  and  omitted. 
Page  304,  to  provide  State  flag,  Sees.  3,  4,  temporary  and  omitted. 
Page  343,  relating  to  free  schools,  unconstitutional  (advice  of  Attorney  General's 

office) . 

Page  349,  relating  to  the  charter  of  the  city  of  Lewiston,  special  and  included 

in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  455,  to  provide  for  the  payment    of    bounty    warrants,  temporary  and 

omitted. 

Page  457,  appropriation,  temporary  and  omitted. 

Page  525,  relating  to  debenture  warrants,  special  and  included  in  list  of  Special 

and  Local  Laws.  See  Code,  Sec.  17. 
Page  538,  relating  to  the  improvement  of  capitol  building,  special  and  included 

in  list  of  Special  and  Local  Laws.    See  Code,  Sec.  17. 
Page  574,  relating  to  the  practice  of  optometry,  Sees.  6,  7,  part  of  9,  obsolete. 
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RULES  OF  THE  SUPREME  COURT. 


Rule 

Admission  of  Attorneys. 

1.  Qualifications  of  admission. 

2.  Testimonials  and  conditions. 

3.  Qualifications  of  moving  attor- 
ney. 

4.  Prerequisites  for  examination. 

5.  Conduct  of  examination. 

6.  Oath  and  roll. 

7.  Reciting  names    of    counsel  in 
opinions. 

Terms  of  Court. 

8.  Terms  of    court,     regular  and 
special. 

Concerning     Matters  Prelimi- 
nary to  Filing  Transcript. 

9.  Exceptions,  when  refused,  may 
be  proved. 

10.  Proceeding,  if  judge  dies  or  is 
disqualified. 

11.  Certificate  of  probable  cause. 

12.  Substitution  of  representative. 


Transcript. 

13.  Transcript,  how  printed. 

14.  Cost  of  printing. 

15.  Transcripts  in  criminal  causes. 

16.  Arrangement  of  transcript. 

17.  Chronological  order. 

18.  Paging  and  index. 

19.  When    transcript    will    not  be 
filed. 

20.  Contents  of  transcript. 

21.  Ceitificate  as  to  papers  used  on 
contested  motion. 

22.  Maps  and  surveys. 

23.  Filing  and  service  of  transcript. 

24.  Compliance  enforced. 

25.  Extension  of  time  to  file  tran- 
script. 

26.  Appeal,  when  may  be  dismissed. 

27.  What  showing  must  accompany 
motion  to  dismiss. 

28.  Service  and  certificate  of  tran- 
script. 

29.  Clerks  may  print  transcript  and 
certify  to  same. 

30.  Authenticated  and  filed. 

31.  Six  copies   of   transcript   to  be 
filed. 


Rule 

32.  Diminution  of  the  record. 

Calendar. 

33.  Calendar,  how  made  up. 

34.  Placing  on  calendar  for  dismis- 
sal. 

35.  Criminal  causes. 

36.  Criminal  causes  put  on  calendar 
during  term. 

37.  Calendar  for  terms  at  Lewiston. 

38.  Calendar  for  terms  at  Boise  City. 

39.  Causes,  when  heard. 

40.  Title  of  causes. 

Costs. 

41.  Liability  for  costs. 

42.  Deposit  for  costs. 

43.  All  costs  to  be  paid  before  remit- 
titur sent  down. 

44.  Damages,  appeal  for  delay. 

Brief. 

45.  Brief,  arrangement  and  contents. 

46.  Costs. 

47.  Brief,  how  printed. 

48.  Brief,  when  served. 

49.  Brief,  copies  filed. 

50.  Brief,  submission  of  cause  on. 

51.  Failure  of  appearance. 

Motions  and  Objections. 

52.  Motions,      preliminary,  when 
heard. 

53.  Notice  of  motion. 

54.  Objections  to  the  record,  when 
taken. 

55.  Written    motions,    number  of 
copies. 

Argument. 

56.  Argument,  how  conducted. 

Papers  and  Documents. 

57.  Original  papers,  how  brought  up. 

58.  Original  papers,  when  need  not 
be  printed. 

59.  Papers  not  to    be  taken  from 
clerk's  office. 

Rehearing. 

60.  Applications  for  rehearing. 
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Interest  disclosed,  service. 
Writ    of    habeas    corpus,  how 
served. 

How  numbered  and  heard. 
When  an  issue  of  fact  is  raised. 

Miscellaneous  Provisions. 

Practice  not  covered  by  rules. 
Final  applications  for  naturaliza- 
tion. 

Extension  of  time  generally. 
Rules  to  take  effect. 

ADMISSION  OF  ATTORNEYS. 

Qualifications  of  Admission. 

Rule  1.  In  order  to  be  admitted  to  practice  as  an  attorney  and  counselor 
at  law  in  this  Court,  the  applicant  must  either — 

1.  Have  been  previously  admitted  in  the  highest  court  of  a  sister  State  or 
Territory  and  be  in  good  standing  in  said  court  at  the  time  of  said  application, 
or — 

2.  Pass  a  strict  examination  in  open  Court  as  to  his  qualifications,  as  here- 
inafter prescribed;  and — 

3.  Such  applicant  must  be  over  twenty-one  years  of  age. 

Testimonials  and  Conditions. 

Rule  2.  Every  person  admitted  to  practice  as  an  attorney  in  this  Court  must 
produce  satisfactory  testimonials  of  good  moral  character,  signed  by  at  least 
two  attorneys  of  this  Court  in  good  standing  who  have  been  admitted  to  practice 
in  this  Court  for  not  less  than  one  year;  must  file  with  the  Clerk  of  this  Court 
satisfactory  evidence  that  he  has  paid  to  the  State  Treasurer  the  sum  of  twenty- 
five  dollars  for  the  use  of  the  State  Library  fund,  and  if  admitted  upon  the 
certificate  of  the  highest  court  of  another  State  or  Territory,  must  file  with  the 
Clerk  of  this  Court  an  affidavit  showing  that  he  is  still  in  good  standing  in  such 
court,  and  in  case  he  cannot  produce  his  said  certificate,  he  may  show  the  facts 
by  his  affidavit,  setting  forth  the  name  of  the  State  (or  Territory) ,  county,  court, 
and  time  of  such  admission,  and  stating  what  has  become  of  said  certificate. 

Qualifications  of  Moving  Attorney. 

Rule  3.  Motions  for  admission  of  an  attorney,  either  upon  examination  or 
certificate,  shall  be  made  only  by  an  attorney  of  this  Court  who  has  been  in  good 
standing  therein  for  not  less  than  one  year. 

Prerequisites  for  Examination. 

Rule  4.  Only  bona  fide  residents  of  this  State,  who  intend  to  engage  in  the 
practice  of  law  as  a  business,  shall  be  eligible  for  examination  as  attorneys  and 
counselors  of  this  Court.  Applications  for  examination  shall  be  in  writing, 
stating — 

1.  The  full  name  of  the  applicant. 

2.  His  age. 

3.  Place  of  residence  for  two  years  immediately  prior  to  the  date  of  such 
application. 

4.  With  whom  he  has  read  law,  or  in  what  school  or  schools  he  has  received 
instruction  in  the  law,  and  for  how  long  a  period;  also  what  text-books  he  has 
read. 

Such  application  shall  be  filed  with  the  Clerk  of  this  Court  on  or  before  the 
first  Saturday  of  the  regular  term  at  which  the  applicant  presents  himself  for 
examination,  and  shall  be  accompanied  by  a  certificate  signed  by  at  least  two 
attorneys  of  this  Court,  each  of  whom  shall  have  been  regularly  engaged  in 
practice  as  such  for  not  less  than  four  years  next  theretofore,  and  who  are  at 
such  time  in  good  standing  in  this  Court,  stating,  in  substance,  that  they,  and 
each  of  them,  have  carefully  and  diligently  examined  the  applicant  touching  his 
qualifications  in  point  of  learning  of  the  law  to  be  admitted  to  practice;  that  it 
satisfactorily  appeared  to  them,  and  each  of  them,  upon  examination,  that  the 
applicant  had  been  engaged  in  the  study  of  the  law  for  a  period  of  time  to  be 
named  in  the  certificate,  naming  the  place  at  which,  and  the  person  under  whom, 


Rule 

Remittitur. 

61.  Remittitur,   civil  cases. 

62.  Remittitur,  criminal  cases. 

63.  Opinion,  copy  of,  when  sent  with 
remittitur. 

Special  Writs. 

64.  How  issued. 

65.  Applications  for  writ,  how  pre- 
sented. 

66.  Application  must  show  real  par- 
ties in  interest. 


Rule 

67. 
68. 

69. 
70. 


71. 
72. 

73. 
74. 
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if  any,  such  study  was  prosecuted;  that  the  applicant  had  during  that  time  read 
certain  books  of  law,  which  books  shall  be  enumerated  in  the  certificate;  and 
stating  any  other  facts  tending  to  show  the  extent  of  the  attainments  of  the 
applicant;  and  also  that  in  their  opinion  the  applicant  possesses  the  requisite 
qualifications  to  entitle  him  to  be  admitted  to  practice. 

Conduct  of  Examination. 

Rule  5.  The  first  Saturday  of  every  regular  term  of  the  Court,  or  so  much 
thereof  as  may  be  necessary,  shall  be  set  aside  for  the  purpose  of  examining 
applicants  for  admission  as  attorneys  and  counsellors  of  this  Court.  The  Court 
shall  prepare,  or  cause  to  be  prepared,  a  series  of  questions  embracing  such  sub- 
jects as  the  Court  may  deem  proper,  and  cause,  upon  the  day  before  such  ex- 
amination, a  sufficient  number  of  such  questions  to  be  written  or  printed  to 
furnish  each  applicant  with  one  copy  thereof.  Such  copies  shall  be  deposited 
with  the  Clerk  of  the  Court,  who  shall  not  communicate  to  the  applicants,  or  to 
any  other  persons,  the  substance  of  the  questions  asked,  or  the  subjects  treated, 
or  give  any  information  in  regard  thereto.  At  the  time  set  for  the  examination 
each  candidate  for  admission  shall  appear  and  by  the  Clerk,  under  direction  of 
the  Court,  shall  be  furnished  with  a  copy  of  the  questions  so  prepared,  and  shall 
then,  in  open  court,  and  under  the  supervision  of  the  Court,  and  without  reference 
to  books  or  memoranda  of  any  kind,  and  without  consultation  or  conversation 
with  each  other  or  any  other  person,  prepare  written  answers  consecutively  to 
the  questions  propounded,  upon  paper  furnished  them  for  that  purpose.  Six 
hours  shall  be  allowed  in  which  such  answers  may  be  prepared;  and  unless  the 
answers  are  sooner  prepared  and  placed  in  the  hands  of  the  Clerk,  no  applicant 
will  be  allowed  to  leave  the  court  room  without  permission  of  the  Court,  and 
then  only  upon  his  promise  given  that  he  will  not  attempt  to  communicate  with 
any  one  upon  the  subject  matter  of  any  of  the  questions  asked.  At  the  end 
of  the  six  hours,  unless  all  of  the  applicants  have  sooner  finished,  the  written 
answers  shall  be  surrendered  to  the  Court,  or  the  Clerk,  being  first  signed  by 
the  several  applicants  respectively.  Thereupon,  and  at  such  time  as  the  Court 
may  deem  convenient,  it  shall  admit  such  of  the  candidates  as  appear  to  the 
Court  to  be  duly  qualified,  satisfactory  proof  having  been  made  of  the  good 
moral  character  of  such  applicants. 

Oath  and  Roll. 

Rule  6.  Every  person  admitted  to  practice  as  an  attorney  and  counsellor 
of  this  Court  must  sign  the  roll  of  attorneys  and  take  the  following  oath  of  office : 

"I,  ,do  solemnly  swear  that  I  am  not  a  disbeliever 

in  or  opposed  to  all  organized  government,  or  a  member  of  or  affiliated  with 
any  organization  entertaining  and  teaching  such  disbelief  in  or  opposition  to 
all  organized  government;  or  an  advocate  or  a  teacher  of  the  duty,  necessity 
or  propriety  of  the  unlawful  assaulting  or  killing  of  any  officer  or  officers,  either 
of  specific  individuals  or  of  officers  generally,  of  the  Government  of  the  United 
States  or  of  any  organized  government,  because  of  his  or  their  official  character; 
that  I  will  support  the  Constitution  and  laws  of  the  United  States  and  of  this 
State;  that  I  will  maintain  the  respect  due  to  courts  of  justice  and  to  judicial 
officers;  that  I  will  be  true  to  the  Court  and  to  my  clients;  that  I  will  abstain 
from  all  offensive  personalities,  and  that  I  will  never  reject  for  any  consideration 
personal  to  myself  the  cause  of  the  defenseless  or  oppressed.    So  help  me  God." 

Reciting  Names  of  Counsel  in  Opinions. 

Rule  7.  The  written  opinions  of  the  Court  will  not  recite  or  designate  the 
names  of  attorneys  appearing  either  for  appellant  or  respondent  unless  such 
attorneys  have  been  duly  admitted  to  practice  in  this  Court. 

TERMS  OF  COURT. 
Terms  of  Court,  Regular  and  Special. 

Rule  8.  The  regular  terms  of  the  Court,  if  any  change  is  made,  shall  be 
fixed  at  the  last  session  of  the  year  or  the  first  Monday  of  January  following. 
Adjourned  and  special  terms  shall  be  held  as  the  Court  or  two  of  the  Justices 
may  order. 

CONCERNING  MATTERS  PRELIMINARY  TO  FILING  TRANSCRIPT. 

Exception,  When  Refused,  May  Be  Proved. 

Rule.  9.    If  any  judge  or  referee  before  whom  a  case  has  been  tried  neglects 
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or  refuses  to  settle  and  allow  a  bill  of  exceptions  or  statement  in  accordance 
with  the  facts,  within  thirty  days  after  the  same  is  finally  submitted  to  him, 
the  party  aggrieved  may  apply  by  petition  to  this  Court,  or  one  of  the  Justices 
thereof,  to  prove  the  same.  The  petition  must  be  filed  with  the  Clerk  of  this 
Court  within  thirty  days  after  such  refusal,  and  a  copy  of  the  petition  served 
upon  the  adverse  party.  The  facts  may  be  presented  by  certified  copies  of  the 
record,  stenographers'  notes,  duly  verified,  or  affidavits,  and,  if  necessary,  oral 
testimony. 

Proceedings,  if  Judge  Dies  or  Is  Disqualified. 

Rule  10.  When  a  judge  or  judicial  officer,  before  whom  a  case  has  been 
tried,  dies,  becomes  disqualified,  or  is  absent  from  the  State,  or  when  from  any 
other  reason  there  is  no  mode  provided  by  law  for  the  settlement  of  a  statement 
on  motion  for  new  trial  or  bill  of  exceptions,  the  successor  in  office  of  such 
judge  or  judicial  officer,  or  the  judge  of  an  adjoining  district,  may  settle  and 
sign  such  statement  or  bill  of  exceptions,  and  in  settling  either,  such  judge  or 
officer  may,  in  his  discretion,  permit  affidavits  to  be  read  to  assist  him  in  settling 
disputed  points. 

Certificate  of  Probable  Cause. 

Rule  11.  No  application  made  to  a  Justice  of  this  Court  under  Section  8048, 
R.  S.  (Codes,  Sec.  8048),  for  a  certificate  of  probable  cause  will  be  considered 
until  the  application  has  first  been  made  to  the  judge  who  tried  the  case,  or 
good  reason  for  a  failure  to  do  so  be  shown  by  affidavit,  and  in  such  cases  the 
party  intending  to  apply  for  certificate  shall  give  at  least  five  days'  notice  of 
his  intention  to  make  such  application  by  service  of  notice  thereof  either  upon 
the  county  attorney  who  tried  the  cause  or  the  Attorney  General. 

Substitution  of  Representative. 

Rule  12.  Upon  the  death  or  other  disability  of  the  party,  pending  an  appeal 
or  writ  of  error,  his  representative  shall  be  substituted  in  the  suit  by  suggestion 
in  writing  to  the  Court  on  the  part  of  such  representative,  or  of  any  party  to 
the  record.  Upon  the  entry  of  such  suggestion,  an  order  of  substitution  shall 
be  made,  and  the  cause  shall  proceed  as  in  other  cases. 

TRANSCRIPT. 

Transcript,  How  Printed. 

Rule  13.  All  transcripts  of  record  in  civil  causes  shall  be  printed  on  un- 
ruled white  writing  paper  ten  inches  long  by  seven  inches  wide,  with  a  margin 
on  the  outer  edge  of  not  less  than  two  inches  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long  and  three  and 
one-half  inches  wide.  Small  pica  solid  is  the  smallest  letter  and  most  compact 
mode  of  composition  allowed. 

Cost  of  Printing. 

Rule  14.  The  expense  of  printing  transcripts  on  appeal  in  civil  causes,  and 
the  pleadings,  affidavits  or  other  papers  constituting  the  record  in  original  pro- 
ceedings upon  which  the  case  is  heard  in  this  Court,  shall  be  allowed  as  costs 
and  taxed  in  bills  of  cost  in  the  usual  mode,  at  not  to  exceed  75  cents  per  page. 

Transcripts  in  Criminal  Causes. 

Rule  15.  Transcripts  in  criminal  causes  may  be  printed  the  same  as  in 
civil  causes,  but  when  not  printed  they  must  be  plainly  written  with  a  type- 
writer on  one  side  of  white  typewriter  paper,  eight  inches  wide  and  thirteen 
inches  long,  leaving  a  margin  of  one  and  one-half  inches  on  the  left-hand  side 
of  the  page,  and  securely  fastened  at  the  top. 

Arrangement  of  Transcript. 

Rule  16.  On  the  first  page  and  cover  of  all  transcripts  must  be  stated  the 
title  of  this  Court,  the  title  of  the  cause  in  the  court  below  (substituting  for  the 
words  "plaintiff"  or  "defendant"  the  words  "appellant"  or  "respondent,"  as  the 
ease  may  require),  the  names  of  counsel  for  appellant  and  respondent,  and  the 
words  "transcript  on  appeal,"  followed  by  stating  the  district  and  county  from 
which  the  appeal  is  taken.  The  first  paper  in  all  transcripts  must  state  the 
title  of  the  court  and  cause,  in  the  court  below,  but  from  all  the  following 
papers,  orders  or  proceedings  it  must  be  omitted,  and  the  name  of  the  paper, 
order  or  proceeding  simply  given;  the  indorsements  on  the  back  of  papers  and 
the  verifications  must  be  omitted,  except  the  date  of  filing,  which  must  be  added 


17—21  SUPREME  COURT  RULES  1161 


at  the  end  of  each  paper,  and  if  the  paper  is  verified,  say  "duly  verified."  If 
some  error  is  assigned,  or  some  fact  is  necessary  to  be  shown  as  to  the  form, 
sufficiency  or  substance  of  the  title,  indorsements  or  verification,  they  must  be 
transcribed  in  full. 

Chronological  Order. 

Rule  17.  In  all  transcripts  the  papers  and  record  entries  making  up  the 
same  must  be  inserted  chronologically,  as  indicated  by  the  date  of  the  filing 
or  recording;  that  is,  the  paper  or  record  bearing  the  oldest  filing  or  recording 
date,  which  is  necessary  to  be  inserted  in  the  transcript,  must  be  first  inserted, 
and  the  regular  order  of  such  dates  thereafter  followed. 

Paging  and  Index. 

Rule  18.  Each  transcript  must  be  paged  at  the  top  and  each  ten  lines  must 
be  numbered  on  the  left  margin  of  the  page,  from  the  commencement  to  the 
end.  It  must  be  prefaced  with  a  complete  index  of  every  paper,  order,  proc- 
ceeding,  exhibit,  and  the  testimony  of  each  witness,  and  the  page  and  folio 
where  the  same  may  be  found  in  the  transcript,  thus: 


Page.  Folio. 

Answer                                                                                 9  54  to  60 

Complaint                                                                              1  1  to  53 

Demurrer   16  61  to  64 

Evidence — 

Doe,  John                                                                         8  80  to  96 

Smith,  Samuel   20  110  to  186 

Exhibit  "A"  26  90  to  92 

Findings  of  fact  and  conclusions  of  law  24  191  to  240 

Judgment   28  243  to  244 

Motion  for  new  trial   30  243  to  244 

Notice  of  appeal   31  245  to  246 

Order  denying  motion  for  new  trial  32  247  to  248 


When  Transcript  Will  Not  Be  Filed. 

Rule  19.  Any  transcript  which  fails  to  conform  to  the  requirements  of 
rules  Nos.  13,  15,  16,  17,  18  shall  not  be  filed  by  the  Clerk,  except  by  order  of 
the  Court,  or  one  of  the  Justices  thereof. 

Contents  of  Transcript. 

Rule  20.  When  there  has  been  a  general  appearance  in  the  action  by  all 
the  defendants,  or  when  the  summons  is  not  made  a  part  of  the  judgment  roll 
by  Section  4456  of  the  Revised  Statutes  (Codes,  Sec.  4456),  the  summons  must 
not  be  inserted  in  the  transcript,  unless  upon  an  exception  saved  thereto  it  is 
made  a  part  of  a  bill  of  exceptions;  and  no  paper  or  proceeding  shall  be  inserted 
in  the  transcript  as  a  part  of  a  judgment  roll  unless  it  is  made  part  thereof 
by  said  section.  The  stenographic  reports,  notes  or  other  statement  of  the  evi- 
dence in  the  form  of  questions  and  answers  must  not  be  inserted  in  the  transcript 
either  by  bill  of  exceptions  or  statement;  except  when  necessary  to  elucidate  a 
point  made  or  an  exception  saved,  the  question  must  be  omitted  and  the  evidence 
stated  in  a  concise  narrative  form,  avoiding  all  unnecessary  repetitions  by  the 
same  witness.  When  there  is  no  question  as  to  the  weight  or  sufficiency  of  the 
evidence,  the  facts  may  be  stated  in  the  nature  of  a  special  verdict,  or  it  is 
sufficient  to  state  that  the  plaintiff,  or  defendant,  introduced  evidence  tending  to 
prove  the  issue  on  his  part  or  tending  to  prove  certain  facts,  naming  them. 
Pleadings,  motions,  orders,  findings,  instructions,  files  or  other  papers,  when  once 
inserted  in  the  transcript,  must  not  be  repeated  unless  the  adverse  party  claims 
that  they  are  incorrectly  stated  as  first  inserted;  but  when  found  a  second  time 
in  any  bill  of  exceptions,  statement  or  other  part  of  the  record,  it  is  sufficient 
to  refer  to  them  as  having  been  already  inserted  in  the  transcript.  The  ap- 
pellant or  his  attorney  must,  by  precipe,  indicate  to  the  clerk  the  files  and  records 
of  the  cause  to  be  inserted  in  the  transcript. 

Certificate  as  to  Papers  Used  on  Contested  Motion. 

Rule  21.  The  transcript  or  record  on  appeal  shall  show  that  there  *s 
attached  to  or  made  a  part  of,  all  orders  made  by  the  judge  disposing  of  a  motion 
for  a  new  trial,  or  any  other  contested  motion,  a  certificate  substantially  as  fol- 
lows, signed  by  the  judge,  clerk  or  attorneys,  to-wit: 

"It  is  hereby  certified  that  the  following  papers,  to-wit :  
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 ,  all  of  which  are  of  the  records  or  files  in 

this  case,  were  submitted  to  the  judge  and  by  him  used  on  the  hearing  of  the 
motion  for  a  new  trial  (or  any  other  contested  motion),  and  constitute  all  the 
records,  papers  and  files  used  or  considered  by  said  judge  on  such  hearing." 

Maps  and  Surveys. 

Rule  22.  Whenever  a  map  or  a  survey  forms  a  part  of  a  transcript,  the 
original  shall  be  brought  to  this  Court,  upon  the  order  of  the  judge  of  the  trial 
court,  or  of  this  Court  or  a  Justice  thereof,  and  it  shall  be  unnecessary  to  furnish 
any  copies  of  the  same. 

Filing  and  Service  of  Transcript. 

Rule  23.  In  all  cases  where  an  appeal  is  perfected,  or  a  writ  of  error  issued, 
transcripts  of  the  record  (showing  the  date  of  filing  the  undertaking  on  appeal) 
must  be  served  upon  the  adverse  party  and  filed  in  this  Court  within  sixty 
days  after  the  appeal  is  perfected  or  writ  of  error  issued,  and  the  same  must 
be  certified  to  be  correct  by  the  attorneys  of  the  respective  parties  or  by  the 
clerk  of  the  court  from  which  the  appeal  is  taken.  Written  evidence  of  the  service 
of  the  transcript  upon  the  adverse  party  shall  be  filed  therewith. 

Compliance  Enforced. 

Rule  24.  A  strict  compliance  with  the  requirements  of  the  rules  concerning 
preparation  of  transcripts  will  be  exacted  of  the  appellant  or  plaintiff  in  error 
in  all  cases  by  the  Court,  whether  objection  be  made  by  the  opposite  party  or 
not;  and  for  any  violation  or  neglect  in  these  respects  which  is  found  to  obstruct 
the  examination  of  the  record,  the  appeal  may  be  dismissed  or  the  Court  may 
order  the  offending  party  to  pay  the  costs  of  such  transcript,  or  any  part  thereof, 
unless  the  matter  objected  to  is  inserted  by  order  of  the  Court  or  judge  below. 

Extension  of  Time  to  File  Transcript. 

Rule  25.  The  time  limited  in  which  a  transcript  must  be  served  and  filed, 
as  set  forth  in  Rule  23,  may  be  extended  by  an  order  of  the  Court,  or  a  Justice 
thereof,  upon  good  cause  shown  by  affidavit,  or  by  stipulation  of  the  parties  filed 
with  the  Clerk,  but  only  one  such  order  shall  be  made  by  the  Court  or  a  Justice 
thereof,  in  any  case,  nor  shall  such  extension  in  any  case  exceed  thirty  days: 
Provided,  That  the  time  during  which  the  trial  court,  or  judge  thereof,  may  hold 
a  bill  of  exceptions,  or  statement,  prior  to  the  settlement  and  filing  thereof; 
and  the  time  during  which  the  attorney  for  the  respondent  may  retain  the 
transcript  on  appeal  before  certifying,  or  refusing  to  certify  the  same,  shall 
be  excluded  in  computing  the  time,  either  under  this  rule,  or  under  Rule  23, 
within  which  the  transcript  on  appeal  shall  be  filed. 

Appeal,  When  May  Be  Dismissed. 

Rule  26.  If  the  transcript  of  the  record  is  not  filed  within  the  time  prescribed 
by  Rule  23,  the  appeal  or  writ  of  error  may  be  dismissed,  on  motion,  without 
notice,  on  the  first  Monday  of  the  term  during  which  the  cause  is  subject  to  call. 
A  cause  so  dismissed  may  be  restored  during  the  same  term,  upon  good  cause 
shown,  on  notice  to  the  opposite  party. 

What  Showing  Must  Accompany  Motion  to  Dismiss. 

Rule  27.  On  such  motion  there  shall  be  presented  the  certificate  of  the 
clerk  below,  under  the  seal  of  the  court,  certifying  the  amount  or  character  of 
the  judgment,  the  date  of  its  rendition,  the  fact  and  date  of  the  filing  of  the 
notice  of  appeal  or  issuing  the  writ  of  error,  the  fact  and  date  of  the  filing  of  the 
undertaking  on  appeal,  or  writ  of  error,  the  fact  and  time  of  the  settlement  of 
the  statement,  if  there  be  one. 

Service  and  Certificate  of  Transcript. 

Rule  28.  After  the  transcript  is  printed,  a  copy  thereof  shall  be  served  upon 
the  adverse  party  or  his  attorney;  and  if  there  be  more  than  one  adverse  party, 
appearing  by  different  attorneys,  on  each  party  or  the  attorney  of  each  party 
so  appearing.  If  a  party  shall  present  to  the  attorney  of  the  adverse  party  a 
transcript  on  appeal  in  a  civil  cause  and  request  his  certificate  that  the  same 
is  correct,  and  said  attorney,  upon  such  request,  shall,  for  a  period  of  five  days, 
neglect  or  refuse  to  join  in  such  certificate;  or,  if*  it  be  incorrect,  shall  neglect 
or  refuse  for  the  same  time  to  serve  upon  the  party  making  the  request  a 
written  statement  of  the  particulars  in  which  the  transcript  is  incorrect,  or 
upon  the  presentation  of  the  transcript  corrected  in  the  particulars  thus  specified, 
shall  still  neglect  or  refuse,  for  a  period  of  two  days  to  join  in  such  certificate, 
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the  cost  of  procuring  a  certificate  to  such  transcript  from  the  clerk  of  the 
proper  court  shall  be  taxed  against  the  party  whose  attorney  so  neglects  or 
refuses. 

Clerks  May  Print  Transcripts  and  Certify  to  Same. 

Rule  29.  In  case  a  written  transcript  authenticated  in  the  mode  prescribed 
by  Rule  23,  together  with  sufficient  funds  to  pay  the  expenses  of  printing  the 
same,  is  transmitted  to  the  Clerk  of  this  Court,  the  Clerk,  upon  the  receipt 
thereof,  shall  file  the  same  and  cause  the  transcript  to  be  printed,  and  to  the 
printed  copy  shall  annex  his  certificate  that  said  printed  transcript  is  a  full  and 
correct  copy  of  the  transcript  furnished  him  by  the  party,  and  the  said  certificate 
shall  be  prima  facie  evidence  that  the  same  is  correct.  The  said  printed  copy 
so  certified  shall  also  be  filed  and  constitute  the  record  of  the  cause  in  this  Court, 
subject  to  be  corrected  by  reference  to  the  written  transcript  on  file.  Printed 
copies  thereof  shall  be  furnished  as  provided  by  Rule  31,  and  the  Clerk  shall 
also  immediately  transmit  by  mail  or  express  copies  to  the  attorneys  of  the 
adverse  parties  and  note  such  service  on  the  original. 

Authenticated  and  Filed. 

Rule  30.  The  copy  of  the  transcript  filed  with  the  Clerk  of  this  Court  shall 
be  certified  by  the  clerk  of  the  court  from  which  the  appeal  is  taken,  in  the 
manner  provided  by  law,  or,  in  lieu  thereof,  may  be  stipulated  in  writing  on 
said  transcript  by  the  attorneys  of  record  in  the  case  to  be  a  correct  transcript 
of  such  matters  as  are  contained  in  it.  The  transcript,  when  properly  certified 
and  authenticated  as  above,  shall  be  filed  with  the  Clerk  of  the  Supreme  Court. 

Six  Copies  of  Transcript  to  Be  Filed. 

Rule  31.  In  all  causes  six  copies  of  the  transcript  must  be  filed:  Provided, 
That  in  criminal  causes,  where  the  transcript  is  typewritten,  five  copies  must 
be  filed,  four  of  which  may  be  carbon  copies.  When  the  cause  is  called  for 
hearing  the  Clerk  shall  deliver  a  copy  to  each  of  the  justices. 

Diminution  of  the  Record. 

Rule  32.  For  the  purpose  of  correcting,  any  error  or  defect  in  the  transcript 
from  the  court  below,  either  party  may  suggest  the  same  in  writing  to  this 
Court,  and  upon  good  cause  shown,  obtain  an  order  that  the  proper  clerk  certify 
to  the  whole  or  part  of  the  record,  as  may  be  required;  or  the  same  may  be 
corrected  by  stipulation  of  counsel,  in  writing,  filed  with  the  Clerk  before  argu- 
ment. If  the  attorney  of  the  adverse  party  be  absent,  or  the  fact  of  the  alleged 
error  or  defect  be  disputed,  the  suggestion  must  be  accompanied  by  an  affidavit 
showing  the  existence  of  the  error  or  defect  alleged. 

CALENDAR. 

Calendar,  How  Made  Up. 

Rule  33.  The  calendar  of  each  term  shall  consist  only  of  those  cases  in 
which  the  transcript  shall  have  been  filed,  on  or  before  the  last  judicial  day 
preceding  the  first  day  of  the  term,  unless  upon  written  consent  of  the  parties, 
or  for  good  cause  shown,  it  shall  be  otherwise  ordered  by  the  Court.  The  Clerk 
must  number  and  enter  causes  upon  the  calendar  in  the  order  of  the  date  of 
filing  the  transcript,  statement  on  appeal,  application  for  writ  of  error  or 
application  for  a  writ  in  a  special  proceeding,  and  number  them  consecutively, 
and  such  number  shall  not  be  changed,  except  by  order  of  the  Court,  and  if 
changed,  the  calendar  must  shown  the  original  number.  The  calendar  must 
show  the  county  and  judicial  district  from  which  the  cause  is  appealed. 

Placing  on  Calendar  for  Dismissal. 

Rule  34.  In  all  cases  in  which  the  appeal  is  perfected  or  writ  of  error  issued, 
as  provided  in  Rule  23,  and  the  transcript  is  not  filed  as  by  said  rule  prescribed, 
the  case  may  be  placed  upon  the  calendar  upon  motion  of  the  respondent  or 
defendant  in  error,  for  the  purpose  of  being  dismissed,  upon  the  certificate  of 
the  Clerk,  as  provided  by  Rules  26  and  27,  or  for  the  purpose  of  the  case  being 
heard  upon  its  merits,  or  for  the  purpose  of  having  the  judgment  affirmed  with 
or  without  damages""Upon  the  filing  of  the  transcript. 

Criminal  Causes. 

Rule  35.  The  Court  may,  on  application  of  the  defendant,  order  the  hearing 
of  any  criminal  cause  at  any  term  of  the  Court,  wherever  it  may  be  held,  and 
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may  order  the  hearing  in  advance  of  any  or  all  civil  causes,  regardless  of  its 
number  on  the  calendar. 

Criminal  Causes  Put  on  Calendar  During  Term. 

Rule  36.  When  the  transcript  in  a  criminal  cause  is  filed,  it  may  be  placed 
on  the  calendar  at  any  time  by  consent,  or  on  motion  of  the  defendant. 

Calendar  for  Terms  at  Lewiston. 

Rule  37.  The  calendar  for  the  terms  held  at  Lewiston  shall  consist  only 
of  those  causes  appealed  from,  or  arising  in  the  territory  comprising  the  Counties 
of  Shoshone,  Kootenai,  Bonner,  Latah,  Nez  Perce  and  Idaho,  and  such  causes 
will  be  heard  there,  unless  the  parties  file  a  stipulation  in  writing  to  hear  them 
at  a  term  to  be  held  at  Boise  City. 

Calendar  for  Terms  at  Boise  City. 

Rule  38.  The  calendar  for  the  terms  held  at  Boise  City  shall  consist  of 
all  causes  appealed  from  or  arising  in  the  territory  comprising  the  counties 
not  named  in  Rule  37  (together  with  all  causes  transferred  by  stipulation  from 
the  Lewiston  calendar),  and  such  cause  will  be  heard  at  Boise  City. 

Causes,  When  Heard. 

Rule  39.    Civil  causes  are  entitled  to  be,  and  will  be,  heard  in  the  order 
they  appear  on  the  calendar.    There  will  be  a  peremptory  call  of  the  calendar 
on  the  first  day  of  the  term  and  all  causes  not  then  ready  for  hearing  will  be 
placed  at  the  foot  of  the  calendar,  or  continued  for  the  term. 
Title  of  Causes. 

Rule  40.  The  original  title,  with  the  names  of  the  parties  in  the  same  order, 
shall  be  retained  in  this  Court,  substituting  for  the  words  "plaintiff"  or  "de- 
fendant," "appellant"  or  "respondent,"  as  the  case  may  be.  In  special  pro- 
ceedings wherein  this  Court  has  original  jurisdiction  the  party  prosecuting  shall 
be  called  plaintiff  and  the  adverse  party  defendant. 

COSTS. 

Liability  for  Costs. 

Rule  41.  When  causes  are  placed  upon  the  calendar,  parties  shall  be  pri- 
marily liable  for  costs,  as  follows: 

1.  If  by  the  appellant  or  plaintiff  in  error,  he  shall  be  first  liable. 

2.  If  by  the  respondent  or  defendant  in  error,  then  both  parties. 

Deposits  for  Costs. 

Rule  42.  1.  To  entitle  a  transcript  on  appeal  or  on  error  to  be  filed  in 
this  Court,  an  advance  fee,  to  cover  costs  in  the  case,  in  the  sum  of  $15,  shall 
be  deposited  with  the  Clerk,  and  for  a  like  purpose  the  respondent  or  adverse 
party,  upon  filing  brief,  shall  deposit  the  sum  of  $5. 

2.  In  any  matter  or  proceeding  in  which  the  Court  has  original  jurisdiction, 
the  party  instituting  the  proceeding  shall  deposit  the  sum  of  $10,  and  the 
adverse  party  the  sum  of  $2.50. 

3.  In  causes  placed  on  the  calendar  for  the  purpose  of  dismissal  under  the 
provisions  of  Rules  26  and  27,  the  respondent  must  deposit  an  advance  fee  of 
$5  before  making  the  motion. 

4.  Petitions  for  rehearing  must  be  accompanied  by  a  deposit  of  $5  to  cover 
additional  costs  incurred. 

All  Costs  to  Be  Paid  Before  Remittitur  Sent  Down. 

Rule  43.  In  no  civil  case  shall  the  Clerk  be  required  to  remit  the  final 
papers  until  the  costs  are  paid. 

Damages,  Appeal  for  Delay. 

Rule  44.  In  all  cases  where  an  appeal  or  writ  of  error  is  manifestly  for 
delay,  damages  may  be  allowed  at  the  rate  of  not  exceeding  twelve  per  cent 
upon  the  amount  of  the  judgment  in  the  discretion  of  the  Court. 

BRIEF. 

Brief,  Arrangement  and  Contents. 

Rule  45.  In  civil  cases  each  party  shall  prepare  and  have  printed  an  argu- 
ment or  brief  of  the  points  and  authorities  relied  on.  In  citing  cases  from  pub- 
lished reports,  the  names  of  the  parties  as  they  appear  in  the  title  of  the  case, 
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as  well  as  the  book  and  page,  shall  be  given.  All  cases  cited  from  the  Supreme 
Court  of  this  State  must  be  cited  by  reference  to  the  Idaho  Reports.  Briefs  on 
both  sides  shall  begin  with  a  succinct  statement  of  so  much  of  the  record  as 
is  essential  to  the  questions  discussed  in  them,  referring  to  the  transcript  by 
folios.  The  brief  of  the  appellant  and  plaintiff  in  error  shall  also  contain  a 
distinct  enumeration  of  the  several  errors  relied  on.  On  the  cover  and  first  page 
shall  be  stated  the  title  of  this  Court,  the  title  of  the  cause,  and  the  names  of 
counsel  for  appellant  and  respondent,  and  the  district  and  county  appealed  from. 

Costs. 

Rule  46.  The  expense  of  briefs,  at  not  exceeding  75  cents  per  page  of 
seven  by  three  and  one-half  inches  printed  matter,  and  for  not  exceeding  forty 
pages,  shall  be  allowed  and  taxed  as  costs:  Provided,  That  the  Court  may  in 
its  discretion  order  that  no  costs  shall  be  taxed  for  any  brief  which  does  not 
comply  with  this  rule,  or  containing  a  miscitation  of  authorities,  unless  corrected 
before  the  submission  of  the  case. 

Brief,  How  Printed. 

Rule  47.  Briefs  shall  be  neatly  and  legibly  printed,  with  black  ink,  on  white 
writing  paper,  properly  paged  at  the  top,  with  a  margin  on  the  outer  edge  of 
the  page  of  two  inches.  The  printed  page  shall  be  seven  inches  long  and  three 
and  one-half  inches  wide,  and  the  paper  page  shall  be  ten  inches  long  and  seven 
inches  wide.  Each  brief  shall  be  signed  by  counsel  preparing  it,  stating  his 
postoffice  address;  and  shall  be  fastened  together  in  a  paper  or  cloth  cover. 

Brief,  When  Served. 

Rule  48.  The  brief  of  appellant,  or  plaintiff  in  error,  in  both  civil  and 
criminal  cases  must  be  served  within  fifteen  days  after  the  filing  of  transcript, 
and  the  respondent,  or  defendant  in  error,  has  twenty  days  after  such  service 
in  which  to  serve  his  brief  upon  the  opposite  party,  and  in  criminal  cases  the 
brief  of  defendant  must  be  served  on  both  the  Attorney  General  and  the  county 
attorney. 

Brief,  Copies  Filed. 

Rule  49.  Before  the  time  of  the  calling  of  a  cause  for  argument,  both 
parties  shall  file  with  the  Clerk  at  least  six  copies  of  their  briefs  for  the  Justices 
of  the  Court,  the  Clerk  and  the  Reporter  and  the  Lewiston  Library,  and  when 
the  cause  is  called  the  Clerk  shall  furnish  a  copy  thereof  to  each  of  the  Justices. 

Brief,  Submission  of  Cause  On. 

Rule  50.  Causes  may  be  submitted  on  either  or  both  sides,  on  printed  briefs 
actually  filed  at  the  time.  But  the  Court  will  order  an  argument,  on  both  sides, 
of  all  cases  appearing  to  require  it. 

Failure  of  Appearance. 

Rule  51.  When  a  cause  is  reached  on  the  calendar,  and  neither  side  has 
submitted  a  brief  or  statement  of  points  and  authorities  or  is  represented  by 
counsel  in  Court,  the  cause  will  be  dismissed.  When  it  is  so  submitted  or  rep- 
resented by  counsel  for  the  respondent  or  defendant  in  error,  and  not  for  the 
appellant  or  plaintiff  in  error,  the  judgment,  order  of  proceeding  of  the  court 
below  will  be  affirmed,  of  course,  and  without  argument,  on  motion  of  respondent 
or  defendant  in  error:  Provided,  however,  That  the  Court  may,  in  its  discretion, 
examine  the  record  and  render  its  judgment  on  the  merits. 

MOTIONS  AND  OBJECTIONS. 

Motions,  Preliminary,  When  Heard. 

Rule  52.  All  preliminary  motions  will  be  heard  each  morning  before  pro- 
ceeding with  the  regular  call  of  the  calendar. 

Notice  of  Motion. 

Rule  53.  When  notice  of  motion  is  necessary,  and  except  when  adverse 
counsel  are  present,  the  notice  shall,  except  when  a  different  time  is  prescribed 
by  statute  or  by  these  rules,  be  three  days,  unless,  for  good  cause  shown,  the 
time  is  shortened  by  order  of  the  Court,  or  of  one  of  the  Justices;  and  when 
served  away  from  the  place  of  holding  court,  one  day  in  addition  for  every  one 
hundred  miles  distance. 

Objections  to  the  Record,  When  Taken. 

Rule  54.  Objections  to  the  transcript,  statement,  the  bond  or  undertaking 
on  appeal  or  writ  of  error,  the  notice  of  appeal  or  to  its  service,  or  any  objection 
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to  the  record,  affecting  the  rights  of  the  appellant  or  plaintiff  in  error,  to  be 
heard  on  the  points  of  error  assigned,  must  be  taken  at  the  first  term  after  the 
transcript  is  filed,  and  must  be  noted  in  writing  and  filed  at  least  one  day  before 
the  argument,  or  they  will  not  be  regarded.  In  such  case  the  objection  must 
be  presented  to  the  Court  before  argument  on  the  merits:  Provided,  That  this 
rule  shall  not  apply  to  motions  to  strike  from  the  transcript  matters  therein 
contained  that  are  not  properly  a  part  of  the  judgment  roll  or  record  on  appeal. 

Written  Motions;  Number  of  Copies. 

Rule  55.  Parties  making  motions  in  writing  shall  file  with  the  Clerk  four 
copies  of  the  same. 

ARGUMENT. 

Argument,  How  Conducted. 

Rule  56.  No  more  than  two  counsel  on  a  side  will  be  heard  upon  the  final 
argument,  except  in  peculiar  and  important  cases,  upon  leave  of  the  Court  ob- 
tained before  the  argument  is  commenced;  but  each  defendant  who  has  appeared 
separately  in  the  Court  below  may  be  heard  through  his  own  counsel.  The  coun- 
sel for  appellant  or  plaintiff  in  error  shall  be  entitled  to  open  and  close  the 
argument.  Each  side  will  be  allowed  one  hour,  including  the  reading  of  papers: 
Provided,  That  for  good  cause  shown,  the  Court  may  give  further  time  for  the 
argument,  and  each  party  shall  also  have  the  privilege  of  filing  a  printed  brief 
or  argument.  Upon  the  argument  of  preliminary  motions,  no  more  than  one 
counsel  on  a  side  will  be  heard,  and  only  one-half  hour  to  each  counsel  will  be 
allowed. 

PAPERS  AND  DOCUMENTS. 

Original  Papers,  How  Brought  Up. 

Rule  57.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  district,  that  original  papers  or  exhibits  of  any  kind 
should  be  inspected  by  this  Court,  such  judge  may  make  such  order  for  the 
safe  keeping,  transporting  and  return  of  such  papers,  or  exhibits  as  to  him 
may  seem  proper,  and  this  Court  will  receive  and  consider  such  papers  or  ex- 
hibits in  connection  with  the  transcript  of  the  proceedings. 

Original  Papers;  When  Need  Not  Be  Printed. 

Rule  58.  The  originals  of  all  exhibits  used  upon  the  trial  of  a  cause  in 
the  court  below,  which  the  trial  court  may  deem  necessary  upon  the  hearing  of 
said  cause  in  this  Court,  or  which  the  parties  may  stipulate  to  be  necessary, 
may  be  transmitted  to  the  Clerk  of  this  Court  to  be  used  by  either  party,  and 
when  so  transmitted  it  shall  not  be  necessary  to  print  such  exhibits  in  the 
transcript. 

Papers  Not  to  Be  Taken  Prom  Clerk's  Office. 

Rule  59.  No  papers  filed  in  a  cause  shall  be  taken  from  the  court  room  or 
Clerk's  office,  except  by  order  of  the  Court  or  one  of  the  Justices. 

REHEARING. 

Applications  for  Rehearing. 

Rule  60.  All  applications  for  rehearing  shall  be  upon  petition  printed  or 
typewritten,  upon  paper,  and  in  manner  prescribed  for  transcripts  in  Rules  13 
and  15,  presented  within  twenty  days  after  the  judgment  or  order  made  by  the 
Court  shall  be  placed  on  file,  and  no  oral  argument  will  be  heard  thereon.  With 
the  petition  the  applicant  shall  file  three  printed  or  typewritten  copies  thereof, 
for  the  use  of  the  Justices  of  the  Court,  in  addition  to  the  original,  and  make 
the  deposit  with  the  Clerk  prescribed  by  Rule  42. 

REMITTITUR. 

Remittitur,  Civil  Cases. 

Rule  61.  In  civil  cases  no  remittitur  to  the  court  below  shall  be  issued 
until  after  the  expiration  of  twenty  days  from  the  entry  of  judgment:  Provided, 
That  where  a  rehearing  is  granted  the  remittitur  shall  be  issued  forthwith  after 
judgment  is  entered  thereon. 

Remittitur,   Criminal  Cases. 

Rule  62.    In  criminal  cases  the  judgment  of  this  Court  must  be  entered  in 
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the  minutes  and  a  certified  copy  thereof  forthwith  remitted  to  the  clerk  of  the 
court  below. 

Opinion,  Copy  of,  When  Sent  With  Remittitur. 

Rule  63.  When  a  judgment  is  reversed  or  modified,  a  certified  copy  of  the 
opinion  in  the  case  shall  be  transmitted  with  the  remittitur  to  the  court  below. 

SPECIAL  WRITS. 

How  Issued. 

Rule  64.  Writs  of  habeas  cornus,  review,  mandate  and  prohibition  will  be 
issued  only  upon  the  order  of  the  Court,  made  and  entered  in  the  minutes  while 
the  Court  is  in  session. 

Application  for  Writs,  How  Presented. 

Rule  65.  Applications  for  writs  of  habeas  corpus  must  be  by  petition  duly 
verified.  Applications  for  writs  of  review,  mandate  and  prohibition  must  be 
upon  affidavit  of  the  party  beneficially  interested.  The  applicant  must  file  four 
typewritten  copies  of  the  affidavit  or  petition,  three  of  which  may  be  carbon 
copies.  The  same  must  be  on  white  typewriter  paper,  eight  inches  wde  by 
thirteen  inches  long,  leaving  a  margin  of  one  and  one-half  inches  on  the  left 
side  of  the  page.  The  pages  must  be  numbered  and  securely  fastened  at  the 
top.  On  the  first  page  must  be  stated  the  title  of  this  Court,  the  title  of  the 
cause,  the  name  of  the  proceeding  and  counsel.  The  answer  or  return  must  be 
prepared  in  the  same  manner  and  the  same  number  of  copies  filed. 

Application  Must  Show  Real  Parties  m  Interest. 

Rule  66.  The  application  for  the  flBBance  of  any  of  the  above  writs  must 
set  forth,  in  addition  to  the  other  requisite  matters,  the  reasons  which  render  it 
indispensable  the  writ  should  issue  originally  from  this  Court,  and  the  sufficiency 
or  insufficiency  of  the  reasons  so  set  forth  will  be  determined  by  the  Court  in 
awarding  or  refusing  the  application. 

Interest  Disclosed,  Service. 

Rule  67.  In  applications  for  writs  of  review,  mandate  and  prohibition,  in 
case  any  court,  judge  or  other  officer,  or  any  board  or  other  tribunal,  in  the 
discharge  of  duties  of  a  public  character,  be  named  in  the  affidavit  as  defendant, 
such  affidavit  must  disclose  the  name  or  names  of  the  real  party  in  interest,  or 
whose  interest  would  be  directly  affected  by  the  proceedings,  and  in  such  case 
it  shall  be  the  duty  of  the  applicant  obtaining  the  order  to  serve  or  cause  to  be 
served  upon  such  party  or  parties  in  interest  a  certified  copy  of  the  affidavit 
and  a  notice  of  the  time  of  hearing  on  such  application,  in  the  same  manner 
as  upon  the  defendant  named  in  the  affidavit,  and  to  produce  and  file  in  the 
office  of  the  Clerk  of  this  Court  the  same  evidence  of  service. 

Writ  of  Habeas  Corpus,  How  Served. 

Rule  68.  When  the  writ  is  directed  to  any  ministerial  officer  of  this  Court, 
it  must  be  delivered  by  the  Clerk  to  such  officer.  If  it  is  directed  to  any  other 
officer  or  person,  it  must  be  delivered  to  the  crier  or  bailiff  of  this  Court  and 
be  by  him  served  upon  such  officer  or  person. 

How  Numbered  and  Heard. 

Rule  69.  These  causes  must  be  numbered  the  same  as  other  causes  and 
placed  on  the  calendar  in  the  same  manner,  and  heard  in  their  regular  order: 
Provided,  Upon  good  cause  shown,  they  may  be  heard  out  of  their  order. 

When  an  Issue  of  Fact  Is  Raised. 

Rule  70.  If  in  such  proceedings  an  answer  be  filed  which  raises  an  issue 
of  fact  essential  to  the  determination  of  the  application,  the  question  of  fact 
may,  in  the  discretion  of  the  Court,  be  directed  to  be  tried  by  a  jury,  before  some 
District  Court  to  be  designated  in  the  order,  or,  when  the  parties  agree,  before  a 
referee,  and  the  argument  will  be  postponed  until  the  verdict  or  finding  upon 
such  issue  of  fact  shall  be  duly  certified  to  this  Court. 

MISCELLANEOUS  PROVISIONS. 

Practice  Not  Covered  by  Rules. 

Rule  71.  In  cases  where  no  provision  is  made  by  statute  or  by  these  rules, 
proceedings  in  this  Court  shall  be  in  accordance  with  the  rules  of  practice  usually 
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followed  in  such  or  similar  cases,  or  as  may  be  prescribed  by  the  Court  or  a 
Justice  thereof. 

Final  Applications  for  Naturalization. 

Rule  72.     Final  applications  for  naturalization  shall  be  heard  only  upon 

the  first  day  of  each  regular  term. 

Extension  of  Time  Generally. 

P«ule  73.  The  time  prescribed  by  these  rules,  for  any  act,  except  for  making 
a  motion  for  rehearing,  may  be  enlarged  by  the  Court,  or  a  Justice  thereof,  for 
cause,  on  motion. 

Rules  to  Take  Effect. 

Rule.  74.  These  revised  rules  shall  take  effect  sixty  days  after  the  date  of 
their  adoption  by  the  Court,  which  date  shall  appear  on  the  cover  of  the  same. 

[Adopted  April  6,  1908.] 
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